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CONSTITUTIONAL CONVENTION PROCEDURES 

THuRSDAY, NOVEMBER 29, 1979 

U.S. SENATE, 

SU'BCOHMITTEE ON THE CONSTITUTION 
OF THE COMMITTEE ON THE J UDIOIARY, 

Washington, D.O. 
The subcommittee met at 9 :55 a.m., room 318, Russell Senate Office 

Building, Hon. Birch Bayh (chairman of the subcommittee) presid­
ing. 

Present: Senators Bayh, Thunm(md, and Hatch. 
Staff present: Kevin O. Faley, chief counsel and executive director; 

Mary K. Jolly, staff director and counsel; Linda Rogers-Kingsbury, 
deputy staff director and chief clerk; Christie F. Johnson, clerk; John 
Minor, counsel to Senator Kennedy; Mike Klipper, counsel to Senator 
Mathias; Tom Perry, minority chief counsel; Steve Markman, mi­
nority counsel; Dennis Shedd, counsel to Senator Thurmond; Chip 
Wood, counsel to Senator Simpson. 

OPENING STATEMENT OF RON. BIRCH BAYH, A U.S. SEBATORFROX 
THE STATE OF INDIANA, AND CHAIRMAN, SUBCOMMITTEE ON 
THE CONSTITUTION 

SenatorBAYH. Today we will begin to consider an important i~~e 
and legislation which could lead to profoundalteratiori in the methog. 
by which we amerid.our Constitution-the hitherto unuSedptovisions 
of article V of the Constitution providing that the States maypeti­
tion Congress for a Constitutional Convention. The legislation which 
is the subject of these hearings would establish procedures both for 
calling such a Convention and for condUcting its business. 

Throughout these hearings I believe we should keep one thought in 
mind-calling a Constitutional Convention is the single most SIgnifi­
cant step our Government could take. We should not underestimate the 
consequences of this act or the possible unforeseen result of an event 
such as a Convention, to rewrite the basic law of our land. 

As we know, the original and only Constitutional Convention, 
which was held in Philadelphia in 1787, met "for the sole and express 
purpose of revising the Articles of Confederation". Our country had 
just concluded a war for our independence and the Government at that 
time, had no power under the Articles of Confederation to defend the 
country, collect taxes, or encourage and engage in trade and commerce. 
The Government for which many fought and suffered was in the midst 
of another crisis, different from previous experiences, but no less 

(1) 
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critical. Our country was fighting for its very survival, and as we 
know, the Articles of Confederation were not amended, but rather 
replaced with the Constitution of the United States embodying our 
Bill of Rights. 

My purpose as a Senator, is to guard and protect this Constitution, 
to uphold its integrity and to weigh the impact of suggested revisions 
or amendments in terms of not only our lifetime, but that of our 
children and grandchildren. The Constitution has endured and sur­
vived for almost 200 years and it has succeeded in keeping secure our 
basic liberties throughout our history. Our responsibility to this docu­
ment is one of much gravity and one which cannot be dealt with 
frivolously or without much thought and consideration. 

As chairman of this subcommittee, I am of course, aware of the pe­
titions which have been received by the Congress calling for a Con­
stitutional Convention on a variety of subjects. I am somewhat con­
cerned that some of these petitions have apparently been adopted by 
State legislatures with no hearings, and no debate. While I believe 
there can be little question that the receipt of 34 valid petitions for a 
convention places an obligation on the Congress to call one, I would 
hope that our legislatures would carefully consider the consequences 
ofthese petitions. 

I personally do not believe that this is the time to have the wrench­
ing experience of a convention. I recognize however, that we should 
begin an examination of the questions raised by proposed procedures 
legislation, before a convention is threatened, to deal with a specific 
topic, lest views on the substantive issue color what should be neutral 
decisions about fair procedures. 

I am on record that we ought to take the middle ground in framing 
such a bill-avoiding both those procedures which make constitu­
tional change too easy and thOse which stifle needed reform altogether. 

Let us recognize that if we establish a I?rocedure whereby a Con­
stitutional Convention can propose a constitutional amendment, that 
convention will be writing the chapter and verse of a pro.posed con­
stitutional amendment, just as Congress does and has historically 
don~ . 

The purpose of these hearings is to investigate the many questions 
that have remained uresolved. In the opinion of some constItutional 
scholars, some of these questions are unanswerable, even if that is true, 
we must still make an attempt, we must also make the citizens of the 
United States aware of the startling realities of the situation. Hope­
fully ~he~e hearings will serve not only that purpose, but also the 
ConstItutIon. 

Without objection I will submit copies of S. 3, S. 520, S. 1710, and 
a prepared statement by Senator Pryor for the record. 

[Text of S. 3, S. 520, S. 1710, and the prepared statement of Senator 
David Pryor follows:] 
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96TH CONGRESS S 3 
1ST SESSION • 

To provide procedures for calling constitutional conventions for proposing amend­
ments to the Constitution of the United States, on application of the legisla­
tures of two-thirds of the States, pursuant to article V of the Constitution. 

IN THE SENATE OF THE UNITED STATES 

JANUARY 15, 1979 


Mr. HELMS introduced the following bill; which was read twice and referred to 

the Committee on the Judiciary 


A BILL 

To provide procedures for calling constitutional conventions for 

proposing amendments to the Constitution of the United 

States, on application of the legislatures of two-thirds of the 

States, pursuant to article V of the Constitution. 

1 Be it enacted by the Senate and House of Representa­

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Federal Constitutional 

4 Convention Procedures Act". 

5 APPLICATIONS FOR CONSTITUTIONAL CONVENTION 

6 SEC. 2. The legislature of a State, in making application 

7 to the Congress for a constitutional convention under article 
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V of the Constitution of the United States, shall adopt a reso~ 

lution pursuant to this Act stating, in substance, that the 

legislature requests the calling of a convention for the pur­

pose of proposing one or more amendments to the Constitu­

tion of the United States and stating the nature of the 

amendment or amendments to be proposed. 

APPLICATION PROCEDURE 

SEC. 3. (a) For the purpose Qf adopting or rescinding a 

resolution pursuant to section 2 or section 5 of this Act, the 

State legislature shall follow the rules of procedure that 

govern the enactment of a statute by that legislature, but 

without the need for approval of the legislature's action by 

the Governor of the State. 

(b) Questions concerning the adoption of a State resolu­

tion cognizable under this Act shall be determinable by the 

Congress of the United States and its decisions thereon shall 

be binding on all others, including State and Federal courts. 

TRANSMITTAL OF APPLICATIONS 

SEC. 4. (a) Within thirty days after the adoption by the 

legislature of a State of a resolution to apply for th~ calling of 

a constitutional convention, the secretary of state of the 

State, or, if there be no such officer, the person who is 

charged by the State law with such function, shall transmit 

to the Congress of the United States two copies of the appli­
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cation, one addressed to the President of the Senate and one 

to the Speaker of the House of Representatives. 

(b) Each copy of the application so made by any State 

shall contain-:­

(1) the title of the resolution; 

(2) the exact text of the resolution signed by the 

presiding officer of each house of the State legislature; 

and 

(3) the date on which the legislature adopted the 

resolution; and shall be accompanied by a certificate of 

the secretary of state of the State, or such other 

person as is charged by the State law with such func­

tion, certifying that the application accurately sets 

forth the text of the resolution. 

(c) Within ten days after receipt of a copy of any such 

application, the President of the Senate and Speaker of the 

House of Representatives shall report to the House of which 

he is presiding officer, identifying the State making applica­

tion, the subject of the application, and the number of States 

then having made application on such subject. The President 

of the Senate and Speaker of the House of Representatives 

shall jointly cause copies of such application to be sent to the 

presiding officer of each house of the legislature of every 

other State and to each Member of the Senate and House of 

Representatives of the Congress of the United States. 
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EFFECTIVE PERIOD OF APPLICATION 

SEC. 5. (a) An application submitted to the Congress by 

a State, unless soo~er rescinded by the State legislature, 

shall remain effective for seven calendar years after the date 

it is received by the Congress, except that whenever within a 

period of seven calendar years two-thirds or more of the sev­

eral States have each submitted an application calling for a 

constitutional convention on the same subject all such appli­

cations shall remain in effect until the Congress has taken 

action on a concurrent resolution, pursuant to section 6 of 

this Act, calling for a constitutional convention. 

(b) A State may rescind its application calling for a con­

stitutional convention by adopting and transmitting to the 

Congress a resolution of rescission in conformity with the 

procedure specified in sections 3 and 4 of this Act, except 

that no such rescission shall be effective as to any valid appli­

cation made for a constitutional convention upon any subject ­

after the date on which two-thirds or more-of the State legis­

latures have valid applications pending before the Congress 

seeking amendments on the same subject. 

(c) Questions concerning the rescission of a State's 

application shall be determined solely by the Congress of the 

United States and its decisions shall be binding on all others, 

including State and Federal courts. 
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CALLING OF A CONSTITUTIONAL CONVENTION 

SEC. 6. (a) It shall be the duty of the Secretary of the 

Senate and the Clerk of the House ·of Representatives to 

maintain a record of all applications received by the Presi­

dent of the Senate and Speaker of the House of Representa­

tives from States for the calling of a constitutional convention 

upon each subject. Whenever applications made by two-

thirds or more of the States with respect to the same subject 

have been received, the Secretary and the Clerk shall so 

report in writing to the officer to whom those ·applications 

were transmitted, and such officer thereupon shall announce 

on the floor of the House of which he is an officer the sub­

stance of such report. It shall be the duty of such House to 

determine that there are in effect valid applications made by 

two-thirds of the States with respect to the same subject. If 

either House of the Congress determines, upon a considera­

tion of any such report or of a concurrent· resolution agreed 

to by the other House of the Congress, that there are in 

effect valid applications made by two-thirds or more of the 

States for the calling of a constitutional convention upon the 

same subject, it shall be the duty of that House to agree to a 

concurrent resolution calling for the convening of a Federal 

constitutional convention upon that subject. Each such con­

current resolution shall (1) designate the place and time of 

meeting of the convention, and (2) set forth the nature of the 
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amendment or amendments for the consideration of which the 

convention is called. A copy of each such concurrent resolu­

tion agreed to by both Houses of the Congress shall be traris­

mitted forthwith to the Governor and to the presiding officer 

of each house of the legislature of each State. 

(b) The convention shall be convened not later than one 

year after adoption of the resolution. 

DELEGATES 

SEC. 7. (a) A convention called under this Act shall be 

composed of as many delegates from each State as it is enti­

tied to Senators and Representatives in Congress. In each 

State two delegates shall be elected at large and one delegate 

shall be elected from each congressional district in the 

manner provided by law. Any vacancy occurring in a State 

delegation shall be filled by appointment of the Governor of 

that State. 

(b) The secretary of state of each State, or, if there be 

no such officer, the person charged by State law to perform 

such function shall certify to the Vice President of the United 

States the name of each delegate elected or appointed by the 

Governor pursuant to this section. 

(c) Delegates shall in all cases, except treason, felony, 

and breach of the peace, be privileged from arrest during 

their attendance at a session of the convention, and in going 

to and returning from the same; and for any speech or debate 
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1 in the convention they shall not be questioned in any other 

2 place. 

3 (d) Each delegate shall receive compensation for each 

4 day of service and shall be compensated for traveling and 

5 related expenses. Provision shall be made therefor in the con­

6 current resolution calling the convention. The convention 

7 shall fix the compensation of employees of the convention. 

S CONVENING THE CONVENTION 

9 SEC. S. (a) The Vice President of the United States 

10 shall convene the constitutional convention. He shall admin­

11 ister the oath of office of the delegates to the convention and 

12 shall preside until the delegates elect a presiding officer who 

13 shall preside thereafter. Before taking his seat each delegate 

14 shall subscribe to an oath by which he shall be committed 

15 during the conduct of the convention to refrain from propos­

16 ing or casting his vote in favor of any proposed amendment 

17 to the Constitution of the United States relating to any sub­

18 ject which is not named or described in the concurrent reso­

19 lution of the Oongress by which the convention was called. 

20 Upon the election of permanent officers of the convention, 

21 the names of such officers shall be transmitted to the Presi­

22 dent of the Senate and the Speaker of the House of Repre­

23 sentatives by the elected presiding officer· of the convention. 

24 Further proceedings of the convention shall be conducted in 

\
\ 
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accordance with such rules, not inconsistent with this Act, as 

the convention may adopt. 

(b) There are hereby authorized to be appropriated such 

sums as may be necessary for the payment of the expenses of 

the convention . 

. (c) The Administrator of the General Services shall pro­

vide such facilities, and the Congress and each executive de­

partment, agency, or authority of the United States, includ­

ing the legislative branch and the judicial branch, except that 

no declaratory judgment may be required, shall provide such 

information and assistance as the convention may require, 

upon written request made by the elected presiding officer of 

the convention. 

PROCEDURES OF THE CONVENTION 

SEC. 9. (a) In voting on any question before the conven­

tion, including the proposal of amendments, each delegate 

shall have one vote. 

(b) The convention shall keep a daily verbatim record of 

its proceedings and publish the same. The vote of the dele­

gates on any question shall be entered on the record. 

(c) The convention shall terminate its proceedings 

within one year after the date of its first meeting unless the 

period is extended by the Congress by concurrent resolution. 

(d) Within thirty days after the termination of the pro­

ceedings of the convention, the presiding officer shall trans­
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mit to the Archivist of the United States all records of official 

proceedings of the convention. 

PROPOSAL OF AMENDMENTS 

SEC. 10. (a) Except as provided in subsection (b) of this 

section, a convention called under this Act may propose 

amendments to the Oonstitution by a vote of a majority of the 

total number of delegates to the convention. 

(b) No convention called under this Act may propose 

any amendment or amendments of a nature different from 

that stated in the concurrent resolution calling the conven­

tion. Questions arising under this subsection shall be deter­

mined solely by the Oongress of the United States and its 

decisions shall be binding on all others, including State and 

Federal courts. 

APPROVAL BY THE CONGRESS AND TRANSMITTAL TO THE 

STATES FOR RATIFICATION 

SEC. 11. (a) The presiding officer of the convention 

shall, within thirty days after the termination of its proceed­

ings, submit. to the Oongress the exact text· of any amend­

ment or amendments agreed upon by the convention. 

(b)(I) Whenever a constitutional convention called under 

this Act has transmitted to the Oongress a proposed amend­

ment to the Oonstitution, the President of the Senate and the 

Speaker of the House of Representatives, acting jointly, shall 

transmit such amendment to the Administrator of General 

59-609 0 - 80 - 2 
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Services upon the expiration of the. first period of ninety days 

·{)f continuous session of the Congress following the date of 

receipt of such amendment unless within that period both 

Houses of the Congress have agreed to (A) a concurrent res­

olution directing the earlier transmission of such amendment 

to the Administrator of General Services and specifying in 

accordance with article V of the Constitution the manner in 

which such amendment shall be ratified, or (B) a concurrent 

resolution stating that the Congress disapproves the submis­

sion of such proposed amendment to the States because such 

proposed amendmeJlt relates to or includes a subject which 

differs from or was not included among the subjects named or 

described in the concurrent resolution of the Congress by 

which the convention was called, or because the procedures 

followed by the convention in proposing the amendment were 

not in substantial conformity with the provisions of this Act. 

No measure agreed to by the Congress which expresses dis­

approval of any such proposed amendment for any other 

reason, or without a statement of any reason, shall relieve 

the President of the Senate and the Speaker of the House of 

Representatives of the obligation imposed upon them by the 

first sentence of this paragraph. 

(2) For the purposes of paragraph (1) of this subsection, 

(A) the continuity of a session of the Congress shall be 

broken only by an adjournment of the Congress sine die, and 
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(B) the days on which either House is not in session because 

of an adjournment of more than three days to a day certain 

shall be excluded in the computation of the period of ninety 

days. 

(c) Upon receipt of any such proposed amendment to the 

Constitution, the Administrator shall transmit forthwith to 

each of the several States a duly certified copy thereof, a 

copy of any concurrent resolution agreed to by both Houses 

of the Congress which prescribes the time within which and 

the manner in which such amendment shall be ratified, and a 

copy of this Act. 

RATIFICATION OF PROPOSED AMENDMENTS 

SEC. 12. (a) Any amendment proposed by the conven­

tion and submitted to the States in accordance with the pro­

visions of this Act shall be valid for all intents and purposes 

as part of the Constitution of the United States when duly 

ratified by three-fourths of the States in the manner and 

within the time specified. 

(b) Acts of ratification shall be by convention or by State 

legislative action as the Congress may direct or as specified 

in subsection (c) of this section. For the purpose of ratifying 

proposed amendments transmitted to the States pursuant to 

this Act the State legislatures shall adopt their own rules of 

procedure. Any State action ratifying a proposed amendment 
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to the Constitution shall be valid without the assent of the 

Governor of the State. 

(c) Except as otherwise prescribed by concurrent resolu­

tion of the Congress, any proposed amendment to the Consti­

tution shall become valid when ratified by the legislatures of 

three-fourths of the several States within seven years from 

the date of the submission thereof to the States, or within 

such other period of time as may be prescribed by such pro­

posed amendment. 

(d) The secretary of state of the State, or if there be no 

such officer, the person who is charged by State law with 

such function, shall transmit a certified copy of the State 

action ratifying any proposed amendment to the Administra­

tor of General Services. 

RESCISSION OF RATIFICATIONS 

SEC. 13. (a) Any State may rescind its ratification of a 

proposed amendment by the same processes by which it rati­

fied the proposed amendment, except that no State may 

rescind when there are existing valid ratifications of such 

amendment by three-fourths of the States. 

(b) Any State may ratify a proposed amendment even 

though it previously may have rejected the same proposal. 

(c) Questions concerning State ratification or rejection of 

amendments proposed to the Constitution of the United 

States, shall be determined solely by the Congress of the 
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United States, and its decisions shall be binding on all others, 

including State and Federal courts. 

PROCLAMATION OF CONSTITUTIONAL AMENDMENTS 

SEC. 14. The Administrator of General Services, when 

three-fourths of the several States have ratified a proposed 

amendment to the Constitution of the United States, shall 

issue a proclamation that the amendment is a part of the 

Constitution of the United States. 

EFFECTIVE DATE OF AMENDMENTS 

SEC. 15. An amendment proposed to the Constitution of 

. the United States shall be effective from the date specified 

therein or, if no date is specified, then on the date on which 

the last State necessary to constitute three-fourths of the 

States of the United States, as provided for in article V, has 

ratified the same. 
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96TH CONGRESS S 520 
Calendar No. 64 


1ST SESSION • 

To provide procedures for calling constitutional conventions for proposing amend­
ments to the Constitution of the United States, on application of the legisla­
tures of two-thirds of the States, pursuant to article V of the Constitution. 

IN THE SENATE OF THE UNITED STATES 

MARCH 1 Oegislative day, FEBRUARY 22), 1979 


.Mr. HELMS introduced the following bill; which was read the first time 


APRIL 9, 1979 

Read the second time and ordered placed on the calendar, by unanimous consent 

A BILL 

To provide procedures for calling constitutional conventions for 

proposing amendments to the Constitution of the United 

States, on application ~f the legislatures of two-thirds of the 

States, pursuant to article V of the Constitution. 

1 Be it enacted by the Senate and House of Representa­

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Constitutional Conven­

4 tiol' Procedures Act". 
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APPLICATIONS FOR CONSTITUTIONAL CONVENTION 

SEC. 2. The legislature of a State, in making application 

to the Oongress for a constitutional convention under article 

V of the Oonstitution of the United States, shall adopt a reso­

lution pursuant to this Act stating, in substance, that the 

legislature requests the calling of a convention for the pur­

pose of proposing one or more amendments to the Oonstitu­

tion of the United States and stating the nature of the 

amendment or amendments to be proposed. 

APPLICATION PROCEDURE 

SEC. 3. (a) For the purpose of adopting or rescinding a 

resolution pursuant to se.ction 2 or section 5 of this Act, the 

State legislature shall follow the rules of procedure that 

govern the enactment of a statute by that legislature, but 

without the need for approval of the legislature's action by 

the Governor of the State. 

(b) Questions concerning the adoption of a State resolu­

tion cognizable under this Act shall be determinable by the 

Oongress of the United States and its decisions thereon shall ' 

be binding on all others, including State and Federal courts. 

TRANSMITTAL OF APPLICATIONS 

SEC. 4. (a) Within thirty days after the adoption by the 

legislature of a State of a resolution to apply for the calling of 

a constitutional convention, the secretary of state of the 

State, or if there be no such officer, the person who is 
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charged by the State law with such function, shall transmit 

to the Congress of the United States two copies of the appli­

cation, one addressed to the President of the Senate, and one 

to the Speaker of the House of Representatives. 

(b) Each copy of the application so made by any State 

shall contain­

(1) the title of the resolution; 

(2) the exact text of the resolution, signed by the 

presiding officer of each house of the State legislature, 

and 

(3) the date on which the legislature adopted the 

resolution; and shall be accompanied by a certificate of 

the secretary of state of the State, or such other 

person as is charged by the State law with such func­

. 	 tion, certifying that the application accurately sets 

forth the text of the resolution. 

(c) Within ten days after receipt of a copy of any such 

application, the President of the Senate and Speaker of the 

House of Representatives shall report to the House of which 

he is presiding officer, identifying the State making applica­

tion, the subject of the application, and the number of States 

then having made application on such subject. The President 

of the Senate and Speaker of the House of Representatives 

shall jointly cause copies of such application to be sent to the 

presiding officer of each House of the legislature of every 
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other State and to each member of the Senate and House of 

Representatives of the Congress of the United States. 

EFFECTIVE PERIOD OF APPLICATIONS 

SEC. 5. (a) An application submitted to the Congress by 

a State, unless sooner rescinded by the State legislature, 

shall remain effective for seven calendar years after the date 

it is received by the Congress, except that whenever within a 

period of seven calendar years two-thirds or more of the sev­

eral States have each submitted an application calling for a 

constitutional convention on the same subject all such appli­

cations shall remain in effect until the Congress has taken 

action on a concurrent resolution, pursuant to section 6, of 

this Act calling for a constitutional convention. 

(b) A State may rescind its application calling for a con­

stitutional convention by adopting and transmitting to the 

Congress a resolution of rescission in conformity with the 

procedure specified in sections 3 and 4, except that no such 

rescission shall be effective as to any valid application made 

for a constitutional convention upon any subject after the 

date on which two-thirds or more of the State legislatures 

have valid applications pending before the Congress seeking 

amendments on the same subject. 

(c) Questions concerning the rescission of a State's ap­

plication shall be determined solely by the Congress of the 
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United States and its decisions shall be binding on all others, 

including State and Federal courts. 

CALLING OF A CONSTITUTIONAL CONVENTION 

SEC. 6. (a) It shall be the duty of the Secretary of the 

Senate and the Clerk of the House of Representatives to 

maintain a record of all applications received by the Presi­

dent of the Senate and Speaker of the House of Representa­

tives from States for the calling of a constitutional convention 

upon each subject. Whenever applications made by two-

thirds or more of the States with respect to the same subject 

have been received, the Secretary and the Clerk shall so 

report in writing to the officer to whom those applications 

were transmitted, and such officer thereupon shall announce 

on the floor of the House of which he is an officer the sub­

stance of such report. It shall be the duty of such House to 

determine that there are in effect valid applications made by 

two-thirds of the States with respect to the same subject. If 

either House of the Congress determines, upon a considera­

tion of any such report or of a concurrent resolution agreed 

to by the other House of the Congress, that there are in 

effect valid applications made by two-thirds or more of the 

States for the calling of a constitutional convention upon the 

same subject, it shall be the duty of that House to agree to a 

concurrent resolution calling for the convening of a Federal 

constitutional convention upon that subject. Each such con­
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current resolution shall (1) designate the place and time of 

~eeting of the convention, and (2) set forth the nature of the 

amendment or amendments for the consideration of which the 

convention is called. A copy of each such concurrent resolu­

tion agreed to by both Houses of the Congress shall be trans­

mitted forthwith to the Governor and to the presiding officer 

of each House of the legislature of each State. 

(b) The convention shall be convened not later than one 

year after the adoption of the resolution. 

DELEGATES 

. SEC. 7. (a) A convention called under this Act shall be 

composed of as many delegates from each State as it is enti­

tIed to Senators and Representatives in Congress. In each 

State two delegates shall be elected at large and one delegate 

shall be elected from each Congressional district in the 

manner provided by law. Any vacancy occurring in a State 

delegation shall be filled by appointment of the Governor of 

that State. 

(b) The secretary of state of each State, or, if there be 

no such officer, the person charged by State law to perform 

such function shall certify to the Vice President of the United 

States the name of each delegate elected or appointed by the 

Governor pursuant to this section. 

(c) Delegates shall in all cases, except treason, felony, 

and breach of the peace, be privileged from arrest during 
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their attendance at a session of the convention, and in going 

to and returning from the same; and for any speech or debate 

in the convention they shall not be questioned in any other 

place. 

(d) Each delegate shall receive compensation for each 

day of service and shall be compensated for traveling and 

related expenses. Provision shall be made therefore in the 

concurrent resolution calling the convention. The convention 

shall fix the compensation of employees of the convention. 

CONVENING THE CONVENTION 

SEC. 8. (a) The Vice President of the United States 

shall convene the constitutional convention. He shall admin­

ister the oath of office of the delegates to the convention and 

shall preside until the delegates elect a presiding officer who 

shall preside thereafter. Before taking his seat each delegate 

shall subscribe to an oath by which he shall be committed 

during the conduct of the convention to refrain from propos­

ing or casting his vote in favor of any proposed amendment 

to the Oonstitution of the United States relating to any sub­

ject which is not named or described in the concurrent resolu­

tion of the Oongress by which the convention was called. 

Upon the election of permanent officers of the convention, 

the names of such officers shall be transmitted to the Presi­

dent of the Senate and the Speaker of the House of Repre­

sentatives by the elected presiding officer of the convention. 
'" 
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Further proceedings of the convention shall be conducted in 

accordance with such rules, not inconsistent with this Act, as 

the convention may adopt. 

(b) There are hereby authorized to be appropriated such 

sums as may be necessary for the payment of the expenses of 

the convention. 

(c) The Administrator of the General Services shall pro­

vide such facilities, and the Congress and each executive de­

partment, agency, or authority of the United States, includ­

ing the legislative branch and the judicial branch except that 

no declaratory judgment may be required shall provide such 

information and assistance as the convention may require, 

upon written request made by the elected presiding officer of 

the convention. 

PROCEDURES OF THE CONVENTION 

SEC. 9. (a) In voting on any question before the conven­

tion, including the proposal of amendments, each delegate 

shall have one vote. 

(b) The convention shall keep a daily verbatim record of 

its proceedings and publish the same. The vote of the dele­

gates on any question shall be entered on the record. 

(c) The convention shall terminate its proceedings 

within one year after the date of its first meeting unless the 

period is extended by the Congress by concurrent resolution. 
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(d) Within thirty days after the termination of the pro­

ceedings of the convention, the presiding officer shall trans­

mit to the Archivist of the United States all records of official 

proceedings of the convention. 

PROPOSAL OF AMENDMENTS 

SEC. 10. (a) Except as provided in subsection (b) of this 

section, a convention called under this Act may propose 

amendments to the Constitution by a vote of a majority of the 

total number of delegates to the convention. 

(b) No convention called under this Act may propose 

any amendment or amendments of a nature different from 

that stated in the concurrent resolution calling the conven­

tion. Questions arising under this subsection shall be deter­

mined solely by the Congress of the United States and its 

decisions shall be binding on all others, including State and 

Federal courts. 

APPROVAL BY THE CONGRESS AND TRANSMITTAL TO THE 

STATES FOR RATIFICATION 

SEC. 11. (a) The presiding officer of the convention 

shall, within thirty days after the termination of its proce,ed­

ings, submit to the Congress the exact text of any amend­

ment or amendments agreed upon by the convention. 

(b)(I) Whenever a constitutional convention called under 

this Act has transmitted to the Congress a proposed amend­

ment to the Constitution, the President of the Senate and the 
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Speaker of the House of Representatives, acting jointly, shall 

transmit such amendment to the Administrator of General 

Services upon the expiration of the first period of ninety days 

of continuous session of the Congress following the date of 

receipt of such amendment unless within that period both 

Houses of the Congress have agreed to (A) a concurrent res­

olution directing the earlier transmission of such amendment 

to the Administrator of General Services and specifying in 

accordance with article V of the Constitution the manner in 

which such amendment shall be ratified, or (B) a concurrent 

resolution stating that the Congress disapproves the submis­

sion of such proposed amendment to the States because such 

proposed amendment relates to or includes a subject which 

differs from or was not included among the subjects named or 

described in the concurrent resolution of the Congress by 

which the convention was called, or because the procedures 

followed by the convention in proposing the amendment were 

not in substantial conformity with the provisions of this Act. 

No measure agreed to by the Congress which expresses dis­

approval of any such proposed amendment for any other 

reason, or without a statement of any reason, shall relieve 

the President of the Senate and the Speaker of the House of 

Representatives of the obligation imposed upon them by the 

first sentence of this paragraph. 
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(2) For the purposes of paragraph (1) of this subsection, 

(A) the continuity of a session of the Oongress shall be 

broken only by an adjournment of the Oongress sine die, and 

(B) the days on which either House is not in session because 

of an adjournment of more than three days to a day certain 

. 	 shall be excluded in the computation of the period of ninety 

days. 

(c) Upon receipt of any such proposed amendment to the 

Oonstitution, the Administrator shall transmit forthwith to 

each of the several States a duly certified copy thereof, a 

copy of any concurrent resolution agreed to by both Houses 

of the Oongress which prescribes the time within which and 

the manner in which such amendment shall be ratified, and a 

copy of this Act. 

RATIFICATION OF PROPOSED AMENDMENTS 

SEC. 12. (a) Any amendment proposed by the conven­

tion and submitted to the States in accordance with the pro­

visions of this Act shall be valid for all intents and purposes 

as part of the Oonstitution of the United States when duly 

ratified by three-fourths of the States in the manner and 

within the time specified. 

(b) Acts of ratification shall be by convention or by State 

legislative action as the Oongress may direct or as specified 

in subsection (c) of this section. For the purpose of ratifying 

proposed amendments transmitted to the States pursuant to 
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1 this Act the State legislatures shall adopt their own rules of 

2 procedure. Any State action ratifying a proposed amendment 

3 to the Constitution shall be valid without the assent of the 

4 Governor of the State. 

5 (c) Except as otherwise prescribed by concurrent resolu­

6 tion of the Congress, any proposed amendment to the Consti­

7 tution shall become valid when ratified by the legislatures of 

8 three-fourths of the several States within seven years of the 

9 date of the submission thereof to the States, or within such 

10 other period of time as may be prescribed by such proposed 

11 amendment. 

12 (d) The secretary of state of the State, or if there be no 

13 such officer, the person who is charged by State law with 

14 such function, shall transmit a certified copy of the State 

15 action ratifying any proposed amendment to the Administra­

16 tor of General Services. 

17 RESCISSION OF RATIFICATIONS 

18 SEC. 13. (a) Any State may rescind its ratification of a 

19 proposed amendment by the same processes by which it rati:­

20 fied the proposed amendment, except that no State may re­

21 scind when there are existing valid ratifications of such 

22 amendment by three-fourths of the States. 

23 (b) Any State may ratify a proposed amendment even 

24 though it previously may have rejected the same proposal. 
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(c) Questions concerning State ratification or rejection of 

amendments proposed to the Constitution of the United 

States shall be determined solely by the Congress of the 

United States and its decisions shall be binding on all others, 

including State and Federal courts. 

PROCLAMATION OF CONSTITUTIONAL AMENDMENTS 

SEC. 14. The Administrator of General Services, when 

three-fourths of the several States have ratified a proposed 

amendment to the Constitution of the United States, shall 

issue a proclamation that the amendment is a part of the 

Constitution of the United States. 

EFFECTIVE DATE OF AMENDMENTS 

SEC. 15. An amendment proposed to the Constitution of 

the United States shall be effective from the date specified 

therein or, if no date is specified, then on the date on which 

the last State necessary to constitute three-fourths of the 

States of the United States, as provided for in article V, has 

ratified the same. 
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96TH CONGRESS S 1710 
1ST SESSION • 

To provide procedures for calling Federal constitutional· conventions under article 
V for the purpose of proposing amendments to the United States Constitution. 

IN THE SENATE OF THE UNITED STATES 

SEPTEMBER 5 Oegislative day, JUNE 21), 1979 


Mr. HATCH introduced the following bill; which was read twice and referred to 

the Committee on the Judiciary 


A BILL 

To provide procedures for calling Federal constitutional conven­

tions under article V for the purpose of proposing amend­

ments to the United States Constitution. 

1 Be it enacted by the Senate and House of Representa­

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Constitutional Conven­

4 tion Implemention Act of 1979". 

5 APPLICATIONS FOB CONSTITUTIONAL CONVENTION 

6 SEC. 2.· (a) The legislature of a State, in making appli­

7 cation to the Congress for a constitutional convention under 

8 article V of the Constitution of the United States, shall adopt 
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a resolution pursuant to this Act stating, in substance, that 

the legislature requests ~he calling of a convention for the 

purpose of proposing one or more specific amendments to the 

Constitution of the United States and stating the general sub­

ject of the amendment or amendments to be proposed. 

(b) The procedures provided by this Act are required to 

be used whenever application is made to the Congress, under 

article V of the Constitution of the United States, for the 

calling of any convention for the purposes of proposing one or 

more specific amendments to the Constitution of the United 

States, each applying State stating in the terms of its appli­

cation the general subject of the amendment or amendments 

to be proposed. 

APPLICATION PROCEDURE 

SEC. 3. (a) For the purpose of adopting or withdrawing 

a resolution pursuant to section 2 and section 5 of this Act, 

the State legislature shall follow the rules of procedure that 

govern the enactment of a statute by that legislature, except 

that the action shall be valid without the assent of the Gover­

nor of the State. 

(b) Questions concerning the State legislative procedure 

and the validity of the adoption or withdrawal of a State 

resolution cognizable under this Act are determinable by the 

'State legislature~ 
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1 TRANSMITTAL OF APPLICATIONS 

2 SEC. 4. (a) Within thirty days after the adoption by the 

3 legislature of a State of a resolution to apply for the calling of 

4 a constitutional ponvention, the secretary of state of the 

5 State, or, if there be no such officer, the person who is 

6 charged by the State law with such function, shall transmit 

7 to the Congress of the United States two copies of the appli­

8 cation, one addressed to the President of the Senate and one 

9 to the Speaker of the House of Representatives. 

10 (b) Each copy of the application so made by any State 

11 shall contain­

12 (1) the title of the resolution, the exact text of the 

13 resolution signed by the presiding officer of each house 

14 of the State legislature, the date on which the legisla­

15 ture adopted the resolution, and a certificate of the 

16 secretary of state of the State, or such other person as 

17 is charged by the State law with such function, certify­

18 ing that the application accurately sets forth the text of 

19 .the. resolution; and 

20(2) to the extent practicable, a list of all State ap­

21 plications in effect on the date of adoption whose sub­

22 ject or subjects are substantially the same as the sub­

23 ject or subjects set forth in the application. 

24 (c) Within ten days after receipt of a copy of any such 

25 application, the President of the Senate and Speaker of the 
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House of Representatives shall report to the House of which 

he is presiding officer, identifying the State making applica­

tion, the general subject of the application, and the number of 

States then having made application Qn such subject. The 

President of the Senate and Speaker of the House of Repre­

sentatives shall jointly cause copies of such application to be 

sent to the presiding officer of each house of the legislature of 

every other State and to each Member of the Senate and 

House of Representatives of the Congress of the United 

States. 

EFFECTIVE PERIOD OF APPLICATION 

SEC. 5. (a) An application submitted to the Congress by 

a State, unless sooner withdrawn by the State legislature, 

shall remain effective for the lesser of the period specified in 

such application by the State legislature or for a period of 

seven calendar years after the date it is received by the Con­

gress, except that whenever within a period of seven calen­

dar years two-thirds or more of the several States have each 

submitted an application calling for a constitutional conven­

tion on the same general subject all such applications shall 

remain in effect until the Congress has taken action on a 

concurrent resolution, pursuant to section 6 of this Act, call­

ing for a constitutional convention. 

(b) A State may withdraw its application calling for a 

constitutional convention by adopting and transmitting to the 
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Congress a resolution of withdrawal in conformity with the 


procedures specified in sections 3 and 4 of this Act, except 


that no such withdrawal shall be effective as to any valid 


application made for a constitutional convention upon any 


subject after the date on which two-thirds or more of the 


. State legislatures have valid applications pending before the 


Congress seeking amendments on the same general subjects. 


CALLING OF A CONSTITUTIONAL CONVENTION 


SEc.·-6.(a) It shall be the duty of the Secretary of the 

Senate and the Clerk of the House of Representatives to 

maintain a record of all applications received by the Presi­

dent of the Senate and Speaker of the House of Representa­

tives from States for the calling of a constitutional convention 

upon each general subject. Whenever applications made by 

two-thirds or more of the States with respect to the same 

general subject have been received, the Secretary and the 

Clerk shall so report within five days, in writing to the officer 

. to whom those applications were transmitted, and such offi­

cer within five days thereupon shall announce on the floor of 

the House of which he is an officer the substance of such 

report. It shall then be the duty of such House to determine 

that there are in effect valid applications made by two-thirds 

of the States with respect to the same general subject. If 

eithetHouse olthe Congress determines, upon a consioeta:.. 

tion of any sllch report or of a concurrent resolution agreed 
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to by the other House of the Congress, that there are in 

effect valid applications made by two-thirds or more of the 

States for the calling of a constitutional convention upon the 

same general subject, it shall be the duty of that House to 

agree to a concurrent resolution calling for the convening of a 

Federal constitutional convention upon that general subject. 

Each such concurrent resolution shall (1) designate the place 

and time of meeting of the convention, and (2) set forth the 

general subject of the amendment or amendments for the 

consideration of which the convention is called. A copy of 

each such concurrent resolution agreed to by both Houses of 

the Congress shall be transmitted forthwith to the Governor 

and to the presiding officer of each house of the legislature of 

each State. 

(b) The convention shall be convened not later than six 

months after adoption of the resolution. 

DELEGATES 

SEC. 7. (a) Each State shall appoint, in such manner as 

the legislature thereof may direct, a number of delegates, 

equal to the whole number of Senators and Representatives 

to which the State may be entitled in the Congress. No Sena­

tor or Representative, or person holding an office of trust or 

profit under the United States, shall be appointed as dele­

gate. Any vacancy occurring in a State delegation shall be 

filled by appointment of the legislature of that State. 
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(b) The secretary of state of each State, or, if there be 

no such officer, the person charged by State law to perform 

such function shall certify to the President of the Senate and 

the Speaker of the House of Representatives the name of 

each delegate elected or appointed by the legislature of the 

State pursuant to this section. 

(c) Delegates shall in all cases, except treason, felony, 

and breach of the peace, be privileged from arrest during 

their attendance at a session of the convention, and in going 

to and returning from the same; and for any speech or debate 

in the convention they shall not be questioned in any other 

place. 

CONVENING THE CONVENTION 

SEC. 8. (a) Of those persons serving as chief justices of 

the State supreme courts, the person who is senior in years 

of service as such a chief justice shall convene the constitu­

tional convention. He shall administer the oath of office of 

the delegates to the convention and shall preside until the 

delegates elect a presiding officer who shall preside thereaf­

ter. Before taking his seat each delegate shall subscribe to an 

oath by which he shall be committed during the conduct of 

the convention to comply with the Constitution of the United 

States and the provisions of this Act. Further proceedings of 

the convention shall be conducted in accordance with such 
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rules, not inconsistent with this Act as the convention may 

adopt. 

(b) No Federal funds may be appropriated specifically 

for the purposes of payment of the expenses of the 

convention. 

(c) The Administrator of the General Services shall pro­

vide such facilities, and the Congress and each executive de­

partment, agency, or authority of the United States, includ­

ing the legislative branch and the judicial branch, except that 

no declaratory judgment may be required, shall provide such 

information and assistance as the convention may require, 

upon written request made by the elected presiding officer of 

the convention. 

PROCEDURES OF THE CONVENTION 

SEC. 9. (a) In voting on any question before the conven­

tion, including the proposal of amendments, each delegate 

shall have one vote. 

(b) The convention shall keep a daily verbatim record of 

its proceedings and publish the same. The vote of the dele­

gates on any question shall be entered on the record. 

(c) Within thirty days after the termination of the pro­

ceedings of the convention, the presiding officer shall trans­

mit to the Archivist of the United States all records of official 

proceedings of the convention. 
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PROPOSAL OF AMENDMENTS 

SEC. 10. No convention called under this Act may pro­

pose any amendment or amendments of a general subject dif­

ferent from that stated in the concurrent resolution calling 

the convention. 

APPROVAL BY THE CONGRESS AND TRANSMITTAL TO THE 

STATES FOR RATIFICATION 

SEC. 11. (a) The presiding officer of the convention 

shall, within thirty days after the termination of its proceed­

ings, submit to the Congress the exact text of any amend­

ment or amendments agreed upon by the convention. 

(b)(1) Whenever a constitutional convention called under 

this Act has transmitted to the Congress a proposed amend­

ment to the Constitution, the President of the Senate and the 

Speaker of the House of Representatives, acting jointly, shall 

transmit such amendment to the Administrator of General 

Services upon the expiration of the first period of thirty days 

of continuous session of the Congress following the date of 

receipt of such amendment unless within that period both 

Houses of the Congress' have agreed to (A) a concurrent res­

olution directing the earlier transmission of such amendment 

to the Administrator of General Services and specifying in 

. 	 accordance with article V of the Constitution the mode of 

ratification in which such amendment shall be ratified, or (B) 

a concurrent resolution··stating that the Congress·disapproves 
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1 the submission of such proposed amendment to the States 

2 because such proposed amendment relates to or includes a 

3 general subject which differs from or was not included as one 

4 of the general subjects named or described in the concurrent 

5 resolution of the Congress by which the convention was 

6 called. No measure agreed to by the Congress which ex­

'7 presses disapproval of any such proposed amendment for any 

8 other reason, or without a statement of any reason, shall 

9 relieve the President of the Senate and the Speaker of the 

10 House of Representatives of the obligation imposed upon 

11 them by the first sentence of this paragraph. 

12 (2) For the purposes ofparagraph (1) of this subsection, 

13 (A) the continuity of a session of the Congress shall be 

14 broken only by an adjournment of the Congress sine die, and 

15 (B) the days on which either House is not in session because 

16 of an adjournment of more than three days to a day certain 

17 shall be excluded in the computation of the period of thirty 

18 days. 

19 (c) Upon receipt of any such proposed amendment to the 

20 Constitution, the Administrator shall transmit forthwith to . 

21 each of the several States a duly certified copy thereof, a 

22 copy of any concurrent resolution·· agreed to by both Houses 

23 of the Congress which prescribes the mode in which such 

24 amendment shall' beraiified; and -a copy of this :Act.Su~1i 

2'5''ooneurreftt ·resoiution -iliaY" :aI80·' prescribe: the: tnn~ ~thii 
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which such amendment shall be ratified in the event that the 

amendment itself contains no such provision. In no case shall 

such a resolution prescribe a period for ratification of less 

than four years. 

RATIFICATION OF PROPOSED AMENDMENTS 

SEC. 12. (a) Any amendment proposed by the conven­

tion and submitted to the States in accordance with the pro­

visions of this Act shall be valid for all intents and purposes 

as part of the Constitution of the United States when duly 

ratified by three-fourths of the States in the manner and 

within the time specified consistent with the provisions of 

article V of the Constitution of the United States. 

(b) The secretary of state of the State, or if there be no 

such officer, the person who is charged by State law with 

such function, shall transmit a certified copy of the State 

action ratifying any proposed amendment to the Administra­

tor of General Services. 

RESCISSION OF RATIFICATIONS 

SEC. 13. (a) Any State may rescind its ratification of a 

proposed amendment by the same processes by which it rati­

fied the proposed amendment, except that no State may re­

. scind when there 	 are existing valid ratifications of such 

amendment by three-fourths of the States. 

(b) Any State may ratify a proposed amendment even 

though it previously may have rejected the same proposal.· 
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PROCLAMATION OF CONSTITUTIONAL AMENDMENTS 

SEC. 14. The Administrator of General Services, when 

three-fourths of the several States have ratified a proposed 

amendment to the Constitution of the United States, shall 

issue a proclamation that the amendment is a part of the 

Constitution of the United States. 

JUDICIAL REVIEW 

SEC. 15. (a) Any State aggrieved by any determination 

or finding, or by any failure of Congress to make a determi­

nation or rmding within the periods provided, under section 6 

or section 11 of this Act may bring an action in the Supreme 

Court of the United States against the Secretary of the 

Senate and the Clerk of the House of Representatives or, 

where appropriate, the Administrator of General Services, 

and such other parties as may be necessary to afford the 

relief sought. Such an action shall be given priority on the 

Court's docket. 

(b) Every claim arising under this Act shall be barred 

unless suit is filed thereon within sixty days after such claim 

first arises. 

(c) The right to review by the Supreme Court provided 

under subsection (a) does not limit or restrict the right to 

judicial review of. any other determination or d~ci13ij:m made 

qnder this Act of !luchreviewas is pt!lerwi$>e pfl.lvided by th~_. . -- - ­

, Constitution Qranyother law of tl-.e:UnitedSU:ttes, _ ­
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EFFECTIVE DATE OF AMENDMENTS 

SIilC. 16. An amendment proposed to the Oonstitution of 

the United States shall be effective from the date specified 

therein or, if no date is specified, then on the date on which 

the last State necessary to constitute three-fourths of the 

States of the United States, as provided for in article V, has 

ratified the same. 
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PlIEPABED STATEMENT OF HON. DAVID PRYOB, A U.S. SENATOBFBoM THE STATE 
OF ARKANSAS 

Thank you, Senator Bayh, for this opportunity to testify before your Sub­
committee on the Constitution. I must state at the outset that I strongly oppose 
the use of a constitutional convention to amend our Constitutidn. Some of my 
concerns are expressed in these remarks. The bottom line of my concern is that 
attempting to amend our Constitution by the conventional method would be 
opening a Pandora's Box. 

That does not mean, however, that this discussion is not important. At the 
present time a, number of states have submitted resolutions calling for a con­
vention. To ignore these is to court danger. It is important that we discuss the 
pussiiJility oj' a constitutional convention in an environment free from the 
pressures surrounding the current issues which may be topics of future consti­
tutional conventions. I was pleased to hear of efforts to limit narrowly the 
testimony on these bills, and not deal with particular issues which might be 
before a constitutional convention. Earlier attempts have been bogged down in 
these pressing but, side issues. 

Prior to the preparation of my testimony, the staff of the ,Subcommittee sub­
mitted numerous qliestions for my consideration. Though I may not address 
each and ever)'one, t will attempt in my testimony to comment on those I feel 
are of major importance or I have personal experiences which may be beneficial 
to the Subcommittee. 

Article V', of the Constitution provides two procedures for amending that 
document. Two-thirds of both Houses of Congress may propose amendments 
or two~thirds of the states may request the Congress to call a constitutional 
convention. Under the second method, {:)ongress has two obligations: (1) to call 
the convention and (2) to select the mode of ratification. But its responsibility 
Is more complex than that. The duty to call a constitutional convention con­
tains the responsibility of Congress to determine the va:lidity of the state reso­
lutions. I do, not believe this uetermination can be ('elegated to the states as is 
proposed in S. 1710. What is needed is a uniform review by Congress of the state 
resolutions. Congress should explore the intent of the resolutions submitted by 
each state legislature. I see no problem in each. state applying procedures 
consistent with the normal passage of resolutions. States may differ in these 
procedures, but this should not be grounds to reject resolutions regardless of 
the use or exclusion of certain officials, votes or referendums. 

I do not believe, however, that efforts, either by the states Or by the Congress, 
to lill1it the scope of' the convention are constitutional. WhUe I was Governor 
of Arkansas, I proposed and the legislature adopted legislation calling for a 
limited state constitutional convention. The convention never convened, how­
ever, becanse, the' Supreme ,Court of Arkansas stmck down this attempt to 
hold a' limited convention;'Tbe Court held' in P1'1/orv. 'Lowe, "delegates to a 
constitutionlilconvention are exercising that • • • power inherent in the pe0­
ple • • ... 523 S.W.2d -202. The attempt of the Arkansas Legislature to limit 
the scope of the convention was viewed by the Court to be a usurpation of the 
power of the citizens of the state. The Court left open the situation when the 
electorate passed on the limitations placed on a convention. 

This country's only experience with a constitutional convention supports, 
I believe, my position. The constitutional convention of 1787 exceeded its pur­
ported call. The call was for the "sole and express purpose of revising the 
Articles of the Confederation." The result of the convention was the Consti­
tution by which we rule ourselves today. Their drafting of a new constitution 
was justified by those who now seek a limited convention as valid due to the 
impending dissolution of the republic. The unity of the republic is a subjective 
opinion, and should not be confused with the right of the people to propose a 
new constitution or amendments to the present constitution. 

Proponents of a limited convention cite the language of the Constitutional 
Convention of 1787. The American Bar Association quoted proposed language
which contained specific wording inferring the calling of a limited convention. 
This 'language was omitted from the resulting Constitution; however, the ABA 
contends that the intent is still embodied in the Constitution. I would suspect 
this to be just the reverse, removing the wording removes the option to hold 
a limited convention. Assuming a limited convention cannot be called, then no 
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limiting oath or other means to accomplish this endean be permitted..Even 
though it would not be required, I would hope that the delegates to the con­
vention would do their best to .heed the advisory comments and instructions 
Contained in their state resolution. 

Many of the state resolutions before Congress are worded to be etrective only 
if a limited convention is called. If a limited convention may not be called as I 
think it cannot, then it is only appropriate that these state resolutions are in~alid. 
It the state legislature's resolution will permit a general convention, although 
recommending only a single subject of consideration, there appears to be no 
problem in these continuing in force. 

Both S. 3 and S. 1710 address the selection of delegates to a constitutional 
convention. The act which authorized the 1976 Arkansas Constitutional Con­
vention provided for the appointment of delegates by the governor. Since the 
Arkansas Supreme Court in Pryor v. Lowe held the call for a convention void 
on other grounds, it did not review the selection of delegates. The dissent how­
ever did address the issue of selection of delegates. The dissenters indIcated 
a p;eference for a direct election of delegates, but found no provisions in the 
state constitution or statutes prohibiting the appointment of delegates. As to 
whether public officials should be allowed to serve as delegates, the 1910 
Arkansas case of Harvey v. Ridgewav would seem to be instructive. The court 
in that case held participation in the convention was not similar to employment 
in any other office in the state. A constitutional convention is equal to and 
independent from existing branches of government. The Court found no con­
flict in any dual employment as a delegate and employee of a particular branch 
of government. I see no reason why any individual needs to be excluded from 
the pool of minds available to assist in the drafting of a new amendment. 

Some provisions will be necessary to address the convening of a constitutional 
convention. Article V provides for the calling of the convention and the selection 
of the mode for ratification of amendments by the states. Congress may provIde 
under the power granted by Article I's "Necessary and proper clause" for proce­
dures necessary for the convention. I believe Congress possesses the power to 
provide for such matters as the timt; and place. of the convention, financing of 
the convention, and to provide for the mitial openmg procedures. 

While I believe that Congress should appropriate funds to finance a constitu­
tional convention, there seems to be no obligation to do so under Article V. if 
Congress did not appropriate funds in the call for the constitutional convention 
it would be necessary for the states to pay the expenses on some propOrtioned 
basis. I do not support the requirement of annual authorization by Congress. 
Congress should not be in a position to use the authorization prOcess to influence 
the work of the convention. 

S. 1710 provides for the nation's senior State Su~reme Court Justice to con­
vene the convention. I have no objection to such a procedure but fail to see the 
reason for doing so. Senator Helms' bill provides for the Vice President to 
preside on the opening day. This method appears to be simpler and more prac· 
tical than the use of a state justice.

The vote on final passage of any amendment submitted by the COhvention 
should parallel the two-thirds requirement imposed on Congress in subtnitting 
amendments to the States. Some who seek lower voting requirements feel the 
three-fourths vote by the States needed for ratification is a sufficient check. I 
can see no reason, however, to exempt the convention from the two-thirds require­
ment. On procedural matters and amendments to the proposed amendments I 
would alloW the convention itself to determine the required percentage. ' 

I do not support the provisions in· these bills which remove the constitution 
convention from judicial review. Congress has discretion in interpreting Article 
V. but neither Congress, the convention nor the states should be the final arbitra­
tion in every situation involving the convention. 

The final responsibility of Congress under Article V is to propose the method 
of ratification. Automatic submission by the Administrator of the General Serv­
ices Administration to the states is inappropriate apd will not likely prove bind­
ing on future Congresses.

Mr. Ch.airman, these are a f~w. o.f my thoughts on the bills before Y01J.r 
SubcommIttee. I appreciate your mVltmg me to testify. Let me end iny statement 
as I began it-that is by restating my strong opposition to using the convention 
method to amend our Consti~ution. 

59-609 0 - 80 - 4 
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OPEBIRG STATElIERT OF HOB. STROM: THURM:Olm, A U.S. SDATOR 
FRO. THE STATE OF SOUTH CAROLIRA 


Senator THURlI:oND. Mr. Chairman, today we begin hearings on an 
uncharted area. of our Constitution. We are here to discuss that portion 
of article V which authorizes a Constitutional Convention. While we 
have come close to such a. convention in the past, we have never used 
this approach to amend the Constitution. However, we are now faced 
with the very real possibility of convening such a body, because 30 
of the required 34 ~ta.tes have requested one. 

The possibility of a. convention invokes mixed feelings. While some 
~ople fear that a. convention w~uld be uncontrollable, others see it .as 
Iiimted to one or two very specific, well-defined amendments. While 
some believe that the risks mvolved in a convention outweigh any 
possible benefit, others think that it represents a needed check on an. 
unresponsive Federal Government. 

Whatever one's feelings are on the usefulness of the convention 
method for amending the Constitution, there appears to be a. con­
sensus on what the fundamental questions are. First, we must consider 
the validity of State applications for a convention. This discussion 
mcludes the issue of a State's ability to rescind its application. Second, 
we must consider the scope of the deliberations at the convention. This 
discussion must focus on whether these deliberations can be limited, 
~d if they are to be limited, then how those limits are to be enforced. 

Sincethere is very little preced~t to guide us, we have no hard ~nd 
fast answers to these tough questions. We must look to the reasonmg 
and interpretation by the Framers of the Constitution for assistance. 
We must fully consider all-the possible-ramifications of a convention 
alid attempt to find the best solutions to any problems which we can 
foresee. Hopefully, these hearings will hel:{> us find those solutions. 

We are fortunate to have such distingulshed witnesses with us to­
day. By their presence, they indicate their desire to help fashion 
reasonable solutions. I look forward to participating in these very im­
portant disc.uSsions. 

OPElURG STATEIlERT OF HOR. ORRIR G. HATCH, A U.S. SEBATOB 
FROM: THE STATE OF UTAH 

Senator HATCH. Let's call this session of the Subcommittee on the 
Constitution to order. We have an impressive list of witnesses here 
today, and I apologize for being a little bit late, but we had a conflict 
that I had to resolve before I could get down here. 

I wisb to congratulate our chairman, Senator Bayh, for convening 
hearings on the subject of procedures for article V Constitutional 
Conventions. I am well aware of the chairman's long interest in this 
matter, and the leadership role he played in this issue several sessions 
ago.

In considering this isue, this committee is embarking upon a com­
plex issue of tlie -first constitutional magl!itude. '1'he question that 
this committee will be deciding are threshold questions, for the most 
part. There is no precedent that will guide our decisions. There is 
no tradition and no experience to which we can look for example. And 

~ 
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there is surprisingly little in the way ·of documentary material to pro­
vide insight into the expectations of those who drafted our 
Constitution. 

Each of us, in my opinion, must look carefully to the plain lan­
guage of the Constitution, to provide whatever guidance of which 
it is capable. We must look to the actions of the Philadelphia conven­
tion to discern what we can from it. And we must look to the policies 
that the founders hoped to achieve through article V and conform 
our procedures legislation appropriately. I am extremely ~nthusiastic' 
about the quality of witnesses that our subcommittee will have before 
it today, and I am confident that each of them will enable us to make 
wiser and more informed decisions on this legislation. 

At the outset, I would like to state my strong hope that each of us, 
committee members, witnesses, the medIa, and the public, will be able 
to view this issue apart from the issues that seem immediately to be 
compelling some States to seek a Constitutional Convention. Several 
years ago, the issue was reapportionment; today it is a balanced 
budget; tomorrow it will be something else. To the best of our abili­
ties, we must place aside the merits of these individual amendment 
efforts. 

What this committee is considering, rather, is legislation to estab­
lish neutral procedures to guide the conduct of Constitutional Con­
ventions generally. While the imminence of a convention on the 
matter of a balanced budget has obviously created the urgency for 
this le~islation, this committee's burden is to produce procedures 
legislatIOn designed neither to facilitate nor to obstruct the achieve­
ment of a balanced budget amendment, or any oth~r 'tmendment. This 
legislation will remain applicable to conventIon initiatives long after 
a balanced budget amendment has been disposed of one way 01' the 
other. 

Before we begin, I would very quickly like to summarize the prem­
ises that underlie S. 1710, my Constitutional Convention Implemen­
tation Act. First, it supposes that an article V convention can be 
limited. That is, if the States have a narrow or precise grievance of 
a constitutional sort, it is not necessary that they place the entire 
Constitution in jeopardy in order to remedy their concerns. A conven­
tion may, in fact, be limited in the scope of its considerations. 

Second, I sense that the founders in establishing the convention 
alternative were concerned that the strong desires ()f the States should 
not be obstructed permanently by the will of an intransigent Congress. 
Congress, as with any other institution, is sometimes less than en~ 
thuslastic about limitmg its own power and authority. Thus, I have 
sought in my bill to limIt opportunities for congres,;;ional obstruction 
in the Constitutional Convention process. It would be dubious policy 
in my opinion, and inconsistent with the objectives of article V, to 
permit Congress to loom over this process in such a way that the 
legitimate concerns of the States could not, at some point, be pursued 
through the alternative amendment process. 

We will begin today by hearing from the Secretary of the Senate, 
Mr. Stanley Kimmitt. 

Stan, I apologize for being late. I know you are very busy, and we 
appreciate hearing from you. 
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TESTIMONY OF 1. S. XIlOIITT, SECRETARY OF THE SENATE 

Mr. KrMMITT. Thank you, Senator Hlttch. Thank you for providing 
me an opportunity to appear before your subcommittee today to dis­
cuss the method employed by the Office of the Secretary of the Senate 
in processing petitions and memorials received by the Senate. 

It is my understanding that before I became Secretary of the Sen­
ate orfginal petitions or memorials from State legislatures, rather 
than copies, were referred to committees. Apparently, this procedure 
was adopted because of difficulties in duplicating these documents at 
that time. 

The original petitions 01' memorials were delivered to the commit­
tees, and receipt cards were signed and returned to the Office of the 
Secretary where they were retained on file. Thus, It record was kept on 
the referral and receipt of all documents .. 

Upon becoming Secretary of the Senate, I undertook a review of 
the J?rocedures within the Office. It was during this review that I noted 
origmal petitions and memorials were being forwarded to committees. 
In some cases, they were lost or unaccounted for. Since rule VII, 
paragraph 6 of the Standing Rules of the Senate states that original 
petitions and memorials are to be retained within the files of the 
Office of the Secretary, the procedure was promptly chanp:ed: 

However, the Senate rules were revised on November 14 of thls :year, 
by the adoption of Senate Resolution 274 and now contain no proVlsion 
to this effect. It is still my intention, unless otherwise directed, to con­
tinue the same procedure now in effect. 

The current procedure for processing petitions and memorials is as 
follows: 

The documents are received by the Senate Parliamentarian from the 
Office of the Vice President. The Parliamentarian reads and endorses 
them with the date and committees to which they-are to be referred. 

They are then hand delivered to the assistant reported within my 
office where they are numbered, recorded in the Journal,' printed in full 
in the Qongressional Record, and entered in the computer records sys­
tem. The documents are numbered consecutively, beginning anew wIth 
each Congres!!, a process which was instituted recently so that they 
could be included in the computer system. 

After proper entries have been completed, the communications are 
then Xeroxed and copies sent to the appropriate committees, together 
with receipt cards which are signed and returned. The original docu­
ments and receipt cards are then retained in the files of this Office. ­

The Secretary's Office never kept records of States making applica­
tion for 'a Constitutional Convention, However, I dil'ected"1llY staff to 
conduct a search of those original communications in our possession, 
beginning with 1978, to determine from which States we have received 
petitions or memorials relating to a balanced Federal budget. The at­
tached table details those States which have forwarded communica­
tions to the Senate. 

As tOJ?etitions and memorials prior to 1978, it is my understanding 
that origmals are in the possession of the Committee on the Judiciary. 

That completes my statement. 
Senator HATCH. We appreciate your testimony, Stan, and for bring­

ing us up to date on your procedures. 
There are 30 States that have called for a Constitutional Conven­

tion on the subject of the balanced budget amendment, or something 
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approximating that. Yet, your list contains the names of only 24 
States. Among those that your list does not include are Delaware, 
1975; Georgia, 1976 ; Maryland, 1975; Nevada, 1977; and Virginia, 
1976. If I could ask, why is there this discrepancy, and in view of the 
fact that the constitutional convention effort was so close to success 
several years ago in the area of reapportionment, why have we not 
adopted housekeeping procedures that would have resolved these prob­
lems in the past ~ 

Mr. KIMMITT. I can only assume, Senator Hatch, that those peti­
tions that are not on our lIst are in the possession of the committee. 
The previous procedure that I outlined, was not a tight one and our 
Office apparently dropped the ball in not keeping track of those 
petitions. 

Senator HATCH. I would think you ought to get your files up to date 
so the reports can be made more accurately. Can we do that ~ 

The subcommittee has the copies, so why don't we get them to you 
so that you have them all. . 

Mr. KIMMITT. That would bring us up to date. 
Senator HATCH. Apparently, Nevada has not yet formally sent us 

their convention' application so that only 29 should presently be on 
file. 

I think that is the way to do it. I think it is better for you to keep 
them and send copies to the committee, because we have lost them in 
the past. I commend your efforts in this regard, and appreciate your 
testimony.

Thank you so much, Senator, any questions ¥ 
Senator THURMOND. We are glad to have you with us, and thank 

you for your statement. I wanted to ask you this question: Are these 
petitions generally sent to the Archives, or the Secretary of the Senate, 
or to the committees ~ Where is the- official place it should be sent ~ 

Mr. KIMMITT. They come first to the Vice President, as the Presi­
dent of the Senate, and he transmits them to my Office, specifically
to the Office of the Parliamentarian. The Parliamentarian reviews 
them and determines to which committee they should be referred. En­
tries are then prepared for the Senate Journal, the Congressional 
Record, and the Senate computer system. After being properly re­
corded, the documents are then duplicated, and copies forwarded to 
the committees. 

The original, under the rules, shOUld have been kept and it is now 
being kept in the Office of the Secretary. As long as the item is active, 
the original remains in the Office of the Secretary and a copy in your 
committee. When the matter has been disposed of, it will then be trans­
ferred to the Archives which is the J:?Elrmanent repository. 

Senator THURMOND. Then the petitIOns should be sent to the Secre­
tary of the Senate, and he would keep them and send copies to the com­
mittees, and it would remain on CapItol Hill as long as it is active, and 
after it becomes inactive, it would be sent to the Archives. 

Mr. KIlKMITT. Yes. 
Senator THuR~IOND. Thank you very much. 
[Mr. Kimmitt's prepared statement with an attachment follows:] 

PREPARED STATEMENT OF J. S. KIMMrrf 

Mr. Chairman, thank you for providing me an opportunity to appear before your 
Subcommittee today to discuss the method employed by the Office of the Secre­
tary of the Senate in processing Petitions and Memorials received by the Senate. 
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It is my understanding that before I became Secretary of the Senate original 
Petitions or Memorials from state legislatures, rather than copies, were referred 
to committees. Apparently, this procedure was adopted because of difliculties in 
duplicating these documents at that time. 

The original Petitions or·Memorials .were delivered to the committees, and 
receipt cards were signed and returned to the Oflice of the Secretary where they 
Were retained on ftle. Thus, a record was kept on the referral and receipt of all 
doCuments. 

Upon becoming Secretary' of the Senate, I undertook a review of procedures
within the Oflice. It was during this review that I noted Original Petitions and 
Memorials were being forwarded to committees. In some cases, they were lost or 
unaccounted for. Since Rule VII, paragraph 6 of the Standing Rules of the Senate 
states that Original Petitions and Memorials are to be retained within the files 
of the Oflice of the Secretary, the procedure was promptly changed. However, the 
Senate Rules were revised on November 14 of this year (see S. Res. 274) and now 
contain no provision to this effect. It is still my intention, though, unless otherwise 
directed, to contiBue the same procedure now in effect. 

The current procedure for processing Petitions and Memorials is as follows: 
The documents are received by the Senate Parliamentarian from the Oflice of 

the Vice President. The Parliamentarian reads and endorses them with the 
date and committees to Which they are to be referred. 

They are then haild delivered to the Assistant Reporter within my oflice where 
they are nqmbered, recorded in the Journal, printed in fUll in the Congressional
Record, and entered in the Computer Records System. The documents are num· 
bered . consecutively, beginning anew with each Congress, a process which was 
instituted recently so that they could be included in the computer system. 

After proPer entries have been completed, the communications are then xeroxed 
and copies sent to the proper ooDunittees, together with' receipt cards which are 
signed and returned. The origmal documents and receipt cards are then retained 
in the files of the ·OtDce. 

The Secretary's Office never kept records of states making application for a 
Constitutional Convention. However, I directed my staff to conduct a search of 
those Original communications in our possession, beginning with 1978, to deter· 
mine from which states we have received Petitions or Memorials relating to Ii bal· 
anced Federal budget. The attached table details those states which have for· 
warded communications to.the Senate. 

, As to Petitions and Memorials prior to 1978, it is my understanding that orig· 
inalsare'm ilie possession of the CoDunittee on the Judiciary. 

PETITIONS 

Date 
received, 
Seci'itlry

'. State' of S.nate . . 
~:j::j~jjmmmmjmmjjj::;jm~~:mmill 


. .....do__ .. __ _
Idaho___ • ___ •____ •______ ...._____ .._____ ..______ ....___ •_. _.do______ _ 

:::~~::::::::::::~:::::::=::::::::::::::::::::::::::: r..~ 1~: m~ 
. Jun. 25,1979 

~~i~':iii:::::::::::::::::::::::::::::::::::::::::::::: r..t~ l~: m~ 
, . July 19, 1979

Nebraska_ .. _._._.. ~___ ...._____ ••_._......_. _____ ._ .. _ Mar. 7,1979
N.w Hampshir.___ ..___ .....______ •___ ....__..._______._ May 15,1979 

N.w·Meilco..__..____ ._........____ .......-..---..----.- Mar. 1,1979

North·Carolina______ .... __ ..____ •_____ ._... __ .._. ____ .. _ F.b. 6,1979 

g~5~~~~::::::::::::::::::::::::::::::::::::::::::: ::r. 2t: mi
P.nnsylvania. ___ .._...__ •_____ ..._..._.. __ ..____ .._____ Mar. 12,1979 
South Carolina__ ".~_..... __ ..___.._... ~......_..___ .. _._ May 26,1978
South Dakota___..__ ._._..__ ._._._._._._......_...._.._. Mar. 1,1979 

~::~~~~._~~:~:::::::~:.::::::::::::::::::::::::::::::: ~&~: ~~: ml 
. Mar. I, 1979 
. . Mar. IS, 1979

Utah _____...._..............__ ............__ .._......_ Mar. 8,1979

Wyomin.:__....................~........_.._____ .._____ May 15,1978 


Assilned 
POM "'0. ulislative ~ No. 

91 HJ. Res. 227. 
149 S.J. Res. 1002• 
.78 HJ. Res. 1. 
579 S.J.Mem. No. 1. 

59 S. Mem. 2M. 
60 H. Mem. 2801. 
64 H. Can. Res. 7. 

192 S.J. Res. 8. 
301 5.J. Res. 1. 
316 S.J. Ri!. 1. 
657 S. Can. R.s. 1661. 
739 S. Can. R.s~ 73. . . 
394 S. Can. Res. 4. 
67 l. R.I06. 

223 H. Con. R.s.8. 
62 SJ. Res. 1. 
37 S.J. Res~ 1.. . 

205 S. Can. Res. 4018. 
629 HJ. Res. 1049. 
104 SJ. Mem. 2. 
85 H. Rei. 236. 

673 S.1024. 
61 S.J. Res. 1. 

613 H.J. Res. 22. 
776 H. Can; Res. 13. 

51 Dei. 
95 H. Con. Res. 31. 
80 HJ. Res. 12. 

641 HJ. Res. 1. 
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Senator HATCH. Our second witness today will be Mr. John Feerick 
of the American Bar Association. 

John, we are happy to welcome you here, and we appreciate the 
effort you have put forth in preparing to come here and asaist us on 
these issues. 

TESTIMONY OF IOHN D. FEERICK, ESQ., REPRESENTING THE 
AMERICAN BAR ASSOCIATION, OW YORK, N.Y. 

Mr. FEERICK. Thank you. I would like tosay that the American Bar 
Association is deeply privileged to be invited to appear before this 
committee once again to speak on an issue which we believe is of 
considerable importance. 

I would like, with the subcommittee's permission, to file with the 
committee my written statement and, in my testimony, to present brief 
highlights of the written statement. 

Senaor HATCH. Your statement will be admitted to the record. 
Mr. FEERICK. Thank you very much, Senator. 
In 1971, members of the committee, the American Bar Association 

set up a special committee to examine the many questions of law as­
sociated with the subject of a National Constitutional Convention. 

This particular study committee was established as a result of ex­
periences we had had in the late 1960's with respect to the subject of 
legislative reapportionment that focused considerable attention on the 
National Constitutional Convention provision of the Constitution. 

The American Bar Association, as it has done from time to time 
called together a committee of people to give objective and careful 
study to the subject with a view to developing a position to the bar. 

This particular study committee consisted of two Federal judges. 
Our chairman was Federal Judge Clyde Atkins from Florida. We 
also had Fed.eral Judge Sarah Hughes from Texas, and the committee 
included two law school deans, Dean Albert Sacks of Harvard and 
David Dow, former dean of the Nebraska Law School. We had the 
benefit of two former presidents of State constitutional conventions, 
Adrian Foley of New Jersey, and Sam Witwer of Illinois. 

We also had as a member of the committee, a former Deputy 
Attorney General of the United States, who now serves as Deputy 
Secretary of State, Warren Christopher. In addition, we had tho 
assistance of a judge here in the District of Columbia, Judge William 
ThoP'1)son. I rounded out the committee. 

The- 'Committee met for 2 years, met often, to study the questions 
associated with this particular article of the Constitution. We were 
aided in our study by a dozen law students from six or seven law 
schools. Those law school students put together several volumes of 
work papers on these issues before the committee, and I would like 
to say to the committee that we would be more than welcome to make 
available those unpublished work papers to the committee and its 
staff as it proceeds with its study of this issue. 

Senator HATCH. We would be very grateful if you would. We would 
appreciate that. 

Mr. FEERICK. Our study concluded in the summer of 1973. It eventu­
ated in a printed report. It was presented to the house of delegates 
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of the American Bar Association and it was approved as a position 
of the American Bar Association in the summer of 1973 and remains 
the position of the Bar Association at this point in time. 

1 realize it is a rather lengthy document, but it may be of use to 
the committee, and I would lIke, with the committee's permission, to 
offer as part of the committee record, a copy of our final printed re­
port on this subject. 

Senator HATCH, Without objection, it will be admitted. 
Mr. FEERICK. Thank you, Senator. 
Getting to the conclusions reached by the American Bar Associa­

tion on this stibjJct, we concluded, Senators, that it would be highl)' 
desirable for the Co~gress to enact legislation with respect to thIS 
alternative method of amending the Constitution. I might add, paren­
thetica.lly, that in terms of our study, we took as a given article V. 
It was not part of our study to deal with the issue of whether or not 
there should be an alternative method of amending the Constitution. 
We took it as a given, and we tried to understand it and tried to cope 
with legal isstI~s that were put before us concerning this particular 
provision, and it was Qur conclusion that it would be highly desirable 
for the Congress to adopt legislation to regulate this particular proc­
ess, as Congress had done in a number of other areas, such as handling 
contested elections to the Congress, with respect to the treatment of 
the electoral ~ote returns from the States, and with respect to certain 
ministerial functions of the amending article in terms of the Office 
of General Services Administration. 

It is oui' view that it is better governmental technique, and more 
faithful to the integrity of the amending process, to avoid the type of 
crisis we could have in the absence Qfprocedures to deal with the 
issues of the alternative method of amending the Constitution. 

It was our view that if we don't have legislation, we could be faced 
with a very serious crisis where applications were put before the 
Congress on a particular issue and a debate ensued as to how those 
applications should be dealt with in terms of the obligations that this 
body has under article V of the Constitution. 

In addition to concluding that there should be legislation on the 
subject, we then approached one of the basicissues, and that is whether 
or not a convention called pursuant to article V, could be limited. 

It was the view of our committee that if,two-thirds of the States 
called fora National Constitutional Convention, limited to a particu­
lar subject matter, that that Constitutional Convention had to be 
called by the Congress and that Constitutional Convention had no 
more authority than to deal with the subject matter giving rise to the 
call for a convention. 

In other words, it was our conclusion that legislation could limit a 
Constitutional Convention to a particular subject matter. We felt that 
the State legislatures that have the power under article V to call for a 
Constitutional Convention, could exercise a limited amount of its au­
thority and call for a limited-purpose convention, and we felt that if 
two-thirds of the States concurred in a particular limited way, that 
Congress duty under article V was clear, and that was to call such a 
limited convention. 
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We felt that article V, when the conditions giving rise to such a 
call were present, imposed on the Congress a mandatory duty to call 
a convention, and we set forth in our report the evidence that we 
found to support that conclusion. 

We a.lso felt that if a limited purpose convention was called by the 
COl.lgress, Congress had the power to limit that convention to such 
a call, and we suggested in our report that if a convention exceeded 
the limitations placed on it, Congress had the power to refuse to sub­
mit that excess to the States for ratification as a proposed constitu­
tional amendment. 

We also dealt with a number of important subsidiar~ issues that we 
believe have to be confronted in the context of legislatIOn, such as the 
content of applications. 

We felt that under article V, Congress had the power not only to 
call a convention, but to make a judgment as to whether or not the 
conditions for such a call were present, and we felt that there was 
power in the Congress to make a judgment with reference to the 
validity of applicatIOns, at least initially. 

That is not to say-it is not our conclusion-that Congress could 
get involved in the substantive aspects of applications, but could make 
a judgment as to whether or not a proper application was present 
under article V. 

It seemed to us that an application which simply expressed the 
States' position on a given problem or requested Congress to 
propose an amendment would not be sufficient for purposes of article 
V, nor would, in our view,an application be proper if it called for 
a convention with no more authority than to vote a specific amend­
ment set forth therein up or down, since as we saw it, the convention 
under such circumstances would be effectively stripped of its delib­
erative function with respect to that particular subject. 

As we saw it, a convention should have latitude to amend, as the 
Congress does, by evaluating the problem, as Congress does. . 

Our committee felt that an application expressing the results sought 
by amendment should be proper. We also felt that another issue that 
should be confronted is the timeliness of an application. We have no 
view as to what time limit should be placed III such legislation con­
cerning the timeliness of an application, although our report reflects 
the view that if there was a rule of 4 or 7 years for States to file 
applications on a particular subject, that that time certainly would be 
consistent with our view of what is reasonable. 

We also felt that legislation should deal with the subject of whether 
or not a State can withdraw an application once submitted, and it was 
our conclusion that a State could withdraw an application that was 
submitted if it subsequently felt that for any reason it should not 
have been submitted. 

We also expressed the view that with reference to the delegates to 
a National Constitutional Convention, such delegates should be elected 
by the people rather than appointed. 

With reference to the subject of apportionment? with respect to 
delegates, it was our conclUSIOn that the ConstitutIOnal Convention 
would perform a governmental function, and that the one-person-one­
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vote standard would be ~pplicable to the selection of delegates to a 
Constitutional Convention. 

With respect to what vote would be required at a Constitutional 
Convention for purposes of proposing an amendment, we felt that 
that issue should be decided by the convention itself, because it would 
involve very much an essential deliberative type of aspect of the 
function of the convention. 

We have set forth in our report more detail as to our conclusions 
on that subject. With reference to the involvement of the President 
and the Governors in the process, we felt that under article V, the 
President and the State Governors did not have a constitutional 
role to play with respect to the substantive functioning of the amend­
ment process, and our report contains considerable detail on our con­
clusions on those subjects. 

Finally, and very importantly, we felt that if legislation were 
adopted, as we hope this Congress will adopt on this subject, that 
that legislation should provide for limited judicial review of deter­
minations made in the process. 

Finally, and reflectin~, Senator, the comments that you made 
earlier, we feel that if legislation is adopted, the legislation should 
strike a balance between not makintr it too easy to amend the Con­
stitution, but not making it impossible to amend the Constitution, if 
the States feel that they must resort to the alternative method on a 
paricular subject. ­

I would be v.ery happy to answer, perha~s in a little more detail, 
any of the subJects that I have commented on and any of the other 
subjects that our association has taken a position on. Thank you. 

Senator HATCH. We thank you for vour testimonv. I would like to 
congratulate you and your committee for the landmark work that you 
have done in this particular area. Although there are differences, as 
you know, between your committee's proposal and my own, I have to 
acknowledge that I am deeply indebted to your commIttee for many of 
the ideas that are in this bill. 

Mr. FEERICK. Thank you, Senator. 
Senator HATCH. Could you 'please comment upon the relationship 

between the alternative amendmg processes in the Constitution ¥ Is It 
your view that the provisions in article V were designed to be sym­
metrical in their application ~ 

Mr:· FEERICK. We pointed out that the framers intended that the 
. two methods be equal methods. How far you carry that equality, 
wJ:len< we get into the area of procedure, I think can be debated. I can 
see certain types of legislation, or obstacles, that would render the 
convention method unequal with respect to the congressional method, 
and would. seem to do violence to at least the spirit of what was in­
tended by the Constitution. 

What I am really saying is that we certainly had a view that thero 
was to be equality with respect to the methods, which is not to say 
that every aspect of the congressional method has to be mirrored in 
every aspect of how you deal with the alternative method. 

For example, the Constitution specifically provides for a two-thirds 
vote on a congressional proposal, and it has no provision as to what the 
vote should be at the Constitutional Convention in terms of proposing 
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.. an amendment. So we have internal evidence in the Constitution itself 
of inequality, so to speak. The Constitution doesn:t specify in that 
particular procedural, substantive area, the same vote It does specify 
with respect to the congressional method. 

So I would not want to leave the committee with ·our view as that 
whatever the rule is under the congressional method, that that should 
be the rule under the alternative method. 

Senator HATCH. You suggest that "consensus" is the critical con­
sideration in calling a convention, as it has traditionally been in 
ratifying congressionally proposed amendments. 

Would you say th~t Congress; in making its aggregation decisions, 
should, in effect, be asking itself, "Is this State application J>art of the 
same consensus that is bemg expressed in other State applIcations~" 

How do we translate this into statutory language @ How do we de­
velop criteria by which we can give meaning to all this W 

Mr. FEERICK. I think we are suggesting that Congress initially make 
a judgment whether or not the applications before it concur on a par­
~icula~ puryose. In terms o! t~e type of standard that should be placed 
m legISlatIOn, our report mdIcates that we gave a lot of thought to 
that and we felt that the standard of the same subject matter, was per­
haps as best as we could achieve in terms of language. We also felt 
thatl at least initially, qo~gress, ~der a s!,me-subject ty,pe of standard, 
wou d have the responsIbIlIty-as It does m many other area~tomake 
a judgment whether or not there is concurrence on a subject. Under our 
sug¥Elsted scheme for legislation, that particular ju~ent would be 
subJect to judicial review. We thought judicial reVIew in this par­
ticular area would be particularly appropriate because here we have 
State legislatures and Congress in a relationship with each other, 
State legislatures presumably seeking a convention to make some 
change maybe opposed by Congress, and that type of t><?tential con­
frontation can best, we think, be resolved by our judIciary. It can 
function in a very impartial, arbitrator type role with such questions. 

Senator HATCH. I believe that it is important we limit opportunities 
for potential congressional interference in the convention process 
based on nothing other than Congress' own policy preierehces. Would 
y~u agree that this is something that merits significant attention 9 
What suggestions would you have in this area as well ¥ 

Mr. FEERICK. We certainly expressed in our study the view that there 
are a number of areas where it would be inappro'priate for the COh­
gress to seek to dominate the States in the functIoning of article V. 
And we did express in our report the sense that this particular method 
of amending the Constitution was intended as an alternative to the 
congressional method, and that it was important in terms of legislation 
that our approach not be congressionally dominated, because that 
would seem .to us to run i!lconsistent with ~me of the thinking behind 
the alternatIve method WIth respect to havmg a means of dealing with 
abuse, perhaps, at the Federal level. . ' 

That is not to say that Congress doesn't have a very important role 
in the process. It certainly was our view that the Constitution ga'\Te 
Congress a very important managerial, supervisory role with respect 
to the inte~rity of the amendment process, and so under our approach, 
we would have a role for the Congress, an important role. 
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We wouldsug~est to the Congress that there_ are areas, such as the 
convention vote, for example, where the Congress should leave it to the 
convention to decide. There are areas, with respect to the matter of the 
content of applications, where we would suggest that the standard be 
such that even though Congress disagreed WIth the subject of what the 
State legislatures were seeking to have a convention on, that if the 
necessary concurrence were present, Congress should call such a con­
vention. The standard should be a tight standard with respect to the 
calling of the convention. 

So, under our approach, it would be a balance in terms of the roles. 
We have a role for the courts, a role for Congress, of course, an im­
portant role, and an important role for the State legislatures. 

Senator HATCH. Do I understand you to be saying in your statement, 
and also in the questioning, that--

Mr. FEERICK. I missed the thrust of your remarks. I couldn't hear 
you. 

Senator HATCH. -issues concerning the propriety of State applica­
tion and convention procedures are not really political questions 1 

Mr. FEERICK. The whole political question issue is one that our com­
mittee spent a good deal of time with, and it is certainly a troublesome 
issue, and we certainly felt that the role of the courts should be a limited 
role. 

On the other hand, we thought that there were areas where the courts 
did have a role, and properly should have a role, and I think the su~­
gestions we have advanced specifically in our report reflect a recognI­
tion of a primary role to be played by Congress and, in certain respects, 
by the State legIslatures, and, at the same time, a role for the courts. 

Senator HATCH. In the event this committee rejects the interpreta­
tion of those who believe in the concept of a limited convention, has the 
convention method of amendment become an effective dead letter in 
your opinion? 

Mr. FEERICK. A dead letter, the view being that it only sanctions 
general conventions? 

Senator HATCH. That is right. 
Mr. FEERICK. I don't think I could say a dead letter. There is al­

ways the pOSSIbility, I suppose, of the States calling for a general 
convention-how much you credit that possibility answers, in my view, 
how dead it would be. 

Senator HATCH. Senator Bayh? 
Senator BAYH· [presiding]. Thank you, Mr. Feerick. 
I enjoyed hearing your testimony, and I apologize for not being 

here at the outset. I was trying to find how efficiently the deregulated 
airline service is functioning. I was sort of a. captive of Eastern Air­
lines, so I apologize for not being here. 

I think the record should show, and I would like to ask unanimous 
consent, that my brief opening statement be submitted at the beginning 
of todays proceedings. 

Senator THURMOND. Mr. Chairman, I would ask unanimous consent 
that my opening statement follow yours. 

Senator BAYH. Fine. That is perfectly in order. 
I think the record should show that our witness, John Feerick, has 

been a long and faithful witness before the committee for perhaps 
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more years than either of us would like to remember. There have been 
a number of opportunities over a good number of years to bring his 
personal expertise, as well as collecting the expertise of the American 
Bar Association to bear on the decisions of this committee. 

Particularly, the country owes him a debt of gratitude. He was one 
who was very instrumental for therrocess by which the 25th amend­
ment was created. We. are gratefu for that effort, and I think the 
country was well served, and because of that work and the work by 
legislatures and others, we were prepared for the resignation of a 
President1 and we moved to the congressional selection process for the 
first time ill history. 

I wanted to thank you. 
Mr. FEERICK. I thank you for those remarks. I think the country 

has been extraordinarily well served by your.16 years as chairman of 
this sU'bcommittee. 

;Senator BAYH. You are very thou~htful. 
Let me ask, if I might, this questIon : You point out that within the 

Constitution itself there are specifically enunciated technicalities rela­
tive to the ways in which the two constitutional vehicles are to func­
tion, which shows they aren't placed on equal footing, at least as far 
as the words are concerned. 

You mentioned the two-thirds requirement in one instance and the 
omission of it in the other. I assume that is the bar's position-I 
haven't had a chance to read it fully, but I shall. 

Mr. FEERICK. It is a long one. 
Senator BAYH. Yes. I assume that the bar reached the conclusion 

that the seriousness of whatever issues might be addressed and pro­
posed, and perhaps culminated in amendment to the Constitution of 
the United States, would be of an equaHy serious nature whether the 
traditional route or the general or specific National Convention route 
would be followed. 

I am not talking about a second-rate constitutional amendment or a 
constitutional amendment of less importance being covered by the 
convention system, whereas the more significant and greater impact 
amendments would be covered by Congress and the State legislatures. 

Mr. FEERICK. We didn't express a view on that sU'bject, Senator. It 
was not part of our study, how we felt about the type of amendments 
or a particular amendment that should be subject to that process. In 
this area of equality, so to speak, we were just talking aioout the method 
and procedure. . 

We were not dealing with, in our own study, the area of whether 
or not a particular proposal should be a constitutional amendment. 

I must say we were fortunate at the time not to have what could 
have been a particular subiect before us, just like when we dealt with 
the 25th amendment area. When we started that effort, it was after the 
death of President Kennedy, and we just sort of spoke about the subject 
in terms of what was in the best interest of our country, without hav­
ing to get caught up in the politics. and the particular events. Our 
committee did not address that issue, Senator, and I am n()t able to 
say that members of the committee as a committee, and we as an asso­
ciation, have a view on a particular amendment or a particular sub­
ject that should be subject to the p~. 
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Senator BAYH. I did not in any way intend the question to suggest 
that you should have, or that you did, but you say the committee did 
not address itself to that question. As a learned member of the har 
and a constitutionrul scholar of some note, is It reasollaole to a~sume 
that amendments of equal seriousness could and would perhaps be 
addressed by both routes ~ 

Mr. FlmRICK. Don't know that I can answer that question. I cer­
tainly would not want to answer that question as a spokesman for 
the American Bar Association, because I don't think we addressed it. 
Answerin~ for myself, quite apart from the bar association, cer­

tainly my VIew is that amending the Constitution is a very serious 
business, and that we are talking about something of gr.eat permanency 
and a document of great delicacy, and I think the highest responsI­
bility needs to be paid to that document. 

I personally would not like to see the document as an unwieldy, 
lengthy document that deals with thousands of subjects in detail. My 
own personrul view is a very limited view with reference to amending 
the Constitution. I haven't studied the subject of the balanced budget 
amendment, and I can't address myself to that amendment, but I would 
say that I would hope we would only put an amendment in after we 
have seen a defect, and it is not something to.be done hastily, or out 
of particular emotion. It is a matter of great seriousness. 

So, I suppose, personally, I do reflect that view of the amending 
process, but I cannot really speak for the American Bar on that subject. 

Senator BAYH. It would have the same degree of permanence, would 
it not? 

Mr. FEERICK. The constitutional amendment ~ 
Senator BAYH. Yes. 
Mr. FEERICK. Yes, but I suppose that would be subject to how the 

people felt about a particular amendment. The 18th amendment didn't 
enjoy the permanence of most of our other amendments. 

Senator BAYH. What I am driving at is whether an amendment is 
passed by the Congress or a convention, it has the same permanence 
and the same legal requirement on our citizens, regardless of which 
vehicle is used. 

Mr. FEERICK. So long as any amendment that comes out of either 
process remains part of the Constitution, yes. 

Senator BAYH. Because of the impact of a constitutional amend­
ment, wouldn't it be fair to assume that the same need for a general, 
broad consensus of support for such an amendment should be present 
whether it was passed through the convention or through the Congress? 

Mr. FEERICK. I certainly would say so, and that view of a national 
consensus for a constitutional amendment is a view that is expressed 
throughout our report, and we think the amending article is asking 
for a national oonsensus 'before a Dl8Itter does become part of ,the Con­
stitution, yes. 

Sena,tor BAYH. I certainly salute you f~r that, and theoor. . 
I must confess that I am a little surprIsed at the bar's expressmg 

that we need a strong national consensus before we amend the Con­
stitution. The bar does not reoommend that the suhject amendment be 
adopted by a two-thirds vote, hut would require only a simple majority. 

Mr. FEERICK. No. We say that is a queStion for the convention to 
decide. 
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Senator BAYN. Why should that be a subject for the convention to 
decide? If we need a broad national consensus and the Congress is 
setting up guidelines, why should not the Congress require a broad 
consensus in support of an amendment ?Why should it not meet the 
same test as one that is adopted by the Congress itself? 

Mr. FEERICK. Well, it was our view that the subject of the vote re­
quirement could very well be tied into the deliberative area of a con­
vention, that it was something one might say was of a procedural 
nature, but a lot of our history, in terms of history, has 'been a history 
of procedure. We felt that it intruded into the deliberative nature of 
the convention and that the arguments, such as the arguments you 
have just eloquently put forth, should be arguments decided by the 
convention. . 

With reference to the consensus, the consensus is reflected in a num­
ber of ways, specifically, in the process. Two-thirds of the States must 
ask for a convention, as I have testified earlier, before Congress has, 
as we see it, a mandatory duty to call a convention. There has to be 
a concurrence of purpose on the subject of the convention, and the 
article then calls for ratification by three-fourths of the State legis­
latures or State ratifying conventions. 

So, we have specifically built into the Constitution a number of C011­

sensus requirements. We don't have any specificity in this area. We 
were concerned that the vote reguirement did perhaps get very close 
to the inner core of the conventIon, and in reaching our own oonclu­
sion that legislation should not deal with that subject, we were influ­
enced by the fact that many Constitutional Conventions, the Conven­
tion of 1787, many of the territorial conventions that have taken place 
under acts of Congress with reference to drafting of State constitu­
tions, decided for themselves what the vote should be. So that we felt 
that our recommendation of leaving th8Jt to the convention was con­
sistent with a very strong history of conventions deciding that type of 
issue for themselves. 

I don't know that a simple majority does violence to the consensus 
requirement against the backdrop of the type of concurrence you need 
before you get to the convention, or the type of approval you need 
after you leave the convention. 

Senator BAYH. I come down on the other side of that issue. 
Mr. FEERICK. We take no position on what the vote should be. 
Senator BAYH. Yes; but let me think out loud with you a bit, and 

I don't want to go into this at too great a length, but this was an issue 
that was debated on the floor of the Senate. Senator Ervin and I had 
a little disagreement about the plurality being required, and the Sen­
ate adopting a two-thirds requirement. Senator Ervin thought it 
should be a majority. 

So, in judging what standards should be applied, if there is prece­
dent we look to, it should be the precedent of the past experience with 
the U.S. Constitution, rather than other ratification and oonvention­
call processes. 

What concerns me here, Mr. Feerick, is that I have found, and 1 
don't say this critically, that it is a lot easier to find people to say 
they want something done than it is to get them to agree to specifics, 
and the specifics are the ones that have the cutting edge, affecting our 
lives, our country and perhaps the whole world. 
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So, to suggest that two-thirds of the States might feel we should 
have a 'balanced budget as being a sufficient consensus to support what­
ever that convention might decide upon, I really don't rest easily on 
that, because it is awfully difficult to conclude that any significant 
portion of that two-thirds really had in mind what ho~fully a con­
vention might come up with. 

I find thIS whole business of how you balance: the budget, and this 
is only one of many amendments, the most complicated kind of sub­
ject we have dealt with here. A lot of our good folks are very busy with 
their normal lives and understandably don't understand ,the nuances 
of the budget processes and the impact it would have on our lives. We 
have been trying to study that in some detail. 

The concern I have, goes to the idea which I find-and did find at 
the time Senator Ervin and I were supporting the Procedcres Act 
on the floor, and you mentioned the bar takes into consideration­
that it is better to consider something of this nature when the normal 
human tendency is to make a substantive judgment on the basis of 
whose ox is being gored-when that is not as prevalent as it would be 
with an amendment before the Congress or before a Constitutional 
Convention. 

So, I think deliberation is required. I can conceive of a Constitutional 
Convention being called and the proponent delegates of issue X, what­
ever it may be, getting together and counting noses, and if the majority 
of the delegates support issue X, but they don't have two-thirds, ~t is 
totally unreasonable to expect the convention to adopt a two-thIrds 
rule. That is why I feel that this is something that Congress should 
accept as its responsibility. 

But, I would like to get your judgment, not mine. 
Mr. FEERICK. Again, it is a balance. Maybe we struck the balance 

wrong on this issue. I don't know. But the committee did feel that this 
was not a matter that we felt we would recommend should be dealt 
with by the Congress. We had on the one side of the ledger the facts 
that I ~ave you about other precedents, even though they weren't 
article V precedents. . 

We did have the reason for the convention method, which was to 
deal with-perhaps in some situations-power abuse at the national 
level, and we felt that maybe this was an area that, philosophically, 
given the reason for the alternative method, Congress should exercise 
restraint over. . 

The arguments that you have expressed, as all your arguments are, 
are filled with merit. On the other hand, I appear here as a representa­
tive of our study group, and we did not come out the same way on the 
issue, and our report does set forth the detail. 

I just mi~ht mention another bit of history on that point. There was 
a point in the constitutional convention before the ratification provi­
sions were put in that the delegates were suggesting that the Constitu­
tion be amended through the convention route. I don't remember 
whether it was ,James Madison or some other delegate saying, "Gee, a 
ma;ority of the States will bind us to innovations that aren't desirable." 

In response to that, the framers came up with the ratification pro­
visions. There. at least, was some evidence that they recognized that 
perhaps a majority vote might take place at a convention, and they 
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intended the ratification mechanism to deal with maybe some of those 
concerns you have expressed. 

But once again, we struck the balance as I indicated. The arguments 
that you advance certainly are very merited, and we didn't perhaps 
have the benefit of those arguments with the same degree of insight 
and eloquence that you have just put them out with. 

Senator BAYH. This was completed in 1974. Is it possible to get an 
update of the thoughts of the committee ~ 

Mr. FEERIOK. Yes; I believe so, even though the committee doesn't 
any longer have any legal existence within the American Bar 
Association. . 

I think, as we have done in the past when a committee has completed 
its work on a subject, and a member of the committee has been desig­
nated to be a continuing representative of that work, it has been my 
practice to represent the members of the committee on any suggestion 
that we might be advancing on details. 

I can recall vividly on the subject of Electoral College reform 
that after taking a number of very detailed positions other issues 
developed, and we subsequently dealt with those issues on an informal 
basis by tapping back to the people who originally were involved. 

So our position is out there. I don't want to be presumptuous. I 
doubt that we are going to change our position on matters that are 
specifically contained in our report. 

We did not take a position on what the vote should beat the 
convention. All we took a position on was that the legislation should 
not specify that vote. 

So there is an open issue as to how the members of this committee, 
as a group of individuals, would feel about what the vote should be 
at the convention in terms of what the convention should do. I don't 
know if that is one that our committee would want to speak to, but I 
certainly will put the question to them. 

Senator BAYH. I am not suggesting that you deal with this concern 
just because I raised it, but if there are other things that you feel 
might be indicated, the committee would always be glad to have your 
judgment. Let me move to-­

Senator HATCH. Would the ,Senator yield just on that point for a 
second? 

You know, we elect Members of Congress by a simple majority 
vote and then they propose amendments by two-thirds votes. How 
does that differ from calling conventions by applications of two­
thirds of the States, and then proposing amendments at the conven­
tion by majority vote? Three-fourths of the States ratifying would 
still be necessary. 

As I noted in my opening remarks, I strongly believe that considera­
tion of this bill should be divorced from contemporary constitutional 
controversies. I am in complete agreement with Senator Bayh. 

Senator BAYH. I apprciate the comment of my friend from Utah, 
but we also elect city clerks by majority vote. We are not talking 
about a general election. Weare talking about amendment of the 
Constitution of the United States, and we have not amended once by 
a process of a vote other than two-thirds. 

We will work that out in the committee. 

59-609 0 - aD - 5 
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Mr. FEERICK. I will circulate the members of our old special com­
mittee, and if there are any additionltl comments in the light of that, 
I will convey them to you. 

Senator BAYH. You are a busy man. I don't want to ask you to do 
something that will take a lot of time and effort. 

Let me ask you: The three-judge panel as arbitrators, how do you 
recommend that they be appointed, and where do we find the authority 
for that kind of arbitration? 

Mr. FEERICK. Therel are statutory provisions on the three-judge 
courts. The Americf:l,n Bar has recommended that there be very limited 
use of three-judge courts in the past, quite apart from this particular 
study. 

We did not get into the type of issues you just mentioned about 
appointment of the members of the three-judge court, and frankly, 
I hadn't personally thought through that in that type of detail, and 
I would not feel that I would be able to speak with the confidence 
that this committee is entitled to without a little more thought on 
that. I would be happy, if I could, to respond to your questIOn in 
writing. 

Senator BAYH. Thank you. 
[The information subsequently submitted follows:] 

NEW YORK, N.Y., March 18, 1980. 
Hon. BIRCH BAYH, 
U.S. Senate, 
Washington, D.O. 

DEAR SENATOR BAYH : This is .in response to your inquiry when I testified if I 
could survey the members of the Association's Special Constitutional Convention 
Study Committee concerning the vote for proposal of a constitutional amend­
ment by a national constitutional convention. As you know, the Committee rec­
ommended that the required vote be left to the convention to decide. 

The Committee, as a functioning group within the Association, no longer is in 
existence. It ceased operating after it had completed its study in 1973 with the 
publication of its report, entitled "Amendment of the Constitution by the Conven­
tion Method Under Article V." However, as you requested, I wrote to the mem­
bers of the Special Committee subsequent to my testimony inviting them to 
express any additional views they might have on the question of the vote. No 
additional views were communicated to me. Since the 1973 recommendations of 
the Committee were approved by the Association's House of Delegaes, I believe 
a process of committee study followed by Association action would be required 
before any new positions could be taken, if such were to be the case. 

Although I am not in a position to communicate any additional views of the 
Association other than those contained in the above-mentioned report, I am, of 
course, available to assist the Committee on an individual basis with its study of 
the subject of constitutional convention procedures legislation. 

Once again, I would like to thank you and the Committee for affording us the 
opportunity to testify on this subject. 

Sincerely, 
JOHN D. FEEBICK. 

Senator BAYH. One last question. 
One of the real issues concerning us, of course, is the question of 

the ability to limit the jurisdiction. Your committee concludes that 
this can be done. 

Mr. FEERICK. Yes. 
Senator BAYH. Do you have any doubts at all that this might be 

something that could be challenged by a sitting convention, by the 
first convention called to revise the articles? They might say that the 



61 


paraphernalia that the Congress has provided is not listed in the 
Constitution, and that that body is free and independent to do what 
it.likes. Do you have any doubt in your mind? 

Mr. FEERICK. 8peakmg as a spokesman for our study committee, I 
do not think there is any type of a committee view on it. 

SenatorBAYR. Excuse me. The reason I asked that is, and I think 
we can get almost 100 percent approval, this is what it ou~ht to be, 
but whether it can be based upon the mandate of authonty is the 
question I raise. 

Mr. FEERICK. I guess the way I would answer it for myself in terms 
of doubt is to say that it is a possibility-maybe more than a possi­
bility under certain circumstances where there is strong emotion about 
a particular subject. . 

Rut if that possibility were to occur, we think there are controls for 
dealing with it. 

On the other hand, I personally do reflect a view that when we are 
talking about matters of serious business such as amending the Con­
stitution of the United States, my experience as a practicing lawyer 
and working with this committee and the Congress is that people exer­
cise those responsibilities mindful of the importance of the subject of 
amending the Constitution. This is similar to so many issues we grap­
pled with in the 25th amendment. In that area, as you recall, we were 
concerned about what would happen if the President became insane 
and how the Members of Congress would handle their responsibility. 
I remember Herbert Brownell saying, "Well, there are those areas 
where you have to trust to the good faith of the people you put in 
office," whether it be Members of this body or a Constitutional Conven­
tion. Up to now that faith has been honored by the responsibility of 
people in moments of seriousness and crisis. 

Senator BAYR. You know, I think that is something that is true, 
that we just trust that the Good Lord is watching over us. 

I don't for a moment doubt the motivation of delegates, that they 
would do what they thought was in the best interests of the country, 
but it is a matter, I think, of general recognition that some of these 
constitutional amendment issues are very emotional, very deeply felt, 
and I do not believe it is beyond the realm of reason to suggest that a 
Constitutional Convention called for balancing the budget would find 
the very well-organized right to life opponents utilizin~ this. 

They are well-motivated, but they could see that a maJority of dele­
gates elected in the States, in addition to wanting to balance the 
budget just coincidentally want to have a constitutional amendment on 
the question of abortion. Then when the question of ignoring the 
specificity is drawn to the convention, say, "We will bring in some­
thing else," particularly when you talk about emotional issues. 

Mr. FEERICK. I hope I haven't left you with the impression that 
either I or the American Bar are advocates of a National Const.itu­
tional Convention. That is not an issue we addressed. 

Senator BAYR. I understand. 
Mr. FEERICK. People of experience and the exercise of restraint and 

reluctance, I think, needs to be part of amending the Constitution. 
But as I said before, we took article V as given, we put aside what 
personal views we had about how the Constitution should be amended. 
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Members of the committee certainly weren't polled as to whether 
they would prefer the congressional method, but frankly, based. on 
my discussions with them, 1 doubt that anybody would say anythmg 
other than what I said about one's personal :{lreference. But we put 
aside all that, and groped with these issues, mmdful of the trust that 
the American Bar Association placed in us, and mindful of the fact 
that we are dealing with the United States Constitution. We went 
about it as thoroughly and objectively, with the limitations we had 
as a group, as possible. 

Senator BAYH. I would add another adjective-as democratically 
as the bar association usually proceeds in these matters. There is no 
question about that at all. 

Look, if I might ask your permission to submit some questions to 
you in writing, because there are some others with respect to congres­
sional delegates to conventions, delegates to the conventions, where a 
State legislator gets elected to the convention and then goes back and 
ratifies. 

Questions like that may seem extreme, but it seems to me those 
problems are best anticipated in advance rather than to wait and 
suffer the consequences. 

I apologize for talking so long. I yield to my friend from Utah. 
Senator HATCH. I yield to the Senator from South Carolina. 
Senator THURMOND. Mr. Chairman, I wonder if we could have 10 

minutes each after this round, like they do in the Judiciary Commit­
tee. W ouId that be reasonable, instead of one member taking 30 
minutes or 40 minutes~ We could each be alloted 10 minutes. 

Senator BATH. That is fine. 
Senator THURMOND. That is a rule that has worked pretty well. 
Senator BAYH. If I had known the Senator had time constraints, I 

would have yielded to him all my time at the beginning. He may have 
that next time. 

Senator THURMOND. Mr. Feerick, we are glad to have you here. 
Mr. FEERICK. Thank you, Senator. 
Senator THURMOND. We appreciate your statement, and as I under­

stand, you have come down on the SIde of a limited convention; is 
that correct ~ 

Mr. FEERICK. We have come down with the conclusion that if the 
States, the State legislatures, asked for a limited convention, that 
such a convention can be convened under article V, yes. 

Senator THURMOND. Article V, as I just read the pertinent portion 
he!"e, and I would like for it to be in the record at this point, reads 
thIS way: 

The Congress, whenever two-thirds of both Houses shall deem it necessary, 
shall propose amendments to this Constitution all on the application of the 
legislatures of two-thirds of the several states, shall call a convention for pro­
posing amendments which in either case shall be valid to all intents and purposes 
as part of this Constitution when ratified by the legislatures of three-fourths of 
the several states, all by conventions in three-fourths thereof as one or the other 
mode of ratification may be proposed by the Congress.· , 

Now, I c!1n see that a construction might be put on that section to 
mean that If we were to call a convention,. it would have to be open, 
or I can see where, If you called a convention, that it would llot have 
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to be open. However, it seems to me that if the legislatures of two­
thirds of theStates so word their petitions that a convention be called 
and those petitions limit the scope of the convention to one or two 
items, or whatever it is, then the convention could legally and constitu­
tionally be called in that manner. 

I see nothing here in the Constitution, especially in this pertinent 
portion I just read, that would prohibit it. 

Do you know of anything in the Constitution that would prohibit 
the States from submitting petitions along the line I have indicated 
so that a convention would be limited? 

Mr. FEERICK. No. Assuming in your question that two-thirds of 
the States concur on a particular item or items so that there is a 
concul"rence.of the necessary two-thirds of the States. 

Senator THURMOND. Two-thirds of the States? 
Mr. FEERICK. Concur on a particular item. 
Senator THURMOND. Concur and agree that they want a conven­

tion 00 be limited to one item, say, a balanced budget, for instance, or 
abortion, or any other subject. 

Then, is there any reason why their wishes as expressed in their 
petitions could not be conveyed to the Congress, and IS there any rea­
son why the Con~ess should not abide by their wishes? I see nothing 
in the ConstitutIOn that would demand that a convention be open 
to any and all subjects. 

Mr. FEERICK. There is no disagreement between us, Senator. I agree 
with you. 

Senator THURMOND. You agree with the same proposition, in other 
words. 

I am of the opinion that there is no logical reason to construe the 
Constitution otherwise and say that although the legislatures of two­
thirds of the States. submitted petitions wra limited convention, we 
are forced to have an open convention. 

If the States wanted an open convention, the petitions would 
have just signified to that effect, or if they wanted to consider two 
subjects at the convention, the Btates would so signify. That, to me, 
makes good sense. 

If you didn't follow that construction, then would not the States 
be -discouraged from calling for a convention, for fear that if you 
do have one, then it could upset the entire system of government and 
change the entire form of government? 

Mr. FEERICK. Our committee expressed similar views in our report, 
Senator. 

Senator THURMOND. lam strongly of the opinion that this com­
. mittee should take the position that whatever is contained in the 
petitions, then Congress would be bound by that request, to take up 
one subject, or two subjects,or have an open. convention, or what­
ever, that the States ask and request, and that we should 'be limited 
to that. 

If we don't do that, and make any other construction, then we 
might as well write off this provision of the Constitution of the States 
calling conventions unless the States wish to take the risk of chang­
ingthe entire ,-form of government. 

Do you agree with that? 

http:concul"rence.of
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Mr. FEERICK. There was a lot in what you said. I think the thrust 
of what you said is certainly consistent with the views- of our asso­
ciation and the committee as expressed in our report. 

Senator THURMOND. 'What I have expressed here is in accordance 
with the views of y01,lr committ~ of the American Bar Association ~ 

Mr. FEERICK. Essentially, yes. 
Senator THURMOND. That is all, Mr. Chairman. 
Thank you. 
Senator BArn. Thank you very much. 
Mr. FEERICK. Thank you very much. . 
Senator BAYH. It is a pleasure to have you again before us, and I 

wish you would pass our compliments on to your colleagues. 
Mr. FEERICK. Thank you very much. 
[Mr. Feerick's prepared statement, the study submitted by the 

American Bar Association, and additional material follow:] 

PREPARED STATEMENT OF 	JOHN D. FEERICK ON. BEHALF OF THE AMERICAN BAR 
. ASSOCIATION 

Mr. Chairman and Members of the Subcommittee, I am John D. Feerick, a 
practicing attorney from New York City. I appear before you today at the 
request of Leonard S. Janofsky, President of the American Bar ASSOCiation, 
to share with you our views on the issue of legislation to establish procedures 
for amending the Constitution by means of a national constitutional convention. 

I commend the Subcommittee for undertaking these hearings. What once 
may have seemed an issue of 'academic interest only has become a matter deserv­
ing serious national attention. The recent calls for a constitutional convention 
on a balanced budget and related issues are but the .latest manifestation of a 
growing trend. While 'It national constitutional convention has never been held, 
every state has submitted at least one application for a convention, and there 
have been several hundred applications submitted in toto. From 1940 to 1942, 
more than thirty states petitioned for a convention to deal with the federal 
taxing power, and between 1963 and 1969 thirty-three states submitted petitions 
on the issue of legislative reapportionment. 

The reapportionment petitions in particular brought into sharp focus un­
settled questions concerning the convention method or initiating amendments. 
Does Article V leave it to the discretion of Congress to call a convention? Can 
a convention be limited to a particular subject or would it be free to roam 
over the entire Constitution 'and propose an entirely new document? Do the 
executive and judiciary have, or should they have, a role in the process? What 
is a valid application? How long does it remain valid? Can it be withdrawn 
once it has been sUlbmitted? 

Prompted by the controversy over the convention method generated by the 
reapportionment applications, the American Bar Association in 1971 established 
a special committee to look into the questions of law entailed in the calling of a 
national constitutional convention. The chairman of the committee was C. Clyde 
Atkins, a federal district judge, and the committee included two other judges, 
Sarah T. Hughes and William S. Thompson; a former deputy attorney general of 
the United States, Warren Christopher, who, of course, is now the Deputy 
Secretary of State; two law school professors, David Dow of the University of 
Nebraska Law School and Dean Albert M. Sachs of Harvard Law School; 
two former presidents of state constitutional conventions, Adrian M. Foley, Jr., 
of New Jersey, and Samuel W. Witwer of Illinois; and me. 

The committee conducted a two-year study on the subject and rendered a 
series of recommedations. that were adopted by the Association at its August, 
1973, meeting. Eefore addressing many of the specific recommendations, I would 
like to read a passage from the committee's report which I think well summarizes 
the underlying view of the Association on this issue: 

"If we fail to deal now with the uncertainties of the convention method, we 
could be courting a constitutional crisis of grave proportions. We would be 
running the enormous risk that procedures for a national constitutional conven­
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tion would have to be forged in time of divisive controversy and confusion when 
there would be a high premium on obstructive and result-oriented tactics. 

"It is far more prudent, we believe, to confront the problem openly and to sup­
ply safeguards and generlrl rules in advance. In addition to being better govern­
mental technique, a forthright approach to the dangers of the convention method 
seems far more likely to yield beneficial results than would burying our heads in 
the sands of uncertainty. Essentially, the reasons are the same ones which 
caused the American Bar Association to urge, and our nation ultimately to 
adopt, the rules for dealing with the problems of presidential disabiUty and a 
vice-presidential vacancy which are contained in the Twenty-Fifth Amendment. 
So long as the Constitution ellvisionsthe .convention method, we think the pro­
cedures should be ready if there is a contemporaneously felt need by the re­
quired two-thirds of the state legislatures.' Fidelity to democratic principles 
requires no less." . 

Having concluded that legislation governing the convention method is highly 
desirable, the Association next addressed the issue of whether an Article V 
convention can be limited toa specific subject. We concluded in the affirmative. 

Article V authorizes the state legislatures to initiate the convention process 
and imposes no express conditions on the scope of the convention which the 
states may seek. It was the view of our committee, however, that the state legis­
latures could exercise only a portion of their authority by calling for a conven­
tion limited to a specific subject. In this regard, the committee noted that at the 
state level, at which there have been more than 200 constitutional conventions, it 
seemed settled that the electorate may choose to delegate only a portion of its 
authority to a state convention and so limit it substantively. 

With respect to the view that Article V sanctions only general conventions, 
the committee stated: "Such an interpretation would relegate the alternative 
method to an 'unequal' method of initiating amendments. Even if the state legis­
latures overwhelmingly felt that there was a necessity for limited change in the 
Constitution, they would be discouraged from calling for a convention if that 
convention would automatically have the power to propose a complete revision 
of the Constitution." 

The committee found support in both the text and history of Article V for its 
conclusion that a convention could be limited. The text of Article V evidences an 
intent that there be .a national consensus in order to amend the Constitution. A 
two-thirds vote is necessary in each house of Congress to propose an amendment; 
there must be applications from two-thirds of the states to clrll a convention; 
ratification by three-forths of the states is necessary to ratify an amendment pro­
posed under either method of initiation. This suggested to us that there must be a 
consensus of purpose among the states to hold a convention. When the states are 
at odds on the purpose of a convention, it seems wholly inconsistent with Article 
V to call one. Conversely when two-thirds of the states are in agreement on a 
particular, limited purpose, the conclusion is strong that a convention should be 
called, limited to that purpose. 

A'S for the history of Article V, the amendment articles of a number of state 
constitutions adopted before the U.S. Constitution also suggested to the com­
mittee that a constitutional convention can be limited substantially. The lan­
guage of the earliest draft of Article V submitted to the Constitutional Conven­
tion by the committee on detail indicates that a convention limited substantively 
was within its contemplation. That provision read: "On the application of the 
Legislatures of two-thirds of the States in the Union, for an amendment of the 
Constitution, the Legislature of the United States shall call a convention tor 
that purpose" (emphasis supplied). 

Sometimes the Constitutional Convention of 1787 itself is cited for the propo­
sition that an Article V convention may not be limited, but that premise seems 
wholly inapposite. As the ABA report noted: "While the Constitutional Conven­
tion of 1787 may have exceeded the purpose of its caR in framing the Constitu­
tion, it does not follow that a convention convened under Article V and subject 
to the Constitution can lawfully assume such authority." 

The 1787 convention took place before the adoption of the Constitution when 
the states were independent and there was no effective national government. In 
addition, its work was submitted to the Continental Congress, consented to by 
that congress, and transmitted by it to the states for ratification. Moreover, as 
Thomas Cooley has observed, the 1787 convention was "a r.,;volutionary pro­
ceeding, and could be justified only by the circumstances which had brought the 
Union to the brink of dissolution." 
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As for whether Congress is obliged to call a convention when the requisite 
number of applications have been submitted, the committee had little doubt. 
The language of Article V is mandatory, and the intent of the framers was made 
clear in the debate at the (onstitutional Convention. Before the convention was 
a proposed Article V which provided in relevant part: 

"The Legislature of the U.S. whenever two-thirds of both Houses shall deem 
necessary, or on the application of two-thirds of the Legislatures of the several 
States, shall propose amendments to this COnstitution * * *." 

George Mason objected to the proposal, stating that both methods depended on 
Congress so that "no amendments of the proper kind would ever be obtained by 
the people, if the Government should become oppressive * * *." His notes on 
the draft article read: . 

"By this article Congress only have the power of proposing amendments at any 
future time to this constitution and should it prove ever so oppressive, the 
whole people of America can't make, or even propose alterations to it; a doc­
trine utterly subversive to the fundamental principles of the rights and liberties 
of the people."

Gouverneur Morris and Elbridge Gerry then proposed the convention language 
and it was adopted. Alexander Hamilton, in Federalist paper 85, referred to 
Article V as contemplating "a single proposition." Congress would be obliged to 
call a convention, he stated, whenever two-thirds of the states concurred. He 
added: "The words of this article are peremptory. The Congress 'shall call a 
convention,' Nothing in this particular is left to the discretion of that body." 

In the first Congress, surrounding receipt of the first ;ltate application, Mr. 
Madison stated that when two-thirds of the states had concurred in an appli­
cation, it would be "out of the power of Congress to decline complying, the 
words of the Constitution being express and positive relative to the agency 
Congress may have in case of applications of this nature." 

Once a convention is called for a particular purpose, the committee concluded 
that the convention would have no authority to act with respect to other sub­
jects. Were it to deviate from the subject that brought it iuto being and propose 
amendments on other subjects, the committee suggested that Congress could 
deal with the deviation by exercising its power over ,~hoosing the method of 
ratification and refusing to submit the amendments to the states. We also felt 
that judicial relief might be appropriate under such circumstances. 

These issues are basic to the legislation you are considering today. But a 
variety of other issues are raised as one attempts to draft appropriate language. 

1. CONTENT OF APPLICATION 

Article V explicitly gives Congress the power to call a convention upon re­
ceiptof applications from two-thirds of the state legislatures. As a necessary 
incident of the power to call, the committee reasoned, Congress has the power 
to determine initially whether the conditions requiring a call have been satisfied. 
Not every state application, of course, is necessarily valid. 

As the committee stated: "A reading of Article V makes clear that an appli­
cation should contain a request to Congress to call a nationnl convention that 
would have the authority to propose an amendment to the Constitution. An 
application which simply expressed a state's opinion on a given problem or 
requested Congress itself to propose an amendment would not be sufficient for 
purposes of Article V. Nor would an application seem proper if it called for a 
convention with no more authority than to vote a specific ~mendment set forth. 
therein up or down, since the convention would be effectively stripped of its 
deliberative function. A convention should have latitude to amend, as Congress 
does, by evaluating and dealing with n problem." 

The committee added that an application which expressed the result sought 
by an amendment (I.e., direct popular election of the President) should be 
proper since the convention would have the freedom to decide on the terms of 
the sp£'cific amendment. The committee also felt that it I:Ibould not be necessary 
that each application be identical or propose similar chnnges in the same sub­
ject matter. 

2. TIMELINESS 

In Dillon v. Gloss,' the Supreme Court stated that "the fair inference or 
implication from Article V is that the ratification must be within some reason­

'21:16 U.S. 368 (1921). 
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able time after proposal, which Congress is free to fix." It stated that "all 
ratification is but the expression of the approbation of the people and is to be 
effective when had in three-fourths of the States, there is a fair implication 
tnat it must ue sufficiently contemporaneous in that number of States to rellect 
the will of the people n iall sections at relatively the same period, which of 
course ratification scattered through a long series of years would not do." 

'rhe committee expressed its view that this reasoning also was applicable 
to state applications for a constitutional convention. As the committee observed, 
the convening of a convention to deal with a certain matter eertainly should 
rellect the "will of the people in all sections at relativelY the same period * * *." 

In the absence of a uniform rule, the timeliness or untimeliness of state appli­
cations would vary, it seemed to the committee, from case to case. It would 
involve, as the Supreme Court suggested with respect to the ratification area 
in Goleman v. Miller,' a consideration of "political, social and economic condi­
tions which have prevailed during the period since the submission of the 
[applications]." 

3. WITHDRAWAL 

Although there is uncertainty over whether a state may withdraw an appli­
cation, the committee reasoned that there should be a rule allowing withdrawal. 
"In view of the importance and comparatively permanent nature of an amend­
ment, it seems desirable that state legislatures be able to set aside applications 
that may have been hastily submitted or that no longer rellect the social, eco­
nomic and political factors in effect when the applications were originally 
adopted. We believe Congress has the power to so provide." 

4. ELECTION OF DELEGATES 

}'rom its study of Article V and conventions generally, the committee was 
led to the conclusion that in order for a convention to be representative of the 
people, its delegates should be elected by the people. It felt this was especiallY
appropriate .for the extraordinary happening of a national constitutional con­
vention since the method was. intended to supply the "people" with an alterna­
tive way of obtaining amendments "if the Government should become oppres­
sive • • .," to quote George Mason's remark at the Com'ention of 1787. 

5. APPORTIONMENT OF DELEGATES 

On the question of the apportionment of delegates to an Article V convention, 
the ABA was of the view that in light of the governmental function to be per­
formed, the one-person, one-vote standards should govern. The committee stated 
its view that an apportionment scheme based on representation in the House 
of Representatives also would be acceptable compliance, since it would respect 
existing state and district boundaries and assure each state at least one delegate. 
It doubted that a formula which afforded each state a number of delegates 
equal to its total representation in Congress would be held constitutional, since 
under that formula 1ltteen states would be over-represented at a convention by 
50 percent or more. 

6. CONVENTION VOTE 

As for the necessary vote at a convention, the committee felt it was unwise 
and of questionable validity for Congress to prescribe a minimum vote by which 
the convention might propose an amendment, since such action would intrude 
into an area touching on the essential characteristic of a convention as a delib­
erative body and would be inconsistent with the farmers' design that the con­
ventioIi. process be as free as possible from congressional control. It is note­
worthy that the territorial conventions held under acts of Congress, most state 
constitutional conventions and the Convention of 1787 have determined their 
own vote. 

7. PRESIDENTIAL INVOLVEMENT 

On the question of whether a convention call is required to be presented to 
the President, the committee concluded that it was not. It believed that the 
submission of that question to the President would be inconsistent with the 
mandatory nature of Congress' duty to call a convention when proper applica­

• 307 U.S. 433 (1939). 
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tions had been submitted from the requisite number of states. As the President 
historically has not had a rO.e in the process by which Congress proposes amend­
ments, it also would alter the parallelism and intended equality between the two 
methods of initiating amendments. Also supporting the conclusion is the Su­
preme Court"s decision in HoUingsworth v. Virginia,' which held that Article 
I, Section 7 (the veto provision), applies to "ordinary cases of :egislation" and 
"has nothing to do with the proposition or adoption of amendments to the Con­
stitution." The Court ruled the 11th Amendment to be valid although it had not 
been presented to the President. 

8. GUBERNATORIAL INVOLVEMENT 

For somewhat similar reasons as above, the committee concluded that the 
state governor is not assigned a role in the process by which a state legislature 
applies for a convention or ratifies a proposed amendment. It believed this 
followed from the Supreme Court's decisions in Hawke v. Smith,' and LeBer v. 
Garnett." 

In Hawke the Court held that it was improper for a state to subjec~ the rati­
fication of a proposed amendment to a popular referendum, declaring that rati­
fication was not ordinary ~egislation but rather an expression of assent in 
which "no legislative action is authorized or required.'~ The Court emphasized 
that the agency for ratification was the "state legislature," that is, the repre­
sentative lawmaking body of the state. The lawmaking procedures of the state, 
the Court held, were not applicable to the act of ratification. If the act of rati­
fication does not invoke these proc-mures, which customarily include the gov­
ernor's veto, it is hard to see why the application, a task specifically assigned 
to the legislatures by the Constitution, wou:d do so. 

9. JUDICIAL INVOLVEMENT 

The committee, in its report, stated that it was desirable and feasible to have 
in any implementing legislation a limited judicial review of congressional de­
terminations made in the convention process. It was influenced in this regard 
by the view that the convention process likely would be used to effect a constitu­
tional change opposed by vested interests and against the backdrop of some con­
gressional inaction. Under these circumstances, the committee believed, it was 
desirable to have our independent judiciary serve as the arbiter and thereby 
assure the legitimacy of the process. 

The committee questioned both the wisdom and validity ·of legislation exclud­
ing the courts from any involvement, stating: "It is questionable whether the 
power [of Congress to withdraw matters from the jurisdiction of the federal 
courts] reaches so far as to permit Congress to change results required by other 
provisions of the Constitution or to deny a remedy to enforce constitutional 
rights. Moreover, we are unaware of any authority upholding this power in cases 
of original jurisdiction." 

The committee suggested limits on judicial review in any legislation adopted 
on the subject. First, it suggested that a congressional determination should be 
overturned only if "clearly erroneous," which would acknowledge Congress' po­
litical role and at the same time guard against arbitrary action. Second, it recom­
mended that judicial remedies be limited to declaratory relief so as to diminish 
actual conflict between the branches of government. Finally, it stated that ju­
dicial review should not be allowed to delay the amending process unduly; ac­
cordingly, it recommended a short limitation period combined with expedited 
judicial procedures. 

In our view, the confusion about the convention method strongly argues, as 
long as the convention method remains part of the Constitution, for the estab­
lishment of procedures governing the process-procedures which neither facili­
tate the adoption of any particular constitutional change nor make practically 
impossible any resort to the convention method. As our committee noted: "The 
integrity of our system requires that when the convention method is properly 
resorted to, it be allowed to function as intended." 

• 3 u.S. (3 DalL) 318 (1798).
'253 U.S. 221 (1920). 
• 285 U.S. 3CSl) (1932). 
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Resolutions 

The following 
resolutions were 
approved by the 
American Bar 
Association 
House of Dele­
gates in August, 
1973, upon the 
recommendation 
of the ABA Con­
stitutional Con­
vention Study 
Committee. 

WH E R EAS, the House of Delegates, at its July 
1971 meeting, created the Constitutional Conven­
tion Study Committee "to analyze and study all 
questions of law concerned with the calling of a 
national Constitutional Convention, including, but 
not limited to, the question of whether such a 
Convention's jurisdiction can be limited to the 
subject matter giving rise to its call, or whether the 
convening of such a Convention, as a matter of 
constitutional law, opens such a Cor.vention to 
multiple amendments and the consideration of a 
new Constitution"; and 

WHEREAS, the Constitutional Convention Study 
Committee so created has intensively and exhaus­
tively analyzed and studied the principal questions 
of law concerned with the calling of a national 
constitutional convention and has delineated its 
conclusions with respect to these questions of law 
in its Report attached hereto, 

NOW, THEREFORE, BE IT RESOLVED, THAT, 
with respect to the provision of Article V of the 
United States Constitution providing that "Con­
gress ... on the Application of the Legislatures of 
two-thirds of the several States, shall call a Con­
vention for proposing Amendments" to the Con­
stitution, 

1. It is desirable for Congress to establish proce­
dures for amending the Constitution by 
means of a national constitutional conven­
tion. 

2. Congress has the power to establish procedures 
Iimiting a convention to the subject matter 
which is stated in the applications received 
from the state legislatures. 

3. Any Congressional legislation dealing with 

vii 
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such a process for amending the Constitution 
should provide for limited judicial review of 
Congressional determinations concerning a 
constitutional convention. 

4. Delegates to a convention should be elected 
and representation at the convention should 
be in conformity with the principles of repre· 
sentative democracy as enunciated by the 
"one person, one vote" decisions of the 
Supreme Court. 

BE IT FURTHER RESOLVED, THAT, the 
House of Delegates authorizes the distribution of 
the Report of the Constitutional Convention Study 
Committee for the careful consideration of Federal 
and state legislators and others concerned with 
constitutional law and commends the Report to 
them; and 

BE IT FURTHER RESOLVED, THAT, representa· 
tives of the American Bar Association designated 
by the President be authorized to present testi· 
mony on behalf of the Association before the 
appropriate committees of the Congress consistent 
with this resolution. 

viii 
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Foreword 

Our Committee originated from a suggestion by 
the Council of the Section of Individual Rights and 
Responsibilities that a special committee represent­
ing the entire Association be created to evaluate 
the ramifications of the constitutional convention 
method of initiating amendments to the United 
States Constitution.· The suggestion was adopted 
by the Board of Governors at its meeting in 
Williamsburg, Virginia, on April 29,1971, and was 
accepted by the House of Delegates at its meeting 
in July 1971. 

In forming the Committee, the Association autho­
rized it to analyze and study all questions of law 
concerned with the calling of a national constitu­
tional convention, including, but not limited to, 
the question of whether a convention's jurisdiction 
can be limited to the subject matter giving rise to 
its call, or whether the convening of a convention, 
as a matter of constitutional law, opens a conven­
tion to multiple amendments and the consideration 
of a new constitution. 

The Committee thus constituted consists of two 
United States District Judges, a Judge of the 
Superior Court of the District of Columbia, a 
present and a former law school dean, two former 
presidents of state constitutional conventions, a 
former Deputy Attorney General of the United 
States, and a private practitioner with substantial 
experience in the amending process. 

Comprising the Committee are: Warren 
Christopher, a Californ ia attorney, former Deputy 
Attorney General of the United States, and Vice 
President of the Los Angeles County Bar Associa­
tion; David Dow, former Dean and currently 
Professor of Law, Nebraska College of Law, a 

ix 
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member of Nebraska's Constitutional Revision 
Commission, and a former member of the Board of 
Directors of the American Judicature Society; 
John D. Feerick, a New York attorney who served 
as advisor to the Association's Commission on 
Electoral College Reform and a member of the 
Association's Conference on Presidential Inability 
and Succession; Adrian M. Foley, Jr., a New Jersey 
attorney, a member of the House of Delegates, and 
President of the Fourth New Jersey Constitutional 
Convention (1966); Sarah T. Hughes, United States 
District Judge for the Northern District of Texas; 
Albert M. Sacks, Dean, The Harvard Law School, 
and former chairman of the Massachusetts Attor· 
ney General's Advisory Committee on Civil Rights 
and Civil Liberties; William ~, Thompson, Judge 
of the Superior Court of the District of Columbia, 
chairman of the Association's Committee on World 
Order Under Law, and a member of the Associa­
tion's Committee on Federal Legislation; and 
Samuel W. Witwer, an Illinois attorney, a member 
of the Board of Directors of the American Judica­
ture Society, and President of the $ixth III inois 
Constitutional Convention (1969-1970). Robert D. 
Evans, assistant director of the Association's Public 
Service Activities Division, has served ably as our 
liaison. 

Throughout our two-year study the members of 
the Committee have been ever mindful of the 
nature and importance of the task entrusted to 
them and they have endeavored to uncover and 
understand every fact and point of view regarding 
the amending article. Beginning with our organiza­
tional meeting in Chicago on November 20, 1971, 
the Committee has met frequently and has spent 
an enormous amount of time studying, discussing 
and analyzing the questions concerned with the 
calling of a national constitutional convention. We 
all have been guided by the hope of rendering to 
the Association a thorough, objective and realis· 
tically constructive final report on a fundamental 
article of the United States Constitution, as other 
special committees have done in such fields as 
presidential succession and electoral college re­
form. 
In August 1972 we filed with the House of 
Delegates a detailed interim report setting forth 
certain tentative conclusions reached as a result of 

59-609 0 - 80 - 6 
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our research and deliberations since our organiza­
tional meeting. Since that report, we have re-ex­
ami ned all of the matters commented upon in it 
and have studied other questions concerning the 
amending article which were not specifically dis­
cussed in our earlier report. 

In our work the Committee has been the benefi­
ciary of substantial quantities of valuable research 
and background material provided by twelve law 
students, to whom we express our deep gratitude. 
These students are: Richard Altabef, Edward 
Miller, Mark Wattenberg, and Richard Weisberg of 
Columbia Law School; Joan Madden and Barbara 
Manners of Fordham Law School; Shelley Z. 
Green and Henry D. Levine of Harvard Law 
School; Andrew N. Karlen and Barbara Prager of 
New York Law School; Michael Harris of St. 
John's Law School; and Marjorie Elkin of Yale 
Law School. The memoranda and papers prepared 
by these students have been filed at the Cromwell 
Library in the American Bar Center in Chicago. 

I take pride in the fact that the conclusions and 
recommendations set forth in this report are 
unanimous (in every instance but one*). 

C. Clyde Atkins,+ 
Chairman 

'That single instance appears at page 10. infra. 
+The Committee's Chairman is a United States District Judge for 

the Southern District of Florida, a former member of the House of 
Delegates (1960-66). and a past president of the Florida Bar 
(1960:61). 
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REPORT OF THE ABA SPECIAL CONSTITUTIONAL 
CONVENTION STUDY COMMITTEE 

Introduction 

There are few articles of the Constitution as 
important to the continued viability of our govern­
ment and nation as Article V. As Justice Joseph 
Story wrote: "A government which ... provides 
no means of change ... will either degenerate into 
a despotism or, by the pressure of its inequities, 
bring on a revolution.'" James Madison gave these 
reasons for Article V: 

"That useful alterations [in the Constitution] will be 
suggested by experience. could not but be foreseen. It 
was reQuisite therefore that a mode for introducing 
them should be provided. The mode preferred by the 
Convention seems to be stamped with every mark of 
propriety. It guards equally against that extreme facility 
which would render the Constitution too mutable; and 
that extreme difficulty which might perpetuate its 
discovered faults. It moreover equally enables the 
general and the state governments to originate the 
amendment of errors as they may be pointed out by the 
experie.nce on one side or on the other.,,2 

Article V sets forth two methods of proposing and 
two methods of ratifying amendments to the 
United States Constitution: 

"The Congress, whenever two-thirds of both Houses 
shall deem it necessary, shall propose Amendments to 
this Constitution, or, on the Application of the Legisla· 
tures of two-thirds of the several States, shall call a 
Convention for proposing Amendments, which, in 
either Case, shall be valid to all Intents and Purposes, as 
part of this Constitution, when ratified by the Legisla· 
tures of three-fourths of the several States, or by 
Conventions in three-fourths thereof, as the one or the 
other Mode of Ratification may be proposed by the 
Congress ...." 

Up to the present time all amendments have been 
proposed by the Congress and all but one have 
been ratified by the state legislature mode. The 
Twenty-First Amendment was ratified by conven­
tions called in the various states. Although there 
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has not been a national constitutional convention 
since 1787, there have been more than 300 
applications from state legislatures over the past 
184 years seeking such a convention. * Every state, 
at one time or another, has petitioned Congress for 
a convention. These state applications have ranged 
from applications calling for a .general convention 
to a .convention dealing with a specific subject, as, 
for example, slavery, anti-polygamy, presidential 
tenure, and repeal of prohibition. The pressure 
generated by numerous petitions for a constitu­
tional convention is believed to have been a factor 
in motivating Congress to propose the Seventeenth 
Amendment to change the method of selecting 
Senators. 

Despite the absence at the national level since 
1787, conventions have been the preferred instru­
ment for major revision of state constitutions. As 
one commentator on the state constitution-making 
process has stated: "The convention is purely 
American-widely tested and used.,,3 There have 
been more than 200 conventions in the states, 
ranging from 15 in New Hampshire to one in 
eleven states. In a substantial majority of the states 
the convention is provided for by the state 
constitution. In the remainder it has been sanc­
tioned by judicial interpretation and practice.4 

Renewed and greater efforts to call a national 
constitutional convention have come in the after­
math of the Supreme Court's decisions in Baker v. 
CarrS and Reynolds v. Sims. 6 Shortly after the 
decision in Baker v. Carr, the Council of State 
Governments recommended that the states petition 
Congress for a national constitutional convention 
to propose three amendments to the Constitution. 
One would have denied to federal courts original 
and appellate jurisdiction over state legislative 
apportionment cases; another would have estab­
lished a "Court of the Union" in place of the 
Supreme Court; and the third would have amended 
Article V. to allow amendments to be adopted on 
the basis of identically-worded state petitions.' 
Twelve state petitions were sent to Congress in 
1963 and 1964 requesting a convention to propose 
an amendment which would remove state legisla­

"These applications are classified by subject and state in Appendix 
8, Part One. They are also discussed generally in Barbara Prager's 
paper, which is also included in Appendix 8, Part Two. 
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tive apportionment cases from the jurisdiction of 
the federal judiciary. In December 1964 the 
Council of State Governments recommended at its 
annual convention that the state legislatures peti­
tion Congress for a national constitutional conven­
tion to propose an amendment permitting one 
house of a state legislature to be apportioned on a 
basis other than population. 

By 1967 thirty-two state legislatures had adopted 
applications calling for a constitutional convention 
on the question of apportionment. The wording of 
these petitions varied. Several sought consideration 
of an amendment to abolish federal judicial review 
of state legislative apportionment. Others sought 
a convention for the purpose of proposing an 
amendment which would "secure to the people the 
right of some choice in the method of apportion­
ment of one house of a state legislature on a basis 
other than population alone." A substantial 
majority of states requested a convention to 
propose a specific amendment set forth haec verba 
in their petitions. Even here, there was variation of 
wording among a few of these state petitions.8 

On March 18, 1967 a front page story in The New 
York Times reported that "a campaign for a 
constitutional convention to modify the Supreme 
Court's one·man, one-vote rule is nearing success." 
It said that the opponents of the rule "lack only 
two states in their drive" and that "most of official 
Washington has been caught by surprise because 
the state legislative actions have been taken with 
little fanfare." That article prompted immediate 
and considerable discussion of the subject both in 
and out of Congress. It was urged that Congress 
would be under no duty to call a convention even 
if applications were received from the legislatures 
of two-thirds of the states. Others argued that the 
words of Article V were imperative and that there 
would be such a duty. There was disagreement as 
to whether applications from malapportioned leg­
islatures could be counted, and there were different 
views on the authority of any convention. Some 
maintained that, once 'constituted, a convention 
could not be restricted to the subject on which the 
state legislatures had requested action but could go 
so far as to propose an entirely new Constitution. 
Adding to the confusion and uncertainty was the 
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fact that there were no ground rules or precedents 
for amending the Constitution through the route 
of a constitutional convention. 

As the debate on the convention method of 
initiating amendments continued into 1969, one 
additional state* submitted an application for a 
convention on the reapportionment issue while 
another state adopted a resolution rescinding its 
previous application.9 Thereafter, the effort to call 
a convention on that issue diminished. Recently, 
however, the filing of state applications for a 
convention on the school busing issue has led to a 
new flurry of discussion on the question of a 
national constitutional convention. 

The circumstances surrounding the apportionment 
applications prompted Senator Sam J. Ervin to 
introduce in the Senate on August 17, 1967 a bill 
to establish procedures for calling a constitutional 
convention. In explaining his reasons for the 
proposed legislation, Senator Ervin has stated: 

"My conviction was that the constitutional questions 
involved were far more important than the reapportion­
ment issue that had brought them to light, and that they 
should receive more orderly and objective consideration 
than they had so far been accorded. Certainly it would 
be grossly unforttlnate if the partisanship over state 
legislative apportionment-and I am admittedly a 
partisan on the issue-should be allowed to distort an 
attempt at clarification of the amendment process, 
which in the long run must command a higher 
obligation and duty than any single issue that might be 
the subject of that process. ,,10 

After hearings and amendments to the original 
legislation, Senator Ervin's bill (S.215) passed the 
Senate by an 84 to 0 vote on October 19,1971.11 

Although there was no action in the House of 
Representatives in the Ninety-SeconCl SeSsion of 
Congress, comparable legislation is expected to 
receive attention in both Houses in the future.+ 

*Making thirty-three in all. including applications from two state 
legislatures made in 1963. ­

+s. 215 was re-introduced in the Senate on March 19,1973, as 
. S.1272- and was favorably reported out of the Subcommittee on 
"Separation of Powers on June 6, 1973, and passed the Senate July 

9,1973. .That legislation is set forth and discussed in Appendix A. 
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Issues Presented 

The submission by state legislatures during the past 
thirty·five years of numerous applications for a 
national constitutional convention has brought 
into Sharp focus the manifold issues arising under 
Article V. Included among these issues are the 
following: 

1) 	If the legislatures of two·thirds of the states 
apply for a convention limited to a specific 
matter, must Congress call such a convention? 

2) 	If a convention is called, is the limitation 
binding on the convention? 

3) What constitutes a valid application which 
Congress must count and who is to judge its 
validity? 

4) What is the length of time in which applica· 
tions for a convention will be counted? 

5) 	How much power does Congress have as to the 
scope of a convention? As to procedures such 
as the selection of delegates? As to the voting 
requirements at a convention? As to refusing 
to submit to the states for ratification the 
product of a convention? 

6) 	What are the roles of the President and state 
governors in the amending process? 

7) Can a state legislature withdraw an application 
for a convention once it has been submitted to 
Congress or rescind a previous ratification of a 
proposed amendment or a previous rejection? 

8) Are issues arising in the convention process 
justiciable? 

9) Who is to decide questions of ratification? 

Since there has never been a national constitutional 
convention subsequent to the adoption of the 
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Constitution, there is no direct precedent to look to 
in attempting to answer these questions. In search· 
ing out the answers, therefore, resort must be 
made, among other things, to the text of Article V, 
the origins of the provision, the intent of the 
Framers, and the history and workings of the 
amending article since 1789. Our answers appear 
on the following pages.' 

'While we also have studied a great many related and peripheral 
issues. our conclusions and recommendations are limited to the 
principal questions. 
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Recommendations 

Responding to our charge, our Committee has 
attempted to canvass all the principal questions of 
law involved in the calling of a national constitu­
tional convention pursuant to Article V. At the 
outset, we note that some, apprehensive about the 
scope of constitutional change possible in a nation· 
al constitutional convention, have proposed that 
Article V be amended so as to delete or modify the 
convention method of proposing amendments. ll 
On the other hand·, others have noted that a dual 
method of constitutional change was intended by 
the Framers, and they contend that relative ease of 
amendment is salutary, at least within limits. 
Whatever the merits of a fundamental modification 
of Article V, we regard consideration of such a 
proposal as beyond the scope of our study_ In 
short, we take the present text of Article V as the 
foundation for our study. 

It is the view of our Committee that it is desirable 
for Congress to establish procedures for amending 
the Constitution by the national constitutional 
convention method_ We recognize that some be­
lieve that it is unfortunate to focus attention on 
this method of amendment and unwise to establish 
procedures which might facilitate the calling of a 
convention. The argument is that the establishment 
of procedures might make it easier for state legisla­
tures to seek a national convention, and might 
even encourage them to do so.13 Underlying this 
argument is the belief that, at least in modern 
political terms, a national convention would ven­
ture into uncharted and dangerous waters_ It is 
relevant to note in this respect that a similar 
concern has been expressed about state constitu­
tional conventions but that 184 years' experience at 
that level furnishes little support to the concern.I. 
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We are not persuaded by these suggestions that we 
should fail to deal with the convention method, 
hoping that the difficult questions never arise. 
More than 300 appHcations ooring our constitu­
tional history, with every state ,"legislature repre­
sented, stand as testimony that a consideration of 
procedure is not purely academic. I ndeed, we 
would ignore at great peril the lessons of the 
recent proposals for a convention on legislative 
apportionment (the, one-person, one-vote issue) 
where, if one more state had requested a conven­
tion, a major struggle would have ensued on the 
adequacy of the requests and on the nature of the 
convention and the rules therefor. 

If we fail to deal now with the uncertainties of the 
convention method, we could be courting a con­
stitutional crisis of grave proportions. We would be 
running the enormous risk that procedures for a 
national constitutional convention would have to 
be forged in time of divisive controversy and 
confusion when there would be a high premium on 
obstructive and result-oriented tactics. 

It is far more prudent, we believe, to confront the 
problem openly and to supply safeguards and 
general rules in advance. In addition to being better 
governmental technique, a forthright approach to 
the dangers of the convention method seems far 
more likely to yield beneficial results than would 
burying our heads in the sands of uncertainty. 
Essentially, the reasons are the same ones which 
caused the American Bar Association to urge, and 
our nation ultimately to adopt, the rules for 
dealing with the problems of presidential disability 
and a vice"presidential vacancy which are contained 
in the Twenty-Fifth Amendment. So long as the 
Constitution envisions the convention method, we 
think the procedures should be reaciy if there is a 
"contemporaneously felt need" by the required 
two-thirds of the state legislatures. Fidelity to dem­
ocratic principles requires no less. 

The observation that one Congress may not bind a 
subsequent Congress does not persuade us that 
comprehensive legislation is useless or impractical. 
The interests of the public and nation are better 
served when safeguards and rules are prescribed in 
advance. Congress itself has recognized this in 
many areas, including its adoption of and sub­
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sequent reliance on legislative procedures for han­
dling such matters as presidential electoral vote 
disputes and contested elections for the House of 
Representatives_IS Congressional legislation 
fashioned after intensive study, and in an atmo­
sphere free from the emotion and politics that 
undoubtedly would surround a specific attempt to 
energize the convention process, would be entitled 
to great weight as a constitutional interpretation 
and be of considerable precedential value. Addi­
tionally, whenever two-thirds of the state legisla­
tures had applied for a convention, it would help 
to focus and channel the ensuing discussion and 
identify the expectations of the community. 

In our view any legislation implementing Article V 
should reflect its underlying pol icy, as articulated 
by Madison, of guarding "equally against that 
extreme facility which would render the Constitu­
tion too mutable; and that extreme difficulty 
which might perpetuate its discovered faults."16 
Legislation should protect the integrity of the 
amending procesS and assure public confidence in 
its workings. 

It is our conclusion that Congress has the power to 
establ ish procedures governing the calling of a 
national constitutional convention limited to the 
subject matter on which the legislatures of two­
thirds of the states request a convention. In 
establishing procedures for making available to the 
states a limited convention when they petition for 
such a convention, Congress must not prohibit the 
state legislatures from requesting a general conven­
tion since, as we view it, Article V permits both 
types of conventions (pp. 11-19 infra). 

We consider Congress' duty to call a convention 
whenever two-thirds of the state legislatures have 
concurred on the subject matter of the convention 
to be mandatory (p. 17) .. 

We believe that the Constitution does not assign 
the President a role in either the call of a 
convention or the ratification of a proposed 
amendment (pp. 25-28). 

We consider it essential that legislation passed by 
Congress to implement the convention method 
should provide for limited judicial review of 
congressional action or inaction concerning a consti­
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tutional convention. Provision for such review not 
only would enhance the legitimacy of the process 
but would seem particularly appropriate since, 
when and if the process were resorted to, it likely 
would be against the backdrop of some dissatisfac· 
tion with prior congressional performance (pp. 
20·25). 

We deem it of fundamental importance that 
delegates to a convention be elected and that 
representation at the convention be in conformity 
with the principles of representative democracy as 
enunciated by the "one·person, one·vote" deci· 
sions of the Supreme Court (pp. 33·37). One 
membert)f the Committee, however, does not 
believe that the one·person, one·vote rule is appli· 
cable to a constitutional convention. 

We believe also that a convention should adopt its 
own rules of procedure, including the vote margin 
necessary at the convention to propose an amend· 
ment to the Constitution (pp. 19·20). 

Our research and deliberations have led us to 
conclude that a state governor should have no 
part in the process by which a state legislature 
applies for a convention or ratifies a proposed 
amendment (pp. 28·30).· 
Finally, we believe it highly desirable for any 
legislation implementing the convention method of 
Article V to include the rule that a state legislature 
can withdraw an application at any time before the 
legislatures of two·thirds of the states have sub· 
mitted applications on the same subject, or with· 
draw a vote rejecting a proposed amendment, or 
rescind a vote ratifying a proposed amendment so 
long as three·fourths of the states have not ratified 
(pp. 32·33, 37·38). 

·We,'of course, are referring to • substantive role Ind not a rote 
such IS the l1gency for the transmittal of applications to Congress, or 
for receipt of proposed amendmenu for submission to the state 
legislature, or for the certification of the act of ntification in the 
state. 
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Discussion of Recommendations 

Authority of 
an Article V 
Convention 

Central to any discussion of the convention meth­
od of initiating amendments is whether a conven­
tion convened under Article V can be limited in its 
authority. There is the view, with which we 
disagree, that an Article V convention would be a 
sovereign assemblage and could not be restricted 
by either the state legislatures or the Congress in its 
authority or proposals. And there is the view, with 
which we agree, that Congress has the power to 
establish procedures which would limit a conven­
tion's authority to a specific subject matter where 
the legislatures of two-thirds of the states seek a 
convention Ii mited to that subject. 

The text of Article V demonstrates that a sub­
stantial national consensus must be present in 
order to adopt a constitutional amendment. The 
necessity for a consensus is underscored by the 
requirement of a two-thirds vote in each House of 
Congress or applications for a convention from 
two-thirds of the state legislatures to initiate an 
amendment, and by the requirement of ratification 
by three-fourths of the states. From the language 
of Article V we are led to the conclusion that there 
must be a consensus among the state legislatures as 
to the subject matter of a convention before 
Congress is required to call one. To read Article V 
as requiring such agreement helps assure "that an 
alteration of the Constitution proposed today has 
relation to the sentiment and felt needs of today 

"17 

The origins and history of Article V indicate that 
both general and limiteq conventions were within 
the contemplation of the Framers. The debates at 
the Constitutional Convention of 1787 make clear 
that the convention method of proposing amend­
ments was intended to stand on an equal footing 
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with the congressional method. As Madison ob­
served: Article V "equally enables the general and 
the state governments to originate the amendment 
of errors as they may be pointed out by the 
experience on one side or on the other."J8 The 
"state" method, as it was labeled, was prompted 
largely by the belief that the national government 
might abuse its powers. It was felt that such abuses 
might go unremedied unless there was a vehicle of 
initiating amendments other than Congress. 

The earliest proposal on amendments was con­
tained in the Virginia Plan of government intro­
duced in the Convention on May 29, 1787 by 
Edmund Randolph. It provided in resolution 13 
"that provision ought to be made for the amend­
ment of the Articles of Union whensoever it shall 
seem necessary, and that the assent of the National 
Legislature ought not to be required thereto." J9 A 
number of suggestions were advanced as to a 
specific article which eventuated in the following 
clause in the Convention's Committee of Detail 
report of August 6, 1787: 

"On the application of the legislatures of two thirds of 
the States in the Union, for an amendment of this 
Constitution, the legislature of the United States shall 
call a Convention for thar PtJrpose.,,20 

This proposal was adopted by the Convention on 
August 30. Gouverneur Morris's suggestion on that 
day that Congress be left at liberty to call a 
convention "whenever it pleased" was not ac­
cepted. There is reason to believe that the conven· 
tion contemplated under this proposal "was the 
last step in the amending process, and its decisions 
did not require any ratification by anybody."2J 

On September 10, 1787 Elbridge Gerry of Massa· 
chusetts moved to reconsider the amending pro· 
vision, stating that under it "two thirds of the 
States may obtain a Convention, a majority of 
which can bind the Union to innovations that may 
subvert the State-Constitutions altogether." His 
motion was supported by Alexander Hamilton and 
other delegates. Hamilton pointed to the difficulty 
of introducing amendments under the Articles of 
Confederation and stated that "an easy mode 
should be established for supplying defects which 
will probably appear in the new System." 22 He felt 
that Congress would be "the first to perceive" and 
be "most sensible to the necessity of Amend­
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ments," and ought also to be authorized to call a 
convention whenever two-thirds of each branch 
concurred on the need for a convention. Madison 
also criticized the August'3D proposal, stating that 
the vagueness of the expression "call a convention 
for the purpose" was sufficient reason for reco,ni 
sideration. He then asked: "How was a Convention 
to be formed? by what rule decide? what the force 
of its acts?" As a result of the debate, the clause 
adopted on August 3D was dropped in favor of the 
following provision proposed by Madison: 

"The Legislature of the U-S- whenever two thirds of 
both Houses shall deem necessary, or on the application 
of two thirds of the Legislatures of the several States, 
shall propose amendments to this Constitution, which 
shall be valid to all intents and purposes as part thereof, 
when the same shall have been ratified by three fourths 
at least of the Legislatures of the several States, or by 
Conventions in three fourths thereof, as one or the 
other mode of ratification may be proposed by the 
Legislature of the U.S."23 

On September 15, after the Committee of Style 
had returned its report, George Mason strongly 
objected to the amending article on the ground that 
both modes of initiating amendments depended on 
Congress so that "no amendments of the proper 
kind would ever be obtained by the people, if the 
Government should become oppressive ...."* 
Gerry and Gouverneur Morris then moved to 
amend the article "so as to require a convention on 
application of" two-thirds of the states. 24 In 
response Madison said that he "did not see why 
Congress would not be as much bound to propose 
amendments applied for by two thirds of the 
States as to call a Convention on the like applica­
tion." He added that he had no objection against 
providing for a convention for the purpose of 
amendments "except only that difficulties might 
arise as to the form, the quorum &c. which in 
Constitutional regulations ought to be as much as 
possible avoided."25 

"Mason's draft of the Constitution. as it stood at that point in the 
Convention, contained the following notations: "Article 5th - By 
this article Congress only have the power of proposing amendments 
at any future time to this constitution and should it prove ever so 
oppressive, the whole people of America can't make, or even 
propose alterations to it; a doctrine utterly subversive of the 
fundamental principles of the rights and liberties of the people." 2 
The Records of the Federal Convention of 1787, at 629 n. 8 
(Farrand ed. 1937) 
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Thereupon, the motion by Morris and Gerry was 
agreed to and the amending article was thereby 
modified so as to include the convention method 
as it now reads. Morris then successfully moved to 
include in Article V the proviso that "no state, 
without its consent shall be deprived of its equal 
suffrage in the Senate." 

There was little discussion of Article V in the state 
ratifying conventions. In The Federalist Alexander 
Hamilton spoke of Article V as contemplating "a 
single proposition." Whenever two-thirds of the 
states concur, he declared, Congress would be 
obliged to call a convention. "The words of this 
article are peremptory. The Congress 'shall call a 
convention'. Nothing in this particular is left to the 
discretion of that body."26· Madison, as noted 
earlier, stated in The Federalist that both the 
general and state governments are equally enabled 
to "originate the amendment of errors." . . 

While the Constitutional Convention of 1787 may 
have exceeded the purpose of its call in framing the 
Constitution, • it does not follow that a convention 
convened under Article V and subject to the 
Constitution can lawfully assume such authority. 
In the first place, the Convention of 1787 took 
place during an extraordinary period and at a time 
when the states were independent and there was no 
effective national government. Thomas Cooley 
described it as "a revolutionary proceeding, and 
could be justified only by the circumstances which 
had brought the Union to the brink of dissolu· 
tion."27 Moreover, the Convention of 1787 did not 
iW'lore Congress. The draft Constitution was sub· 
mitted to Congress, consented to by Congress, and 
transmitted by Congress to the states for ratifica­
tion by popularly-elected conventions. 

Both pre·1787 convention practices and the gen· 
eral tenor of the amending provisions of the first 
state constitutions lend support to the conclusions 
that a convention could be convened for a specific 
purpose and that, once convened, it would have no 
authority to exceed that purpose. 

-This is because it _ called "for the IOle .nd npress purpoR of 
revising the A"icles of Confederation .nd reponing ... such 8ltera· 
dons and prOVisions therein as ~811 ... render the federal constitu· 
tion aQu8" to the exigencies of government.nd the preservation 
of the Union." 

1. 
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Of the first state constitutions, four provided for 
amendment by conventions and three by other 
methods. 28 Georgia's Constitution provided that 

"no alteration shall be made in this constitution 
without petitions from a majority of the counties, ... 
at which time the assembly shall order a convention to 
be called for that purpose, * specifying the alterations to 
be made, according to the petitions referred to the 
assembly by a majority of the counties as aforesaid:.29 

Pennsylvania's Constitution of 1776 provided for 
the election of a Council of Censors with power 
to call a convention 

"if there appear to them an absolute necessity of 
amending any article of the constitution which may be 
defective .... But the articles to be amended, and the 
amendment proposed, and such articles as are proposed 
to be added or abolished, shall be promulgated at least 
six months before the day appointed for the election of 
such convention, for the previous consideration of the 
people, that they may have an opportunity of in· 
structing their delegates on the subject.,,3o 

The Massachusetts Constitution of 1780 directed 
the General Court to have the qualified voters of 
the respective towns and plantations convened in 
1795 to collect their senti ments on the necessity or 
expediency of amendments. If two-thirds of the 
qualified voters throughout the state favored "re­
vision or amendment," it was provided that a 
convention of delegates would meet "for the 
purpose aforesaid." 

The report of the Annapolis Convention of 1786 
also reflected an awareness of the binding effect of 
limitations on a convention. That Convention 
assembled to consider general trade matters and, 
because of the limited number of state 
representatives present, decided not to proceed, 
stating: 

"That the express terms of the powers to your 
Commissioners supposing a deputation from all the 
States, and having for object the Trade and Commerce 
of the United States, Your Commissioners did not 
conceive it advisable to prooeed on the business of their 
mission, under the Circumstances of so partial and 
defective a representation.,,31 

I n their report, the Commissioners expressed the 
opinion that there should be another convention, 
to consider not only trade matters but the 

"Note the similarity between this language (emphasis ours) and 
the language contained in the earliest drafts of Article V (p. '2, 
supra). 
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amendment of the Articles of Confederation. The 
limited authority of the Annapolis Commissioners. 
however, was made clear: 

"If in expressing this wish. or in intimating any other 
sentiment, your Commissioners should seem to exceed 
the strict bounds of their appointment. they entertain a 
full confidence, that a conduct. dictated by an anxietY 
for the welfare, of the United States, will not fail to 
receive an indulgent construction . 

• 
"Though your Commissioners could not with 
propriety address these observafions and sentiments to 
any but the States they have the honor to Represent, 
they have nevertheless concluded from motives of 
respect. to trensmit Copies of this Report to the United 
States in Congress assembled. and to the executives of 
the other States." • 

From this history of the origins of the amending 
provision, we are led to conclude that there is no 
justification for the view that Article V sanctions 
only general conventions, Such an interpretation 
would relegate the alternative method to an,"un· 
equal" method of initiating amendments. Even if 
the state legislatures overwhelmingly felt that there 
was a necessity for limited change in the Con· 
stitution, they would be discouraged from calling 
for a convention if that convention would auto­
matically have the power to propose a complete re­
vision of the Constitution. 

Since Article V specifically and exclusively vests 
the state legislatures with the authority to apply 
for a convention, we can perceive no sound reason 
as to why they cannot invoke limitations in 
exercising that authority. At the state level, for 
example, it seems settled that the electorate may 
choose to delegate only a portion of its authority 
to a state constitutional convention and so limit it 
substantively.32 The rationale is that the state 
convention derives its authority from the people 
when they vote to hold a convention and that 
when they so vote they adopt the limitations on 
the convention contained in the enabling legisla­
tion drafted by the legislature and presented on a 
"take it or leave it" basis.33 As one state cou rt 
decision stated: 

"When the people. acting under a proper resolution of 
the legislature, vote in favor of calling a constitutional 
convention, they are presumed to ratify the terms of 
the legislative call, which thereby becomes the basis of 
the authority delegated to the convention...34 ,. 
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Power of 
Congress with 
Respect to an 
Article V 
Convention 

And another: 
"Certainly, the people, may, if they will, elect delegates 
for a particular purpose without conferring on them all 
their authority ....,,35 

In summary, we believe that a substantively-limited 
Article V convention is consistent with the purpose 
of the alternative method since the states and 
people would have a complete vehicle other than 
the Congress for remedying specific abuses of 
power by the national government; consistent with 
the actual history of the amending article through­
out which only amendments on single subjects 
have been proposed by Congress; consistent with 
state practice under which limited conventions 
have been held under constitutional provisions not 
expressly sanctioning a slJ.bstantively-limted con­
vention;36 and consistent with democratic prin­
ciples because convention delegates would be 
chosen by the people in an election in which the 
subject matter to be dealt with would be known 
and the issues identified, thereby enabling the 
electorate to' exercise an informed judgment in the 
choice of delegates. 
Article V explicitly gives Congress the power to 
call a convention upon receipt of applications from 
two-thirds of the state legislatures and to choose 
the mode of ratification of a proposed amendment. 
We believe that, as a necessary incident of the 
power to call, Congress has the power initially to 
determine whether the conditions which give rise 
to its duty have been satisfied. Once a determina­
tion is made that the conditions are present, 
Congress' duty is clear-it "shall" call a convention. 
The language of Article V, the debates at the 
Constitutional Convention of 1787, and statements 
made in The Federalist, in the debates in the state 
ratifying conventions, and in congressional debates 
during the early Congresses make clear the manda­
tory nature.of this duty. * 

'Upon receipt of the first state application for a convention, a 
debate took place in the House of Representatives on May 5, 1789, 
as to whether it would be proper to refer that application to 
committee. A number of Representatives, including Madison, felt it 
would be improper to do so, since it would imply that Congress had 
a right to deliberate upon the subject. Madison said that this "was 
not the case until two-thirds of the State Legislatures concurred in 
such application, and then it is out of the power of Congress to 
decline complying, the words of the Constitution being express and 
positive relative to the agency Congress may have in case of 
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While we believe that Congress has the power to 
establish standards for making available to the 
states a limited convention when they petition for 
that type of convention, we consider it essential 
that implementing legislation not preclude the 
states from applying for a general convention. 
Legislation which did so would be of questionable 
validity since neither the language nor history of 
Article V reveals an intention to prohibit another 
general convention. 

In formulating standards for determining whether a 
convention call should issue, there is a need for 
great delicacy. The standards not only will deter· 
mine the call but they also will have the effect of 
defining the convention's authority and deter· 
mining whether Congress must submit a proposed 
amendment to the states for ratification. The 
standards chosen should be precise enough to 
permit a judgment that two-thirds of the state 
legiSlatures seek a convention on 'an agreed-upon 
matter. Our research of possible standards has not 
produced any alternatives which we feel are prefer­
able to the "same subject" test embodied in 
5.1272. We do feel, however, that the language of 
Sections 4, 5, 6, 10 and 11 of S.1 272 is in need of 
improvement and harmonization so as to avoid the 
use of different expressions and concepts. 

We believe that standards which in effect required 
applications to be identical in wording would be 
improper since they would tend to make resort to 
the convention process exceedingly difficult in 
view of the problems that would be encountered in 
obtaining identically worded applications from 
thirty-four states. Equally improper, we believe, 
would be standards which permitted Congress to 

apphcation. of thl' nature." The House thu. decided not to refer 
the 8PPlicat ion to committee but rlther to enter it upon the 
Journal. of Congress and place the original in its file •. 1 Annal. of 
Congress, coho 248·51 (17891 .. Further support for the propositIon 
thlt Congren has no diseretion on whether or not to CllII • 
constitutional convention, onC!! two·third. of the stIle. have 
applied for one, may be found in IV Elliot, The Del»res in the 
Swerel Srere ConventiOns on me AdoPtion of rhe FetW",1 Consritu· 
tion 178 (2d ed 18361 (remarks of delegate Jame. I redell of North 
Carolinal; 1 Annals of Congren. col. 498 (17961 (remark. of Rep. 
William Smith of South carolina during deblle on 8 prOpo~d trellV 
with Great Britain,; Congo Globe, 38th Cong .. 2d Sass. 630·31 
(18651 (remarks of Senetor Johnson!. 
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exercise a policy-making role in determining 
whether or not to call a convention. * 

In addition to the power to adopt standards for 
determining .when a convention call should issue, 
.we also believe it a fair inference from the text of 
Article V that Congress has the power to provide 
for such matters as the time and place of the 
convention, the composition and financing of the 
convention, and the manner of selecting delegates. 
Some of these items can only be fixed by Congress. 
Uniform federal legislation covering all is desirable 
in order to produce an effective convention. 

Less clear is Congress' power over the internal rules 
and procedures of a convention. + The Supreme 
Court's decisions in. Dillon v.Gloss37 and Leser v. 
Garnett 38 can beviewedassu~porting a broad 
view of Congress' power in the amending process. 
As the Court stated in Dillon v. Gloss: "As a rule 
the Constitution speaks in general terms, leaving 
Congress to deal with subsidiary matters of detail 
as the public interests and changing conditions may 
require; and Article V is no exception to the rule." 
On the other hand, the legislative history of Article 
V reflects a purpose that the convention method 
be as free as possible from congressional domina· 
tion, and the text of Article V grants Congress 
only two express powers pertaining to a convention, 
that is, the power (or duty) to call a convention 
and the power to .choose the mode of ratification 
of any proposed amendment. In the absence of 
direct precedents, it, perhaps can 'be said fairly that 
Congress may not by .Iegislation interfere with 
matters of procedure .. because they are an intrinsic 
part of the deliberative characteristic of aconven­
tion. 39 We view as unwise and of qUj!stionable 
validity any attempt by Congress to regulate the 
intemal proceedings of a convention. In particular, 
.we believe that Congress should not impose a vote 

OSee our discussion at pages 3()'31. infr•. 
+For a related discussion. see the debates which took place at the 

time the TwentY-Fint Amendment was being formulated concern· 
ing the extent of' 'COngressional power O\/er state ratifying conven­
tions. See,e.g.• 76.Cong: Rec.124·34. 2419-21,4152-55 (19331; 77 
Congo Rec. 48H:l2 U9331: 81 Congo Rec. 3175·76 (19371. Former 
AttOrney General A. ·Mitchell Palmer argu.ed that Congress could 
legislate all the necessary provisions for the assembly and conduct of 
such conventions. a view that was controverted at the time by 
former Solicitor General James M. Beck. 
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requirement on an Article V convention. We are 

Judicial 
Review 

influenced in this regard by these factors.: 

First, it appears from our research that throughout 
our history conventions generally have decided for 
themselves the vote that should govern their 
proceedings. This includes the Constitutional Con­
vention of 1787, the constitutional conventions 
that took place between 1776 and 1787, many of 
the approximately two hundred state constitu­
tional conventions that have been held since 1789, 
and the various territorial conventions that have 
taken place under acts passed by Congress. 40 

Second; the specific intent of the Framers with 
regard to the convention method of initiating 
amendments was to make available an alternative 
method of amending the Constitution-one that 
would be free from congressional domination. 
Third, a reading of the 1787 debates suggests that 
the Framers contemplated that an Article V 
convention would have the power to determine its 
own voting and other internal procedures and that 
the requirement of ratification by three-fourths of 
the states was intended to protect minority inter­
ests.41 

We have considered the suggestion that Congress 
should be able to require a two-thirds vote in order 
to maintain the symmetry between the convention 
and congressional methods of initiating amend­
ments. We recognize that the convention can be 
viewed as paralleling Congress as the proposing 
body. Yet we think it is significant that the Con­
stitution, while it specifies a two-thirds vote by 
Congress to propose an amendment, is completely 
silent as to the convention vote. 

The Committee believes that judicial review of 
decisions made under Article V is desirable and 
feasible. We believe Congress should declare itself 
in favor of such review in any legislation im: 
plementing the convention process. We regard as 
very unwise the approach of S.1272 which at­
tempts to exclude the courts from any role. While 
the Supreme Court's decision in Ex parte 
McCardle42 indicated that Congress has power 
under Article III to withdraw matters from the 
jurisdiction of the federal courts, this power is not 
unlimited. It is questionable whether the power 
reaches so far as to permit Congress to change 
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results required b¥ other provISions of the Con­
stitution or to deny a remedy to enforce constitu­
tional rights. Moreover, we are unaware of any 
authority upholding this power in cases of original 
jurisdiction.43 

To be sure, Congress has discretion in interpreting 
Article V and in adopting implementing legislation. 
It cannot be gainsaid that Congress has the primary 
power of administering Article V. We do not 

.. beHeve, however, that Congress is, or ought to be, 
the final. dispositive power in every situation. In 
this. regard, it is to be noted that the courts have 
adjudicated on the merits a variety of questions 
arising under the. amending article. These have 
included such questions as: whether Congress may 
choose the state legislative method of ratification 
for proposed amendments which expand federal 
power; whether a proposed amendment requires 
the approval of the President; whether Congress 
may fix a reasonable time for ratification of a 
proposed amendment by state legislatures; whether 
the states may restrict the power of their legisla­
tures to ratify amendments or submit the decision 
to a popular referendum; and the meaning of the 
requirement of a two-thirds vote of both Houses. 44 

Baker v.. Carr and Powell v. McCormack suggest 
cOllsiderablechange in the Supreme Court's view 
since Coleman v. Miller45 on questions involving 
the political process. 

In Coleman, the Court held that a group of state 
legislators who had voted not to ratify the child 
labor amendment had standing to question the 
validity of their state's ratification. Four Justices 
dissented on this point. The Court held two 
questions non-justiciable: the issue of undue time 
lapse for ratification and the power of a state 
legislature to ratify after having first rejected 
ratification. In reaching these conclusions, the 
Court pointed to the absence of criteria either in 
the Constitution or a statute relating to the 
ratification process. The four Justices who dis­
sented on standing concurred on non-justiciability. 
They felt, however, that the Court should have 
disapproved Dillon v. Gloss inspfar as it decided 
judicially that seven years is a reasonable period of 
time for ratification, stating tnat Article V gave 
control of the amending process to Congress and 
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that the process was "political in its entirety, from 
submission until an amendment becomes part of 
the Constitution, and is not subject to judicial 
guidance, control or interference at any point." 
Even though the calling of a convention is not 
precisely within tnese time limits and the holding 
in Coleman is not broad, it is not at all surprising 
that commentators read that case as bringing 
Article V issues generally within the rubric of 
"political questions." 

In Baker v. Carr,46 the Court held that a claim of 
legislative malapportionment raised a justiciable 
question. More generally, the Court laid down a 
number of criteria, at least one of which was likely 
to be involved in a true "political question," as 
follows: 

"a textually demonstrable constitutional commitment 
of the issue to a coordinate political department; or a 
lack of judicially discoverable and manageable standards 
for resolving it; or the impossibility of deciding without 
an initial policy determination of a kind clearly for 
non'judicial discretion; or the impossibility of a court's 
undertaking independent resolution without expressing 
lack of respect due coordinate branches of government; 
or an unusual need for unquestioning adherence to a 
political decision already made; or the potentiality of. 
embarrassment for multifarious pronouncements by 
various departments on one question. ,,47 

Along with these formulas, there was additional 
stress in Baker v. Carr on the fact that the Court 
there was not dealing with Congress, a coordinate 
branch, but with the states. In reviewing the 
precedents, the Court noted that it had held issues 
to be nonjusticiable when the matter demanded a 
single-voiced statement, or required prompt, un­
questioning obedience, as in a national emergency, 
or contained the potential embarrassment of sitting 
in judgment on the internal operations of a 
coordinate branch. 

Perhaps the most striking feature of Baker and its 
progeny has been the Court's willingness to 
project itself into redistricting and reapportion­
ment in giving relief. In addition, some of the 
criteria stressed by the Court as determinative of 
"political question" issues were as applicable to 
Congress as to the states. 

I n Powell,48 the Court clearly marked out new 
ground. The question presented was the constitu­
tionality of the House of Representatives' decision 
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to deny a seat to Congressman-elect Powell, despite 
his having fulfilled the prerequisites specified in 
Article I, Section 2 of the Constitution. Even 
though it was dealing with Congress, and indeed 
with a matter of internal legislative operation, still 
it held that the question was a justiciable one, 
involving as it did the traditional judicial function 
of interpreting the Constitution, and that a newly 
elected Representative could be judged as to 
qualifications only as to age, citizenship, and 
residence. The Court limited itself to declaratory 
relief, saying that the question of whether co­
ercive relief was available against employees of 
Congress was not being decided. But the more 
important aspect of the decision is the Court's 
willingness to decide. It stressed the interest of 
voters in having the perso'n they elect take a seat in 
Congress. Thus, it looked into the clause on 
qualifications and found in the text and history 
that Congress was the judge of qualifications, but 
only of the three specified. . 

It is not easy to say just how these precedents 
apply to judicial review of questions involving a 
constitutional convention under Article V. It can 
be argued that they give three different doctrinal 
models, each leading to a different set of con­
clusions. We are inclined to a view which seeks to 
reconcile the three cases. Powell may be explained 
on the theory that specially protected c()('lstitu­
tional interests are at stake, that the criteria for 
decisions were rather simple, and that an ap­
propriate basis for relief could be found_ Baker is 
more complex, but it did not involve Congress 
directly. The state legislatures had forfeited a right 
to finality by persistent and flagrant malapportion­
ments, and one person, one vote supplied a 
judicially ~rkable standard (though the latter 
point emerged after Baker). Thus, Coleman may be 
understood as good law so far as it goes, on the 
theory that Congress is directly involved, that no 
specially protected interests are threatened, and 
that the issues are not easily dealt with by the 
Court_ 

Following th is approach to the three cases, some 
tentative conclusions can be drawn for Article V 
and constitutional conventions. If two-thirds of the 
state legislatures apply, for example, for a conven­
tion to consider the apportionment of state legisla­
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tures, and Congress refuses to call the convention, 
it is arguable that a Powell situation exists, since 
the purpose of the convention method was to 
enable the states to bring about a change in the 
Constitution even against congressional opposition. 
The question whether Congress is required to act, 
rather than having discretion to decide, is one very 
similar in quality to the question in Powell. The 
difficulty not confronted in Powell is that the 
relief given must probably be far·reaching, possibly 
involving the Court in approving a plan for a 
convention. There are at least two answers. The 
Court might find a way to limit itself to a 
declaratory judgment, as it did in Powell, but if it 
must face far-reaching relief, the reapportionment 
cases afford a precedent. I n some ways, a plan for a 
convention would present great difficulties for a 
court, but it could make clear that Congress could 
change its plan, simply by acting. 49 

If one concludes that the courts can require 
Congress to act, one is likely to see the courts as 
able to answer certain ancillary questions of "law," 
such as whether the state legislatures can bind a 
convention by the limitations in their applications, 
and whether the state legislatures can force the call 
of an unlimited convention. Here we believe 
Congress has a legislative power, within limits, to 
declare the effects of the states' applications on the 
scope of the convention. Courts should recognize 
that power and vary their review according to 
whether Congress has acted. 

Consequently, this Committee strongly favors the 
introduction in any implementing legislation of a 
limited judicial review.* It would not only add 
substantial legitimacy to any use of the convention 
process but it would ease the question of justici­
ability. Moreover, since the process likely would be 
resorted to i'n order to effect a change opposed by 
vested interests, it seems highly appropriate that our 
independent judiciary be involved so that it can 
act, if necessary, as the arbiter. 

In view of the nature of the controversies that 
might arise under Article V, the Committee be­
lieves that there should be several limits on judicial 

"Appendix A sets forth suggestions as to how such review might 
be provided for in 5.1272. 
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consideration. First, a Congressional determination 
should be overturned only if "clearly erroneous." 
This standard recognizes Congress' political role 
and at the same time insures that Congress cannot 
arbitrarily void the convention process. 

Second, by limiting judicial remedies to declara­
tory relief, the possibility of actual conflict be­
tween the branches of govemment would be 
diminished. As Powell illustrated, courts are more 
willing to adjudicate questions with "political" 
overtones when not faced with the institutionally 
destructive need to enforce the result. 

Third, the introduction of judicial review should 
not be allowed to delay the amending process 
unduly. Accordingly, any claim should be raised 
promptly so as to result in an early presentation 
and resolution of any dispute. We favor a short 
limitation period combined with expedited judicial 
procedures such as the selection of a three-judge 
district court. The possibility of providing original 
jurisdiction in the Supreme Court was rejected for 
several reasons. Initiation of suit in the Supreme 
Court necessarily escalates the level of the con­
troversy without regard'to the significance of the 
basic dispute. In addition, three-judge district court 
procedures are better suited to an expedited 
handling of factual issues. 

We do not believe that our recommendation of a 
three-judge court is inconsistent with the American 
Bar Association's position that the jurisdiction of 
such courts should be sharply curtailed. It seems 
likely that the judicial review provided for will 
occur relatively rarely. In those instances when it 
does, the advantages of three-judge court jurisdic­
tion outweigh the disadvantages which the Associa· .. 
tion has perceived in the existing three-judge court 
jurisdiction. In cases involving national constitu­
tional convention issues, the presence of three 
judges (including a circuit judge) and the direct 
appeal to the Supreme Court are significant advan­
tages over conventional district court procedure. 

There is no indication from the text of Article V 
that the President is assigned a role in the 
amending process. Article V provides that "Con­
gress" shall propose amendments, call a convention 
for proposing amendments ·and, in either case, 
choose the mode for ratification of amendments. 
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Article I, Section 7 of the Constitution, however, 
provides that "every Order, Resolution, or Vote to 
which the concurrence of the Senate and House of 
Representatives may be necessary (except on a 
question of Adjournment) shall be presented to the 
President" for his approval and, if disapproved, 
may be repassed by a two-thirds vote of both 
Houses. 

It has, we believe, been regarded as settled that 
amendments proposed by Congress need not be 
presented to the President for his approval. The 
practice originated with the first ten amendments, 
which were not submitted to President Washington 
for his approval, and has continued through the 
recently proposed amendment on eq'uality of 
rights. The question of whether the President's 
approval is required was passed on by the Supreme 
Court in Hollingsworth v. Virginia. 50 There, the 
validity of the Eleventh Amendment was attacked 
on the ground that it had "not been proposed in 
the form prescribed by the Constitution" in that it 
had never been presented to the President. Article 
I, Section 7 was relied upon in support of that 
position. The Attorney General argued that the 
proposing of amendments was "a substantive act, 
unconnected with the ordinary business of legisla­
tion, and not within the policy or terms of 
investing the President with a qualified negative on 
the Acts and Resolutions of Congress." It was also 
urged that sincea two-thirds .vote was necessary for 
both proposing an amendment and overriding a 
presidential veto, no useful purpose would be 
served by a submission to the President in such 
case. It was argued in reply that this was no 
answer, since the reasons assigned by the President 
for his disapproval "might be so satisfactory as to 
reduce the majority below the constitutional pro­
portion." The Court held that the amendment had 
been properly adopted, Justice Chase stating that 
"the negative of the President applies only to the 
ordinary cases of legislation: he has nothing to do 
with the proposition or adoption of amendments 
to the Constitution."sl What was not pointed out, 
but could have been, is that had the President's 
approval been found necessary, it would have 
created the anomaly that only amendments pro­
posed by Congress would be subject to the 
requirements inasmuch as Article I, Section 7 by 
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its terms could not apply to action taken by a 
.national constitutional convention. 

Subsequent to Hollingsworth, the question of the 
President's role in the amending process has been 
the subject of diSCtlssion in Congress. In 1803 a 
motion in the Senate to submit the Twelfth 
Amendment to the President was defeated. 52 In 
1865 the proposed Thirteenth Amendment was 
submitted to President Lincoln and, apparently 
through an inadvertence, was signed by him. An 
extensive discussion of his action took place in the 
Senate and a resolution was passed declaring that 
the President's signature was unnecessary, in­
consistent with former practice, and should not 
constitute a precedent for the future. 53 The follow­
ing year'i'resident Andrew Johnson, in a report to 
the Congress with respect to the Fourteenth 
Amendment, lIlade clear that the steps taken by 
the Executive ,Branch in submitting the amend­
ment to the state legislatures was "purely min­
isterial" and did not commit the Executive to "an 
approval or a recommendation of the amend· 
ment."S4 Since that time, no proposed amendment 
has been submitted to the President for his 
approval .and no serious question has arisen over 
the validity ooof amendments for that reason. Thus, 
the Supreme Court could state in 1920 in Hawke 
v. Smith that it was settled "that the submission of 
a constitutional amendment did not require the 
action ofthe President." 

While the "call" of a convention is Obviously a 
different step from that of proposing an amend­
ment, we do not believe that the President's 
approval is required. Under Article V appl ications 

'from two-thirds of the state legislatures must 
precede a ~I and, as previously noted, Congress' 
duty to issue a call· once the conditions have been 
met clearly seems to be a mandatory one. To 
require the President's approval of a convention 
call, therefore, would add a requirement not 
intended. Not only ·would it be inconsistent with 
the mandatory nature of Congress' duty and the 
practice of non-presidential involvement in the 
congressional process of initiating amendments but 
it would make more difficult any resort to the 
convention method. The approval of another 
branch of government would be necessary and, if 
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(ii) State 
Governor 

not obtained, a two-thirds vote of each House 
would be required before a call could issue. 
Certainly, the parallelism between the two ini­
tiating methods would be altered, in a manner that 
could only thwart the intended purpose of the 
convention process as an "equal" method of 
initiating amendments. 

While the language of Article J, Section 7 expressly 
provides for only one exception (i.e., an adjourn­
ment vote), ithas been interpreted as not requiring 
presidential approval of preliminary votes in Con­
gress, or, as noted, the proposal of constitutional 
amendments by Congress, or concurrent resolu­
tions passed by the Senate and the House of 
Representatives for a variety of purposes. * As the 
Supreme Court held in Hollingsworth, Section 7 
applies to "ordinary cases of legislation" and "has 
nothing to do with the proposition or adoption of 
amendments to the Constitution." Thus, the use of 
a concurrent resolution by Congress for the issu­
ance of a convention call is in our opinion in 
harmony with the generally recognized exceptions 
to Article I, Section 7. 

We believe that a state governor should have no 
part in the process by which a state legislature 
applies for a convention or ratifies a proposed 
amendment. In reaching this conclusion, we are 
influenced by the fact that Article V speaks of 
"state legislatures" applying for a convention and 
ratifying an amendment proposed by either Con­
gress or a national convention. The Supreme Court 
had occasion to focus on this expression in Hawke 

'The concurrent resolution is used to express "the sense of 
Congress upon a given subject," Watkins, C.L., & Riddick, F.M., 
Senate Procedure: Precedents and Practices 208 (1964); to express 
"facts, principles, opinions, and purposes of the two Houses," 
Deschler, L., Jefferson's Manual and Rules of the House of 
Representatives 185-186 (1969); and to take a joint action 
embodying a matter within the limited scope of Congress, as, for 
instance, to count the electoral votes, terminate the effective date of 
some laws, and recall bills from the President, Evins, Joe L., 
Understllnding Congress 114 (1963); Watkins and Riddick, supra at 
208-9. A concurrent resolution was also used by Congress in 
declaring that the Fourteenth Amendment should be promulgated 
as part of the Constitution. 15 Stat. 709-10. Other uses include 
terminating powers delegated to the President, directing the 
expenditure of money appropriated to the use of Congress, and 
preventing reorganization plans taking effect under general powers 
granted the President to reorganize executive agencies. For an 
excellent discussion of such resolutions, see S. Rep. No. 1335, 54th 
Cong., 2d Sess. (1897). . 
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v. Smith S5 (No. 1) in the context of a provision in 
the Ohio Constitution subjecting to a popular 
referendum any ratification of a federal amend· 
ment by its- legislature. The Court held that this 
requirement was invalid, reasoning that the term 
"legislatures" had a certain meaning. Said the 
Court: "What it meant when adopted it still means 
for the purpose of interpretation. A Legislature 
was then the representative body which made the 
laws of the people."S6 The ratification of a 
proposed amendment, held the Court, was not "an 
act of legislation within the proper sense of the 
word" but simply an expression of assent in which 
"no legislative action is authorized or required." 
The Court also noted that the power to ratify 

. proposed amendments has its source in the Con· 
stitution..and, as such, the statelaw·making proce· 
dures are inapplicable. 

That the term "Legislature" does not always mean 
the representative body itself was made clear by 
Smiley v. Holm.57 That case involved a bill passed 
by the Minnesota legislature dividing the state into 
congressional districts under Article I, Section 4. 
The bill was vetoed by the governor and not 

.repassed over his veto. As for the argument that 
the bill was valid because Article I, Section 4 refers. 
to the state" Legislatures," the Court stated: 

"The use in the Federal Constitution of the same term 
in different relations does not always imply the same 
function .... Wherever the term 'legislature' is used in 
the Constitution it is necessary to consider the nature 
of the particular action in view ... :,58 

The Court found that the governor's participation 
was required because the function in question 
involved the making of state laws and the veto of 
the governor was an integral part of the state's 
legislative process. In finding that Article I, Section 
4 contemplated the making of laws. the Court 
stated that it provided for "a complete code for 
congressional elections" whose requirements 
"would be nugatory if they did not have appro­
priate sanctions." The Court contrasted this func· 
tion with the "Legislature's" role as an electoral 
body, as when it chose Senators, and a ratifying 
body, as in the case of federal amendments. 

It is hard to see how the act of applying for a 
convention invokes the law-making processes of 
the state any more than its act of ratifyinQ a 

29 



106 


Article V 
Applications 
(i) Content 

proposed amendment. If anything, the act of 
ratification is closer to legislation since it is the last 
step before an amendment becomes a fundamental 
part of our law. A convention application, on the 
other hand, is several steps removed. Other states 
must concur, a convention them must be called by 
Congress, and an amendment must be proposed by 
that convention. Moreover, a convention applica­
tion, unlike legislation dividing congressional dis­
tricts, does not have the force of law or operate 

. directly and immediately upon the people of the 
state. From a legal point of view, it would seem to 
be contrary to Hawke v. Smith and Leser v. 
Garnett to require the governor's participation in 
the application and ratification processes. 59 

The exclusion of the governor from the applica­
tion and ratification processes also finds support in 
the overwhelming practice of the states,60 in the 
views of text-writers,61 and in the Supreme Court's 
decision in Hollingsworth v. Virginia holding that 
the President was excl uded from any role in the 
process by which amendments are proposed by 
Congress. 62 

A reading of Article V makes clear that an 
application should contain a request to Congress to 
call a national convention that would have the 
authority to propose an amendment to the Con­
stitution. An application which simply expressed a 
state's opinion on a given problem or requested 
Congress itself to propose an amendment would 
not be sufficient for purposes of Article V. Nor 
would an application seem proper if it called for a 
convention with no more authority than to vote a 
specific amendment set forth therein up or down, 
since the convention would be effectively stripped 
of its deliberative function.* A convention should 
have latitude to amend, as Congress does, by 
evaluating and dealing witha problem. 

On the other hand, an application which expressed 
the result sought by an amendment, such as 
providing for the direct election of the President, 
should be proper since the convention itself would 
be left free to decide on the terms of the specific 

* In commenting on the ratification process, the Supreme Court 
stated in Hawke v. Smith (No. 11. "Both methods of ratification, by 
legislatures or conventions, call for action by deliberative assem· 
blages representative of the people. which. it was assumed would 
voice the will of the people." 253 U.S. at 226-27 (emphasis added). 
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amendment necessary to accomplish that objective. 
We agree with the suggestion that it-should not be 
necessary that each application be identical or 
propose similar changes in the same subject mat­
ter. 63 

In order to determine whether the requisite agree­
ment among the states is present, it would seem 
useful for congressional legislation to require a 
state legislature to list in its application all state 
applications in effect on the date of its adoption 
whose subject or subjects it considers to be 
substantially the same. By requiring a state legisla­
ture to express the purpose of its application in 
relation to those already received, Congress would 
have additional guidance in rendering its deter­
mination. Any such requirement, we befieve, 
should be written in a way that would permit an 
application to be counted even though the state 
involved might have inadvertently but in good faith 
failed to identify similar applications in effect. 

In Dillon v. Gloss, the Court upheld the fixing by 
Congress of a period during which ratification of a 
proposed amendment must be accomplished. In 
reaching that conclusion the Court stated that "the 
fair inference or implication from Article V is that 
the ratification must be within some reasonable 
time after proposal, which Congress is free to fix." 
The Court observed that 

"as ratification is but the expression of the approbati on 
of the people and is to be effective when had in 
three-fourths of the States. there is a fair implication 
that it must be sufficiently contemporaneous in that 
number of States to reflect the will of the people in aU 
sections at relativety the same period. which of course 
ratification scattered through a long series of years 
would not dO.'064 

We believe the reasoning of Dillon v. Gloss to be 
equally applicable to state applications for a 
national constitutional convention. The convening 
of a convention to deal with a certain matter 

. certainly should reflect the "will of the people in 
all sections at relatively the same period ...." In 
the absence of a uniform rule, the timeliness or 
untimeliness of state applications would vary, it 
seems, from case to case.' It would involve, as the 
Supreme Court suggested with respect to the 
ratification area in Coleman v. Miller, a considera­
tion of "po.titical, social and economic conditions 

59-609 0 - 80 - 8 
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which have prevailed during the period since the 

(iii) Withdrawal 
of 

. Applications 

submission of the [applications] ...." 65 

A uniform rule, as in the case of ratification of 
proposed amendments since 1918,66 would add 
certainty and avoid the type of confusion which 
surrounded the apportionment applications. Any 
rule adopted, however, must take into account the 
fact that some state legislatures do not meet every 
year and that in many states the legislative sessions 
end early in the year. 

Although the suggestion of a seven year period is 
consistent with that prescribed for the ratification 
of recent proposed constitutional amendments, it 
can be argued that such a period is too long for the 
calling of a constitutional convention, since a long 
series of years would likely be involved before an 
amendment could be adopted. A shorter period of 
time might more accurately reflect the will of the 
people at a given point in time. Moreover, at this 
time in our history when social, economic and 
political changes frequently occur, a long period of 
time might be undesirable. On the other hand, a 
period such as four years would give states which 
adopted an application in the third and fourth year 
little opportunity to withdraw it on the basis of 
further reflection. This is emphasized when con­
sideration is given to the fact that a number of 
state legislatures do not meet every year. Hence, a 
longer period does afford more opportunity for 
reflection on both the submission and withdrawal 
of an application. It also enables the people at the 
time of state legislative elections to express their 
views. Of course, whatever the period it may be 
extended by the filing of a new proposal. 

The Committee feels that some limitation is 
necessary and desirable but takes no position on 
the exact time except it believes that either four or 
seven years'would be reasonable and that a con­
gressional determination as to either period should 
be accepted. 

There is no law dealing squarely with the question 
of whether a state may withdraw ,an application 
seeking a constitutional convention, although some 
commentators have suggested that a withdrawal is 
of no effect. 67 The desirability of having a rule on 
the subject is underscored by the fact that state 
legislatures have attempted to withdraw applica­
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tions, particularly during the two most recent cases 
where a large number of state legislatures sought a 
convention on a specific issue.' As a result, 
uncertainty and confusion have arisen as to the 
proper treatment of such applications. 

During the Senate debates of October 1971 on 
5.215, no one suggested any limitation on the 
power to withdraw up to the time that the 
legislatures of two-thirds of the states had sub­
mitted proposals. Since a convention should reflect 
a "contemporaneously-felt need" that it take place, 
we think there should be no such limitation. In 
view of the importance and comparatively per­
manent nature of an amendment, it seems desirable 
that state legislatures be able to set aside applica· 
tions that may have been hastily submitted or that 
no longer reflect the social, economic and political 
factors in effect when the applications were origi­
nally adopted. We believe Congress has the power 
to so provide. 

From a slightly different point of view, the power 
to withdraw implies the power to change and this 
relates directly to the question of determining 
whether two-thirds of the state legislatures have 
applied for a convention to consider the same 
subject. A state may wish to say specifically 
through its legislature that it does or does not agree 
that its proposal covers the same subject as that of 
other state proposals. The Committee feels that 
this power is desirable. 

Finally, we can see no problem with respect to a 
state changing a refusal to request a convention to 
a proposal for such a convention. All states, of 
course, have rules of one sort or another which 
restrict the time at which a once-defeated proposi­
tion can be again presented. If these rules were to 
apply to the call of a federal convention and 
operate in a burdensome manner, their validity 
would be questionable under Hawke v. Smith. 

We believe it of fundamental importance that a 
constitutional convention be representative of the 
people of the country. This is especially so when it 
is borne in mind that the method was intended to 
make available to the "people" a means of rem­
edying abuses by the national government. I f the 

"That is, the reapportionment and tax limitation applications. 
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convention is to be "responsive" to the people, 
then the structure most appropriate to the conven­
tion is one representative' of the people. This, we 
believe, can only mean an election of convention 
delegates by the people. An election would help 
assure public confidence in the convention process 
by generating a discussion of the constitutional 
change sought and affording the people the 
opportunity to express themselves to the future 
delegates. 

Although there are no direct precedents in point, 
there is authority and substantial reason for con­
cluding, as we do, that the one-person, one-vote 
rule is applicable to a national constitutional 
convention. In Hadley v. Junior College District, 
the Supreme Court held that the rule applied in the 
selection of peopl.e who carryon governmental 
functions. 68 While a recent decision, affirmed 
without opinion by the Supreme Court, held that 
elections for the judiciary are exempt from the 
rule, the lower court stated that "judges do not 
represent people."69 Convention delegates, how­
ever, would represent people as well as perform a 
fundamental governmental function. As a West 
Virginia Supreme Court observed with respect to a 
state constitutional convention: "[E] ven though a 
constitutional convention may not precisely fit 
into one of the three branches of government, it is 
such an essential incident of government that every 
citizen should be entitled to equal representation 
therein."7o Other decisions involving conventions 
differ as to whether the apportionment of a state 
constitutional convention must meet constitutional 
standards. 71 

Of course, the state reapportionment decisions are 
grounded in the equal protection clause of the 
Fourteenth Amendment and the congressional 
decision in Wesberry v. Sanders72 was founded on 
Article I, Section 2. Federal legislation providing 
for a national constitutional convention would be 
subject to neither of these clauses but rather to the 
Fifth Amendment. Yet' the concept of equal 
protection is obviously related to due process and 
has been so reflected in decisions under the Fifth 
Amendment. 73 

Assuming compliance with the one-person, one­
vote rule is necessary, as we believe it is, what 
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standards would apply? While the early cases spoke 
in terms of strict population equality, recent cases 
have accepted deviations from this standard. In 
Mahan v. Howell, the Supreme Court accepted 
deviations of up to 16.4% because the state 
apportionment plan was deliberately drawn to 
conform to existing political subdivisions which, 
the Court felt, formed a more natural basis for 
districting so as to represent the interests of the 
people involved. 74 In Abate v. Mundt, the Court 
upheld a plan for a county board of supervisors 
which produced a total deviation of 11.9%.75 It 
did so on the basis of the long history of dual 
personnel in county and town government and the 
lack of built-in bias tending to favor a particular 
political interest or geographic area. 

Elaborating its views on one person, one vote, the 
Committee believes that a system of voting by 
states at a convention, while patterned after the 
original Constitutional Convention, would be un­
constitutional as well as undemocratic and archaic. 
While it was appropriate before the adoption of the 
Constitution, at a time when the states were 
essentially independent, there can be no justifica­
tion for such a system today. Aside from the 
contingent election feature of our electoral college 
system, which has received nearly universal con· 
demnation as being anachronistic, we are not aware 
of any precedent which would support such a 
system today. A system of voting by states would 
make it possible for states representing one-sixth of 
the population to propose a constitutional amend­
ment. Plainly, there should be a broad representa­
tion and popular participation at any convention. 

Wh ile the representation provisions of S. 1272 
allowing each state as many delegates as it has 
Senators and Representatives in Congress are pre­
ferable to a system of voting by states, it is 
seriously questionable whether that structure 
would be found constitutional because of the great 
voting weight it would give to people of one state 
over the people of another. * It can be argued that 
a representation system in a convention which 
paralfels the structure in Congress does not violate 

·Use of an electoral-<:ollege·type formula would mean that 15 
states would be overrepresented by 50 percent or more, with the 
representation rising to. close to 375 percent for Alaska. California, 
on the other hand, would be underrepresented by nearly 20 percent. 
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due process, since Congress is the only other body 
authorized by the Constitution to propose con­
stitutional amendments. On the other hand, repre­
sentation in the Congress and the electoral college 
are explicit ,parts of the Constitution, arrived at as 
a result of compromises at the Constitutional 
Convention of 1787. tt does not necessarily follow 
that apportionment plans based on such models are 
therefore constitutional. On the contrary, the 
reapportionment decisions make clear that state 
plans which deviate from the principle of equal 
representation for equal numbers are unconstitu­
tional. As the Supreme Court stated in Kirkpatrick 
v. Preisler: 

"Equal representation for equal numbers of people is a 
principle designed _ to prevent debasement of voting 
power and diminution of access to elected representa­
tives. Toleration of even small deviations detracts from 
these purposes:,76 

In our view, a system allotting to each state a 
number of . delegates equal to its representation in 
the House of Representatives should be an ac­
ceptable compliance with one-person, one-vote 
standards.* We reach this conclusion recognizing 
that there would be population deviations of up to 
50% arising from the fact that each state would be 
entitled to a delegate regardless of population. It 
would be possible to make the populations sub­
stantially equal by redistricting the entire country 
regardless of state boundaries or by giving Alaska 
one vote and having every other state elect at large 
a mUltiple of 300,000 representing its population 
or redistrict each state on the new population 
unit. 77 None of these methods, however, seems 
feasible or realistic. The time and expense involved 
in the creation and utilization of entirely new 
district lines for one election, especially since state 
election machinery is readily available, is one 
factor to be weighed. Anotherv'is the difficulty of 
creating districts crossing state lines which woul-cJ 
adequately represent constituents from both states. 
There is also the natural interest of the voter in 
remaining within his state. Furthermore, the dual 
nature of our political system strongly supports the 
position that state boundaries be respected. Abate 

'We have not studied the District of Columbia question, although 
we note that the District does not have a role in the congressional 
method of initiating a~ndments or in the ratification process. 
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v. Mundt although distinguishable regarding ap· 
portionment of a local legislative body, suggests an 
analogy on a federal level. The rationale of the 
Court in upholding the legislative districts within 
counties drawn to preserve the integrity of the 
towns, with the minimum deviation possible, could 
be applicable to apportionment of a convention. 
The functional interdependence and the .coordina· 
tion of the federal and state governments and the 
fundamental nature of the dual system in our 
government parallel the relationship between the 
county and towns in Abate. Appropriate respect 
for the integrity of the states would seem to justify 
an exception to strict equality which would assure 

_ each state at least one delegate. Thus, a system 
based on the allocation of Representatives in 
Congress would afford maximum representation 
within that structure. 

We cannot discern any federal constitutional bar 
against a member of Congress serving as a delegate 
to a national constitutional convention. We do not 
believe that the provision of Article I, Section 6 
prohibiting congressmen from holding offices un· 
der the United States would be held applicable to 
service as a convention delegate. The available 
precedents suggest that an "office of the United 
States" must be created under the appointive 
provisions of Article ,,78 or involve duties and 
functions in one of the three branches of govern· 
ment which, if accepted by a member of Congress, 
would constitute an encroachment on the principle 
of separation of powers underlying our govern· 
mental system. 79 It is hard to see how a state­
elected delegate to a national constitutional con­
vention is within the contemplation of this 

. provision. It is noteworthy in this regard that 
several delegates to the Con.stitutional Convention 
of 1787 were members of the Continental Congress 
and that the Articles of Confederation contained a 
clause similar to Article I, Section 6. 

We express no position on the policy question 
presented, or on the applicability and validity of 
any state constitutional bars against members of 
Congress simultaneously serving in other positions. 

As. part of our study, the Committee has con­
sidered the advisability of including in any statute 
implementing the convention method a rule as to 
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whether a state should be able to rescind its 
ratification of a proposed amendment or withdraw 
a rejection vote. In view of the confusion and 
uncertainty which exists with respect to these 
matters, we believe that a uniform rule would be 
highly desirable. 

The difficult legal and policy questidn is whether a 
state can withdraw a ratification of a proposed 
amendment. There is a view that Article V en­
visions only affirmative acts and that once the act 
of ratification has taken place in a state, that state 
has exhausted its power with respect to the 
amendment in question. so In support, it is pointed 
out that where the convention method of ratifica­
tion is chosen, the state constitutional convention 
would not have the ability to withdraw its ratifica­
tion after it had disbanded. Consequently, it is 
suggested that a state legislature does not have the 
power to withdraw a ratification vote. This sugges­
tion has found support in a few state court 
decisions81 and in the action of Congress declaring 
the ratification of the Fourteenth Amendment 
valid despite ratification rejections in two of the 
states making up the three-fourths. 

On the other hand, Article V gives Congress the 
power to select the method of ratification and the 
Supreme Court has made clear that this power 
carries with it the· power to adopt reasonable 
regulations with respect to the ratification process. 
We do not regard past precedent as controlling but 
rather feel that the principle of seeking an agree­
ment of public support espoused in Dillon v. Gloss 
and the importance and comparatively permanent 
nature of an amendment more cogently argue in 
support of a rule permitting a state to change its 
position either way until three-fourths of the states 
have finally ratified.*82 

'These views of the Committee are in accord with the rule which 
is expressed in S.1272 and its predecessor, S.215, which was 
unanimously passed tly the Senate in October 1971. Seepage 4, 
supra. 

38 

http:question.so


115 


Conclusion 

Much of the past discussion on the convention 
method of initiating amendments has taken place 
concurrently with a lively discussion of the partic­
ular issue sought to be brought before a conven­
tion. As a result, the method itself has become 
clouded by uncertainty and controversy and at­
tempted utilization of it has been viewed by some 
as not only an assault on the congressional method 
of initiating amendments but as unleashing a 
dangerous and radical force in our system. Our 
two-year study of the subject has led us to 
conclude that a national constitutional convention 
can be channeled so as not to be a force of that 
kind but 'rather an orderly mechanism of effecting 
constitutional change when circumstances require 
its use. The charge of radicalism does a disservice 
to the ability of the states and people to act 
responsibly when dealing with the Constitution, 

We do not mean to suggest in any way that the 
congressional method of initiating amendments has 
not been satisfactory or, for that matter, that it is 
not to be preferred. We do mean to suggest that so 
long as the convention method of proposing 
amendments is a part of our Constitution, it is 
proper to establish procedures for its implementa­
tion and improper to place unncessary and unin­
tended obstacles in the way of its use, As was 
stated by the Senate Judiciary Committee, with 
which we agree: 

"The committee believes that the responsibility of 
Congress under the Constitution is to enact legislation 
which makes article V meaningful. This responsibility 
dictates that legislation. implementing the article should 
not be formulated with the objective of making the 
Convention route a dead letter by placing insurmount­
able procedural obstacles in its way, Nor on the other 
hand should Congress, in the guise of implementing 
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legislation, create procedures designed to facil itate the 
adoption of any particular constitutional change,',83 

The integrity of our system requires that when the 
convention method is properly resorted to, it be 
allowed to function as intended. 
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"The cases are: United States v. Sprague,282 U.S. 716 (19311; 
Leser v. Garnett, 258 U.S. 130 (19221; Dillon v. Gloss, 256 U.S. 368 
(1921); National Prohibition Cases, 253 U.S. 360 (1920); Hawke v. 
Smith (No. tJ, 253 U.S. 221 (1920); Hollingsworth v. Virginia, 3 
U.S. (3 Dall.l 378 (1798). 

'531)7 U.S. 433 (1939) . 
•• 369 U.S. 186 (1962). 
"ld.217. 
os 395 U.S. 486 (19691. 
"See Butterworth v. Dempsey, 237 F. Supp. 302 (D. Conn. 

1965), involving a court-ordered state constitutional convention on 
the subject of reapportionment. ef. Sixty-Seventh Minnesota State 
Senate v. Beens, 406 U.S. 187 (19721. 

5·3 U.S. (3 Dall.) 378 (1798). 
"Id. 380 n.(a). 
52 111 Journal of the Senate 323 (1803) (motion defeated by a vote 

of 23to 7). 
53 Cong. Globe, 38th Cong., 2d Sess. 629·33 (18651. Four years 

earlier a proposed amendment on slavery was presented to and 
signed by President Buchanan. No discussion took place in Congress 
concerning this action and the proposed amendment was never 
ratified. 

54 VI J. Richardson, A 'Compilation of the Messages and Papers of 
the Presidents, 7789-7897, at 391-392 (1897). 

"253 U.S. 221 (1920). 
S6ld.227. 
57 285 U.S. 365 (1932). 
Slid. 365, 366. 

44 



121 


"See Coleman v. Miller. 146 Kan. 390,7.1 P.2d 518 (1937I,aff'd, 
307 U.S. 433 (19391, upholding the right of a lieutenant governor 
to cast the tle-breaking vote in the state senate on the ratification of 
the proposed child labor amendment. In affirming, the United 
States Supreme Court expressed no opinion as to the propriety of 
the lieutenant governor's participation. 

60The results of a questionnaire·type inquiry which we sent to the 
fifty states indicate that a substantial majority exclude the governor 
from participation and that in a number that indude him it is not 
clear whether his inclusion is simply a matter of form. Historically, 
it appears that the governor generally has not played a role in these 
processes. although there are exceptions to this rule. See Myers, 
"The Process of Constitutional Amendment." S. Doc. No. 314. 76th 
Cong.• Jrd Sess. 18 n.47 (19401, wherein it is stated that governors 
gave 44 approvals in the ratifications of 15 amendments. Whether 
the approvals were simply a matter of form or were required .S a 
matter of state law is not clear. I n several cases there were 
gubernatorial vetoes of ratifications, including the governor of New 
Hampshire's attempted veto of his state's ratification of the twelfth 
amendment . 

., H. Ames. "The Proposed Amendments to the Constitution of 
the United States During the First Century of Its History," H. Doc. 
No. 353, pt. 2. 54th Cong., 2d Sess. 298 (18971; 8onfield. 
"Proposing Constitutional Amendments by Convention; Some 
Problems," 39 Notre Dame Lawyer 659, 664·65 (19641; Buck· 
walter, supra note 13, at 551; 8rickfield. Staff of House Committee 
on the Judiciary, 85th Cong" 1st Sess., "Problems Relating to a 
Federal Constitutional Convention" 7·9 (Comm. Print 19571; Note. 
"PropOSing Amendments to the United States Constitution by 
Convention." 70 Harv. L. Rev. 1067,1075 (19571. But compare 69 
Op Att'y Gen. of Okla. 200 (19691, in 115 Congo Rec. 23780 
(19691, with In re Opinion of the Ju$lices. 118 Maine 544, 107 A. 
673 (19191. See generally Dodd, The Revision and Amendment of 
State Constitutions 148·55 (19101; Hoar, $Upra note 3, at 90-93; 
Orfleld, SIIpranote 12. at 50 & n.30, 66 & n.89. 

"'3 U.S. (3 Dall.1 378 (1798f. See also Omaha Tribs of Nebraska 
v. Vii/age of Walthill, 334 F. SuPP. 823 (0. Nell. 19711, aff'd, 460 
F.2d 1327 (8th Cir. 19121, cllrr. denilld, 93 S.Ct. 898 (19731 
(governor's approval not required in order for a state to cede 
jurisdiction over Indian residents); Ex parte Oman, 262 F. 563 
(19201 (when the Legislature is designated as a mere agency to 
discharge some duty of a non-legislative character. such as ratifying 
a proposed amendment, the legislative body alone may actl. 

"Brickfield, SllPra note 61, at 11,12. 

.. 256 U.S. 368.375 (19211 . 

.. 307 U.S. 433, 453-54 (19391. 

"Beginning with the proposal of the eighteenth amendment, 


Congress has. either in the amendment or proposing resolution. 
included a provision requiring ratification within seven years from 
the time of the submission to the states . 

• ':;e., e.g., Note' "Rescinding Memorialization ResolutIons," 30 
Chi.-Kent L. Rev. 339 "9521. 

··397 U.S. 50 (1970). 
"W.llsv. Edwards, 347 F. SUPP. 453, 455 (M.D. La. 1972),.ff'd, 

93 S. Ct. 904 (19731. 
'"Smith v. GOf't!. 150 W. Va. 71, 143 S.E .2d 791,794 (19651. 
":;e. Forry-s.cond Legislarive AlI#mbly v. Lllnnon. 481 P.2d 

330 (Mont. 19711; Jackman V. Bodine, 43 N.J. 453, 470.476·77, 
205 A.2d 713, 722, 726 (19641. In Bu~worth v. Ollmpsay, 23i F, 
SUPP. 302 (D. Conn. 19651, a federal court ordered, without 
indicating the basis for it, apportionment of convention delegates on 
a one-person. one_te basis. See also Stafll v. Stare Can"sssing 
Board, 78 N.M. 682,437 P.2d 143 (19681, where a section of the 
state constitution. requiring that any amendments to that constitu­
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tion affecting suffrage or apportionment be approved by both 3/4 
of the voters of the state as a whole and 2/3 of those voting in each 
county, was found to violate the 'one-person, one-vote' and equal 
protection principles, and was accordingly declared invalid. Contra, 
West v. Carr, 212 Tenn. 367, 370 S.W.2d 469 (1963),cerr. denied, 
378 U.S. 557 (1962), holding equal protection guarantees inapplica' 
ble to a state ,constitutional convention since it had no power to 
take any final action; accord, Livingston v. Ogilvie, 43 1I1.2d 9, 250 
N.E.2d 138 (1969); Stander v. Kelley. 433 Pa. Super. 406, 250 
A.2d 474 (1969), appeal dismissed sub nom. mem., Lindsay v. 
Kelley. 395 U.S. 827 (1969). West. Stander and Livingston. in 
reaching this result, emphasized the fact that the entire electorate 
would be afforded a direct and equal voice, in keeping with the 
'one-person, one-vote' principle, when the convention's product was 
submitted for ratification. 

72 376 U.S. 1 (1964). 
73 See Shapiro v. Thompson. 394 U.S. 618 (1969); Schneider v. 

Rusk. 377 U.S. 163 (1964); Bolling v. Sharpe, 347 U.S. 497 (1954). 
See also United States v. Pipefitters, 434 F .2d 1116, 1124 (8th Cir . 
1971); United States v. synnes, 438 F.2d 764, 771 (8th Cir. 1971); 
Henderson v. ASCS. I'tfacon County. Alabama, 317 F. Supp. 430, 
434-35 (M.D. Ala. 1970). See generally Griffin v. Richardson, 346 
F. Supp. 1226,1232-33 (D. Md. 1972). 

74 93 S.Ct. 979 (1973). 
75 403 U.S. 182 (1971). 
7·394 U.S. 526, 531 (1968l. 
"The present 1970 census establishes the mean population of 

congressional districts as approximately 467,000. As Alaska has a 
population of approximately 302,000, the absolute differential is 
over 50%. There are similar disparities in some states with two 
representatives (e.g., South Dakota's two Congressmen each repre­
sent 333,000 people), but they are not as great. 

"see United States v. Germaine, 99 U.S. 508 (1878); United 
States v. Mouat, 124 U.S. 303 (1888); United States v. Smith, 124 
U.S. 525 (1888). See generally 1 Hinds, Precedents of the House of 
Representatives § 493 (1907). In Board of Supervisors of Elections 
v. Attorney General, 246 Md. 417, 439, 229 A.2d 388, 395 (1967), 
the court held that a delegate to a state constitutional convention 
was not an "officer" so that a member of the legislature was not 
guiltY of dual office-holding when he simultaneously served as a 
delegate; accord, Livingston v. Ogilvie, 43 III.2d 9, 250 N.E.2d 138 
(1969). But see Forty-Second Legislative Assembly v. Lennon, 481 
P.2d 330 (Mont. 1971); State v. Gessner, 129 Ohio St. 290,195 
N.E. 63 (1935l. 

79 See 1 Farrand 376; Reservists Comm_ to Stop the War v. Laird, 
323 F. Supp. 833 (D.D.C. 1971) . 

•• Jameson, supra note 17, at § § 582-584; Dodd, "Amending the 
Federal Constitution," 30 Yale L.J. 321,346 (1921). 

·'Wise v. Chandler, 270 Ky. I, 108 S.W.2d 1024 (1937) (also 
holding that state legislative rejection of a proposed constitutional 
amendment cannot be reconsidered); Coleman v. Miller, 146 Kan. 
390, 71 P.2d 518 (1937) (dicta). The issue was discussed, though 
not passed on by the Court, in Chief Justice Hughes' opinion in 
Coleman v. Miller, 307 U.S. 433,447-50 (1938l. 

"This rule would take precedence over the action of Congress in 
refusing to permit New Jersey and Ohio to rescind their ratifications 
of the fourteenth amendment. The right to ratify after a previous 
rejection. would confirm precedents established in connection with 
the ratifications of the Thirteenth and Fourteenth Amendments. 
See generally Myers, The Process of Constitutional Amendment, S. 
Doc. No. 314, 76th Cong., 3rd Sess. (1940l. 

.. S. Rep. No. 336, 92nd Cong., 1 st Sess. 2 (1971). 

46 



123 


Appendix A 

COMMENTS 

Our vieW'S '$ to the desir­
ability of legIslatIon 1m· 
plementing the con.....· 
tion method of initining 
amendments Ip_r It 
pages 7 to 9. 

Sec. 2 Our "ws .. to !he 
limitability of I con...n· 
ti_ are .t forth al PItH 
9 to 17. 

Th. phrue "nature of 
the Imendment or 
.".ndmenu·' is unciear 
and diHen from !he 
ph...ololY conteined in 
Sections 4, 5, 6, 8, 10 
and 11. Our dilCUsion of 
!his item appean at !MIl" 
18, 19, 30 Ind 31. 

This IPpendi x is designed to capsulize our comments n!g.rding 
various principles reflected in S. 1272 and to 'ero".,e!erence pertl' 
nent parts of our report. The undP.rlining. insertions inoted by 
brackets) Ind deletions which appear in S. 1272 have been supplied 
by us for the purpose of illustratinlil our comments, 

93rd Congress 
1st Session 
S. 1272 

IN THE SENATE OF THE UNITED STATES 
March 19, 1973 
Referred to the Committee on the JudiCiary 
Passed the Senate July 9, 1973 

ABILL 

To provide procedures for calling constitutional 
conventions for proposing amendments to the 
Constitution of the United States, on application 
of the legislatures of two·thirds of the States, 
pursuant to article V of the Constitution. 

Be it enacted by the Senate and House of 
Representatives of the United States of America in 
Congress assembled. that this Act may be cited as 
the "Federal Constitutional Convention Procedures 
Act", 

APPLICATIONS FOR CONSTITUTIONAL CON· 
VENTION 

SEC. 2. The legislature of a State. in making 
application to the Congress for a constitutional 
convention under article V of the Constitution of 
the United States on and after the enactment of 
this Act. shall adopt a resolution pursuant to this 
Act stating, in substance, that the legislature 
requests the calling of a convention for the purpose 
of proposing one or more amendments to the 
Constitution of the United States and stating the 
nature of the amendment or amendments to be 
proposed. 

59-609 0 - 80 - 9 
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APPLICATION PROCEDURE 

Sec:.3 SEC. 3. (a) For the purpose of adopting or 
(a) For the reasons set rescinding a resolution pursuant to section 2 and forth at pages 28 to 3D, 

we believe that a state section 5, the State legislature shall follow the rules 

governor should have no of procedure that govern the enactment of apwt in the pro_s by 
which a state legislature statute by that legislature, but without the need 
applias for a convention. for approval of the legislature's action by theThis section is unclear as 
to whether a state may governor of the State. 
on its own initiative .... 
sign a rola to the gover­
nor . The phraseology 
concerning the governor 
also is different from that 
employed in Section 
12( b) with respect to ra­
tification. Additionally, 
the requirement that 
state statutory proce­
dures "shall" apply to 
applications differs from 
the terminology of Sec­
tion "12(b) as well as 
rai_ questions under 
Hawke v. Smith, No.1, 
253 U.s. 221 (19201, and 
Leser v. Garnett, 258 
U.S. 130 (1922). See 
Trombetta v. Florida, 
393 F. Supp. 575 (D. 
Fla. 1973). 

(bl As discu_d at pages (b) Questions concerning the adoption of a State 
20 to 25, the Committee resolution cognizable under this Act shall bebelieves that limited judi­

cial review is necasaary [determined]

and desirable and has spe­
 deteFminabie by the Congress of the United States cifically so provided in a 
new proposed Section aA6-..j.u--Eleeisions---theFeeA--4laH--be-~-&fl-flll 
16. The introduction of otMB;-tfle.ItldiAg-Stfite-aA6-Fetier-al-eouRs.such review requires the " 
deletion of the language 
regarding the binding na­
ture of congresional de­
terminations. The "clear­
ly erroneous" standard 
suggested in our PIG­
poad Section 16 ac­
knowledges the appropri­
aten_ of initial con.e­
ssional determinations in 
this area but withdraws 
the finality of such deci­
sions. 

TRANSMITTAL OF APPLICATIONS 

SEC. 4 (a) Within thirty days after the adoption by 
the legislature of a State of a resolution to apply 
for the calling of a constitutional convention, the 
secretary of state of the State, or if there be no 
such officer, the person who is charged by the 
State law with such function, shall transmit to the 
Congress of the United States two copies of the 
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(2) New. Inasmuch as 
each legislature recei ••s a 
copy of all .alid appl,ca· 
tions pursuant to Section 
4(dl [4 (cl in 5.12721. 
preparation of the list 
would be a simpl. task. 
In doing so. the state 
would be abl. to ."pr.... 
the purpose of its appli· 
cation in relation to 
those .Ireedy received. 
thereby nsisting Con· 
gress in rendering its de· 
termination pursuant 10 
Section 6 (al IS to wheth· 
er the requisite number of 
applications ha.e been r.­
eei••d on "the same sub· 
ject." 

(cl New. The adoption of 
judicia' review requires 
that courts be abl. to 
define the accrual of 
grievances with particu­
larity. 5.1272 lea.... un· 
certain the status of an 
apptication or rescission 
absent specific congres· 
sional action. Our pro· 
posed new Section 4(cl 
limits the period of un· 
certainty to 60 days. If 
Congress does not let 
upon a state transminal 
within that period. it is 
deemed •• Iid. The period 
for judicial ,..,iew thus 
begins to· run no ...or 
than 60 'days after receipt 
of the application. 

The possibility of a Sen· 
ate filibuster blocki", re· 
jection of • patently de· 
fecti.e application. thus 
CIIusing the application to 
be deemed valid under 
Section 4(cl. is off.t by 
the fact that In action 
would lie under Section 
16(.1 for declaratory r.· 
lief. Section 4(c) ."press· 
Iy notes thaI such. fail· 
Ute to .ct is subject to 
,..,iew under Section 16. 
State legislators as _II as 

application. one addressed to the President of the 
Senate, and one to the Speaker of the House of 
Representatives. 

(b) Each copy of the application so made by any 
State shall contain­

(1) the title of the resolution; 

[ (2) to the extent practicable a list of all state 
applicatiOns in effect on the date of adoption 
whose subject or subjects are substantially the 
same as the subject or subjects set forth in the 
application; 1 
[3]
+2-. the exact text of the resolution signed by the 
presiding officer of each house of the State 
legislature; and 

[41 
f6> The date on which the legislature adopted the 
resolution; and shall be accompanied by a certifi· 
cate of the secretary of state of the State. or such 
other person as is charged by the State law with 
such function, certifying that the application ac· 
curately sets forth the text of the resolution. 

[ (c) Upon receipt, an application shall be deemed 
valid and in compliance with article V of the 
Constitution and this Act, unless both Houses of 
Congress prior to the expiration of 60 days of 
continous session of Congress following the receipt 
of such application shalt by concurrent resolution 
determine the application is invalid, either in whole 
or in part. Failure of Congress to act within the 
specified period is a determination subject to 
review under section 16 of this Act. Such resolu· 
tion shall set forth with particularity the ground or 
grounds for any such determination. The 60~day 
period referred to herein shall be computed in 
accordance with section 11 (b) (2) of this Act.] 
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members of Congress 
would appear to qual ify 
as "aggrieved" parties. 
See Coleman v. Miller, 
307 U.S. 433 (1939). 

Section 4(c) thus results 
in an early determination 
of the application's pro· 
cedural aspects. Only the 
question of the si milarity 
of an application's sub­
ject to the subject of 
other applications is reo 
served for later determ i· 
nation by Congress. 

(d) Same as present Sec· 
tion 4( c) of S.1272 ex· 
capt for the suggested in­
sertions. which are de· 
signed to reflect the 
introduction of judicial 
review. The requirement 
for transmittal of applica­
tions to state legislatures 
is limited to valid applica­
tions. 

(e) For the reasons set 
forth at pages 31 and 32. 
the Committee agrees 
that some time limitation 
is necessary and desirable 
but takes no Position on 
the exact time, except 
believes that four or 
seven years would be rea­
sonable and that a con· 
gressional determination 
as to either should be 
accepted. 

The Committee's views as 
to the use of the "same 
subject" test appear at 
pages 18. 19. 30 and 31. 

(b) We believe that it is 
desirable to have a rule 
such as that contained in 
this section permitting 
the withdrawal of an ap· 
plication. See our discus­
sion of this point at pages 
32 and 33. 

[d] 
-fe~- Within ten days after receipt of a copy of any 
such application, the President of the Senate and 
Speaker of the House of Representatives shall 
report to the House of which he is the presiding 
officer, identifying the State making appl ication, 
the subject of the application, and the number of 
States then having made application on such 
subject. [Within the 60-day period provided for in 
Section 4(cl.l the President of the Senate and 
Speaker of the House of Representatives shall 
jointly cause copies of such application to be sent 
to the presiding officer of each house of the 
legislature of every other State and to each 
Member of the Senate and House of Representa­
tives of the Congress of the United States, [pro­
vided, however, that an .application declared invalid 
shall not be so transmitted.] 

EFFECTIVE PERIOD OF APPLICATION 

SEC. 5 (a) An application submitted to the Con­
gress by a State, unless sooner rescinded by the 
State legislature shall remain effective for seven 
calendar years after the date it is received by the 
Congress. except that whenever within a period of 
seven calendar years two-thirds or more of the 
several States have each submitted an application 
calling for a constitutional convention on the same 
subject all such applications shall remain in effect 
until the Congress has taken action on a concurrent 
resolution pursuant to section 6, calling for a 
constitutiona I conventi on. 

(b) A State may rescind its application calling for a 
constitutional convention by adopting and trans­
mitting tothe Congress a resolution of rescission in 
conformity with the procedure specified in sec­
tions 3 and 4, except that no such rescission shall 
be effective as to any valid application made for a 
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As for the requirement 
respecting the procedures 
to be followed••e our 
comments to Section 
3(.1. 

lcl See our comments to 
Section 3( bL 

With regard to "the na­
ture of the amendment 
or amendments" phrase­
oIogy._ our comments 
to Section 2. 

The concurrent resolu­
tion calling the con...n· 
tion may also have to 
deal with such questions 
• to when the election 
of delega tes will 13ke 
place. 

The position' that the 
President has no place in 
the calling process is dis· 
cussed at pages 25 to 28. 
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constitutional convention upon any subject after 
the date on which two-thirds or more of the State 
legislatures have valid applications pending before 
the Congress seeking amendments on the same 
subjects . 

.Questions concerning the recission of a State's ap­
plication shall be determined by the Congress of 
the United States af'Iod-it~.eeci5teM-sheH+*-bi~~ 
on--aH---t)theFs--in~-Stilt~--aAG-,r;€deF&I--~OUr-t5. 

CALLING OF A CONSTITUTIONAL CONVEN­
TION 

SEC. 6_ (a) It shall be the duty of the Secretary of 
the Senate and the Clerk of the House of Represen­
tatives to maintain a record of all applications 
received by the President of . the Senate and 
Speaker of the House of Representatives from 
States for the calling of a constitutional convention 
upon each subject. Whenever applications made by 
two-thirds or more of the States with respect to 
the same subject have been received. the Secretary 
and the Clerk shall so report in writing to the 
officer to whom those applications were transmit­
ted, and such officer thereupon shall announce on 
the floor of the House of which he is an officer the 
substance of such report. It shall be the duty of 
such House to determine that there are in effect 
valid applications made by two-thirds of the States 
with respect to the same subject. If either House of 
the Congress determines,upDn .a consideration of 
any such report or of a concurrent resolution agreed 
to by the other House of the Congress, that there 
are in effect valid applications made by two-thirds 
or more of the States for the calling of a 
constitutional convention upon the same subject, it 
shall be the duty of that House to agree to a 
concurrent resolution calling for the convening of a 
Federal constitutional convention upon that sub­
ject. Each such concurrent resolution shall (1) 
designate the place and time of meeting of the 
convention, and (2) set forth the nature of the 
amendment or amendments for the consideration 
of which the convention is called_ A copy of each 
such concurrent resolution agreed to by both 
Houses of the Congr:ess shall be transmitted forth­
with to the Governor and to the presiding officer 
of each house of the legislature of each State. 
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The Committee bel ieves 
that the principle of one 
person. one vote applies 
and that Section 7(a) vio· 
lates that principle. The 
Committee is of the view 
that an apportionment 
plan which allotted to 
each state a nu mber of 
delegates equal to its rep· 
resentation in the House 
of Representatives should 
be an acceptable compli· 
ance with those stan R 

dards. This subject is dis· 
cussed at pages 34 to 31'. 
The persons entitled to 
vote for delegates could 
be more clearly stated to 
include all persons en· 
titled to vote for memo 
bers of the House of 
Representatives. The 
manner of nominating 
persons for delegate elec· 
tion might, as provided 
by S.1272, best be left to 
each state. 

The question of the eligi· 
bility of members of 
Congress to be delegates 
is discussed at page 37. 
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(b) The convention shall be convened not later 
than one year after adoption of the resolution. 

DELEGATES 

SEC. 7. (a) A convention called under this Act 
shall be composed of as many delegates from each 
State as it is entitled to Senators and Representa· 
tives in Congress. In each State two delegates shall 
be elected at large and one delegate shall be elected 
from each congressional district in the manner 
provided by State law. Any vacancy occurring in a 
State delegation shall be filled by appointment of 
the Governor of each state. 

(b) The secretary of state of each State, or, if there 
be no such officer, the person charged by State law 
to perform such function shall certify to the Vice 
President of the United States the name of each 
delegate elected or appointed by the Governor 
pursuant to this section. 

(c) Delegates shall in all cases, except treason, 
felony, and breach of the peace, be privileged from 
arrest during their attendance at a session of the 
convention, and in going to and returning from the 
same and for any speech or debate in the con­
vention they shall not be questioned in any 
other place. 

(d) Each delegate shall receive compensation for 
each day of service and shall be compensated for 
traveling and related expenses. Provision shall be 
made therefor in the concurrent resolution calling 
the convention. The convention shall fix the com­
pensation of employees of the convention. 

CONVENING THE CONVENTION 

SEC. 8. (a) The Vice President of the United States 
shall convene the constitutional convention. He 
shall administer the oath of office of the delegates 
to the convention and shall preside until the 
delegates elect a presiding officer who shall preside 
thereafter. Before taking his seat each delegate shall 
subscribe to an oath by which he shall be commit· 
ted during the conduct of the convention to refrain 
from proposing or casting his vote in favor of any 
proposed amendment to the Constitution of the 
United States relating to any subject wh ich is not 
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The Committee agrees 
with the principle that 
.ch delegate have one 
yott. 

(al Th. Committ.. be· 
Ii.... that Congress 
"ould not impose a vote 
,~ui,..ment on a conven· 
tion. It vi.ws • un· 
wi•• and of questionable 
v.idity any attempt to 
,..,late the internal pro· 
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named or described in the concurrent resolution of 
the Congress by which the convention was called. 
Upon the election of permanent officers of the 
convention, the names of such officers shall be 
transmitted to the President of the Senate and the 
Speaker of the House of Representatives by the 
elected presiding officer of the convention. Further 
proceedings of the convention shall be conducted 
in accordance with such rules, not inconsistent 
with this Act, as the convention may adopt. 

(b) There is hereby authorized to be appropriated 
such sums as may be necessary for the payment of 
the expenses of the convention. 

(c) The Administrator of General Services shall 
provide such facilities, and the Congress and each 
executi ve department and agency shall provide 
such information and assistance, as the convention 
may require, upon written request made by the 
elected presiding officer of the convention. 

PROCEDURES OF THE CONVENTION 

SEC. 9. (a) In voting on any question before the 
convention, including the proposal of amendments, 
each delegate shall have one vote. 

(b) The convention shall keep a daily verbatim 
record of its proceedings and publish the same. The 
vote of the delegates on any question shall be 
entered on the record. 

(c) The convention shall terminate its proceedings 
within one year after the date of its first meeting 
unless the period is extended by the Congress by 
concurrent resolution. 

(dl Within thirty days after the termination of the 
proceedings of the convention, the presiding offi· 
cer shall transmit to the Archivist of the United 
States all records of official proceedings of the 
convention. 

PROPOSAL OF AMENDMENTS 

SEC. 10. (a) Except as provided in subsection (b) 
of this section, a convention called under this Act 
may propose amendments to the Constitution by a 
vote of two-thirds of the total number of delegates 
to the convention. 
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cedures of a convention. 
It also notes that the vote 
requirement in S.1272 
based on the totel num· 
ber of delegates is more 
stringent than that reo 

. quired for amendments 
proposed by Congress. 
See pages 17 to 20 of this 
report. 

(bl See our comments to 
Section 2 with regard to 
the underlining and our 
comments to Section 
3( bl as for the deletions. 

(bl The position that the 
President has no place in 
this process is discussed 
at pages 25 to 28. 

As for the language "re· 
lates to or includes a sub· 
ject" in (BI. see our com· 
ments to Section 2. 

(b) No convention called under this Act may 
propose any amendment or amendments of a 
nature different from that stated in the concurrent 
resolution calling the convention. Questions arising 
under this subsection shall be ~etermined -sole~'f by 
the Congress of the United States afld..j.ts-decisions 
shall--ee--binding·on-all--e#ler-s;-iflcluding-State-and 
FedeFaI--eat:tr-ts. 

APPROVAL BY THE CONGRESS AND TRANS­
MITTAL TO THE STATES FOR RATIFICATION 

SEC. 11. (a) The presiding officer of the conven­
tion shall, within thirty days after the termination 
of its proceedings, submit to the Congress the 
exact text of any amendment or amendments 
agreed upon by the convention. 

(b) (1) Whenever a constitutional convention called 
under this Act has transmitted to the Congress a 
proposed amendment to the Constitution, the 
President of the Senate and the Speaker of the 
House of. Representatives, acting jointly, shall 
transmit such amendment to the Administrator of 
General Services upon the expiration of the first 
period of ninety days of continuous session of the 
Congress following the date of receipt of such 
amendment unless within that period both Houses 
of the Congress have agreed to (a) a concurrent 
resolution directing the earlier transmission of such 
amendment to the Administrator of General Ser­
vices and specifying in accordance with article V of 
the Constitution the manner in which such amend­
ment shall be ratified, or (B) a concurrent resolu­
tion stating that the Congress disapproves the 
submission of such proposed amendment to the 
States because such proposed amendment relates 
to or includes a subject which differs from or was 
not Included among the subjects namea or de­
sc"bed In the concurrent resolution of the Con­
gress by which the convention was called, or 
because the procedures followed by the convention 
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(bl I t is not clear whether 
this _tion would accept 
any lI*'i., limitation 
adopted by • nate with 
r.pec:t to ratification, 
other than the _t of 
the governor or any other 
body. See our comments 
to Section 3(.1. 

The e"clusion of the gov· 
ernor from the pr_. 
with which we agree. is 
discuaed at P898S 28 to 
30. 

in proposing the amendment were not in substan· 
tial conformity with the provisions of this Act. No 
measure agreed toby the Congress which expresses 
disapproval of any such proposed amendment for 
any other reason, or without a statement of any 
reason, shall relieve the President of the Senate and 
the Speaker of the House of Representatives of the 
obligations imposed upon them by the first sen­
tence of this paragraph. 

(2) For the purposes of paragraph (1) of this 
subsection, (A) the continuity of a session of the 
Congress shall be broken only by an adjournment 
of the Congress sine die, and (B) the days on which 
either House is not in session because of an 
adjournment of more than three days to a day 
certain shall be excluded in the computation of the 
period of ninety days. 

(c) Upon receipt of any such proposed amendment 
to the Constitution, the Administrator shall trans­
mit forthwith to each of the several States a duly 
certified copy thereof, a copy of any concurrent 
resolution agreed to by both Houses of the 
Congress which prescribes the time within which 
and the manner in which such amendment shall be 
ratified. and a copy of this Act. 

RATIFICATION OF PROPOSED AMENDMENTS 

SEC. 12. (a) Any amendment proposed by the 
convention and submitted to the States in accord· 
ance with the provisions of this Act shall be valid 
for all intents and purposes as part of the Constitu­
tion of the United States when duly ratified by 
three·fourths of the States in the manner and 
within the time specified. 

(b) Acts of ratification shall be by convention or 
by State legislative action as the Congress may 
direct or as specified in subsection (c) of this 
section. For the purpose of ratifying proposed 
amendments transmitted to the States pursuant to 
this Act the State legislatures shall adopt their own 
rules of procedure. Any State action ratifying a 
proposed amendment to the Constitution shall be 
valid without the assent of the Governor of the 
State. 

(c) Except as otherwise prescribed by concurrent 
resolution of the Congress, any proposed amend· 
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" 

, 

la)-Ibi As dlllCUSNd at 
pages 37 and 38. the Com­
mittee agr_ with the 
principle permitting a 
state to rescind a ratifica­
tion or rajection vote. 

Ic) See our cOlTlments to 
Section lib). 

ment to the Constitution shall become valid when 
ratified by the' legislatures of three-fourths of the 
several States within seven years from the date of 
the submission thereof to the States, or within 
such other period of time as may be prescribed by 
such proposed amendment. 

(d) The secretary of state of the State, or if there be 
no such officer, the person who is charged by State 
law with such function, shall transmit a certified 
copy of the State action ratifying any proposed 
amendment to the Administrator of General Ser­
vices. 

RECISSIONOF RATIFICATIONS 

SEC. 13. (a) Any State may rescind its ratification 
of a proposed amendment by the same processes 
by which it ratified the proposed amendment, 
except that no State may rescind when there are 
existing valid ratifications of such amendments by 
three-fourths of the States. 

(b) Any State may ratify a proposed amendment 
even though it previously may have rejected the 
same proposal. 

(c) Questions concerning State ratification or rejec­
tion of amendments proposed to the Constitution 
of the United States, shall be determined-solely- by 
the Congress of the United Statesand-it~.eeeisieAs 
skall--ee--bifldiflg-on-all-G#leFs;-tAeluding-State-afld 
redeFaJ.-eet:tr-ts: 

PROCLAMATION OF CONSTITUTIONAL 
AMENDMENTS 

SEC. 14. The Administrator of General Services, 
when three-fourths of the several States have 
ratified a proposed amendment to the Constitution 
of the United States, shall issue a proclamation 
that the amendment is a part of the Constitution 
of the United States. 

EFFECTIVE DATE OF AMENDMENTS 

SEC. 15. An amendment proposed to the Constitu­
tion of the United States shall be effective from 
the date specified therein or, if no date is specified, 
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New. Th. purpose of ou r 
proposed Section 16 is to 
provide limit.d judicial 
review of controversies 
arising under S.1272. The 
procedural framework of 
the bill ..ts forth clear 
sundards for edjudica· 
tion of mlny of the po. 
tentill controvers•• Ind 
to this extent judicial in· 
terpretation of the act 
does not differ from the 
normal role of the couru. 
Moreov.r. det.rminations 
such as the similarity of 
applications or the con· 
formity of proposed 
amendments to the scope 
of the con"ention call are 
no more diffieu It than, 
MY. interpretation of the 
gene..' !.nguage of the 
Intitrust laws or the se· 
curities ICts. The fact 
that th_ questions oc· 
cur in I constitutional 
conlext does not dimin· 
ish the II< ill of the Sench 
to interpr.t Ind develop 
the law in light of the 
flCtuII situations of I 
given controversy, 

Selecti on of. thr..-judge 
district court • the ini· 
till forum for contro"er· 
sies acknowledges that 
INIny controversi. INIV 
be _tilily state ques· 
tions. For exlmple. Con· 
....s might reject In IP' 
plication because of a de· 
fKt in the composition 
of the state legislatur•. 
C/.. l'etuskey v. Ramp' 
ton. 307 F. Supp. 231. 
235 (D. Utah 19691, 
.ff'd. 431 F. 2d 378 
(10th Cir. 19701, Cliff. 
~illd. 401 U.S. 913. In 
this instance. it __ 
prefe..bIe to provide thet 
the district court, 
.:hool.d in state INItters. 
....... the initial review. 
Appeal from th_iudge 
couru would lie in the 
United States Supreme 
Court. 
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then on the date on which the last State necessary 
to constitute three·fourths of the States of the 
United States, as provided for in article V, has 
ratified the same. 

JUDICIAL REVIEW 

[SEC. 16. (a) Determinations and findings made by 
Congress pursuant to the Act shall be binding and 
final unless clearly erroneous. Any person ago 
grieved by any such determination or finding or by 
any failure of Congress to make a determination or 
finding within the periods provided in this Act may 
bring an action in a district court of the United 
States in accordance with 28 U.S.C. § 1331 and 28 
U.S.C. § 2201 without regard to the amount in 
controversy. The action may be brought against 
the Secretary of the Senate and the Clerk of the 
House of Representatives or, where appropriate, 
the Administrator of General Services. and such 
other parties as may be necessary to afford the 
relief sought. The district courts of the United 
States shall have exclusive jurisdiction of any 
proceedings instituted pursuant to this Act, and 
such proceedings shall be heard and determined by 
three judges in accordance with 28 U.S.C. § 2284. 
Any appeal shall be to the Supreme Court.] 
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New. This subsection 
would establish a short 
limitation period. Since 
the introduction of judi· 
eial review should not be 
allowed to delay the 
a mending process un­
duly, any claim must be 
raised promptly. The lim­
itations period combined 
with expedited judicial 
procedu res is designed to 
result in early presenta­
tion and resolution of 
any dispute_ 

[ (b) Every claim ansmg under this Act shall be 
barred unless suit is filed thereon within sixty days 
after such claim first arises.] 
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Appendix B 

A Note on the 
Table: 

Article V Applications Submitted Since 1789 

PART ONE: A TabuJation of Applications 
by'8tates and Subjects 

By Barbara Prager and Gregory Milmoe* 

This table is offered as a comprehensive compila­
tion of Article V applications categorized by state 
and by' application content. The table maximizes 
the number of applications, i.e., whenever any 
source recognizes an application, it has been 
included- in this table. For .this reason it must be 
emphasized that the totals:are valuable only as an 
overview and not for the ·purpose of determining 
whether twcrthirds of the' states have applied for a 
convention on any given category. 

Allowing for slight semantic differences among the 
authorities consulted; the categories used are, for 
the most part, generally accepted. Any readily 
discernible differences' are set forth in the notes 
below. A more serious problem is -the sometimes 
sharp disparity among the sources consulted with 
regard to what should be recognized as an applica· 
tion. Rather than attempt to make definitive 
judgments as to what applications should be 
treated as such, we have set out in the notes below 
the generally recognized applications followed by 
the applications recognized by particular sources. 

A total of sixsour-ceswere selected forconsulta­
tion.Jn t.ae preparation of this table. They are: 

(continued on page 62) 

*Barbara Prager is a student at New York Law 
School and Gregory Mrtmoe a student at ~ord­
ham Law School. We aredeep~y grateful to them 
for their time and efforts in preparing these 
documents for our Committee and are pleased to 
have them accompany our report. We believe 
they present an excellent overview of the types 
of applications which have been submitted to 
Congress since the adoption of the Constitution. 
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(continued from page 59) 

Buckwalter, "Constitutional Conventions and State 
Legislators," 20 J.Pub.L. 543 (1971) [hereinafter 
cited as Buckwalter]; Graham, "The Role of the 
States in Proposing Constitutional Amendments," 
49 A.B.A.J. 1175 (1963) [hereinafter cited as 
Graham]; E. Hutton, State Applications to Congress 
Calling for Conventions to Propose Constitutional 
Amendments (January 1963 to June 8, 1973). 
June 12, 1973 (Library of Congress, Congressional 
Research Service, American Law Division Paper) 
[hereinafter cited as Library of Congress Study] ; 
Hearings on S. 2307 Before the Subcomm. on 
Separation of Powers of the Senate Comm. on the 
Judiciary, 90th Cong., 1st Sess. 115-18 (1967) 
[hereinafter cited as 1967 Hearings] ; Tydings, Fed­
eral Constitutional Convention, S. Doc. No. 78, 
71st Cong., 2d Sess. (1930) [hereinafter cited as 
1930 S.Doc.]; and W. Pullen, "The Application 
Clause of the Amending Provision of the Constitu­
tion," 1951 (unpublished dissertation in Univ. of 
North Carolina Library) [hereinafter cited as 
Pullen] . 

It should be noted that certain of the studies 
consider only limited time periods and, therefore, 
were consulted only for the time periods indicated: 
Buckwalter (1788-1971 ); Graham (1788-1963); 
Library of Congress Study (1963-73); 1967 Hear- . 
ings (1963-67); 1930 S. Doc. (1788-1911); Pullen 
(1788-1951 ). 

Buckwalter, Pullen, 1930S. Doc. and Graham were 
consulted. All sources cite: Ga. 1832; Mo. 1907; 
N.Y. 1789; Tex. 1899; Ga. 1788; Wis. 1929. 

Buckwalter, Pullen and Graham cite: III. 1861; Ind. 
1861; Ky. 1861; Ohio 1861; Wash. 1901; Wis. 
1911. . 

Buckwalter and Graham cite: Va. 1861. 

Pullen cites: Ky. 1863; N.J. 1861; N.C. 1866; Ore. 
1864; S.C. 1832. 

Buckwalter apparently categorized 15 applications 
as "General" applications, which he also included 
in his "Direct Election ofSenators" category. They 
are: Colo. 1901; III. 1903; Iowa 1907, 1909; Kan. 
1901, 1905, 1907; La. 1907; Mont. 1911; Neb. 
1907; Nev. 1907; N.C. 1907; Okla. 1908; Ore. 
1901; Wash. 1903. 
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Direct 
Election of 
Senators 

Anti­
Polygamy 

Pullen, Graham, 1930 S. Doc., and Buckwalter 
were consulted. All sources cite: Ark. 1901,1903; 
Cal. 1903, 1911; Colo. 1901; Idaho 1903; III. 
1903, 1907, 1909; Ind. 1907; Idaho 1901*; Iowa 
1904, 1909; Kan. 1907; Ky. 1902; La. 1907; Me. 
1911; Mich. 1901; Minn. 1901; Mo. 1901,1905; 
Mont. 1901, 1905, 1907, 1911; Neb. 1893, 1901, 
1903, 1907; Nev. 1901, 1903, 1907; N.J. 1907; 
N.C. 1901, 1907; Ore. 1901, 1903, 1909; Pa. 
1901; S.D. 1901, 1907,1909; Tenn. 1901, 1905; 
Tex. 1901; Utah 1903; Wash. 1903; Wis. 1903, 
1907. 
Pullen, Graham and Buckwalter cite: Ark. 1911; 
Iowa 1907; Minn. 1911; Mo. 1903; Mont. 1903; 
Nev. 1905; N.D. 1903; Ohio 1908, 1911; Okla. 
1908 (1930 S. Doc. dated this application 1909]; 
Tenn. 1903; Tex. 1911. 

Graham, Buckwalter and 1930 S. Doc. cite: Kan. 
1901; Wyo. 1895. 

Graham and Buckwalter cite: Kan. 1905, 1909; 
Mont. 1908; Wis. 1908; Ore. 1907. 

Pullen, Graham and 1930 S. Doc. cite: [as second 
applications] Ore. 1901, 1903. 

1930 S. Doc. cites: [second applications] Iowa· 
1904. 

Pullen cites: [second applications1 Cal. 1911; Tenn. 
1901; Nev. 1901; Iowa 1911; Ore. 1909. 

·Graham, Pullen and 1930 S. Doc. note that this 
application proposed the direct election of the 
President and Vice President as well as Senators. 

Pullen, Graham, Buckwalter and 1930 S. Doc. were 
consulted. All sources cite: Del. 1907; III. 1913; 
Mich. 1913; Mont. 1911; Neb. 1911; N.Y. 1906; 
Ohio 1911; S.D. 1909;. Tenn. 1911; Vt. 1912; 
Wash. 1909; Wis. 1913. 

Pullen, Graham, and Buckwalter cite: Cal. 1909; 
Conn. 1915; Iowa 1906; La. 1916; Me. 1907; Md. 
1908, 1914; Minn. 1909; N.H. 1911; Okla. 1911; 
Ore. 1913; Pa. 1907, 1913; S.C. 1915; Tex. 1911; 
W. Va. 1907. 

Graham and Buckwalter cite: N.D. 1907; Wash. 
1910. 

\ 
\ 
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Repeal of 
Prohibition 

Limitation of 
Federal Tax­
ing Power and 
Repeal of 16th 
Amendment 

World 
Federal 
Government 

Limit 
Presidential 
Tenure 

Treaty 
Making 
of the 
President 

Revision of 
Article V 

Pullen, Buckwalter and Graham were consulted. 
All sources cite: Mass. 1931; Nev. 1925; N.J. 1932; 
N.Y. 1931; Wis. 1931. 

Graham and Buckwalter were consulted.+ All 
sources cite: Ala. 1943r; Ark. 1943r; Del. 1943; 
Fla. 1951; Ga. 1952(a)*; III. 1943r; Ind. 1943, 
1957; Iowa 1941 r 1951; Kan. 1951; Ky. 1944r; 
La. 1950r; Me. 1941, 1951 r; Mass. 1941 r; Mich. 
1941, 1949; Miss. 1940; Neb. 1949r; N.H. 1943, 
1951; N.J. 1944r; N.M. 1951; Nev. 1960(a); Okla. 
1955; Pa. 1943; R.1. 1940r; Utah 1951; Va. 
1952(a)*; Wis. 1943r; Wyo. 1939; S.C. 1962(a). 

+Packard, "Constitutional Law; The States and the 
Amending Process," 45 A.BAJ. 161 (1959), 
limiting his discussion to this subject, lists applica­
tions (undated) from: Idaho, Mont., S.D. and 
Tenn., none of which are cited by any other source. 

Graham cites: Colo. 1963; La. 1960(a); Md. 1939; 
Tex. 1961(a);Wyo. 1959(a). 

(a) Repeal of 16th Amendment. 

*Graham cites these as Repeal applications while· 
Buckwalter merely cites them as tax limitation 
applications. 

r = Rescinded 

Pullen, Graham, and Buckwalter were consulted. 
All sources cite: Cal. 1949*; Conn. 1949; Fla. 
1949; Me. 1949; N.J. 1949*; N.C. 1949* . 

Graham and Buckwalter cite: Fla. 1943, 1945. 

* Rescinded 

Pullen, Graham, and Buckwalter were consulted. 
All sources cite: III. 1943; Iowa. 1943; Mich. 1943; 
Mont. 1947; Wis. 1943. 

Pullen, Graham, and Buckwalter were consulted. 
All sources cite: Fla. 1945. 

Buckwalter and Graham cite: Ga. 1952; Ind. 1957. 

Buckwalter, Graham, and Library of Congress 
Study* were consulted. All sources cite: Ark. 
1963; Fla. 1963; Idaho 1963; III. 1963; Kan. 
1963r; Mo. 1963; Okla. 1963; S.C. 1963; S.D. 
1963; Tex. 1963; Wyo. 1963. 
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Buckwalter and Graham cite: Idaho 1957; III. 
1953; Ind. 1957; Mich. 1956; S.D. 1953. 1955; 
Tex. 1955. 

*The Graham study continued through 1963. 
while the Library of Congress Study began in 1963. 

r = Rescinded 

Buckwalter and Library of Congress Study cite: 
Va. 1965. 

Buckwalter. Graham and Library of Congress 
Study were consulted. 

Buckwalter and Graham cite: Ga. 1955. 1959. 

Buckwalter and Library of Congress Study cite: 
.Ga. 1965; La. 1965; Miss. 1965. 

Graham cites: Va. 19e<)* 


-The Graham study continued through 1963. 

while the Library of Congress Study began in 

1963. 


Graham was the only source consulted. 


Graham cites: Ark. 1961; Fla. 1957; Ga. 1961; La. 

1960. 


Buckwalter. 1967 Hearings, and Library of Con· 

gress Study were consulted. All sources cite: Ala. 

1965; Ariz. 1965; Ark. 1963. 1965; Colo. 1965; 

Fla. 1965; Idaho 1963. 1965; 111.1967; Ind. 1967; 

Kan. 1963r • 1965r ; Ky. 1965; Md. 1965; Minn. 

1965; Miss. 1965; Mo. 1963, 1965; Mont. 1963, 

1965; Neb. 1965; Nev. 1963. 1967; N.H. 1965; 

N.M. 1966; N.C. 1965; N.D. 1967; Okla. 1965; 
S.C. 1965; S.D. 1965; Tenn. 1966; Tex. 1963. 
1965; Utah 1965; Va. 1964. 1965; Wash. 1963; 

. Wyo. 1963. 

Buckwalter and Library of Congress Study cite: 
Ala. 1966; Colo. 1967; Iowa 1969; III. 1965; N.D. 
1965. 

Buckwalter and 1967 Hearings cite: Ga. 1965; La. 
1965; S.C. 1963. 

Library of Congress Study and 1967 Hearings cite: 
5.0.1963. 

Buckwalter cites: Ind. 1957. 

Library of Congress Study cites: Alaska 1965; Cal. 
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1965; Nev. 1965; Okla. 1963; R.1. 1-965; Utah 
1963. 

r =Rescinded 

Graham, Library of Congress Study, and Buck­
walter were consulted. All sources cite: Ala. 1963; 
Ark. 1963; Fla. 1963. 
Graham and Buckwalter cite: S.C. 1963; Wyo. 
1963. 

Buckwalter and Library of Congress Study were 
consulted. All sources cite: Mass. 1964. 
Library of Congress Study cites: Ariz. 1972; Md. 
1966; N.D. 1963. 

Buckwalter, Graham, and Library of Congress 
Study were consulted. All sources cite: Ark. 1963; 
Kan. 1963r; Mont. 1963; Utah 1963; Wis. 1963. 
Buckwalter and Library of Congress Study cite: 
Neb. 1965; Okla. 1965. 

Buckwalter and Graham cite: Tex. 1963. 

Buckwalter cites: III. 1967. 
While Buckwalter cites Colo. 1965 and S.D. 1965, 
Graham cites those applications as Colo. 1963 and 
S.D. 1963. 

r = Rescinded 

Library of Congress Study was the only source 
consulted. The study cites: Colo. 1965; Neb. 1965; 
Va. 1965. 

Buckwalter and Library of Congress Study were 
consulted. All sources cite: Ala. 1967; Fla. 1969; 
III. 1965: Ohio 1965; Tex. 1967. 
Buckwalter cites: N.H. 1969 . 

. Library of· Congress Study cites: Del. 1971; Fla. 
1971; Ga. 1967; Iowa 1972; La. 1970*, 1971; 
Mass. 1971; N.J. 1970; N.D. 1971; Ore. 1971; S.D. 
1971; Ohio 1971;W. Va. 1971. 

Received by the Committee from the Attorney 
Generals of the respective states: Me. 1971; R.1. 
1971. 

"The La. 1970 application was approved by its 
House of Representatives only. 
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Library of Congress Study was the only source 
consulted. The study cites: La. 1970; Mich. 1971; 
Miss. 1970. 1973; Nev. 1973; Okla. 1973; Tex. 
1973. 

Library of Congress Study was the only source 
consulted. The study cites: Hawaii 1970; La. 1970; 
Tenn. 1970; Va. 1970. 

Alabama 
1833-Nullification: 1930 S. Doc. and Graham. 
Because the resolution of the Alabama Legislature 
was worded "This assembly ... recommends to the 
Congress ..." Pullen views it as merely a recom· 
mendation rather than a formal application. 
1957-Selection of Federal Judges: Graham. 
1959-Federal Pre-emption: Graham. 

Arkansas 
1959-Examination of 14th Amendment Ratifica· 

tion: Buckwalter and Graham. 


Califomia 

1935-Federal Regulation of Wages and Hours: 

Buckwalter and Graham. 

1935-Taxation of Federal and State Securities: 

Buckwalter, Graham, and Pullen. 

1952-Distribution of Proceeds of Federal Taxes 

on Gasoline: Buckwalter and Graham. 


Colorado 
1963-Direct Election of President and Vice Presi· 
dent: Library of Congress Study. 

Connecticut 
1958-State Tax on Income of Non-residents: 
Graham. 

Florida 
1972-Replace the Vice President as Head of the 
Senate: Library of Congress Study. 

Idaho 
7927-Taxation of Federal and State Securities: 

Buckwalter, Graham, and Pullen. 

1963-Federal Debt Limit: Buckwalter, Graham, 

and Library of Congress Study. 


Illinois 
1911-Prevention and Suppression of Monopolies: 
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Buckwalter, Graham, and Pullen. 

Indiana 

1957-Balancing the Budget: Buckwalter and 

Graham. 


Louisiana 

1920-Popular Ratification of Amendments: Buck­

walter, Graham, and Pullen. 

1970-Sedition and Criminal Anarchy: Library of 

Congress Study. 


Massachusetts 
1964-Pensions to Persons Over 65: Buckwalter 
and Library of Congress Study. 
1967-Bible Reading in Public Schools: Library of 
Congress Study. Buckwalter cites this application 
as 1964. 
1973-Public Funds for Secular Education: Library 
of Congress Study. 

Mississippi 

1965-Control Communist Party in U.S.: Buck­

walter and Library of Congress Study. 

1973-Prayer in Public Buildings: Library of Con­

gress Study. 


Missouri 
1913-Constitutionality of State Enactments: 
Buckwalter, Graham, and Pullen. 

Montana 
1963-Direct Election of President and Vice Presi­
dent: Library of Congress Study. 

New Jersey 
1965-Residence of Members of Congress: Library 
of Congress Study. 

New York 
1965-Equal Rights for Women: Library of Con­
gress Study. 
1972-Public Funds for Secular Education: Library 
of Congress Study. 

Oregon 
1939-Townsend Plan: Buckwalter, Graham, and 
Pullen. 

Pennsylvania 
1943-Prohibition of Conditions in Grants-in­
Aid: Buckwalter, Graham, and Pullen. 

Rhode Island 

1790-Revision of Constitution: Graham. 


68 



Introduction 

Bill of Rights 

145 

Tennessee 
1972-Prohibit Interference with Neighborhood 
Schools: Library of Congress Study. 

Texas 
1949-Tidelands Problem: Buckwalter, Graham, 
and Pullen. 
1957-0il and Mineral Rights: Graham 
1957-Preservation of States' Rights: Graham 

Virginia 
1973-Prohibiting Deficit Spending: Library of 
Congress Study. 

Wisconsin 
1973-Right to Life: Received by the Committee 
from the Attorney General of the state. 

Wyoming 
1961-Balancing of Budget: Buckwalter 

PART TWO: A History of Applications 

by Barbara Prager 

Article V of the Constitution provides that "The 
Congress on the Ap.plication of the Legislatures of 
two-thirds of the Several States shall call a Conven­
tion for proposing Amendments ..." Since 1788, 
despite a total of more than 300 applications from 
every state in the Union, there has never been a 
convention convened by this process. The purpose 
of this paper is to analyze the unsuccessful 
attempts made- to amend the Constitution by th is 
procedure. When applicable, the following factors 
will be discussed: description of the problem, 
reasons for the use of the application process. 
nature of the requests. reasoning of the states 
declining to make application to Congress. and the 
resolution of the problem. 

The first group of applications was provoked by 
dissatisfaction with the scope of the Constitution. 
The Anti-Federalists felt that the Constitution had 
not provided for certain basic rights of mankind. 
During the ratification of the Constitution, the 
Virginia and New York legislatures submitted 
separate resolutions to Congress applying for a 
convention. The text of the Virginia resolution 
read in part: 
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that a convention be immediately called ... with fu II 
power to take into their consideration the defects of 
this constitution that have been suggested by the State 
conventions ... and secure to ourselves and our latest 
posterity the great and unalienable rights of mankind.! 

Madison and Jefferson opposed the idea of a 
second convention. Madison expresssed the view 
that a second convention would suggest a lack of 
confidence in the first. Others believed that pro­
posing amendments to the Constitution might 
better be accomplished by Congress. These senti­
ments found support in the state legislatures. 
Pennsylvania and Massachusetts explicitly re­
jected the idea of a second convention, and the 
remaining states took no final action in making 
application to Congress. 2 

The underlying issue was resolved in 1789 when 
Congress proposed the Bill of Rights. 

South Carolina was in severe economic difficulty in 
the eighteen-twenties. Believing that this problem 
was a resu It of the high protective tariff levied by 
the federal government, the state developed the 
nullification theory, i.e., that a sovereign state 
could declare an act of Congress null and void. 
James Hamilton, Jr. advocated a convention of the 
states to resolve this conflict and recommended to 
the South Carolina legislature that they apply to 
Congress for such a convention. South Carolina's 
petition and a similar application from Georgia 
took the form of resolutions that Congress call a 
convention for the purpose of resolving questions 
of disputed power.3 Alabama recommended to 
her co-states and to Congress that a convention be 
called to resolve the nullification problem and to 
make "such other amendments and alterations in 
the Constitution as time and experience have 
discovered to be necessary."4 

No other state petitioned for a convention. The 
problem was considered and the idea of a conven­
tion rejected in eight states. 5 Opposition to the 
South Carolina proposal was manifold. Some ob­
jecting to the terminology of the proposal, main­
tained that an article V convention must be a 
convention of the people's delegates, and not a 
convention of the states' representatives. Others, 
disagreeing with South Carolina's statement that 
the convention would have the power to determine 
the constitutional issue, asserted that the conven­
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tion was limited to proposing amendments. Stilt 
others feared the potentially disastrous effects of 
a convention or considered the call of a convention 
impolitic, inexpedient, unnecessary, or an appalling 
task. 

The states that declined to apply to Congress 
during this period apparently were not reaching the 
merits of the issue. Rather, they rejected the idea 
of a convention on two main grounds: (1) that 
South Carolina hoped to invest the convention 
with arbitration power not provided for by the 
Constitution; and (2) that such a body would not 
be subject to sufficient control and might therefore 
upset the existing governmental structure. 

The devisive issue of slavery was the next issue to 
provoke state applications. In 1860 the secession 
of the lower southern states seemed probable. 
Seeking to effect a reconciliation, President 
Buchanan proposed that an explanatory amend­
ment to the Constitution be initiated either by 
Congress or by the application procedure. In 
support of this suggestion several Congressmen 
introduced resolutions in Congress to encourage 
the legislatures of the states to make applications 
for the call of a convention. This represented the 
first attempt by Congress to stimulate the applica­
tion process. The process received further support 
from newly elected President Lincoln who in his 
inaugural address stated: 

the convention mode seems preferable. in that it allows 
amendments to originate with the people themselves; 
instead of only permitting them to take or reject 
propositions originated by others, not especially chosen 
for the purpose, and which might not be precisely such 
as they would wish to accept or refuse....6 

The states, however, were less enthusiastic. During 
the entire Civil War period, only seven states took 
affirmative action.7 The-applications tended to be 
broad in scope, requesting a convention to propose 
amendments to the Constitution. Several resolu­
tions were merely -recommendations that Congress 
call a convention, while others favored a conven­
tion only as a last resort and preferred to rely on 
Congress to propose any amendments. Many reso­
lutions were tabled in the state legislatures or were 
referred to a committee which failed to report 
them back to the legislature. The state of Iowa 
observed that since eleven states were in open 
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rebellion against the Union, no amendment could 
be ratified without the votes of at least two rebel 
states.8 

ProceduraT probrems played a large role in the 
states' faihtre to make successful ·use of the 
application process during the· Civil War period. 
Given the frenetic pace of the times, the states 
failed either to act in strict conformity with article 
V or to direct their energies to the completion of 
the process. 

Since the turn of the twentieth century, the 
application process has been used primarily to 
encourage Congress to propose specific amend· 
ments. 

In the eighteen-nineties public sentiment grew for 
an amendment providing for the direct election of 
U.S. Senators. On several occasions from 1893 to 
1902, the House passed resolutions proposing such 
an amendment which never came to a vote in the 
Senate. 

In 1906, motivated by the inaction of Congress, a 
conference of twelve states met and decided to 
initiate a .campaign to ur,ge .applications on the 
direct election issue from the requisite number of 
states. Thirty states adopted sixty-nine applications 
for the call of a convention during the period from 
1901 to 1911.9 Opposition came primarily from 
two sources: (1 ) those who objected to the 
substance of the amendment; and (2) those who 
feared the potential power of such a convention. 
The latter group expressed the view that a 
convention would open the door to recommenda­
tions for amendments on a wide variety of sec­
tional interests. The issue was resolved in 1912 
when Congress proposed the seventeenth amend­
ment. 

Utah was admitted into the Union in 1896, on the 
condition that her constitution included an ir­
revocable prohibition of polygamous marriages. 
Later, when it was brought to public attention that 
the state was not enforcing this provision, an 
anti-polygamy amendment to the Constitution 
which would give the United States jurisdiction of 
the matter was proposed as a possible solution. 
However, the amendment was opposed on several 
grounds: it would interfere with the sove~eignty of 
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the states; the subject was not of sufficient 
importance to merit a constitutional amendment; 
and the problem was susceptible of resolution by 
other means. The state legislatures, however, did 
not dismiss the problem as quickly as Congress did. 
From 1906 to 1916, twenty-six states made almost 
identical applications requesting a convention to 
propose an amendment prohibiting polygamous 
marriages. IO But after this surge of applications, 
polygamy ceased to be an issue. 

A movement for the repeal of prohibition began in 
the nineteen-twenties. Eleven states considered ap­
plications to Congress for a constitutional conven­
tion. Five adopted resolutions for a limited con­
vention to propose the specific amendment. 
Congress responded to the pressure by proposing 
the twenty-first amendment. 

Federal taxes were greatly increased during the 
mid-nineteen-thirties_ The American Taxpayers As­
sociation failed in its efforts to exert pressure on 
Congress for an amendment to limit the federal 
taxing power. The group then began a quiet 
campaign to apply pressure by use of the applica­
tion procedure of article V. By 1 945, ~vl!nteen 
states had submitted resolutions for the call of a 
convention. II The movement lost momentum but 
was revived again at the end of the decade. 
Representative Wright Patman from Texas attacked 
the advocates of the amendment, claiming that 
their purpose was to make the rich richer and the 
poor poorer. He advised the states to rescind their 
applications. By 1963, there were claims that 
thirty-four states had made applications to Con­
gress, thus meeting the constitutional requirements 
for a convention. ll Opponents of the amendment 
pointed to deficiencies in these claims: twelve 
states had rescinded their appl ications; 13 some 
resolutions had not requested a convention, but 
merely had asked Congress to propose the amend' 
ment; some applications were for other purposes; 
and the validity of resolutions passed fifteen or 
twenty years earlier was questionable. 

When Franklin D. Rossevelt was elected to a third 
term, the belief that the tenure of the office of 
President should be limited gained adherents_ In 
1943, four states submitted applications to Con­
gress requesting a national convention to propose 
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an amendment to that effect. A few years later, an 
additional state adopted a similar resolution. Con­
gress then proposed an amendment limiting the 
hllmber' Cif successiVe presidential terms. 

At the beginning of the second world war, there 
was some support for the idea that the United 
States should commit itself to a world organization 
aimed at preserving peace. Twenty-three states 
adopted resolutions urging their representatives in 
Congress to support such.a commitment. In 1949, 
six. states made formal applications to Congress for 
a constitutional convention to propose an amend­
ment authorizing the United States to participate 
in a limited world government. Within the follow­
ing two years, half of the states rescinded their 
applications. 14 

The Supreme Court decisions establishing the 
"one-person-one-vote" principle and -applying it to 
state legislature apportionment sparked the latest 
bout of serious interest in a national constitution 
convention. 

The Council of State Governments in 1962 sug­
gested a constitutional convention to propose 
amendments a) removing apportionment cases 
from federal jurisdiction, b) establishing a "Court 
of the Union" to hear certain appeals from the 
Supreme Court, and c) easing .the processwhereby 
states themselves may initiate constitutional 
amendments under article V. 
In 1964, the Council of State Governments sug­
gested an amendment exempting one house of any 
state legislature from the "one-person-one-vote" 
rule. When an amendment to that effect failed in 
the Senate in 1965 (gaining a majority of the votes 
but not the constitutionally required two-thirds), 
the Council and Senator Everett D.irksen initiated a 
national campaign to convene a constitutional 
convention to deal with the apportionment prob­
lemY 

By 1967, thirty-two states had applied for a 
constitutional convention, although theirapplica­
tions differed inform, content, and specificity. In 
the following years; one more state petitioned for a 
convention, and one withdrew its original applica­
tion. Since 1969, no further applications have been 
submitted on this issue. 
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Throughout the 1960's and into the present decade 
particularly salient issues have at one time or 
another provoked scattered applications for a 
constitutional convention; e.g., school prayer in 
the early 1960's, revenue sharing and busing of 
school children to achieve integration more re­
cently. None of these issues, however, has pro­
duced applications totalling near the two-thirds 
required by article V.16 

It is submitted that the majority of applications 
presented issues of potentially national concern. In 
some instances, such as the nullification or the 
slavery issues, the question was initially a sectional 
concern, but national ramifications developed. 

Another generalization that emerges from an 
historical analysis of the application process is that 
the majority of concerns raised in state applica­
tions have been resolved in some way other than 
by convention. In a large number of situations 
Congress took over the initiative and proposed the 
requested amendment to the Constitution. Num· 
erous examples are readily available. The 1788 
and 1789 applications of Virginia and New York 
for a general convention were resolved by con­
gressionally proposed amendments-the Bill of 
Rights. Similarly, in the twentieth centurY,state 
applications that advocated direct election of 
senators, the limitation of presidential tenure, 
presidential disability and succession and the repeal 
of prohibition were resolved by congressionally 
proposed amendments. The problems raised by the 
state applications during the slavery period were 
resolved in a more revolutionary way. The Civil 
War and ultimately the thineenth, fourteenth, and 
fifteenth amendments rendered the applications 
moot. 

However, there are a number of situations in which 
there has been no resolution of the problem. In 
some instances, such as the issue of polygamy, a 
change in social attitudes over time led to the 
abandonment of the issue. 

This example highlights a problem which may be 
inheFent in the procedure itself: sluggishness. The 
problem has its roots in a fundamental distinction 
between the ratification process and the amend· 
ment process. While the former only requires the 
state legislatures to respond to an already form­
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ulated amendment the latter requires affirmative 
action. This is time·consuming since typically 
before drafting a resolution both houses of each 
state legislature consider all the other applications 
on the subject submitted to Congress by other 
states. The slavery period provides numerous ex· 
amples of potential applications that were tabled in 
the state legislatures or were never reported back 
from committees. Action on the resolution is 
further delayed by the fact that state legislatures 
convene at different times during the year. Addi· 
tional problems arise because Congress has not 
provided for adequate machinery to handle the 
applications presented to them. Thus, with the 
passage of time, new interests tend to replace the 
proposed interests, so that the issue is eventually 
resolved by a means other than the convention 
method or not resolved at all. 

It is further evident that the issues that have called 
for a convention have been popular ones. Histori· 
cally, although an individual state did not petition 
Congress for a convention on a particular issue, the 
state more often than not considered submitting a 
resolution. The states declining to submit applica· 
tions generally did not reject the application 
procedure based on the substantive merits of the 
problem. Rather, the states expressed fear of the 
power of a constitutional convention and its 
potential for revolutionary change. 

1 37 American State papers 6·7. 

2 •. Pullen, The Application Clause of the Amend­
ing Provision of the Constitution 22-28 (1951) 
(unpublished dissertation in Univ. of North 
Carolina Library) [hereinafter cited as Pullen J. 

3 Id. at 38-39. 

4 	Massachusetts General Court Committee on the 
Library, State Papers on Nullification 223 (1834). 
The quote is from the resolution addressed to her 
co-states. The recommendation to Congress varies 
slightly. 

5 Pullen at 66. 

6 S. Jour., 36th Cong., Spec. Sess. 404 (1861). 

7 Pullen atl 02. 

a 1861 Iowa S. Jour. 68-69. 

9 	Pullen at 108. 
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1 0 Id. at 115. 

11 Id. at 119. 

12 Graham, The Role of the States in Proposing 
Constitutional Amendments, 49 A.B.A.J. 1175, 
1176·77 (1963). 

13 See Appendix B. 

14 Pullen at 126. 

15 See Dirksen, The Supreme Court and the People, 
66 Mich. L. Rev. 837 (1968). 

16 See Appendix B, Part One, for a complete listing. 
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AMENDING THE CONSTITUTION THROUGH A CONVENTION 

(By John D. Feerick) 

The murky procedures and processes of amending the Constitution by means 
of a convention requested by the states present many questions and could be­
come the reason for a constitutional crisis. An American Bar Association com­
mittee has completed a two-year study of the legal and constitutional problems, 
and the Association has approved its report. Several of the key questions are 
dealt with in the report. 

In times of oonfrontation and crisis a heavy strain is placed on our system 
of government. It is especially severe if there are no procedures for dealing with 
the problem at hand. The temptation is strong to be result oriented, sometimes 
at the risk of bending constitutional principles. Whether our constitutional sys­
tem satisfactorily provides in advance for situations of fundamental stress is a 
basic measure of its ultimate viability. 

One source of potential crisis that has not been dealt with is the provision of 
Article V of the Constitution "that Congress, on the application of the legisla­
tures of two-thirds of the Several States, shall call a Convention for proposing 
amendments...." Although Congress has never convened a convention. more 
than three hundred applications for a convention have been submitted to Con­
gress since 1789. Every state has submitted at least one application. In the period 
since 1940 there have been almost two hundred applications. }<'rom 1940 to 19b2 
more than thirty states petitioned for a convention to deal with the federal tax­
ing POWer, and between 1963 and 1969 thirty-three states, one less than two 
thirds, submitted petitions on the issue of legislative reapportionment, although 
one rescinded its application. 

The reapportionment petitions in particular brought into sharp focus unsettled 
questions concerning the convention method of initiating amendments. Does 
Article V leave it to the discretion of Congress to call a convention? Can a con­
vention be limHed to a particular subject or would it be free to roam over the en­
tire Constitution and propose an entirely new document? Do the executive and 
judiciary have, or should they have, a role in the process? What is a valid appli­
cation? How long does it remain valid? Can it be withdrawn once it has been 
submitted? 

Prompted by the controversy over the convention method generated by the re­
apportionment applications, the American Bar Association in 1971 established a 
special committee to look into the questions of law entailed in the calling of a 
national constitutional convention. The chairman of the committee was C. Clyde 
Atkins, a federal district judge, and the committee included two other judges. 
Sarah T. Hughes and William S. Thompson; a former deputy attorney general 
of the United States, Warren Christopher; two law school professors, David Dow 
and Dean Albert M. Sachs; two former presidents of state constitutional con­
ventions, Adrian M. Foley, Jr., of New Jersey, and Samuel W. Witwer of Illinois; 
and the writer, a practicing lawyer. 

The committee conducted a two-year study on the subject and rendered a 
series of recommendations that were adopted by the Association at its August, 
1973, meeting. These recommendations, some of which take strong issue with 
features of the legislation that passed the Senate unanimously in October, 1971, 
and July, 1973, under the sponsorship of Senator Ervin, deserve the attention of 
Congress and the bar. 

CONGRESS SHOULD ESTABLISH SAFEGUARDS AND GUIDELINES 

First, the committee concluded that it was desirable for Congress to establish 
procedures governing the call of a convention. While recognizing that this would 

. focus attention on the process and thereby possibly have the effect of encouraging 
states to resort to it, the committee felt that it was prudent and better govern­
mental technique to confront the subject forthrightly and supply guidelines and 
safeguards in advance of' specific petitions and their attendant political issues. 
To defer the establishment of procedures to a time when their use was imminent, 
it was felt, would court a constitutional crisis by encouraging result-oriented 
approaches. 
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As for the argument that procedures should not be adopted in advance because 
a subsequent Congress could change them, the committee was of the view that 
legislation, fashioned after objective and intensive study, would be entitled to 
great weight as a constitutional interpretation and be of considerable precedential 
value. It also would assist in focusing and channeling the discussion at a future 
time when many applications were pending. The cOllllllittee also noted that Con­
gress has adopted legislation in other areas of a similar type-for example, 
electoral vote disputes and contested elections to the House of Representatives. 

.After concluding that legislation is highly desirable, the committee turned to 
the critical question of whether an Article V convention can be limited to a 
specific subject. Answering in the affirmative, the committee noted that the text 
of Article V authorizes only the state legislatures to initiate the process and that 
the origins and history of the article indicate that the authority of the state 
legislatures reaches as far as calling for a convention general in scope. On the 
other hand, the committee expressed its opinion that the state legislatures could 
exercise only a portion of their authority by calling for a convention limited to 
a specific subject. Under these circumstances, the committee reasoned, Congress 
is empowered-indeed obliged-to convene a convention limited to the subject 
stated in the petitions. This conclusion finds support in both the text and history 
of Article V. 

ARTICLE V SUGGESTS NEED FOB CONSENSUS 

The text of Article V evidences an intent that there be a national consensus 
in order to amend the Constitution. A two-thirds vote is necessary in each house 
of Congress to propose an amendment; there must be applications from two­
thirds of the states to call a convention; ratification by three fourths of the states 
is necessary to ratify an amendment proposed under either method. This suggests 
that there must be a consensus of purpose among the states to hold a convention. 
When the states are at odds on the purpose of a convention, it seems inconsistent 
with Article V to call one. Conversely, when two thirds of the states are in agree­
ment on a particular, limited purpose, the conclusion is strong that a convention 
should be called, limited to that purpose. 

As for the history of Article V, the amendment articles of a number o()f state 
constitutions adopted before the United States Constitution suggest that a con­
stitutional convention .. can be limited substantively. The language of the earliest 
draft of Article V submitted to the Constitutional Convention by the committee 
of detail indicates that a convention limited substantively was within its con­
templation. That provision read: "On the application of the Legislatures of two 
thirds of the States in the Union, for an amendment of the Constitution, the 
Legislature of the United States shall call a convention tor that purpose" 
(emphasis supplied). 

Sometimes the Constitutional Convention of 1787 itself is cited for the proposi­
tio()n that an Article V convention may not be limited, but that premise seems 
wholly inapposite. The 1787 convention took place before the adoption of the 
Constitution when the states were independent and there was no effective na­
tional government. In addition, its work was submitted to the Continental 
Congress, consented to by that congress, and transmitted by it to the states for 
ratification. 

As for whether Congress is obliged to call a convention when the requisite 
number of applications have been submitted, the committee had little doubt. The 
language of Article V is mandatory, and the intent the framers in this regard 
was made clear in numerous ways. On August 30, 1787, the convention rejected 
a proposal that would have given Congress the discreation as to whether to call a 
convention.~Inthe House of Representatives-debate of May 5, 1789, surrounding 
receipt of the first state application, Madison stated that when two() thirds of the 
states had concurred in an application, it would be "out of the power of Congress 
to decline complying, the words of the Constitution being express and positive 
relative to the agency Congress may have in case of applications of this nature." 
In The Federalist (No. 85) Hamilton stated that the words of Article V "are 
peremptory. The Congress 'shall call a convention.' Nothing in this particular is 
left to the discretion of that bodY." 

Once a convention i~ called for a particular purpose and delegates are elected 
by the people to that limited eonvention, it would seem unreasonable and out 0:1' 
line with Article V for the convention to have the power to act with respect to 
other gubjects. Were it to deviate from the subject that brought it into being and 
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propose amendments on other subjects, Congress should be able to deal with the 
deviation by exercising its control over the ratification process and refusing to 
submit the amendments to the states. A mechanism to accomplish this is con­
tained in the legislation that passed the Senate. 

"IF THE GOVERNMENT SHOULD BECOME OPPRESSIVE •••" 

The debates at the Constitutional Convention are silent as to other matters 
concerning a convention. With his usual foresight, Madison noted that with the 
convention method "difficulties might arise to to the form, the quorum &c. which 
in Constitutional regulations ought to be as much as possible avoided." 

From its study of the Article V process and conventions generally, the Ameri­
can Bar Association's committee was led to the conclusion that in order for a 
convention to be responsive to and representative of the people, its delegates 
must be elected by the people. This seems especially appropriate since the method 
w~ intended to supply the "people" with an alternative way of obtaining amend­
ments "if the Government should become oppressive ... ," to quote George 
Mason's remark at the Convention of 1787. 

On the question of the apportionment of delegates to an Article V convention, 
the committee was of the view that in light of he governmental functions to be 
performed, the one-person, one-vote standards should govern. It doubted that the 
formula contained in the pending federal legislation, which affords each state a 
number of delegates equal to its total representation in Congress, would be held 
constitutional, since under that formula fifteen states would be overrepresented 
at a convention by 50 percent or more. For example, Alaska would be over­
represented by close to 375 percent, and California would be underrepresented by 
nearly 20 percent. The committee stated its view that an apportionment scheme 
based on representation in the House of Representatives would be acceptable 
compliance, since it would respect existing state and district boundaries and 
assure each state at least one delegate. 

As for the necessary vote at a convention, the committee felt it was unwise 
and of questionable validity for legislation to prescribe a minimum vote by which 
the convention might propose an amendment, as does S. 1272, since it would 
intrude into an area touching on the essential characteristic of a convention as a 
deliberative body and would be inconsistent with the framers' design that the 
convention process be as free as possible from congressional control. S. 1272 
requires a two-thirds vote of the total number of delegates to the convention. It 
is noteworthy that the Constitutional Convention of 17il7, the territorial conven­
tions held under acts of Congress, and most state constitutional conventions have 
determined their own vote. 

As for the involvement of the judiciary in the convention process, the com­
mittee was of the strong belief that legislation Rhould provide for limited judicial 
review of congressional determinations made in the process. It recommended 
that review would be appropriate only if a congressional determination were 
"clearly erroneous" and relief would be limited to declaratory relief. It was 
infiuenced in this regard by the view that the convention process likely would 
be used to effect a constitutional change opposed by vested interests and against 
the backdrop of some congressional inaction. Under these circumstances, the com­
mittee believed, it was desirable to have our independent judiciary serve as the 
arbiter and thereby assure the legitimacy of the process. 

The committee questioned both the wisdom and validity of the pending legis­
lation's thrust excluding the courts from any involvement stating: "It is ques­
tionable whether the power [of Congress to withdraw matters from the juris­
diction of the federal courts] reaches so far as to permit Congress to change 
results required by other provisions of the Constitution or to deny a remedy to 
enforce constitutional rights. Moreover, we are unaware of any authority uphold­
ing this power in cases of original jurisdiction." 

Since the convention process was intended to deal with situations involving 
an "oppressive Congress," to remove from judicial review congressional determi­
nations such as whether to call a convention and whether a convention has pro­
posed an amendment on another subject is contrary to the intent of the framers 
and dangerous. 

On the question of whether a convention call is required to be presented to 
the president, the committee concluded that it was not. It was of the opinion that 
the submission of that question to the president would be inconsistent with the 
mandatory nature of Congress duty to call a convention when proper applica­
tions have been submitted from the requisite number of states. As the president 
historically has not had a role in the process by which Congress proposes amend­
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ments, it also would alter the parallelism and intended equality between the two 
methods of initiating amendments. Also supporting the conclusion is the Supreme 
Court's decision in HoZUngsworth v. Virginia, 3 Dallas 378 (1798), which held 
that Article I, Section 7 (the veto provision), applies to "ordinary cases of legiR­
lation" and "has nothing to do with the proposition or adoption of amendments 
to the Constitution." The Court ruled the Eleventh Amendment to be valid 
although it had not been presented to the president.

For somewhat similar reasons, the committee concluded that the state gov­
ernor is not assigned a role in the process by which a state legislature applies for a 
convention 01' ratifies;a proposedoamendment. This conclusion is supported by the 
Supreme Court's decision in HfI,Wke v. Smith, 253 U.S. 221 (1920), and Leser v. 
Garnett, 258 U.S. ISO (1922).

In Hawke the Court held that it was improper for a state to subject the ratifi­
cation .of a proposed amendment to a popular referendum, declaring that ratifica­
tion was not ordinary legislation but rather an expression of assent in which "no 
legislative action is authorized or required." The Court emphasized that the 
agency for ratification was the "stateJegislature," that is, the representative law­
making body of the state. The lawmaking procedures of the state, the Court held, 
were not applicable to the act of ratification. If the act of ratification does not 
invoke these procedures, which customarily include the governor's veto, it is hard 
to see why the application, a task specifically assigned to the legislatures by the 
Constitution, would do so. 

TIME LIMIT COULD AVOID CONFUSION 

On other questions, such as· the length of time during which an application 
remains valid, the committee recommended that a limitation of some period 
should be adopted in the interests of certainty, to avoid the type of controversy 
and confusion that surrounded the apportionment applications, and to help de­
termine the existence of a consensus of purpose among the states. The committee 
also expressed itself in favor of a statutory rule allowing a state the opportunity 
to withdraw an application before two thirds have submitted applications on the 
same subject, as well as a rule permitting a state to Tescind a ratification of a pro­
posed amendment so long as three fourths of the states have not ratifiej. These 
are desirable, given the relative permanency of an amendment, and they help 
assure that an amendment will be the result of a "contemporaneously felt need" 
existing from the inception of the process through its conclusion. 

Although the ratification rule would reItmsent a departure from precedents 
established in connection with the ]'ourteenth Amendment, the committee be­
lieved that the principle of seeking an agreement of public support refiected in 
Dillon v. Gloss, 256 U.S. 368 (1921), favored the rule. In Dillon the Court held 
that Congress has the power to fix a reasonable time for ratification of an amend­
ment proposed to the state legislatures. 

LEGISLATION SHOULD REFLECT INTENT OF ARTICLE V 

The committee took the present text of Article V as the foundation for its study. 
While membars of the committee expressed individual preferences for the con­
gressional method of initiating amendments, the committee was strongly of the 
conviction that regardless of preferences, fidelity to democratic principles re­
quired wholly objective consideration of the subject entrusted to it. The commit­
tee unanimously agreed with these views of the Senate JudiCiary -Committee in 
1971 in Senate Report No. 336: 

"The committee believes that the responsibility of Congress under the Constitu­
tion is to enact legislation which makes Article V meaningful. This responsibility 
dictates that legislation implementing the article should not be formulated with 
the objective of making the convention route a dead letter by placing insurmount­
able procedural obstacles in its way. Nor on the other hand should Congress, in 
the guise of implementing legislation, create procedures desigried to facilitate 
the adoption of any particular constitutional change." 

So long as Congress continues to be responsive to the people, there is little 
likelihood of a convention's being called. But if there should come a time in our 
history when two thirds of the states apply for a convention on the same subject, 
the process should be allowed to function as intended. If special circumstances 
cause that event to occur, there is no reason why a convention, functioning pur­
suant to the Constitution and in the context of appropriate federal legislation, 
cannot be an orderly mechanism for constitutional change. 
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[The National Law Journal, March 2, 1919] 

CONSTITUTIONAL LAw 

(By John D. Feerick) * 
ABA REPORT: RULES NEEDED TO GOVERN CALLING OF CONSTITUTIONAL CONVENTION 

If we fail to deal now with the uncertainties of the convention method, we 
could be courting a constitutional crisis of grave proportions. We would be run­
ning the enormous risk that procedures for a national constitutional convention 
would have to be forged in time of divisive controversy and confusion when there 
would be a high premium on obstructive and result-oriented tactics. 

"It is far more prudent, we believe, to confront the problem openly and to 
supply safeguards and general rules in advance ... So long as the Constitution 
envisions the convention method, we think the procedures .should be ready if there 
is a 'contemporaneously felt need' by the required two-thirds of the state legisla­
tures. Fidelity to democratic principles requires no less." 1 

These views were expressed several years ago in a 100-page report by a special 
Constitutional Convention Study Committee of the American Bar Association. 
The committee was composed of two federal judges, one superior court judge, a 
present and a former law school dean, two former presidents of state constitu­
tional conventions, a former deputy attorney general of the Gnited States, and a 
practicing attorney." 

After a two-year study, the committee, whose recommendations were adopted 
by the ABA, concluded that it is desirable for Congress to establish procedures 
to govern the process for amending the Constitution by the convention method. 

Although the Senate twice unanimously passed measures that would have estab­
lished procedures for the calling of a national constitutional convention," no action 
was ever taken by the House of Representatives, with the result that our nation 
must deal on an ad hoc basis with the grow'ing number of state applications 
calling for a convention to propose an amendment regarding a balanced federal 
budget. 

Article V of the Constitution sets forth two methods of initiating and of rati­
fying constitutional amendments: "The Congress, whenever two-thirds of both 
Houses shall deem it necessary, shall propose Amendments to this Constitution, 
or, on the Application of the Legislatures of two-thirds of the several States, shall 
call a Convention for prosposing Amendments, which, in either case, shall be 
valid to all Intents and Purposes, as part of this Constitution, when ratified by the 
Legislatures of three-fourths of the several States, or by Conventions in three­
fourths thereof, as the one or the other Mode of Ratification may be proposed by 
the Congress."

In }'ederalist No. 4'3, .James Madison explained the reasons for Article V: 
"That useful alterations [in the Constitution] will be suggested by experience, 
could not but -be foreseen. It was requisite therefore that a mode for introducing 
them should be provided. The mode preferred by the Convention seems to be 
stamped with every mark of propriety. It guards equally against that extreme 
facility which would render the Constitution too mutable; and that extreme diffi­
culty which might perpetuate its discovered faults. It moreover equally enables 
the general and the state governments to originate the amendment of errors as 
they may be pointed out by the experience on one side or on the other." 

The Virginia Plan of government introduced in the Convention on May 29, 
1;87 provided "that provision ought to ,be made for the amendment of the Articles 
O[ Gnion whensoever it shall seem necessary, and that the assent of the National 
Legislature ought not to be required thereto.'" 

After a number of suggestions were advanced, the following clause was in­
cluded in the Committee of Detail's report of Aug. 6, 1787: "On the application 
of the Legislatures of two-thirds of the States in the Union for an amendment of 
this Constitution, the Legislature of the United States shall call a Convention 
tor that purpose." • 

This clause for amending the Constitution was adopted by the Convention on 
Aug. 30, which rejected a suggestion that day by Gouverneur Morris that Con­
gress be free to call a convention "whenever it pleased."· It appears that the 

.Mr. Feerick was a member of the ABA's Special constitutional convention study com­
mittee (1911-18). 

For footnotes, see "References" on pp. 115--16. 
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Convention contemplated under the proposal adopted on Aug. 30 "was the last 
step in the amending process, and its decision did not require any rati1ication 
by anybody." ~ 

On Sept. 10, Elbridge Gerry moved to reconsider this action. He observed that 
under the Aug. 30 proposal "two-thirds of the States may obtain a Convention, a 
majority of which can bind the Union to innovations that may subvert the State­
Constitutions altogether." 8 Alexander Hamilton and other delegates agreed with 
Mr. Gerry's motion. Mr. Hamilton noted that it was difllcult to introduce amend­
ments under the Articles of Confederation and suggested that "an easy mode 
should be established for supplying defects which will probably appear in the 
nl"W System."· Mr. Hamilton stated that Congress would be the "first to per­
ceive" and be "most sensible to the necessity of Amendments," and ought, there­
fore, to be authorized to call a convention whenever two-thirds of each House 
agreed on the need for a convention. 

Also critical of the Aug. 30 proposal was James Madison. During the debate 
of Sept. 10 he asked: "How was a Convention to be formed? by what rule decide? 
what the force of its acts?" Mr. Madison thereupon successfully proposed the 
following provision in lieu of that adopted on Aug. 30: ''The Legislature of the 
U.S. whenever two-thirds of both Houses shall deem necessary, or on the applica­
tlon of two-thirds of the Legislatures of the several States, shall propose amend­
ments to this Constitution, which shall be valid to all intents and purposes as 
part thereof,- when the same shall have been ratified by three-fourths at least 
of the Legislatures of the several States, or by Conventions in three-fourths 
thereof, as one or the other mode of ratiftcation may be proposed by the Legisla­
ture of the U.S." :10 

The debate on the amending article, however, was not over. On Sept. 15, George
Mason expressed his objection to the Sept. 10 proposal. He stated that both 
modes of initiating amendments depended on Congress so that "no amendments 
of the proper kind would ever be obtained by the people, if the Government should 
become oppressive ....n Mr. Mason's draft of the Constitution, as it stood at 
that point in the Convention, contained. the following notations: 

"Article 5th-By this article Congress oniy have the power of proposing amend­
ments at any future time to this constitution and should it prove ever so op­
pressive, the whole people of America can't make, or even propose alterations 
to It; a doctrine utterly subversive of the fundamental principles of the rights and 
liberties of the people." .. 

As a result of Mr. Mason's attack on the amending article, Messrs. Gerry and 
Morris moved to modify the proviSion "so as to require a convention on applica­
tion 01:' two-thirds of the states." In response, Mr. Madison said that he "did not 
see why Congress would not be as much bound to propose amendments applied 
for by two-thirds of the States as to call a Convention on the like application." 
He added that he had no objection against providing for a convention for the 
purpose of amendments "except oniy that difllculties might arise as to the form, 
the quorum, etc., which in Constitutional regulations ought to be as much as 
possible avoided." .. 

The Gerry-Morris motion, however, was passed so as to include the convention 
method as it now reads. 

Little discussion of Article V occurred in the state ratifying conventions. In 
Federalist paper 85, Mr. HamUton referred to Article V as contemplating "a single
proposition." Congress would be obliged to call a convention, he stated, when­
ever two-thirds of the states concurred. He added: "The words of this article are 
preemptory. The Congress 'shall call a convention.' Nothing in this particular is 
left to the discretion of that body."

In the first Congress, surrounding receipt of the first state application, Mr. 
Madison stated that when two-thirds of the state had concurred in an application,
it would be "out of the power of Congress to decline complying, the words of the 
Constitution being express and positive relative to the agency Congress may have 
in case of applications of this nature." :II 

Through the present time all amendments bave been proposed on single
subjects by the Congress and all but the 21st Amendment (repealing Prohibition) 
were ratified by the state legislative method. Although there has never been a 
national constitutional convention since the adoption of the federal constitution, 
there have been several hundred applications from state legislatures calling for a 
convention on various subjects." Rarely have the applications on any speciftc
subject been sufllcient to raise the question of whether Article V has been 
triggered. 

59-609 a - 80 - 12 



172 


In the aftermath of the Supreme Court's one person, one vote decisions, how­
ever, an effort was made for a constitutional convention to modify this principle 
of representative democracy, which culmInated in more than 30 states submitting 
applications calling for a convention of the question of apportionment. Although 
the effort failed, it served to emphasize the existence of the constitutional con­
vention vehicle of proposing amendments. 

In earlier periods of American history the application clause of Article V was 
resorted to by the states primarily to encoura~e Congress to propose specific 
amendments. Particularly effective was a campaign at the turn of t.he century 
for an amendment providing for the direct election of U.S. Senators. It is reported 
that more than 30 states submitted applications for the call of a convt1ntion on 
that subject. The issue, however, was rendered acaaemic when Congress proposed 
the 17th Amendment. In the 1930's and 1940's an effort was made to pressure 
Congress for an amendment to limit the federal taxing power; but it failed. 

Almost invariably whenever the application clause of Article V has been 
resorted to by the states in any significant manner questions have b<*!n raised 
as to the meaning of Article V, Including among these questions are the following: 

1. Is Congress under a duty to call a convention when two-thirds of the state 
legislature apply for one on a specific matter? 

2. If called, is the convention limited to that matter or free to propose amend­
ments on other matters? 

3. What constitutes a valid application which Congress must count? 
4. What rules apply as to the selection of convention delegates and as to the 

voting at a convention? 
5. What are the roles of the President, state governors and courts in the 

process? 
6. Can a state withdraw an application once It has been submitted to Congress? 
7. How much power does Congress have as to the scope of a convention? 
In its study of the subject, which was aided by 12 law students, the ABA Study 

Committee attempted to answer these questions. It took the present text of 
Article V as the foundation for its study. While members of the committee ex­
pressed individual preferences for the congressional method of initiating amend­
ments, the committee was strongly of the conviction that regardless of preference, 
fidelity to principle required wholly objective consideration of its assignment 
from the ABA's governing body. In seeking the answers to the questions of law 
raised, the committee studied, among other things, the text and origins of the 
amending provision, the intent of the Framers, and the history and workings 
of the amending Article since 1789. Since I am in complete agreement with the 
conclusions of the Committee, of which I was a member, the ensuing discussion 
focuses on those conclusions." 
- After concluding, as previously noted, that legislation governing the conven­
tion process is highly desirable, the ABA committee addressed the question of 
whether an Article V convention can be limited to a specific subject. Answering 
in the affirmative, the committee noted that the text of Article V authorizes only 
the state legislatures to initiate the process and that tre origins of the ArtiC'le 
indicate that the authority of the state legislatures reaches as far as calling for 
a convention general in scope. 

On the other hand, the committee expressed its view that the state legislatures 
could exercise only a portion of their authority by calling for a convention limited 
to a specific subject. In this regard, the committee noted that at the state level, 
at which there have been more than 200 constitutional conventions, it seemed 
settled that the electorate may choose to delegate only a portion of its authority 
to a state convention and so limit it substantively." 

With respect to the view that Article V sanctions only general conventions, 
the committee stated: "Such an interpretation would relegate the alternative 
method to an 'unequal' method of initiating amendments. Even if the state 
legislatures overwhelmingly felt that there was a necessity for limited change in 
the Constitution, they would be discouraged from calling for a convention if that 
convention would automatically have the power to propose a complete revision 
of the Constitution.":18 

The committee found support in both the text and history of Article V for its 
conclusion that a convention could be limited. The text of Article V evidences 
an intent that there be a national consensus in order to amend the Constitution. 
A two-thirds vote is necessary in each house of Con~ress to propose an amend­
ment; there must be applications from two-thirds of th~ states to call a conven­
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tion; ratification by three-fourths of ,the states is necessary to ratify an amend­
ment proposed under either method of initiatioTl. This suggests that there must 
be a consensus of purpose among the states to hold a convention. When the 
states are at odds on the purpose of a convention, it seems wholly inconsistent 
with Article V to call one. Conversely when two-thirds of the states are in 
agreement on a particular, limited purpose, the conclusion is strong that a con­
vention should be called, limited to that purpose. 

As for the history of Article V, the amendment articles of a number of state 
constitutions adopted llefore the U.S. Constitution also suggested to the commit­
tee that a constitutional convention can be limited substantively."v The language 
of the earliest draft of Article V submitted to the Constitutional Convention by 
the committee on detail indicates that a convention limited substantively was 
within its contemplation. That provision read: "On the application of the 
Legislatures of two-thirds of the States in the Union, for an amendment of the 
Constitution, the Legislature of the United States shall call a convention for 
that purpose (emphasis supplied) . 

Sometimes the Constitutional Convention of 1787 itself is cited for the proposi­
tion that an Article V convention may not be limited, but that premise seems 
wholly inapposite. As the ABA report noted: "While the Constitutional Conven­
tion of 1787 may have exceeded the purpose of its call in framing the Constitu­
tion, it does not follow that a convention convened under Article V and subject 
to the Constitution can lawfully assume such authority.21 

The 1787 convention took place before the adoption of the Constitution when 
the states were independent and there was no effective national government. In 
addition, its work was submitted to the Continental Congress, consented to by 
that congress, and transmitted by it to the states for ratification. Moreover, as 
Thomas Cooley has observed, the 1787 convention was "a revolutionary proceed­
ing, and could be justified only by the circumstances which had brought the 
Union to the brink of dissolution." 112 

As for whether Congress is obliged to call a convention when the requisite 
number of applicllJtions have been submitted, the committee had little doubt. The 
language of Article V is mandatory and the intent of the Framers was made clear 
in the debate of Aug. 30, 1787, the Federalist, in the First Congress upon receipt 
of the first state application, and during other discussions. 

Once a convention is called for a particular purpose, the committee concluded 
that the convention would have no authority to act with respect to other subjects. 
Were it to deviate from the subject that brought it into being and propose amend­
ments on other subjects, the committee suggested that Congress could deal with 
the deviation by exercising its power over choosing the method of ratification 
and refusing to submit the amendments to the states. Judicial relief might also 
be appropriate under such circumstances. 

Content. Article V explicitly gives Congress the power to call a convention upon 
receipt of applications from t;wo-thirds of the state legislatures. As a necessary 
incident of the power to call. the committee reasoned, Cong-ress has 'the power to 
determine initially whether the conditions requiring a call have been satisfied. 
not every state application. of course. is necessarily valid. 

As the committee stated: "A reading of Article V makes clear that an applica­
tion should contain a request to Congress to call a national convention that would 
have the authority to propose an amendment to the Constitution. An application 
which simply expressed a state's opinion on a given problem or requested Con­
gress itself to propose an amendment would not be sufficient for purposes of 
Article V. Nor would an application seem proper if it called for a convention with 
more authority than to vote a specific amendment set forth therein upor down, 
since the convention would be effectively stripped of its deliberative function. A 
convention should have latitude to amend, as Congress does, by evaluating and 
dealing with a problem."" 

The committee added that an application which expressed the result sought by 
an amendment (I.e., direct popular election of the President) should be proper 
since the convention would have the freedom to decide on the terms of the specific 
amendment. The committee also felt that it should not be necessary that each 
application be identical or propose similar changes in the same subject matter. 

Timeliness.-In Dillon v. Gloss, the Supreme Court stated that "the fair infer­
ence or implication from Article V is that the ratification must be within some 

http:authority.21
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reasDnable time after prDposal, which CDngress is free tD fix." It stated that "as 
ratificatiDn is but the expressiDn .of the apprDbatiDn .of the people and is to be 
effective when had in three-fDurths .of the States, there is a fair implicatiDn that 
it must be sufficiently cDntemporaneDus in that number .of States to reflect the 
will .of the peDple in a'll sections at relatively the same period, which .of CDurse 
ratificati.on scattered thrDugh a IDng series .of years wDuld not d.o." 24 

The c.ommittee expressed its view that this reasDning also was applicable tD 
state applicati.ons fDr a CDnstituti.onal conventi.on. As the cDmmittee .observed, the 
c.onvening .of a c.onVentiDn tD deal with a certain matter certainly ShDUld_ reflect 
the "will .of the people in all secti.ons at relatively the same period...." 2Q 

In the absence .of a unif.orm rule, the timeliness Dr untimeliness .of state 
applicati.ons wDuld. vary, it seemed tD the c.ommittee, frDm case tD case. It 
wDuld invDlve, as the Supreme CDurt suggested with respect tD the ratificati.on 
area in Coleman v. JIill.er,'" a cDnsideratiDn .of "political, sDcial and ecDnDmic 
conditiDns which have prevailed during the period since the submissi.on .of the 
[applicati.ons]." ., 

Withdrawal. Alth.ough there is uncertainty .over whether.a state may withdraw 
an applicatiDn, the ABA c.ommittee reas.oned that there ShDUld be a rule all.owing 
withdrawal. "In view .of the importance and cDmparatively permanent nature .of 
an amendment, it seems desirable that state legislatures be able tD set aside 
applicatiDns that may have been hasti.ly submitted Dr that nD IDnger reflect the 
s.ocial, eCDn.omic and political factors in effect when the applicatiDns were .origi­
nally adopted. We believe Congress has the pDwer to so prDvide." 28 

Election of Delegates.-From its study of Article V and cDnventi.ons generally, 
the ABA c.ommittee was led tD the conclusi.on that in order for a cDnventiDn tD be 
representative .of the peDple, its delegates ShDUld be elected by the pe.ople. It 
felt this was especially apprDpriate fDr the extraDrdinary happening of a natiDnal 
c.onstitutional cDnventi.on since the meth.od was intended tD supply the "people" 
with an alternative way .of .obtaining amendments "if the GDvernment ShDUld 
becDme .oppressive ...," toquDte GeDrge Mason's remark at the CDnvention .of 

1787. 
ApportiDnment .of Delegates. On the questiDn of the apportiDnment .of delegates 

tD an Article V conventiDn, the committee was .of the view that in light .of the 
government functiDn tD be perfDrmed, the .one-person, Dne-vDte standards ShDUld 
g.overn. The cDmmittee stated its view that an apportiDnment'scheme based .on 
representati.on in theHDuse .of Representatives also would be acceptable com­
pliance, since it W.ould respect existing state and district b.oundaries and assure 
each state at least .one delegate. It d.oubted that a fDrmula which afforded each 
state a number .of delegates equal t.o its tDtal representati.on in CDngress W.ould be 
held c.onstituti.onal, since under that fDrmula fifteen states would be .over­
represented at a c.onventi.on by 50 percent Dr more. 

Convention Vote.-As fDr the necessary vDte at a cDnventi.on, the c.ommittee 
felt it was unwise and of questiDnable validity fDr Congress to prescribe a mini­
mum v.ote by which the c.onventi.on might pr.oP.ose an amendment, since such 
actiDn W.ould intrude int.o an area t.ouching .on the essential characteristic .of a 
cDnventi.on as a deliberative body and W.ould be inc.onsistent with the framers' 
deSign that the c.onventi.on process be as free as possible fr.om c.ongressiDnal CDn­
trDI. It is n.otewDrthy that the territ.orial cDnventiDns held under acts .of CDngress, 
most state cDnstitutiDnal c.onventi.ons and the C.onVentiDn .of 1787 have determined 
their .own vDte. 

Presidential Invmvement.-On thequestiDn .of whether a cDnventi.on call is 
required t.o be presented to the President, the c.ommittee concluded that it was 
nDt. It believed that the submissi.on .of that questiDn t.o the President would be 
inc.onsistent with the mandatory nature .of C.ongress' duty to call a cDnventi.on 
when prDper applications had been submitted fr.om the requisite number .of states. 
As the President hist.orically has n.ot had a r.ole in the pr.ocess by which Congress 
prDP.oSeS amendments, it als.o W.ould alter the parallelism and intended equality 
between the tW.o methDds .of initiating amendments. AlsD supporting the cDnclu­
sion is the Supreme CDurt's decision in Hollingsworth v. Virginia," which held 
that Article I, SectiDn 7 (the vet.oprDvisi.on), applies t.o ".ordinary cases .of 
legislati.on" and "has nothing t.o d.o with the pr.oP.ositiDn .or adDptiDn .of amend­
ments t.o the C.onstituti.on." The C.ourt ruled the 11th Amendment t.o be valid 
althDugh H had n.ot been presented t.o the President. 

Gubernatorial Involvement.-FDr somewhat similar reaSDns as above, the 
cDmmittee cDncluded that the state g.oVernDr is nDt assigned a rDle in the pr.ocess 
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by which a state legislature applies for 'a convention or ratifies a proposed amend­
ment. It believed this followed from the Supreme Court's decisions in Hawk.e v. 
Srnith,"" and Leser v. Garnett!' 

In JIawke the Court held that it was improper for a state to subject the rati­
fication of a proposed amendment to a popular referendum, declaring that ratifi­
cation was not ordinary legislation but rather an expression of assent in which 
"no legislative action is authorized or required." The Court emphasized that the 
agency for ratification was the "state legislature," that is, the representative law­
making procedures of the state, the Court held, were not applicable to the act 
of ratification. If the act of ratification does not invoke these procedures, which 
customarily included the governor's veto, it is hard to see why the application, 
a task specifically assigned to the legislatures by the Constitution, would do so. 

JudiGinl Involvcrnent.-The committee, in its report, stated that it was desir­
able and feasible to have in any implementing legislation a limited judicial re­
view of congressional determinations made in the convention process."" It was 
influenced in this regard by the view that the convention process likely would be 
used to effect a constitutional change opposed by vested interests and against 
the backdrop of some congressional inaction. Under these circumstances, the 
committee believed, it was desirable to have our independent judiciary serve as 
the arbiter and thereby assure the legitimacy of the process. 

'l'he committee questioned both the wisdom and validity of legislation excluding 
the courts from any involvement, stating: "It is questionable whether the power 
[of Congress to withdraw matters from the jurisdiction of the federal courts] 
reaches so far as to permit Congress to change results required by other provi­
sions of the Constitution or to deny a remedy to enforce constitutional rights. 
Moreover, we are unaware of any authority upholding this power in cases of 
original jurisdiction." 33 

The committee suggested limits on judicial review in any legislation adopted 
on the subject. First, it suggested that a congressional determination should 
be overturned only if "clearly erroneous," which would acknowledge Congress' 
political role and at the same time guard against arbitrary action. Second, it rec­
ommended that judicial remedies be limited to declaratory relief so as to dimnish 
actual conflict between the branches of government. Finally, if stated that 
judicial review should not be allowed to delay the amending process unduly; 
accordingly, it recommended a short limitation period combined with expedited 
judicial procedures.

In my view, the confusion about the convention method strongly argues, as 
long as the convention method remains part of the Constitution, for the estab­
lishment of procedures governing the process-procedures which neither facili­
tate the adoption of any particular constitutional change nor make practically 
impossible any resort to the convention method. As the ABA Committee noted: 
"The integrity of our system requires that when the convention method is prop­
erly resorted to, it be allowed to function as intended."" 
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Senator BAYH. We will now move to our first panel, if I might. I 

will ask Prof. Charles Black of Yale Law S?~ool and Prof. Walter 
Dellinger of Duke University Law Schoo~ to 10m ~s. . ~ 

Professor Dellinger, is that your buddmg constItutIonal expert: 
Mr. DELLINGER. Yes, sir. That is my son, J:!ampton. He saI~;, 

"Senator Bayh has been chairman of the c<,>mmIttee for 1~ yet,trs. 
And I said. "Yes," and he said~ "In all that tIme there wasnt a smgle 
constitutio~al convention~" . 

I explained to him that the committee hftd other dutIes. 

Senator BAYII. I appreciate his perceptio,n. . 

Professor Black. it is good to have you WIth us. vVhy (lon't you start 


first since you have a constraint in time. 
Mr. BLACK. Yes. 
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I have a statement, which I shall condense. I have it and copies of 
certain publications of mine for the record. 

Senator BAYH. We will put them in the record at the end of your 
, testimony. 

TESTIMONY OF PROF. CHARLES L. BLACK, JR., YALE LAW SCHOOL, 
NEW HAVEN, CONN. 

Mr. BLACK. Now, we all know what we are talking about, so I will 
not go through the preliminaries again, but I do want to talk to one 
point which 1 think is important; that is that, as far as I or anyone 
else has been able to discover, all of the few applications, pursuant to 
this provision we are talking about, that were submitted by State 
legislatures, for more than 100 years after the adoption of the Consti­
tution, were drawn on the assumption that the provisions iIi article V 
authorized the legislatures to apply only for a general convention. At 
least that is all they applied for. 

It was apparently not until 1893 that any legislature sent in an ap­
plication based on the assumption that such applications were valid, 
when they sought to dictate the agenda, or perhaps I should say 
the agendum, in the singular, of the "convention for proposing 
amendments." 

:\Ir. Chairman, think what this means. Through the controversies 
over the alien and sedition laws in the latter part of the 18th century, 
over the embargo, the vVar of 1812, the internal improvements bills, 
over the Bank of the United States, over the appellate jurisdiction of 
the Supreme Court, over the early fugitive slave laws-not one single 
legislature acted as though it had the power to force Congress to call 
a convention limited to one of those topics. 

It did not even occur to Kentucky and Vir~nia, when they were 
busying themselves with attempted interpositIOn against what they 
considered to be unconstitutional acts of Congress, to go after an 
article V convention. Even in the great nullification and slavery con­
troversies in the 1830's and 1860's; the States that submitted appli­
cations made them general. 

Just twice, in the 1899's, long after any original understanding, 
and then with growing fre<l,uency, as we know, down to our own 
times, legislatures have submItted applications so drawn as to reflect 
the assumption that the article V language authorizes the State legis­
latures to force the calling of a convention limited to a subject, or 
even an amendment whose text is dictated by the State legislatures. 

I shall soon go into my reasons for believing that this assumption, 
though obviously convenient for the State legislatures, is a wrong 
assumption, one that mistakes the meaning of the article V language, 
"for proposing amendments." But I bring this historical point up 
front, because, as I have fought tenaciously now for nearly 17 years 
on this very battlefield, I have found that the very hardest thing to 
overcome is the tacit-and I am afraid often unconsidered-assump­
tion that applications to a subject-limited, or text-limited, convention 
would be valid and could so force Congress to call such a convention. 
This assumption, I wanted to stress at the very beginning, arises from 
and onlY' from the actions of the State legislatures themselves, as good 
as entirely in our own century. 
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There is no precedent anywhere outside of that, no authoritative 
precedent. The assumption that this power lies in the State legisla­
tures is based altogether on their own implied claims, which are ob­
viously in the nature of self-serving declarations, and which began 
to be put forward 105 years after the going into effect of the Con­
stitution-on these and nothing else. 

My hope is that this will clear the way for our seeing this question 
for what it is, a new question, coming before us in 1979, without any 
presumption. 

Senate bill S. 3, now before you, is drawn on the theory that these 
limited applications are valid. My own position is that they are not 
valid, because they are not, in my view, applications for the thing 
that article V authorizes the States legislatures to apply for, and so 
they do not place Congress under any legal or moral obligation to do 
anything. 

This view, if right, has two important and obviously connected con­
sequences. First, It compels the Judgment that S. 3 and similar bills 
are not in pursuance of the Constitution because that bill, in its crucial 
section 2 and throughout its length, rests upon and only upon the 
assumption that the article V language refers to a convention re­
stricted as to the "the nature of the amendment or amendments to be 
proposed." 

Second, my view means that most, if not all, the convention appli­
cations now pending before the Congress are nullities and that Con­
gress, whatever their number, neither need nor constitutionally may 
act upon them. Thirty-four times zero is zero. That will be just a's 
true in January, 1980, as it is now. The question whether S. 3 is in 
pursuance of the Constitution is therefore the very same question as 
the question whether the applications now before the Congress are 
valid article V applications. The bill and the applications are drawn 
exactly on the same theory, and stand or fall together. 

I have defended this view in a number of published writings which 
I have placed on the record, but I will try orally, now, to hit the 
high spots. 

Now, the question, first and last, alpha to omega, is "what is meant 
in Article V by the words, 'a convention for proposing amendments?' " 

I suggest to-you, Mr. Chairman, and Senators, that the best ap­
proach to ascertaining the plain meaning of these words is to ask what 
they would mean without modification in the very procedural context 
in which they are intended and anticipated to be used. 

Now, as you know, in their pleadmgs, lawyers sometimes do what 
we call "track the statute," phrazing allegations or prayers in the exact 
statutory language, and no more. 

Suppose a State legislature, tracking article V in this way, were to 
transmit to Congress a paper saying, "Application is hereby made, by 
the legislature of this State that Congress call a convention for pro­
posing amendments," period, end of application, signature of the 
officer, and stopping right there. 

Now two and only two questions could be moved in that situation: 
First, would such an application be valid ~ Second, what would it 
mean~ 
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First, the application so worded would, of course, be valid. Thirty­
four such appllcations would oblige Congress to call a convention for 
proposing amendments, providing Congress could agree on constitu­
ency and so forth, and J think every Member of Congress would be 
under a duty to try so to agree. 

That would be true exactly because article V is tracked. How could 
it be that an application in the very words of the article would not be 
valid ~ 

Second, the words used would mean a general, unlimited conven­
tion, to propose such amendments as it thrnks ought to be proposed. 
Since I see no possible basis for doubting this, I can't think: how to 
support the contention other than by saying just that. 

Ubserve, Mr. Chairman, how puttrng the matter this way trans­
forms the plain meaning and textual issues. We are not talking any 
longer, if one buys my conclusion about this tracking application, 
we are not talking any longer about which of two plain meanings, 
among two mutually exclusive alternatives, the article V language 
has-unless one is prepared to contest these two conclusions regarding 
the tracking applicatIOns, and I don't see how anyone could. Then 
one must start with and stick with the position that article V lan­
guage has one plain meaning that is beyond all doubt, that the words 
"a convention for proposing amendments," whatever else they may 
mean, plainly do mean a general, unlimited convention. 

Let me put into the record the observation that there is here an 
important legislative fact. The astonishing fact is that S. 3, in its cru­
cial section 2, and throughout, would actually make impermissible and 
ineffective the filing of the only kind of application that is certainly 
valid under article V of the Constitution; namely, an application that 
tracks the article verbatim. 

I urge you to consider, Mr. Chairman, and Senators, whether such 
a glaring and plan constitutional defect in a bill that has been around 
as long as this one has does not suggest some respectful skepticism 
about the soundness of the constitutional counseling that went into 
its drafting ~ 

Establishment of this crucial point, about the tracking application 
for a general convention, quite changes the focus of inqUIry. When we 
inquire now whether a State application for a limited convention asks 
for what article V means, we are inquiring whether, in addition to its 
incontestably plain conferral, on the legislatures, of what is beyond 
all doubt a most significant power, very nearly an ultimate power, 
the power to force the call of a general constitutional convention, 
article V is to be taken to give them, as well, a different power, not at 
all obviously meant by article V-the power to force the call of a 
subject- or text-limited convention. In an inquiry concerning correct 
amendment procedure, where, more than anywhere else, very clear 
legitimacy is requisite, great clarity of justification should be looked 
for before one adds, to a fixed plain meaning, another meaning far 
from plain. There is, I submit, no justification at all for this addition 
of a second and different meaning, except the very late but now long­
continued self-serving assumptions of the legislatures themselves .. 

I think I might usefully refer here to the 1914 American Bar Asso­
ciation committee report on this subject, for a sampling of some of 
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the reasons that have been put forward for adding something else to 
the plain and obvious meanmg of the article V words. 

'I'he prestIgeful report, for example, invokes the always appealing 
concept of equahty. '1'he convention method, it says, was intended to 
stand on an "equal footing" with the congressional method. I don't 
know why they raise that issue, because so it stands, if and only if 
article V be taKen to refer only to a general conventIOn with full free­
dom of proposal. Such a convention, as one of the two proposing 
bodies in article V, would stand exactly on an "equal footing" with 
Congress, the other proposing body under articleV. Is not the equality 
as to national concerns, an equality between the two national bodies 
to which the proposing function is given ~ 

This symmetrIcal equality is exactly what my own view leads to. 
The bar report puts forward a "greater includes the lesser" argu­

ment, seeing "no sound reason as to why they-the State legislatures­
cannot invoke limitations on exercising * * *" their authority to pro­
cure a convention call. This argument ignores the fact--which under­
lies much of the bar report's other reasonings, and which underlies, 
indeed, the most crucial provisions of S.,3 itself-that a general con­
vention on the one hand, and, on the other, a subject- or text-limited 
convention, are different not in degree but in kind. They are as differ­
ent in kind as: (1) The freedom to marry; and (2) the freedom to 
marry 1 of 2 or 3 or even 100 people designated by somebody else. 
The power to force the call of a convention, and to dictate its agenda, 
is, if anything, a greater power than the power to force the call of a 
convention without dictating its agenda. That is exactly why the 
State legislatures are so eager to claim it. 

Now, I urge upon you that these general considerations do not reach 
at ~ll to t~e length of justifying an addition to the uncontestedly 
plam meanmg of article V. 

I would turn to another aspect of the bar committee report which 
has come to be a sort of "law and the prophets" in this field. They 
go through the records of the Constitutionai Convention of 1787, and 
bring in some material from the State constitutions in the late 18th 
century. Quite obviously these historical matters are not for oral 
argument, even to such a patient committee as this. I am a man of 
mercy. But I do want to draw this committee's attention to my full, 
but I think not terribly prolix argument in my letter of June 1 to 
Senator Kennedy, to which I have already referred. This letter has 
been published in the Oklahoma Law Review, and is one of the doc­
uments which I have, with your permission, handed up for the record. 

These passages in that letter-and I, of course, invite you to read it­
do, I think, succeed in justifying to the hilt my statement, elsewhere in 
the same letter, that the bar committee report, which now exerts a 
powerful influence, is "deeply flawed, and entirely fails to make its 
case." I stand firmly by that statement, and if you doubt its rightness, 
then I do invite your particular attention to those passages in my Ken­
nedy letter in which I deal with their handling of the 1787 Conven­
tion, and particularly of the earlier State constitutions. 

I believe you will be surnrised. I believe that, after the first sur­
prise is over, you never will feel quite the same about this bar co~­
mittee report. And I make that statement, of course, with the materIal 
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in your hands. I am not simply boasting without having it there. I am 
simply omitting it through mercy given the time. 

Neither "plam meaning," then, nor context nor history-as I have 
tried to develop it in the material which you have-will permit our 
readinff into these simple words, "a convention for proposing amend­
men~s,' °a power in the State legislature, a power unsuspected for a 
full century after the Constitution came to light, to propose amend­
ments at which the nominally "proposing" body is merely to ratify. 

But I think one thing more needs to be said. It is the genius of 
American constitutional interpretation to read our Constitution in a 
sensible way, as responsive to need. The following of this master 
maxim of interpretation is an expression of fidelity, the deepest pos­
sible fidelit;t, to the overriding and dominated intent of the summer of 
1787 in PhIladelphia, the intention that the document be so read as to 
work well. 

It is not irrelevant, then, even as a matter of law, to point out how 
thoroughly all national needs for constitutional amendment are al­
ready provided for without our straining words to give the State leg­
islatures the power, in effect, to "propose amendments." 

The other House of Congress stands every 2 years for election, and 
represents the American people in their proportion. The Senate was 
so designed as to represent the States, one by one; each Senator rep­
resents and must answer to the people of a whole State. 

These two bodies can set in motion and send out to the States any 
amendment their constituencies want. There is a strange mythical 
world-familiar to political cartoonists, for example-in which Con­
gress so carefully built to represent the American people by numbers 
and by States, is looked on as thoughit were some kind of alien power. 

In fact, the constituencies of Congress and the State legislatures are 
exactly the same people by Constitutional command, and the dif­
ference-and it is a distinct though an intangible one-is in the con­
ception of office. The same people are represented here as in the State 
legislatures, but it would be utterly impossible for a constitutional 
amendment to be whooped and hollered through these two Houses 
as they have been in a great many State legislatures. The State legis­
lator ought not to be expected to form just that blend of constituency 
concern and national concern which ideally characterizes the Con­
gressman and the Senator, and which is, in my observation and judg­
ment, often approximated in congressional and senatorial reality. But 
that difference between Congress and the legislatures suggests that by 
far the better place for the origination of piecemeal amendments is 
Congress, where the overall interest, as well as the constituency in­
terest, is always in view. In refusing to put the new gloss that S. 3 
would put on the words of article V, we would not be shutting off a 
road in any way demonstrated to be needed, or likely to be needed. 
The whole history of the country fails to show any serious trouble 
that resulted from difficulty about amending the Constitution. 

The route opened up by S. 3 is one which it is very hard to think of 
as either symmetrical with the traditional route, and its broad con­
sensus among the whole people-well, the way to talk in these high 
political clUestions is in numbers. Let's talk for a moment in numbers. 
States containing considerably less than 40 percent of the whole 
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population could force a convention limited to proposing a given 
amendment, if S. 3 is judged to be pursuant to the Constltution and 
passed. 

Under the electoral college plan in the bill, delegates representing 
less than a majority of the people could implement these proposals. 
These delegates could be people who, unlike all of you here, and all 
those across the Capitol, never have to face another election. 

Then States containing as few as 40 percent of the people could 
ratify-a condition, by the way, which did not obtain in 1789, and 
which I find sometimes astounds people to whom you state it. Three­
quarters of the States can be put together that contain 40 percent of 
the people. 

Of course these extremes would not probably ever be -reached, but 
they mark the end of a continuous range of possibility, within which 
it could easily happen that amendment after amendment could be 
passed without anything like that heavy preponderance of affirmative 
desire that the other method, the always-used method, requires. 

Of course, that is exactly why this method of amendment is being 
pressed so hard. 

Now, these last considerations would not suffice to overcome a 
clearly-expressed constitutional command. But there is no such 
command. 

I mention these things to show the utter fallaciousness of any argu­
ment that says that any text limitation must be imported in the words 
of article V, because the importation of slJ.ch language is politically 
desirable. 

There is no historical warrant, no warrant in common sense, no 
warrant at all for our seeing in the article V language, which so plainly 
refers to a general convention, reference to limited conventions as well. 

This conclusion, if you come to accept it, must lead not only to the 
rejection of S. 3, as not in pursuance of the Constitution, but also to 
the judgment that most of the pending applications are invalid, for 
the simple and sufficient reason that they do not ask what article V 
means. 

I have argued here for the conclusion that an article V convention 
must be entirely general, and that if a State application asks for 
something other than that, it is void. I fully believe in this view, and 
I have persevered in it a long time, Mr. Chairman. I think if I am 
wrong about it, it is what the theologians call "invincible ignorance." 

I am prepared to argue from any stump. Tom O'Neill asked me if 
I would go on the road, and I said I sure would. 

But would be quite sufficient now to hold to the more modest, and 
I should think reasonably self-evident proposition that, at the least, 
an application for the assembling of a national constitutional conven­
tion for the purpose of proposmg a textually set out or minutely 
described amendment is a mere travesty of grown-up constitutional­
ism. Assembling a national convention from Maine, Alaska, Florida, 
and Hawaii, and reserving the rooms and getting the requisite three 
chaplains, one from each of the major faiths, deciding who is going 
to get the gavel, or which pieces of It, after it is over, people coming 
in to perform such a ministerial or rigorously channeled function, is 
a bit of foolish pageantry that no one can think the Constitution calls 
.I!-­
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It reminds me of Henry VIII's conges d'elire, which gave cathedral 
chapters leave to elect a bishop, namely, the bishop designated by 
Henry VIII. 

The differences here-since the tactics have changed somewhat­
the differences between a directly quoted amendment to be proposed, 
and a minutely described amendment to be proposed, is utterly trivial. 
I hope at least that the Uongress wIll not be mtilllldated by these. They 
cannot possibly be what article V means, because article V was drawn 
by serious people, and they should be regarded as without force. I have 
heard it saId that, while these narrowly-drawn applications, for pro­
posing one amendment described in advance may be invalid, in that 
their attempt at limitation fails, nevertheless, that Congress ought to 
treat them hospitably and call a convention anyhow. After all, what 
is constitutional law among friends ~ I think such thoughts must pro­
~eed from people who have not read the applications that are coming 
m. 

As to the applications with the words, "sole and exclusive purpose," 
and a self-destruct clause in some of them, if that purpose is departed 
from at all, as to these, the suggested hospitality, Mr. Chairman, is 
the hospitality which says that we are strong for you and love you, 
and please come right in, but leave your left leg outside. It is the 
hospitality of the spider to the fly. 

In the main, it is entirely clear that the applying legislatures very 
much desire not to have any but the severely lImited convention ap­
plied for. That would be nothing but irony in the concept of deference 
to the State legislatures, when that deference consists in giving them 
what they have said they very much don't want. 

I have in my statement a number of specific points which are of im­
portance, but not of this dominating overall importance, concerning 
defects which I first noted in the bill that was one of Senator Ervin's 
bills, which was antecedent to this, and which still exist in this bill, 
but I believe I will stop there for time purposes. 

I very gladly will answer, or deal with, any questions that anybody 
wants to ask. 

Senator BAYH. Thank you very much, Professor Black, for your 
well thought out and enthusiastically given testimony. 

Are you under a time limitation, so that we should perhaps ask 
questions now? 

Mr. BLACK. I am not under that kind of time line. I have to be in 
New York at 6 :30 for a testimonial dinner for Jack Greenberg of the 
NAACP defense funds. I will be there in plenty of time. 

Senator BAYH. Is it all right to let Professor Dellinger go now, 
then? 

Mr. BLACK. Certainly. 
[Mr. Black's prepared statement and additional material follow:] 

PREPARED STATEMENT OF PRoFESSOR L. BLACK, JR. 

Mr. Chairman and Senators, I thank you for the chance to appear before you 
on this occasion. My remarks will be directed formally at S. 3, but my scanning 
of the staff analysis of the House bills tells me they differ very little among 
thIilmselves or from· S. 3, and not at all on the principal point I shall try to make. 
. The Constitution's Article V provides for a method of amendment never yet
·us~d. "On:A.pplicaton of the Legislatures of two-thirds of the States • • • Con­
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gress shall call a Convention for proposing Amendments • • ." The proposals
"emanating from such a convention, to become effective as Amendments, must be 
ratified by three-fourths of the States, just as is true of proposals passing through 
Congress, the method of proposing always used up to now. 

So far as I or anyone else can discover, all of the few applications pursuant 
to this provision that were submitted by state legislatures, for more than one 
hundred years after the adoption of the Constitution, were drawn on the ajlsump­
tion that the language I have quoted authorized these legislatures to apply for a 
general constitutional convention. It was apparently not until 1893 that any 
legislature sent in an application based on the assumption that such applications 
were valid when they sought to dictate; usually very narrowly, the agenda-or 
I should say the agendum, in the singular--of the "convention for proposing 
amendments." 

Think what this means. Through the controversies over the Alien and Sedition 
Laws, over the Embargo and the War of 1812, over the "internal improvements" 
bills, over the Bank of the United States, over the appellate jurisdiction of the 
Supreme Court, over the early fugitive slave laws, not one single state legislature 
acted as though it thought it had the power to force Congress to call a conven­
tion limited to one of these topiCS. It did not even occur to Kentucky and Vir­
ginia, in the late 1790's, when they were busy with "interposition" against what 
they held to be unconstitutional actions of Congress, to go at the matter via 
application for a subject-liimted Article V convention. Even in the great nullifica­
tion and slavery contests, of the 1880's and 1860's respectively, the states that 
submitted applications made them "general," according to all sources and tabula­
tions I have seen. 

Just twice in the 1890's, long after any original understanding can have sur­
vived, and then with growing freqeuncy down to our own.times, legislatures have 
submitted applications so drawn as to reflect the assumption that this Article V 
language authorizes the state legislatures to force the call of a convention limited 
to a subject, or even to a particular amendment's text, dictated by the state 
legislatures. 

I shall soon go into my reasons for believing that this assumption, though 
obviously a more than convenient one for the state legislatures, is a ·wrong 
assumption. one that Quite mistakes the meaning of the Article V phrnse, 
"... a Convention for proposing Amendments ...." But I chose to bring this 
roughly striking historical 'point up front because, having fought tenaciously for 
nearly seventeen years on this very battlefield, I have found -that the hardest 
thing to overcome is the tacit and, I am afraid often unconsidered assumption 
that applications for a subject-limited or even a text-limited convention are 
valid, and place Congress under an obligation to call such a limited convention, 
if such applications come in from the legislatures of tw()-thirds of the states. 
This assumption, I wanted to stress at the beginning, arises fuoom and only from 
the actions of the state legislatures themselves, as good as entirely in our own 
centU!l'Y. No judicial court of anY kind has ever held anYthing bearing in anY 
way on this question j as far as I know, not so much as a judicial obiter dictum, 
in all the years between 1789 and 1979, faintly supports it. There is no prece­
dent, so much as arguably, in anY action taken by the Congress. The assumption
that this power lies in the state legislatures is based altogether on their own 
implied claims, which are obviously in the nature of self-serving declarations, 
and which first began to be put forwaord 105 years after the going .into effect 
of the Constitution--on these and on nothing else. 

My hope is tha,t this preliminary consideration will clear the way for the 
treating of this question for what it is-a new question, coming before us in 
1979 without any presumption. . 

Senate Bill S. 3, now before you, is drawn on the theory that these limited­
convention applications are valid. My own position is that they are not valid, 
because they are not applications for the thing Article V, properly interpreted, 
authorizes· the state legislatures to apply for-and that, consequently, state 
legislative. applications for subject-limited conventions, being applications for 
,;something other 'than what .Article V means, are not capable, whatever theiT 
number, of placing tale.' Congress under any legal or moral obligation to do 
anything. , 

This view, if it is right, has two important COnsequences. First, it compels 
the judgment that S. 520 is not in pursuance of the Constitution, because that 
bill (in its crucial Section 2 and through all its length) rests upon and only upon 
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the assumption that the Article V language refers to a convention restricted as 
to the "nature of the amendment or am~ndments to ve proposed." [So 3, sec. 2] 
Secondly, my view, if correct, means that most if not all the convention applica­
tions now pending before Congress are nullities, and that Cong>ress neither need 
nor constitutionally may act in obedience to them, whatever their number. 34 
times zero is zero, and that will be just as true in January 1980 as it is now. 
The quetsion whether S. 3 is in pursuance of the Constitution is the very same 
question as the question whether the "applications" now before Congress are 
valid Article V applications; the bill and the applications are drawn on exactly 
the same theory, and stand or fall together. 

Now I have defended this view of mine in a number of places, but principally 
in three writings-a 1963 article in the Yale Law Journal, a 1972 publication 
(in the same Journal) of a letter to former Chairman Celler of House Judi­
ciary, concerning the Ervin bill of that day (a bill substantially the same, on 
this pOint at least, as the present S. 3) and a letter this 'year to Senator Ken­
nedy-a letter very recently published in the Oklahoma Law Review. Being one 
who loves to show mercy, I am happy to be able to tell you that these writings, 
products of a controversy spanning 16 years, add up to just 53 pages. I am 
herewith submitting photocopies of these three writings, for inclusion in the 
record. This is no hour for mock humility; I hope some of you will have time 
to read them. [Formal citations: (1) T~e Proposed Amendment of Article V: 
A Threatening Disaster, 72 Yale L.J. 957 (1963) ; (2) Amending the Constitu­
tion: A Letter to a Congressman, 82 Yale L.J. 189 (1972) ; (3) Amendment By 
National Constitutional Convention; A Letter to a Senator, 32 Okla.L.Rev. 626 
(1979).J Recently, writings by others have supported my position-notably 
articles by Professor Walter Dellinger of Duke University Law School, and by 
Professor Bruce Ackerman of the Yale Law School. The Chairman of this 
Committee has had a letter, I believe, from the distinguished constitutionalist 
Professor Charles Alan Wright, of the University of Texas Law School, dated 
24 August of this year, and agreeing substantially with my position. I don't feel 
as lonesome as I used to. 

But let me try here, orally, to hit the high spots, drawing on my own publi­
cations, and so marching on my own feet. 

The question, first and last, is what is meant, in Article V, by the words,
"* * * a Convention for proposing Amendments * * *" I suggest to you, Sena­
tors, that the best approach to ascertaining the plain meaning of these words is to 
ask what they would mean, without modification, in the procedural context in 
which they are intended to be used. As you know, in their pleadings lawyers 
sometimes "track the st.atute," p'hrasing allegations or prayers in the exact 
statutory language. Now suppose a state legislature, "tracking" Article V, were 
to transmit to Congress a paper saying: "Application is hereby made, by the 
legislature of this state, that Congress call a Convention for proposing Amend­
ments"-the exact language of Article V-and stopping there. Two and only two 
questions could arise: First, would such an application be valid? Secondly, 
what would it mean? 

First, the application, so worded, would of COllrse be valid. Thirty-four such 
applications would oblige Congress to call a convention for proposing amend­
ments (provided Congress could agree on the procedural and constituency speci­
fications--and there would be a duty resting on each member of Congress to try 
so to agree). That would be true exactly because Article V is "tracked." How 
could it be that an application for the very thing the Article mentions, in the 
very words of the Article. would not be valid? 

Secondly, the words used would mean,· "a general, unlimited convention, to 
'propose' such amendments as it thinks ought to be proposed." Since I can think 
of no possible basis for doubting this, I cannot know how to support this con­
clusion, beyond pointing to its obviousness. Perhaps one might go so far as to 
ask, "If not that, what would these words, mean, occurring alone in an 
application 1" 

Observe how putting the matter this way transforms and organizes the "plain 
meaning" and contextual issues. We are not talking, any longer, about which 
to two "plain meanings" the Article V language has. Unless one is prepared to 
contest the answers to my two questions regarding this "tracking" application, 
one must start with and stick to the position that the Article V language has one 
plain meaning that is beyond all doubt-that the words, "a Convention for 
proposing Amendmens," whatever else they may mean, plainly means "a general
unlimited convention." , 
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(Let me put in a parenthesis here. The astonishing fact is that S. 3, in its 
crucial Section 2 and throughout, would actually make impermissible and inef­
fective the filing of the only kind of application that is certainly valid under 
Article V of the Constitution-namely, the application that "tracks" the Article 
verbatim. I urge you to consider, Senators, whether such a glaring and plain 
constitutional defect, in a bill that has been around as long as this one has, does 
not suggest some respectful skepticism about the soundness of the constitutional 
counsel that underlay its drafting.) 

Establishment of this crucial point, about the "tracking" application for a 
general convention, quite changes the focus of inquiry. When we inquire now 
whether a state application for a limited convention asks for what Article V 
means, we are inquiring whether, in addition to its incontestably plain conferral, 
on the legislatures, of what is beyond all doubt a most significant power, very 
nearly an ultimate power, the power to force the call of a general constitutional 
convention, Article V is to be taken to give them, as well, a different power, not 
at all obviously meant by Article V-the power to force the call of a subject- or 
text-limited convention. In an inquiry concerning correct amendment procedures, 
where, more than anywhere else, very clear legitimacy is requisite, great clarity 
of justification should be looked for before one adds, to a fixed plain meaning, 
another meaning far from plain. There is, I submit, no justification at all for 
this addition of a second and different meaning, except the very late but now 
long-continued self-serving assumptions of the legislatures themselves. 

I think I might usefully refer here to the 1974 American Bar Association 
Committee Report on this subject, for a sampling of some of the reasons that 
have been put forward for adding something else to the plain and obvious 
meaning of the Article V words. 

That prestigeful Report, for example, invokes the always appealing concept 
of equality: "[T]he convention method (it says) * * ... was intended to stand 
on an equal footing with the congressional method." But so it stands, if (and 
I think only if) Article V be taken to refer only to a general convention, with 
full freedom of proposal. Such a convention, as one of the two "proposing" bodies 
under Article V, would stand exactly on an "equal footing" with Congress, the 
other "proposing" body under Article V. Is not the equality to be sought, as to 
national concerns, an equality between the two national bodies to which the 
"proposing" function is given? This symmetrical equality is just what my own 
interpretation leads to. 

The Bar Report puts forward a "greater includes the lesser" argument, seeing 
"no sound reason as to why they [the state legislatures] cannot invoke limita­
tions on exercising * * ... " their authority to procure a convention call. This 
argument ignores the fact-which underlies much of the Bar Report's other 
reasonings, and which underlies, indeed, the most crucial provisions of S. 3 
itself-that a general convention on the one hand, and on the other a subject­
or text-limited convention, are different not in degree but in kind. They are as 
different in kind as (1) the freedom to marry; and (2) the freedom to marry 
one of two or three or even a hundred people designated by somebody else. The 
power to force the call of a convention, and to dictate its agenda, is if anything 
a greater power than the power to force the call of a convention without dic­
tating its agenda. That is exactly why the state legislatures are so eager to 
claim it. 

I urge upon you that no such general considerations come close to being suffi­
cient for our adding, to the plain meaning of the words, "a Convention for pro­
posing Amendments," another meaning of great dubiety. 

The Bar Committee Report goes thro~gh the Records of the Constitutional 
Convention of 1787, and brings in some material from state constitutions of the 
late eighteenth century. Quite obviously these historical matters are not for oral 
argument, even to such a patient Committee as this. I remain a man of mercy. 
But I do not want to draw this Committee's attention to my full (but I think 
not terribly prolix) argument of these historical points, in my letter of 1 June 
to Senator Kennedy, to which I have already referred. In those passages in 
that letter, I think I succeed in justifying to the hilt my statement, elsewhere 
in the same letter, that the Bar Committee Report, which "now exerts a powerful 
infiuence * * * is deeply fiawed, and entirely fails to make its case * ... *" I 
stand firmly by that statement; if you doubt its rightness-and of course you 
must-then I do invite your particular attention to those passages in my Ken­
nedy letter in which I deal with the Bar· Committee's handlin~s of the 1878 
Convention, and of the early state constitutions. I believe you will be surprised. 
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I believe that, after your first surprise is over, you will never feel quite the same 
about this Bar Committee Report. I would refer you also to the historical 
analysis in Professor Dellinger"s article, to which I have alluded; he and I, 
writing quite independently, seem to ha~ wound up at about the same place at 
the same time. 

Neither plain meaning, then, nor context, nor history permit our reading into 
these simple words, "a Convention for proposing Amendments," a power in the 
state legislatures, a power unsuspected for a good century after the Constitution 
began its life, to propose, in effect, amendments which the convention, nominally 
the proposing body, is merely to ratify. But I think one thing more needs to be 
said. It is the genius of American constitutional interpretation, to read our Con­
stitution in a sensible way, as responsive to need. The following of this master 
maxim of interpretation is an expression of fidelity to the overriding and domi­
nating intent of the summer of 1787 in Philadelphia-the intention that the 
document be so read as to work well. It is not irrelevant then, even as a matter 
of law, to point out how thoroughly all national needs for constitutional amend­
ment are already provided for without our straining words to give the state 
legislatures this power, in effect, to propose amendments. 

The other House of the Congress stands every two years for election, and 
represents the American people in their proportion. The Senate was so designed 
as to represent the states, one by one; each Senator represents and must answer 
to the whole people of one separate state. By the extraordinary majorities sen­
sibly to I:!e required for constitutional amendment, these two bodies can set in 
motion, and send out to the states, any amendment their constituencies want. 

There is a strange mythical world in which Congress, so carefully built to 
represent the American people, by numbers and by states, is looked on as though 
it were an alien power. In fact, the constituencies of Congress and of the state 
legislatures are exactly the same, by constitutional command. The difference, 
and it is a distinct though an intangible one, is in the conception of office; though 
exactly the same people are represented here as in the legislatures, it is utterly 
impossible to imagine a proposal of an amendment to the Constitution being 
whooped and hollered through these Houses in the way in which that has 
happened in a good many legislatures. 

The state legislator ought not to be expected to form just that blend of con­
stituency concern and national concern which ideally characterizes the Congress­
man and the SenatO!l', and which is, in -my observation and judgment, often 
approximated in congressional and senatorial reality. But that difference between 
Congress and the legislatures suggests that by far the better place for the origina­
tion of piecemeal amendments is Congress, where the overall interest, as well as 
the constituency interest, is always in view. In refusing to put the new gloss that 

. S. 3 would put on the words of Article V, we would not be shutting off a road in 
any way demonstrated to be needed, or likely to be needed. The whole history of 
the country fails to show any serious trouble that Il'esulted from difficulty about 
amending the Constitution. 

The route opened up by S. 3, and by the theory underlying it, is one which it is 
very hard to think of as either symmetrical with the traditionallfoute, or as other 
than dangerous, if broad consensus, among the whole people, is what is wanted. 
States containing considerably less than "0 percent of the population could force 
a convention limited to proposing a given amendment. Undel!' the "electoral 
college" plan of delegate apportionment in this bill, delegates representing less 
than a majority of the people could obediently do the nominal "proposing"; these 
delegates-and this is very important indeed in a democracy-could be people 
who (unlike all of you here, and all those across the Capitol) nevel!' have to face 
another election. Then, States containing as few as 40 percent of the people could 
ratify-a condition, by the way, which did not obtain in 1789. Of course, these 
extremes would not probably often be reached. But they mark the end of a con­
tinuous range of possibility, within which it could easily happen that amendment 
aftel!' amendment could be passed without anything like that heavy preponderance 
of affirmative desire that the other and always used method reQuires. Of course, 
that is exactly why this method of amendment is being pressed so hard. 

Now these last considerations would not suffice to overcome or to nullify a 
clealfiy expressed constitutional command that state legislature applications, 
though subject- or text-limited, be given the Article V effect. That, however, is 
not the situation at all. I have mentioned thpse things only to show the utter 
fallaciousness of any argument which, in one form or another, says that a power 
of subject or text limitation must be imported into the words of Article V, be­
cause the importation of such a power, into 'that language, is politically deSirable. 

59-609 0 - 80 - 13 
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In summary on this principal point, there is no contextual warrant, no func­
tional wamant, no historical warrant, no warrant in common sense, no warant 
at all, for discerning, in that Article V language which so plainly and inevitably 
refers to a general convention, an added and exceedingly dubious reference to 
something qualitatively different-a convention led in with blinders put on by the 
state legislatUires. This conclusion, if you come to accept it, must lead not only to 
the rejection of S. 520, as not in pursuance of the Constitution, but also to the 
judgment that most or all of the pending applications are invalid, for the simple 
and sufficient reason that they do not ask for what Article V means to be asked 
for by the state legislatures, if they are to put Cong,ress under the obligation to 
take the almost ultimately solemn step of summoning a national constitutional 
convention. 

Let me add one final word: I have argued here (and more amply elsewhere) 
for the conclusion that an Article V convention must be entiJrely general, and 
that a state application asking for something other than that is void. I fully 
believe in this view. But it would be quite sufficient, for now, to hold to the far 
most modest (and I should think reasonably self-evident) propOSition that, at the 
least, an application for the summoning of a national constitution convention, 
"for the purpose of proposing" a textually set-out or minutely described amend­
ment, is a mere travesty of grown-up constitutionalism. Assembling a national 
convention, from Maine and Alaska, from Florida and Hawaii, for such a minis­
terial or Il'igorously channelled function is a bit of foolish pageantry one can by 
no stretch of fancy think the Constitution calls for. It reminds me of Henry VIII's 
conges d'elire, which gave cathedral chapters "leave to elect" a bishop-namely, 
the bishop designated by Henry VIII in the document in which "leave to elect" 
was given. The difference between a diJrectly quoted amendment to be "proposed," 
and a minutely described amendment to be "proposed," is trivial. Many-I think 
most-of the current applications are of this kind. I hope at least Congress will 
not be intimidated by these. They cannot possibly be what Article V means, for 
Article V was dJrawn by serious people, and they should be :regarded as obviously 
without force. 

One more thought just here: I have heard it said, though I have not yet seen 
it printed, that, while these narrowly drawn applications, dictating strict limits 
to so-called "convention for proposing" one amendment described in advance, are 
not valid, in the sense that the attempted limitation is futile, nevertheless, Con­
gress ought to treat them "hospitab1l'l" and call a convention anyway. After all, 
what is constitutional law b~tween friends? Such thoughts must proceed from 
people that have not really read the applications that have been coming in. As to 
these real applications, the suggested "hospitality" is a hospitality that says, 
"Come Jright in, make yourself at home, but please leave your left leg outside." 
It is the "hospitality" of the spider to the fly. In the main the real applications 
we have make it entirely clear that the applying legislature very much desires 
not to have any but the severely limited convention applied for. (There would be 
nothing but irony in a "defeJrence" to the state legislatures, that consisted in 
giving them what they have said they don't want.) 

This bill, S. 520, founded as it is on an altogether wrong constitutional theory, 
has many smaller but still enormously important things wrong with it. In my 
1972 published Letter to a Congressman, referred to and cited above, I discussed 
a number of these defects, in a virtually identical bill then pending before House 
Judiciary. Obviously, I cannot here go into these matters thoroughly, and there is 
perhaps little use going into them less than thoroughly. I think, however, that I 
ought just barely to allude to the prinCipal ones among these defects, most respect· 
fully asking that this Committee, before passing out such a bill, consider the very 
short supporting arguments which I have put in writing and put on this recwd: 

1. This bill, as to the convention-summoning vote commanded in its pivotal 
Section 6, rests on the constitutionally impossible assumption that this Congress 
can bind the consciences of successor Congressmen and Senators, on questions of 
constitutional law and of policy. 

2. Even if (as is not the case) the 96th Congress could bind its successors, it 
would be foolish to settle great constitutional and prudential questions at a time 
when public and professional attention are not focused on them, and when (with 
respect to the prudential questions) the conditions of the future are unknowable. 

3. Quite without warrant, the bill gives maximum control over the whole process 
to the state legislatures, including presumptive referral to them, for ratification, 
of the very amendment they have already, in the normal colloquial sense, "pro' 
posed." This comes out very clearly in Section 12(c) of S. 520. 
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4. The bill's plan of representation at the convention is wholly indefensible. 
S. 250, Section 7 (a) rests on analogy with the electoral college, which I have 
strongly de":ended in its own field of operation, but which has no contribution to 
make here. Generally, this bill fails to provide for that heavily preponderant 
consensus which ought to precede amendment of the Constitution. 

5. The exclusion of the President from the process of calling a convention is 
:flatly and obviously unconstitutional unde.r Article I, Section 7, and the only ques­
tion about this is how it could be that some who claim to be "strict construction­
ists" could espouse such a position. . 

6. The exclusion of state governors from the application process has no rational 
basis, and invades the normal powers of the states over their own procedures. 
(S.520, SeCtion 3(a» 

7. The bill's withdrawal of questions of law from the judiciary is unwarranted, 
dangerous, impractical, and inconsonant with our system of government. Sections 
3(b), 5(c),10(b) and 13(c). 

8. The provision for virtually automatic submission of aanendm€ll1ts is reckless. 
Section l1(b) nOft ooly makes submission automatic unless within 90 days both 
Houses direct otherwise, but goes to the astounding length of providing that even 
this contrary direction shall be valid 'ooly if rested 00 the groUllld of the amend­
ment's touching the wrong subject, or the conv€ll1tiOlD.'s not following this one 
Act. Under this provision, however grossly ,and no,toriously defective and cor­
rupt the proceediJngs of a convention might have been, however catastrophic the 
effect of submission might be, the Congress can do nothing at all about it. If 
you doubt this reading of Section l1(b) in S. 520, please read it for yourself. 
Now of course no sensible Congressman or Senator of the :liuture would regard 
such a provision as binding OlD. him or her. The 96th Congress has 1110 power to 
bind the 99th Coogress. But the Administrator of General Services, .to wihose 
usually hamnless routines this ticking atom bomb is committed by this bill, might 
very well feel obliged to act, if a resolution could be blocked for just ninety 
days, or perhaps even if the wrong grou.nd were aSSigned by <the COOgres8 fur 
its action. I ask you, S€II1ators, to consider whether a bill that, after many drafts, 
over many years, contains such a ree:kless provisioo, CRIll be looked on as any­
thing but an attempt to strew :flowers in the path of .amelli.dmoots itaking this 
convention route, and to make their passage much easier than passage through 
the Houses of Congress by two-thirds votes. 

I will perm.l.t myself one more word. I don'it want to w:IIIl this fight on. any 
other ground than rightness. But it is fair to poilllt out to you the solemn im­
portance of the questions here. The national House of Representatives is the 
only body, anywhere OlD. earth, wherein the whole American people are repre­
SI!IIlIf;ed in propor:tion to their numbers. The waves of pseudo-populist rhetoriC, 
that would somehow identify the state legislatures with "the people," break 
agailllst this rock. (This IdentificatiOlD., moreover, WiOUld have seemed absurd to 
the delegates in 1787 Philadelphia, who often, in their deliberations, conJtrasted. 
the legislatures and the people.) About half the American people live in iIline 
states. Three-quarters of the states (the ratifying number) can contailll as few 
as forty percent of the people, aOO a ratifying oombilllation might therefore 
easily contain less .than half the people. Anything that builds up the power of 
the state legislatures, CIOu.nted one by one, is not a facilitatiOill at democracy but 
strongly in derogation of the American natiOiD..llI democracy. 

I am not attacking the senatorial system, which I believe in, and have re­
cently defended against attack from another quarter. Nor do I wish to deny to 
the state legislatures any power that is legitimately theil'lS. But the populatron­
radio among states 1Il0W runs as high as 65 or 70 to one, between :flve I8.D.d six 
times as high 'as the highest ratio at the coming into effect of the Constitution. 
A nation believing in democracy ought to think a long time, and weigh evidence 
and argument very carefully, before it makes a new precedent, or passes a new 
law, that moves further toward equatilllg the one to the 65. And a nation thaJt 
believes itself to be a nation ought likewise to hesitaJte before acquiescing .in 
the :flow of new and crucially Imp()rtant power, as to.natiOillllI concerns, out to 
50 legislatures meeting an 50 places. 

There exists now, as I have shown, not the faintest hint CJ!precedant for this 
Stl~p, whether as to this bill or as to action upon the pending applications. For 
the reasons I have given, I intensely hope that Congress will not now, after 
almost 200 years, proceed !to make one. 

I should be glad ;to tl"Y to deal with my questions anyone may have. 

Thank you, Mr. Chairman and SeDi8ItOrs. 
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STATEMENT ON CoNSTITUTIONAL CoNVENTION APPLIOATIONS 

(By Charles L. Black, Jr.) 

(Excerpt from "The Constitution and the Budget", American Enterprise 
Institute (1980» 

INTRODUCTORY 

The Constitution's Article V provides for a method of amendment never 
till now used. "On Application of the Legislatures of two-thirds of the States ... 
Congress shall call a Convention for proposing Amendments ... " These propos­
?-ls, to become effective, must be ratified by three-fourths of the States. just as 
IS true of proposals passing through Congress, the method of proposing always 
used up to now. 

Recently, many State Legislatures have passed resolutions asking Congress 
to can a Convention "for the purpose of proposing" some specifiC amendment, 
spelled out in detail. It now seems possible that one or more of these proposals 
will be the subject of convention applications from 34 States, the magic two­
thirds. 

We must separate our judgment on the merits of any particular amendment 
from our judgment on the legitimacy of the procedure. If we make a wrong 
precedent now, as to the meaning of Article V, we will open wide a door prob­
ably never to be closed. Before we pack our bags for this Convention, let's stop 
and ask "Is this trip really necessary 1" 

I think that the applications now on file are nullities, imposing no obligation 
on Congress. I think the Article V language means a "general Convention," to 
propose such amendments as seem good to that Convention. And I think that 
the state applications, to be effective, have to ask for that, and not for something 
radically different-a severely limited Convention. Applications asking for some­
thing other than what is meant by Article V are nullities, and thirty-four times 
zero is zero. 

At the very least-and this is all that really must be decided now~cl1 
pending application for a Convention "for the purpose of proposing" some 
minutely described amendment is a travesty of anYthing the Framers of Article 
V could have conceived. Absolutely nothing faintly supports such an absurd 
distortion of a provision for a deliberative process. I hope Congress will not be 
intimidated by such "applications"; they place Congress under no obligation 
whatever. 

The state of the controversy on these matters has been heavily affected by 
a Report by a Special Constitutional Convention Study Committee of the Ameri­
can Bar Association, "Amending of the Constitution by the Convention Method 
Under Article V" (1974) [hereinafter cited as Bar Report]. This Report com­
mits itself to the view that applications for a subject-limited convention are 
valid. 

I have reason to believe that this Report now exerts a powerful in1luence. 
It is my view that it is deeply tlawed, and entirely fails to make its case on 
this issue. I shall cast this statement partly in the form of answers to some of its 
points. All the most important issues will thus be raised, and their current status 
indicated. 

"PLAIN MEANING" AND OONTEXT 

The question, first and last, is what is meant, in Article V, by the words, 
"... a Convention for proposing Amendments ... " The best approach to 
ascertaining the plain meaning of these words is to ask what they would mean, 
without modification, in the procedural context in which they are intended to 
be used. Lawyers sometimes "track the statute," phrasing allegations or prayers 
in the exact statutory ianguage. Suppose a state legislature, "tracking" Article V, 
were to transmit to Congress a paper saying: "Application is hereby made that 
Congress call a convention for proposing amendments"-the exact language of 
Article V. Two and only two questions could arise: First, would such an ap­
plication be 'Valid' Secondly, what would it mean' 

I am tempted to say that these critical questions answer themselves. But 
there has been so much confusion on this that I will-though embarrassed by 
the obviousness of what I shall have to say-go a litfie further. 
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First, the application, so worded, would of course be valid. Thirty-four such 
.applications would oblige Congress to call a convention (provided Congress 
could agree on the procedural and constituency specifications-and there would 
bea duty resting on each member of Congress to try so to agree). That would 
be true exactly because Article V is "tracked." How could it be that an applica­
tion for the very thing the Article mentions, in the very words of the Article, 
w.ould not be valid? 

Secondly, the words used would mean "a general, unlimited convention, to 
'propose' such amendments as it thinks proper." Since I can think of no pos­
sible basis f.or doubting this, I cann.ot know h.ow to support this conclusion, 
bey.ond pointing to its .obvi.ousness. Perhaps .one might go so far as to ask, "If 
n.ot that, what wouZd they mean? 

Observe how putting the matter this way transforms the "plain meaning" 
and contextual issues. We are not talking, any longer, ab.out which of two "plain 
meanings" the Article V language has. Unless one is prepared to contest the 
answers t.o my two questi.ons regarding this "tracking" application, one must 
start fr.om the position that the Article V language has one plain meaning that 
is beyond doubt-that "a Convention for proposing Amendments," whatever 
else it may mean, plainly means "a general, unlimited convention." 

Establishment .of this crucial P.oint quite changes the f.oCUS of inqUiry. When 
we inquire n.ow whether a state application for a limited convention asks for 
what Article V means, we are inquiring whether, in addition to its inc.ontestably 
plainc.onferral,on the legislatures, .of a very significant P.ower, the P.ower to 
force the call of a general c.onstitutional convention, Article V is to be taken to 
give them, as well, a different power, not at all obvi.ously meant by Article V­
the power to force the call of a limited conv~ntion. In an inquiry concerning 
correct amendment procedure, where, more than anywhere else, very clear 
legitimacy is requisite, great clarity of justification should be looked for before 
.one adds, to plain meaning, another meaning far fr.om plain. 

The Bar Committee Report adopts, perhaps unconsciously, the rhetorical device 
of conceding that the general, unlimited convention is a possibility, but of doing 
so rather ofl'-handedly, after having fully stated its case for the limited conven­
tion. But this .order of presentation has to be reversed. We start with the plain 
fact that Article V means at Zeast "a general convention." Seen from that 
perspective, the Report brings forth nothing near sufficiently weighty to support 
the addition of a second and far from plain meaning. 

The Report invokes the concept of equality: "[T]he convention method ... 
was intended to stand on an equal footing with the congressional method." But 
so it stands, even if Article V be taken t.o refer only to a general convention. Such 
a convention, as one of the two "proposing" bodies under Article V, would stand 
exactly on an "equal footing" with Congress, the other "proposing" body under 
Article V. The equality to be sought, as to nati.onal concerns, is an equality be­
tween the two national bodies to which the "proposing" functi.on is given. 

The Bar Report [po 16] puts forward a "greater includes the less" argument, 
seeing "no sound reason as to why they [the state legislatures] cannot inv.oke 
limitations on exercising ..." their authority to procure a convention call. 
This argument ignores the fact-which underlies much of the Bar Report's other 
reasonings-that a<general conventi.on and a limited convention are dU!erent not 
in degree but in kind. They are as different in kind as (1) the freedom t.o marry; 
and (2) the freedom to marry one .of two or three people designated by somebody 
else. 

The Report argues [po 16] that Article V must mean a limited convention, 
because otherwise the state legislatures would be "discouraged" from applying 
for c.onventions. This argument rests on a poorly concealed begging of the ques­
tion. Only if we assume in advance that limited conventions are meant by Article 
V is there anything improper or regrettable in legislatures' being "discouraged" 
by their not being available. We are all "discouraged" in some ways by the state 
of the law. 

But-more fundamentally-what are the legislatures being "discouraged" from 
doing? From asking for a generaZ convention? But the assumpti.on of the Bar 
Report is that they are "discouraged" from that already, by the very nature of 
the general convention. From asking for limited conventions? But if that is what 
is meant the argument is a squirrel-cage; the very thing we are talking about is 
whether the legislatures are entitled at all, as a matter of law, to force the call 
of limited conventions. The Committee seems to be saying that, if it be neld that 
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the sound law of the matter is that Article V does not empower the legislatures to 
force the call of limited conventions, they will be discouraged from asking for 
these. Quite. 

Rember, too, that the supposed "discouragement" is to arise from a fear of the 
very thing-a general convention-that is incontestably meant by the Article V 
language, provided one agrees with the arguments with which I began this 
section. 

(There is, by the way, a startling paradox here. Since three-quarters of the 
state legislatures must, under the usual procedure, ratify any amendment "pro­
posed" by a general convention, it is a little hard to explain a great fear, on the 
part of these same legislatures, that they may be overwhelmed by unwanted 
amendments. Whom are they afraid of? I leave the resolving of this paradox to 
those who are so vigorously supporting these state-legislature applications. The 
problem is only shifted by the thought, doubtless not likely of frequent realization, 
that state conventions may be designated hy Congress as the ratifying bodies; fear 
of the headlong folly of such conventions is a fear of the people who will elect 
them. Why, indeed, is one so afraid of Ithe general national convention? Is it well 
to trust any part at all of the amendment process to people who, you think, would 
go wild if you turned them loose?) 

These Bar Report arguments are poor stuff in themselves. To put them in the 
context I believe to be established by the opening paragraphs of this section they 
are obviously not of a weight sufficient to support a second meaning, far less than 
plain, in addition to the quite plain meaning of the phrase, "... a Convention 
for proposing Amendments ..." 

I stress once again that, if I am right about the meaning of the .Article V 
language, applications for a limited convention are not application for the thing 
meant by Article V, are therefore not valid Article V applications, and so impose 
no obligation on Congress. 

THE DEBATES IN THE 1787 CONVENTION 

The Bar Report's treatment of these should be set out in full: 
"The debates at the Constitutional Convention of 1787 make clear that the con­

vention method of proposing amendments was intended to stand on an equal 
footing with the congressional method. As Madison observed: Article V 'equally 
enables the general and the state governments to originate the amendment of 
errors as they may be pointed out by the experience on one side or on the other.' 
The 'state' method, as it was labeled, was prompted largely by the belief that 
the national government might abuse its powers. It was felt that such a,buses 
might go unremedied unless there was a vehicle of initiating amendments other 
than Congress. 

"The earliest proposal on amendments was contained in the Virginia Plan of 
government introduced in the Convention on May 29,1787 by Edmund Randolph. 
It provided in resolution 13 "that provision ought to be made for the amend­
ment of the Articles of Union whensoever it shall seem necessary, and tha,t the 
assent of the National Legislatiure ought not to be required thereto." A number 
of suggesstions were advanced as to a specific article which eventuated in the 
following clause in the Convention's Committee of Detail report of .August 6, 
1787 : 

"On the application of the Legislatures of two thirds of the States in the 
Union, for an amendment of this Constitution, the Legislature of the United 
States shall call a Convention for that purpose." 

"This proposal was adopted by the Convention on August 30. Gouverneur 
Morris's suggestion on that day that Congres.s be left at liberty to call a conven­
tion 'whenever it pleased' was not accepted. There is reason to believe that the 
convention contemplated under this proposal ',was the last step in the amending 
process, and its decisions did not require any ratification by anybody.' 

"On September 10, 1787 Elbridge Gerry of Massachusebts moved to reconsider 
the amending provision, stating that under it 'two thirds of' the States may 
obtain a Convention, a majority of which can bind the Union to innova1tions 
that may subvert the State-Constitutions altogether.' His motion was supported 
by Alexander Hamnton and other delegates. Hamilton pointed to the difficulty 
of introducing amendments under the Articles of Confederation and stated that 
'an easy mode should be established for supplying defects which will probably 
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appear in the new System.' He felt that Congress would be 'the first to perceive' 
and be 'most sensible to the necessity of Amendments,' and ought also to .be 
authorized to call a convention whenever two-thirds of each branch concurred on 
the need for a convention. Madison also criticized the August 30 proposal, stating 
that the vagueness of the expression 'call a convention for the purpose' was suf­
ficient reason for reconsideration. He then asked: 'How was a Convention to be 
formed? by what rule decide? what the force of its acts?' As a result of the 
debate, the clause adopted on August 30 was dropped in favor.of the following 
provision proposed by Madison: 

"The Legislature of the U_S. whenever two thirds of both Houses shall 
deem necessary, or on the application of two thirds of the Legislatures of 
the several States, shall propose amendments to this Constitution, which 
shall be valid to all intents and purposes as part thereof, when the same 
shall have been ratified by three fourths at least of the Legislatures of the 
several states, or by Conventions in three fourths thereof, as one or th~ 
other modeoOf ratification may be proOPosed by the Legislature of the 
U.,s." 

"On September 15, after the Committee oOf Style had returned its report, GeoOrge 
Mason strongly objected to the amending article on the ground that both modes 
of initiating amendments depended oOn CoOngress SoO that 'no amendments oOf the 
proper kind would ever be oObtained by the people, if the Government should 
become oppressive ... .' Gerry and Gouverneur Morris then moved toO amend 
the article 'so as toO require a convention on application of' two-thirds of the 
states. In response Madison said that he 'did not see why CoOngress would not be 
as much bound toO propose amendments applied for by two thirds of the States 
as to call a Convention on the like application.' He added that he had noO oObjec­
tioOn against proOviding for a convention for the purpose of amendments 'except 
only that difficulties might arise as ,to the form, the quorum &c. which in Con­
stitutioOnal regulations oOught to be as much as possible avoided.' 

"Thereupon, the motion by Morris and Gerry was agreed to and the amending 
article was thereby modified so as to include the convention method as it now 
reads. Morris then successfully moved to include in Article V the proviso that 
'no state, without its consent shall be deprived of its equal suffrage in the 
Senate.' " 

As to the first paragraph: I have already dealt with the "equal footing" point_ 
I don't know of anything in the 1787 debates at Philadelphia that supports the 
statement with which the above quotation opens. I dare say the Bar Committee 
didn't either, for the Madison quote is not from the Philadelphia records, but 
from the Federalist. Nor does it weigh very much on either side of the present 
controversy; the Origination "of the amendment of errors" might be accomplished 
by forcing the call of a general convention. As to what "prompted" the "state" 
method, or who on earth "labeled" it that, there is little or no evidence; the Bar 
Report cites none. The last sentence of the paragraph weighs nothing on the 
present scale; a general convention would of course be a "vehicle of initiating 
amendments other than Congress," quite as well as would a limited convention. 
More so. 

For whatever reason, the Bar Report, in mentioning the Virginia Plan's pro­
vision for amendment without the assent of the "National Legislature, does not 
tell us that this latter provision, excluding Congress, was repeatedly postponed, 
by vote after vote, and never passed, so that the Committee of Detail went into 
session with nothing resolved on except that there should be "Provision ... for 
the Amendment of the Articles of Union. __ " [2 Farrand's Records 133]. The 
suggestion that any policy at all emerges from all this would be (or is?) simply
ridiculous. 

The rest of the Bar Report's just-quoted treatment of the 1787 Philadelphia 
debates is of a not unknown genre of "legislative history"-the kind that tells 
you a few things here and there, but never quite gets down to explaining why 
they prove what they are obviously put forward to prove. Marchitlg on my own 
feet, I will ,?SCUSS first the most critical juncture, the action on September 15, 
1787. by WhICh the language now under scrutiny was added_ I think it well to 
put before your eyes the whole (very short) episode, as reported bv Madison be­
ginning with the provision as it stood before the final change:' , 

"Art- V. The Congress, whenever two thirds of both Houses shall deem neces­
sar~, or on the application of two thirds of the Legislatures of the several States 
shall propose amendments to this Constitution, which shall be valid to all intents 
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and purposes as part thereof, when the same shall have been ratified by three 
fourths at least of the Legislatures of the several States, or by Conventions in 
three fourths thereof, a.s the one or the other mode of ratification may be pro­
posed by the Congress: Provided that no amendment which may be made prior 
to the year 1808 shall in any manner affect the (1 & 4 clauses in the 9.) 

section of article I . 
"Mr. Sherman expressed his fears that three fourths of the States might be 

brought to do things fatal to particular States, as abolishing them altogether or 
depriving them of their equality in the Senate. He thought it rea.sonable that the 
proviso in favor of the States importing slaves should be extended so as to pro­
vide that no State should be affected in its internal police, or deprived of its 
equality in the Senate. 

"Col: Mason thought the plan of amending the Constitution exceptionable & 
dangerous. As the proposing of amendments is in both the modes to· depend, in 
the first immediately, and in the second, ultimately, on Congress, no amendments 
of the proper kind would ever be obtained by the people, if the Government 
should become oppressive, as he verily believed would be the case. 

"Mr. Govr. Morris & Mr. Gerry moved to amend the article so as to require a 
Convention on application of % of the Sts 

"Mr Madison did not see why Congress would not be as much bound to pro­
pose amendments applied for by two thirds of the States as to call a Convention on 
the like application. He saw no objection however against providing for a Con­
vention for the purpose of amendments, except only that difficulties might arise 
as to the form, the quorum &c. which in Constitutional regulations' ought to be as 
much as possible avoided. , 

"The motion of Mr. Govr Morris and Mr. Gerry was agreed to nem: con (see: 
the first part of the article as finally past)." [2 Farrand Records, 629-30] (foot­
note.'.! omitted) 

You will note that not only Mason but also Sherman objected to the amending 
article, as it then stood. The Bar Report mentions only Mason; I can't think why. 
While Mason, broadly, thought amendment was too difficuU under the. article 
as it stood, Sherman thought, broadly, that it was too easy, and therefore danger­
ous. He feared, specifically, the amending power of the State8. Why does the Bar 
Committee think the immediately following alteration (which was to the present 
form) was proposed by Morris and Gerry to meet Mason's fears, and not to meet 
Sherman's fears. As Madison immediately saw and said, the Morris-Gerry pro­
posal did not respond to Mason's fears at all, so far as Congress's role went. The 
proposal, instead, put another body, the convention, between the state legislatures 
and the passage of an amendment to the Constitution. This interposition of 
another, nationally-oriented body might more plausibly be seen as a response 
to Sherman's fears of "the States." 

In only one way was this change possibly responsive to Mason's speech. He 
was, you will note, afraid that "the people" could not obtain amendments they 
wanted. If anyone thing is certain about 1787 thinking, it is that "the people" 
and "the legislatures" were not thought to be the same thing-as some recent 
blusterings seem to assume they are. On the other hand, it was convention8 that 
were seen as the organs of "the people." This is why the Constitution was sent 
out for ratification by conventions rather than by the legislatures. I am not 
guessing; this thought occurs at many points. but is best expressed by Madison, 
on June 5, 1787, in defending this submission to conventions: " ... [H]e thought 
it indispensable that the new Constitution should be ratified in the most unexcep­
tional form, and by the supreme authority of the people themselves." [1 Farrand's 
Records 123] That is what he thought a convention embodied. 

It is possible then, that the insertion of a convention mode of proposal may 
have been conceived as a partial satisfaction of Mason's concern about "the 
people." But if that is true, then the 'suggestion is not that such ,a body, the 
visible organ of "the people," was to be led in with blinders put on by the legis­
latures, who were contra8ted with "the people" in the discussion of the mode of 
ratification to be chosen for the new Constitution. Mason's fears, if they con­
cerned the power of "the people," would be best answered by a provision for It 
general oonvention, wherein "the people" would have most ample scope of 
authority. 

It is to be noted, moreover, that Gerry (who co-proposed the present language) 
and Mason (whom it was supposed to mollify) were both, some minutes later on 
the same day, gOing to refuse to sign the new Constitution on the ground that a 
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new "general Convention" was not to be absolutely mandatory, as they thought 
it should be. How likely is it that people so minded would be pushing on the same 
day for subject-limited conventions? Is it not more likely that, disappointed in 
not getting an absolutely mandatory second general convention, they were push­
ing for the next best thing-the chance to get such a general convention by 
legislative applications? 

The only other passages of any importance concern the Committee of Detail's 
August 6 provision (quoted by the Bar Report, above) and the September 10 
change therein. 

The Bar Report rightly sees that the August 6 proposal was for a convention, 
to be summoned on application of two-thirds of the legislatures, that would have 
final power to amend, without "ratification by anybody." [Bar Report p. 12] 
What the Bar Committee seems not to have seen is that, even if this provision 
did allow the legislatures to limit such a convention to a particular subject or 
proposal, the propriety of that dispensation, in the case of a convention with finaZ 
power, needing no ratification, is a different thing, by light-years, from the pro­
priety or necessity of limiting a convention whose proposals do have to be ratified. 
The two things have nothing to do with each other. 

Above all, the Bar Committee does not seem impressed by the fact that this 
August 6 proposal, on which they seem to be placing some sort of reliance, was 
rejected and thrown out, on September 10, on the grounds that it gave too much 
power to two-thirds of the states (Gerry) and that "The State Legislatures will 
not apply for alterations but with a view to increase their own powers" (Hamil­
ton). [2 Farrand's Reports 557-558] (Gerry, be it remembered, was a co-mover 
of the language now in Article V.) 

The most curious thing, confounding confusion, is that the phrase "for an 
amendment of this Constitution" (see ,the August 6 provision, quoted in the Bar 
Report, above) probably meant "for a process of amendment of ..."-using 
the word "amendment" to mean this process ()f amending or its general result, 
rather than what we would call, in a different phrase, "an amendment to" the 
Constitution. I have three contemporary examples of this usage. Williamson, a 
delegate, wrote James Iredell, on July 22, 1787, from Philadelphia, that he hoped 
the whole "system" agreed on in Philadelphia "may fairly be called an amend­
ment of the l!'ederal Government." [3 Farrand's Records 61] Charles Pinckney, 
in the South Carolina ratification debates, spoke of the aim in Philadelphia as 
"the formation of a new, or the amendment of the existing system." [3 Farrand's 
Records 248]. In Federalist No. 40, Madison refers to the Virginia proposal of 
the Annapolis Convention as being "toward a partial amendment of the confeder­
ation." The use of the word "partial" implies that "an amendment of the con­
federation," without that word, would have meant "an unlimited process of 
alteration." By no possibility does even the phrase "toward a partial amend­
ment," applied to the Virginia initiative for Annapolis, refer to a specific altera­
tion. "An amendment 01 the Constitution" did not mean the same thing to these 
people as "an amendment to the Constitution"; I would be interested in seeing 
examples to the. contrary. 

Now what does all this prove? Of course, next to nothing. I have been through 
all this material only because the Bar Committee seem somehow to be assuming it 
helps their case, without ever saying how or why. I submit that my discussion 
destroys that assumption. And I think that some of the points I have made may 
help my own case a little. But the over-riding fact is that, however desperately we 
would like to, we don't know very much about what underlay each vote in Phila­ •
delphia in 1787. The records are obviously fragmertary ; it is known they became 
more so as the summer wore on, toward that September 15 on which the crucial 
vote was taken, two days before fatigued adjournment. 

THE NINETEENTH CENTURY BECOBD 

In an earlier writing of mine on this subject, in the Yale Law Journal, I said 
that the notion that state legislatures may limit the SUbject-matter in their ap­
plications for conventions was nothing but a product of the creative imagination 
of the state legislatures themselves in the twentieth century. I used Brickfield's 
tables, there cited, to establish that, until around the turn of our cenury, through 
all the turmoils until that time, nothing but general-convention applications were 
transmitted to Congress by the States. This, if true, is very important, because it 
shows that, for more than a century after the Constitution went into effect, his 
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Article V provision was not generally understood to empower the state legislatures 
to set the agenda of any convention they applied for, or to apply for a convention 
so limited in agenda.

The Bar Report [pp. 59--69] presents data on former state applications that 
confirm my former statement. As far as these eyes can make out, all applications 
are classified as "general" by the Bar Report, until 1893. There was (me that 
year for direct election of Senators, and another such in 1895. The next subject­
matter limited application was in our oum century. (The Bar Report cites a 
source of their own, an unpublished thesis not previously known to me, which 
agrees with my own conclusion [82 Yale L.J. at p. 202] that the 1833 Alabama 
memorial, dealing with "nullification" was not really an Article V application at 
all. And for some reason they do not put a 1790 application for "revision of the 
Constitution" under the "general" category, where of course it belongs.) 

Think what this means. Through the controversies over the Alien and Sedition 
Laws, over the Embargo, over the "internal improvements" bills, over the Bank 
of the United States, over the early fugitive slave laws, not one 8ingle 8tate leg­
islature acted as though it thought it had the power to force CiJngress to call a 
convention limited to one of these topics. It did not even occur to Kentucky and 
Virginia, in the 17S0's, wnen tiley "ere ilUS,)' with' interposition" against what 
they felt to be unconstitutional actions of Congress, to go at the matter via a 
limited Article V convention. Even in the great nullification and slavery contests, 
of the 1830's and 1860's respectively, the states that submitted applications made 
them "general," according to the Bar Report's own sources and tabulations. 

This is powerful evidence of an original and long-continued understanding, 
broken (except for the two 1890's applications mentioned above) only in this 
century, when some state legislatures thought up a bright (and entirely self­
serving) notion. 

CONCLUSION 

There is no good argument and no solid evidence to support tbe Bar Report. 
Nothing so much as tends to sustain their conclusion except the prestige of the 
Oommittee's members, and that is not enough to be decisive on a fundamental 
question regarding uLima.e c:mstiurional p~wer. 

Let me add one final word: I have argued bere for the conclusion that an 
Article V convention must be entirely general, and tbat a state application ask­
ing for something other than that is void. I fully believe in this view. But it 
would be quite sufficient, for now, to hold to the far more modest proposition 
that, at the least, an application "for the purpose of proposing" a minutely de­
scribed amendment is a mere travesty of grownup constitutionalism. Assembling 
a national convention for such a ministerial or rigorously channelled function is 
a bit of foolishness one can by no stretch of fancy think the Constitution calls 
for. It reminds me of Henry VIII's OOnge8 d'elire, which gave cathedral chapters 
the "right to elect" a bishol)-:-namely, the bishop designated by Henry VIII. The 
difference between a directly quoted amendment to be "proposed," and a clearl:' 
described amendment to be "proposed," is trivial. Many of the current applica­
tions are of this kind. I hope at least Congress will not be intimidated by these. 
They cannot possibly be what Article V means, and should be regarded as obvi­
ously without force. 

[All rights reserved by author] ... 
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THE PROPOSED AMENDMENT OF ARTICLE V: 

A THREATENED DISASTER 


CHARLES L. BLACK, JR.t 

THREE proposals for amending the Constitution have recently come ·from 
the Council of State Governments, and are being propelled down the never be­
fore used alternative route of article V -the route via state applications to 
Congress for the calling of a convention.1 Of the three, one (which would 
establish a Court of the Union, composed of the state Chief Justices in all their 
multitude, to meet on extraordinary occasions to review judgments of the Su­
preme Court) 2 is so patently absurd that it will probably sink without trace. 
Another, eradicating- Baker "lI.Ca1T~ concerns a special subject,and hence 
does notgenera1ly affect the federal power or the whole shape of the Union . 

.The third is of supreme interest to students of constitutional law. Its adoption 
would effect a constitutional. change of a higher order of importance than any 
since 1787 -if one excepts (and that only doubtfully) the de facto change 
implicit in the result of the Civil War. 

It is wonderful that this proposal-which has already commended itself to 
a number of state legislatures II-has been so little noticed. This is doubtless 
because the proposed change is in procedure. But a change in the procedure of 
constitutional amendment-unless it is purely formal, and this one is not-is 
a change in the distribution of ulti,mate power. The proposed article V, if 
adopted, would make it easily possible for a proportion of the American people 
no greater than that which supported Landon in 1936 to impose on the rest of 
the country any alteration whatever in the Constitution. The people who could 
do this would be, by and large, those inhabitants of the less populous states 

tHenry R. Luce Professor of Jurisprudence, Yale Law School. 
1. All are set out in full, with an account of their espousal by the Council, in Amelld­

'''9 ,," C01JIIitrdilm to Strncgthnc the States i" the Federal System, 36 STATE Gov'T 10 
(1963). . 

2. Id. at 13-14. 
3. By abolishing all substantive federal guarantees against malapportionment, thus 

makirig ac:ticJby Congress as well as by Court impossible, and by Withdfawing the subject 
entirely from federal judidalpower. 36 STATE Gov'T at 12. 

4. '.369 U.S. 186 (1962) (fourteenth amendment claim against state legislative mal­
apportionment held within fed~l judicial jurisdiction). 

S. According to information. iftforrnally received, the legislature, of Arkansas, Florida, 
Missouri, O.klahoma, Kansas, and Wyoming have already passed the Resolution set out in 
text accompanying note 13 ;'/N. In about an equal DUmber of -states, one house has passed it. 
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who reside in the districts that are over-represented in their own state legis­
latures. "Unto him that hath it shall be given." This component of the popula­
tion-to which we are all accustomed to conceding a veto power on constitu­
tional amendment, as on many other matters--would under the proposed plan 
have something very different from a veto power. It would have the affirmative 
power of forcing its will on the majority, as to anything which may be the sub­
ject of constitutional amendment-that is to say, as to everything. Such a pro­
posal ought to be scrutinized with the very greatest care, and the same carefcl 
scrutiny should be given to the method by which its proponents hope to coerce 
its submission to the· state legislatures for ratification as an amendment. 

THE PltoPOSED NEW ARTICLE V. 
1£ this proposal were to win its way through, article V would read as fol­

lows: 
The Congress, whenever two-thirds of both Houses shall deem it neces­
sary, or, on the application of the Legislatures of two-thirds of the several 
states, shall propose amendments to this Constitution, which shall be valid 
to all intents and yurposes, as part of this Constitution, when ratified by 
the Legislatures 0 three-fourths of the several states. Whenever applica­
tions from the Legislatures of two-thirds of the total number of states of 
the United States shall contain identical texts of an amendment to be pro­
posed, the President oj the Senate and the Speaker oj the House of Rep­
resentatives shall so certify, and the amendment as contained in the appli­
cation shall be deemed to have been proposed, without further action by 
Congress. No State, without its consent, shall be deprived of its equal 
suffrage in the Senate.8 

It may be convenient to the reader to have set out the text of the present article 
V: . 

The Congress, whenever two thirds of both Houses shall deem it neces­
sary, shall propose Amendments to this Constitution, or, on the Applica­
tion of the Legislatures of two thirds of the several States, shall call a 
Convention for proposing Amendments, which, in either Case, shall be 
valid to all Intents and Purposes, as Part of this Constitution, when rati­
fied by the Legislatures of three fourths of the several States, or by Con­
ventions in three fourths thereof, as the one or the other Mode of Ratifica­
tion may be proposed by the Congress; Provided that no Amendment 
which mar be made prior to the Year One thousand eight hundred and 
eight shal in any Manner affect the first and fourth Clauses in the Ninth 
Section of the first Article;· and that no State, without its Consent, shall 
be deprived of its equal Suffrage in the Senate.7 

The proposed plan, it will be seen, abolishes the (never used) "convention" 
way of amendment; and puts in its place a method wholly under the control, as 
to substance and procedure, of the state legislatures. It does this ,y making it 

·:mandatory that Congress submit for ratification any amendment called for by 
tl;1e legislatures of two-thirds of the states, and by simultaneously taking away 

. Congress' power toe1ect the state convention mode of ratification. 

6. 36 STl'.TE Gov'T 11-12 (1963) ; see text accompanying note 13 ;"/1'0. 
7. u.s. CoNST. art. V. 
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At present, an amendment may be passed (and all have actually passed in 
this way) if two-thirds of each national house wants it, and if it is ratified by 
three-fourths of the states in the manner chosen by Congress. One might also 
pass if (on proper application of two-thirds of the states) a convention, sum­
moned by Congress and having such structure as Congress thought wise to 
give it, proposed the amendment, and if it were then ratified in the manner 
cho;;en by Congress. 

Along the new route opened 'by the proposed article V, Congress would 
control neither substance nor procedure. Three-fourths of the state legislatures, 

. without the consent of any other body, Could change the presidency to a com­
mittee of three, hobble the treaty power, make the federal judiciary elective, 
repeal the fourth amendment, make Catholics ineligible for public office, and 
move the national capital to Topeka. These are (in part at least) cartoon illus­
trations. But the cartoon accurately renders the de jure picture, and seems ex­
aggerated only because we now conceive that at least some of these actions have 
no appeal to anybody. Some amendments-e.g., something like the Bricker 
Amendment-would be very likely of early passage. At present the main dan­
gers would be to civil and political rights, to national conduct of foreign rela­
tions, and to the federal taxing power. But (particularly since the proposed 
. change would be absolutely irreversible, thirteen states being enough to block 
its reversal) the cartoon does not exaggerate the possibilities of the long future. 
A country in which the large majority would have to dread and sometimes sub­
mit to ~nstitutional innovations appealing only to a minority could not call 
itself, even poetically, a democracy, and the possible tensions between consensus 
and Constitution woUld be dangerous in the extreme. 

At present, when an amendment passes the House and the Senate by two­
thirds, there is fair ground for the inference that there is national consensus 
upon it; at least the means of ascertaining that crucial fact, though rough, are 
fairly well adapted to the end. If the national convention method, under the 
present article V, were ever to be used, Congress, in setting up the convention, 
could ensure that it be so representative as to be likely to express a national 
consensus. Congress even retains control over the ratification process; if the 
state legislatures were in its view to come to be dangerously unrepresentative, 
Congress could provide for ratification by state conventions so chosen as ac­
curately to reflect the views of each state's people. Properly used, the present 
article V can ensure that no constitutional change be effected which is disliked, 
deplored, or detested by a distinct majority of the American people. 

What is the situation under the proposed new article V? Here one must 
talk number~ven statistics of a rough kind. Let us note first that the thirty­
eight least populous states, whose legislatures could under the proposed article 
V repeal the full faith and credit clause. contain about 40 per cent of the coun­
try's population.s That really ought to be enough. That these particular people 
should, in the name of federalism, have a veto power, is acceptable ; at least it 

8. Calculated from the 1960 Census, 1963 WORLll ALMANAC 255. The author is ill at 
reckoning, but the figures given here are not far off. 
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is accepted beyond change. What rational ground could there be for giving 
them, in addition, the power affirmatively to govern the rest of the people? 

But of course one cannot stop there. The power given by the new article V 
is not in the states but in their legislatures. It cannot be too strongly stressed 
that one need not approve of Baker 'lI. Carr 9 in order to accept the fact, as a 
fact, that the state legislatures do not accurately represent the people of their 
states--that a majority in each house of most state legislatures can be made up 
of votes representing a distinct minority of the state's people. This situation 
may have a certain romantic appeal ;10 even if one does not appreciate its beauty, 
one may not think the re~edying of it a fit job for the federal courts. But neither 
of these judgments supports the conclusion that the uncontrolled power of fed­
eral constitutional amendment should be turned over to bodies so constituted. 

So back to numbers: In the best table accessible,l1 relevant data are given 
for thirty-four of the thirty-eight least populous states of the Union. On the 
average, it takes 38 per cent of the people in one of these states to form the 
constituencies of enough state senators or representatives to pass a measure 
through the more accurately representative house of the state legislature. Tak­
ing this figure as good enough for present purposes, if the proposed article V 
were in force, the income tax could be abolished, by repeal of the sixteenth 
amendment, if about 15 per cent of the American people were represented by 
legislators who desired that result.12 

Now of course it can be replied that such a coalition cannot be formed with­
out the implication that a good many other people are like-minded with it. 
Granted. But t.l-je margin is enormous. If the right 30 per cent of the people 
favored some amendment, its chance of passage would be very great indeed, 
whatever the other iO per cent might think. And it is very important that the 
distortion is not random but systematic-it is a distortion operating steadily in 
favor of rural districts and small towns. It is not too much to say that the pro­
posed article V would enable the inhabitants of such districts to effect any 
change they persistently wanted in the Constitution of the United States. They 
may be better and wiser than the rest of us; perceptive fiction and the exacter 
sociology are not clear on this, but let us assume it is so. Does that justify 
turning the Constitution over to them, affirmatively and negatively, to keep or 
to change as they will ? 

Reference was made above to the result of the Civil War. The proposed 
article V rests on the theory, at leal?t in part, that that result ought to be revised. 
The several states now have a crucial part in the process of constitutional 
amendment; the new proposal would (as far as one alternative method is con­

9. 369 U.S. 186 (1962). 
10. See Perrin, In Defense of Country Votes, 52 YALE REV. 16 (1962), especially at 

24. 
11. Compiled by The National Municipal League, N.Y. Times, March 28, 1962, p. 22, 

col. 3. 
12. This figure is arrived at by taking 38% (the percentage of people in the relevant 

states necessary, on the average, to control the legislature) of 400/. (the percentage of the 
American people residing in the thirty-eight least populous states). 

http:result.12
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cerned) give it entirely into their hands, setting at nothing the concept of na­
tional consensus among the American people considered as a whole people. It 
is a proposaUor state rule only, on the basis of state-by-state count only, and 
through state institutions only, with the popular and national principles alto­
gether submerged. If history has any lessons, our history teaches that such a 
location of ultimate power would put us in mortal danger. 

It should only be added that this proposal, as a corollary to its discard of the 
concept of national consensus as a prerequisite to amendment, does away with 
national consideration and debate as a part of the amendment process. Under 
the present article V, any amendment. must be examined and considered in a 
fully national forum-whether Congress or Convention-before it goes out to 
the several states. Such debate focusses national attention on something which 
is above all of national concern. Under the proposal, the only public debate 
would be in fifty separate state legislatures; the rest of the process would be 
ministerial only. This short-circuiting of national deliberation is actually one of 
the most offensive features of the plan. 

THE MODE OF PROPOSAL 

The plan of the proponents of this amendment is to see it introduced into 
each of the state legislatures, in the form of a resolution in the following terms: 

A (JOINT) RESOLUTION* 

Memorializing Congress to call a convention for the purpose of pro­

posing an amendment to the Constitution of the United States relating 

to Article V thereof. 


Resolved by the House of Representatives, the Senate concurring, that 
this Legislature respectfully petitions the Congress of the United States 
to call a convention for the purpose of proposing the following article as 
an amendment to the Constitution of the United States. 

"ARTICLE -- ­

"Section 1. Article V of the Constitution of the United States is hereby 
amended to read as follows: 

The Congress, whenever two-thirds of both Houses shall deem it 
necessary, or, on the application of the Legislatures of two-thirds of 
the several states, shall propose amendments to this Constitution, 
which shall be valid to all intents and purposes, as part of this Con­
stitution, when ratified by the Legislatures of three-fourths of the 
several states. Whenever applications from the Legislatures of two­
thirds of the total number of states of the United States shall contain 
identical texts of an amendment to be proposed, the President of the 
Senate and the Speaker of the House of Representatives shall so 
certify, and the amendment as contained in the application shall be 

*This resolution should be in whatever technical form the state employs for 
a single resolution of both houses of the legislature which does not require the 
Governor to approve or veto.13 

13. 36 STATE Gov'T 11-12 (1963). 
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deemed to have been proposed, without further action by Congress. 
No State, without its consent, shall be deprived of its equal suffrage 
in the Senate. 

"Section 2. This Article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the Legislatures of three­
fourths of the several states within seven years from the date of its sub­
mission." 
BE IT FURTHER REsoLVED that if Congress shall have proposed an amend­
ment to the Constitution identical with that contained in this resolution 
prior to January 1, 1965, this application for a convention shall no longer 
be of any force or effect. 
BE IT FURTHER RESOLVED that a duly attested copy of this resolution be 
immediately transmitted to the Secretary of the Senate of the United States, 
the Clerk of the House of Representatives of the linited States and to 

. each member of the Congress from this State. 

The hope is that, if twO'-thirds of the legislatures submit such a petition, 
Congress will consider itself bound, under the present article V, to call the 
"convention" requested. 

QUESTIONS PRESENTED 

A number of questions arise; some of these will be considered here-:-not as 
judicial questions, but as questions sure to come into the mind of any Congress­
man or Senator conscientiously seeking to do his duty. 

Is the DoCilment Quoted Above an "Application" Within the Meaning of 
Article VI 

Article V lays down that Congress shall "call a Convention for proposing 
Amendments," on "Application" of the legislatures of two-thirds of the states. 
The "Application" which can raise a conscientious obligation on Congress' part 
must be one that asks it to "call a Convention for proposing Amendments." 
(Emphasis added.) A good case can be made for the proposition that the quoted 
document is not such an "Application," but an application for something quite 
different-for a "Convention" to consider whether an amendment already pro­
posed shall be voted up or down.U 

The process of "proposal" by Congress, contained in the first alternative of 
article V, obviously includes the process of plenary deliberation upon the whole 
problem to which the amendment is to address itself. It entails choice among 
the whole range of alternatives, as to substance and wording. It is "proposal" 
in the most fully substantial sense, where the proposer controls and works out 
the content and form of the proposition. It is very doubtful whether the same 
word twolines later, in the description of the second alternative, ought to be 
taken to denote a mechanical take-it-or-leave-it process. Under the procedure 
followed by the draftsmen and proponents of the present "application," the 
"convention" would be in true function a part of the process of ratification. 

14. Even this much is more than the Resolution literally allows; it asks for a conven­
tion "for the purpose of proposing" the amendment set out. Is it possible that the sponsors 
think the convention's role can be made ministerial? 

59-609 0 - 80 - 14 
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This doubt is reinforced by the fact that the delegates who approved this 
language at PhiladelPhia were just completing the work of a "convention" of 
their own. Is. it not likely that to them the phrase "convention for proposing 
ameodments"meant a convention with a mandate somewhat like the one under 
which they had worked-a mandate to consider a set of problems and seek 
solutions? 

The difference here is not merely formal, but sounds· the deeps of political 
wisdom. The issue is 'Whether it is contemplated that measures dominantly of 
national interest should be malleable under debate and deliberation at a nation­
allevel, before going out to the several states. Such a conception of the "con­
vention" contemplated by article V makes the second route to amendment sym­
metrical with the first, in the vital respect that, under both, the national prob­
lem must be considered as a problem, with a wide range of possible solutions 
and an opportunity to raise and discuss them all in a body with national re­
sponsibility and adequately flexible power. The Congressman or Senator per­
suaded by this 4istinction would be justified in concluding that the present 
"applications," even if two-thirds of the states joined, was not of the sort that 
obliged Congress to call a convention.111 

Assuming these "applications" are not within article V, it may still besug­
gested that a sort of "reformation" might be applied-that Congress, even if 
1I10t persuaded that the present applications asked for the thing contemplated by 
article V, ought to call such convention as it thinks it would have been obliged 
. to call if the applications had been of the right sort. This seems clearly wrong, 
for several reasons. Generally, a high degree of adherence to exact form, at 
least in matters of importance, is desirable in this ultimate legitimating process; 
a constitutional amendment ought to go through a process unequivocally bind­
ing on all. Congress is given no power to call a constitutional convention when 
it wants to, or thinks that on the general equities perhaps it should; if Congress 
desires an amendment, article V very clearly tells how that desire is to be made 
known. Congress'power as to conventions is not discretionary but strictly con­
ditional, and ifthe condition is not met Congress not only need not but may not 
call a valid convention. 

It is, moreover, illegitimate to infer, from a state's having asked for a "con­
vention" to vote a textually-given amendment up or down, that it desires some 

15. It should be noted that another and quite independent defect might be thought to 
vitiate these "applications." They demand the calling of a convention "for the purpose of 
proposing" an amendment which is, by its own text, to be ratified by the state legislatures; 
Congress can be under a duty to comply with these applications, then, only if such applica­
tions in sufficient number can place it under a duty to abdicate its own discretionary func­
tion, as clear as anything in the Constitution, of choosing between the modes of ratification, 
whatever may have been the mode of proposal. It is certain, on the face of Article V, that 
no applications from any number of state legislatures can put Congress under a moral or 
legal obligation to do that. This quite patent error ought to lead to some suspicion of the 
whole theory on which these applicatiOlllS are drawn-the theory that Congress and the 
desired "convention" can be very narrowly confined in function, and that their work can be 
done for them in advance by the state legislatures. 
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other sort of convention. It is not for Congress to guess whether a state which 
asks for the one kind of "convention" wants the other as a second choice. Al­
together different political considerations might govern. 

On the whole, then, no member of Congress could be held to have disregarded 
a conscientious obligation if he took the view that the "application" quoted 
above, even if sponsored by two-thirds of the state legislatures, did not make 
obligatory a convention call. Indeed, he might conclude that Congress would 
be exceeding its powers in calling such a "convention," the condition to such a 
call, on a fair ,construction of article V, not having been met. 

If Congress is Obligated to Call a Convention, What Sort Must it Call? 
The short fact here is that neither text nor history give any real help. When 

and if the" article V condition is met. Congress "shall call a Convention ..."; 
that is all we know. Fortunately, that is all we need to know, for the "necessary 
and proper" clause,18 and the common sense of McC~tlloch v. Marylandp give 
all the constitutional guidance required. Since Congress is to call the conven­
tion, and since no specifications are given, and since no convention can be called 
without specifications of constituency, mode of election, mandate, majority 
necessary to "propose," and so on, then Congress obviously may and must 
specify on these and other necessary matters as its wisdom guides it. (It may 
be noted that continuing control by Congress of the whole amendment process 
must have been contemplated, for Congress is given, under article V, the option 
between modes of ratification, no matter what the method of proposal.) 

If this is accepted, then no Senator or Representative is bound to vote for a 
convention call which in its form fails to safeguard what he believes to be vital 
national interests. Specifically, insistence would be thoroughly justified on an 
allocation of voting power by population rather than by states, on the election 
at large of a state's delegation or its choice in fairly apportioned districts, and 
on federal conduct of the election of delegates, to prevent racial and other dis­
crimination. Provision for a "two-thirds" rule might well be thought wise, in 
order ~ ensure the same kind of consensus on this branch of article V as on the 
other. Since the adoption of this proposed amendment would make easily pos­
sible the future amendment of the Constitution without anything like popular 
consent, it is thoroughly reasonable for Congress to insist that this surrender 
be fully voluntary for at least this geI).eration, unless (as is not true) some posi­
tive constitutional command to the contrary prevents. 

It will probably be argued that the voting in any convention must be by 
states, since the voting in the original Constitutional Convention was by states. 
On this point, the analogy is not persuasive. The states then were in a position 
of at least nominal sovereignty, and were considering whether to unite. The 
result of the Convention would have bound no dissenting state or its people; 
the same was true of the acceptance of the new Constitution by the requisite 
nine. All these conditions are now reversed. We are already in an indissoluble 

16. U.S. CONST.an. I, § 8. 
17. 17 U.S. (4 Wheat.) 316 (1819). 
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union; there is a whole American people. The question in an amending con­
v~tion now would be whether innovations, binding on dissenters, were to be 
o1tered for ratification. The propriety of a vote by states in the one convention 
surely cannot settle its rightness in the other. 

Has the President a Partin the Convention Call Process! 
Article I, section 7, clause 3 is as plain as language can be: 

Every Order, Resolution, or Vote to which the Concurrence of the Senate 
and House of Representatives may be necessary (except on a question of 
Adjournment) shall be presented to the President of the United States, 
and before the Same shall take Effect, shall be approved by him, or be­
ing disapproved by him, shall be repassed by two-thirds of the Senate and 
House of Representatives, according to the Rules and Limitations pre­
scribed in the Case of a Bill. 

Oearly, this language literally applies to actions of Congress taken under 
article V. 

In Hollingsworth v. Virginia,18 it was contended that the eleventh amend­
ment had not been validly proposed, since the resolution proposing it had not 
been sent to the President. Against this and other arguments, the Court, in a 
brief opinion not touching substance, upheld the amendment. In the course of 
argument, Justice Chase remarked: "The negative of the president applies only 
to the ordinary cases of legislation; he has nothing to do with the proposition 
or adoption of amendments to the constitution."19 

Since that time, the practice has been not to send amendment proposals to 
the President. These precedents apply, of course, only to the first method pre­
scribed by article V, since that is. the only method that has been .used. Hollings­
worth v. Virginia is inherently weak, as the unreasoned decision must be. It 
introduces an exception by fiat into the entirely clear language of article I, sec­
tion 7. But it need not be unfrocked in its own parish, since it is possible that 
the Court may have had in mind a ground for taking the first alternative of 
article V out of the veto process; sinCe the congressional proposal must be by 
two-thirds in each house, it may have been thought that the requirement for 
overriding the veto was already met. This is not perhaps a very good ground, 
but the point about it here is that it would not exist at all if Congress, by simple 
majorities, called a "convention" under article V. Unless some other ground 
(better than Justice Chase's mere assertion) be stated for holding the contrary, 
it would seem that.such a congressional action would fall as clearly as may be 
under the tennsof article I, section 7, clause 3. 

If this is right, then the grounds upon which the President might exercise 
his veto need be no less than those proper in the case of a Congressman voting 
on a convention call. If the President believed the structure and mandate of the 
"convention" significantly. wroIlg,and dangerous to the national well-being, 
then he would surely be justified in vetoing the Resolution. 

18. 3 U.S. (3 DalL) 378 (1798). 
19. ]d. at 380 n.a. 
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SUMMARY 

This proposal for amending article V is dangerous. It is to be hoped that it 
will be defeated in the state legislatures, but they are, after all, voting for or 
against increasing their own powers. If "Applications," in the fonn quoted 
above, reach Congress in sufficient number to force the issue, there is still 
authentic constitutional ground on which to stand. It may be that these "appli­
cations" ca.11 for something not contemplated by the second alternative in article 
V, and hence need be treated, at most, only as memorials to Congress to pro­
pose this amendment, a plea addressed entirely to discretion. It is as certain as 
any such matter can be that no Congressman or Senator is bound to vote for 
a convention ca.11, even on impeccably proper application, wherein prudent con­
ditions as to mandate, structure, constituency, voting, proper selection of dele­
gates, and all the rest, are not met. There is no real reason why Presidential 
veto, on the same grounds, is not proper -in this matter .. 

1£ all this terrain is fought over, then the American people will surrender 
this ultimate power into the hands ofa minority· only if they want to, and if 
they want to nobody can stop them. 
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The Yale Law ] ournal 

Volume 82, Number 2, December 1972 

Alnending the Constitution: A Letter 

to a Congressman* 

Charles L. Black, Jr.t 

There was introduced in the Senate, in the 92d Congress, a 
bill (S.215)1 dealing with the procedures to be followed on state 
applications for a national constitutional convention pursu,ant to 
Article V of the Constitution. The bill passed the Senate2 but 
was still in the House Judiciary Committee when Congress 
adjourned. 

While it was there, I wrote the following letter .to Congress­
man Emanuel Celler, then Chairman of the Committee, giving 
my reasons for believing that the passage of a bill such as S.215 
would be a national calamity. The letter is reproduced here be­
cause I believe the profession ought to be exposed to a full 
spectrum of opinion on this major question. 

There is another reason for its reproduction at this time. The 
Harvard Law Review, in a student Note,S has taken issue with 
some -of the conclusions -expressed in the letter. On full recon­
sideration, I must say that I do not think the authors of this Note 
have laid a finger on me, but I prefer that the profession be the 
judge of that, by having access to my own expression 0/ my views.. 
rather than by seeing them through the semi-opaque pane of para­
phrase and selective quotation. 

I consider it inappropriate at this time to accompany the letter 
with specific answers to the Harvard Note; in sum, I feel the 

• Ed. Note: The Journal is reproducing this letter not only becausc we believe 
it to be a significant constitutional commentary,bu! also because we believe its con· 
tents should be disseminated as widely as possible before a new version of S. 215 (which 
has been inching ever closer to passage since it was first in traduced in 1967) is submitted 
to the 93d Congress. The letter is reproduced as written and sent. save for the addition 
of footnotes consisting of citations formerly in the text and the rc1e\-ant portions of the 
Bill and Senate reports in question. 

t Henry R. Luce l'rofessor of Jurisprudence. Yale Law School. 
I. S. 215. 92<1 Cong., 1st Scss. (1971) (Senator Ervin) [hereinafter referred to by sec­

tion number only]. All citations refer [0 the \'ersion of the Bill which passed the Senate 
and was before the House Judiciary Committcc. 

2. II7 Cosc. REC. S 16569 (daily ed. Oct. 19. 1971). 
3. Note. Proposed Legis/ation on the Convention Method of A.mendiflg the United 

States Constitution, 85 HARv. L. REV. 1612 (1972). 
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Note's argllmrllts arc irlsllfficiclIlly distinct and categorical to 
llc of (lvail whcll OIlC is colI.l:dcring tlll~ lcgilillli:::(Ition of collsti­
IlI/iol/a/ II 111 Clui 1111:111.1, il'hert', /)/'1'1111/1.1 more Ihllil i/1I)'iL'here else, 
sqllare conters shollid /Ie Cllt. I wisl, La I/ote 1/1051 cmphatically, 
however, tliat the Harvard editors flatly and IIl11nistahavly con­
cedc' Ihat, "Of collrse, ll'gislati<m governillg the calling of a 
constitlltional cOlwentioll l('ould 110/ billd flltllre COllgresses."~ 
This collccssiOJI may be im/lOrtllllt to flit lire debate; for tlze pres­
Cllt, I sllflll be cOlllellt to let the rl'ader jlldge whether the Harvard 
editors, havillg made this cOII(e.l5ioll, follow it with arguments 
which justify the 1IIIe.\(lllljJled ste/) of t}{lssillg all act known in 
advance to have 110 force as law with reganl to its principal 
subject matter. 

February 28, 1972 
The Honorable Emanuel Celler 
Chairman, Judiciary Committee 
The House of Representatives 
Washington, D.C. 

My dear Congressman CelIer: 

I understand that S.215 ("An Act to provide procedures for calling 
constitutional conventions for proposing amendments to the Con­
stitution of the United States, on application of the legislatures of 
two-thirds of the States, pursuant to Article V of the Constitution"), 
having passed the Senate, has now been referred to your Committee 
on the Judiciary. It is my distinct opinion, the result of years of 
reflection on the very subject, that this bill is, for many reasons, 
both unconstitutional and unwise. It is also, quite obviously, a most 
important bilI, for it would bring into being new and specific means 
for amending the Constitution of the United States, in a way that 
has never before been found needful. Because I think. it both a su­
premely important and a very bad bill, I am t~king the liberty of 
communicating to you at some length my reasons for opposition. 

You may, of course, mak.e such use of this letter as you like. I 
would appreciate its being included in the record of any hearings 
that might be scheduled on the bill, and would make every effort, 
if you want me to do so, to attend any such hearings and to testify. 

It is hard to know ,,"here to begin in criticizing such a thoroughly 
misconceived piece of legislation as this. Let me first take up two 
pervading defects, and then go on to particulars. Since my discussion 

4. Id. at 1616. 
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must, to he thorough, be rather long, I think it would be a good idea 
to put in headings summarizing each point. 

This bill, as to the vote commanded in its crucial Section 6, rests 
on the constitutionally imj)ossible assllmj)tion that this Congress 
can bind the consciences of sliccessor COllgressmen alld Senators, 
on questions of cOllstitlltiollal law and jJOlicy. 

The most obvious thing that is generally wrong with the bill is 
that it attempts to bind successor Congresses to Yote in a certain 
way on controverted questions of constitutionality and policy, a thing 
which, on the most familiar and fundamental principles, so obvious 
as rarely to be stated, no Congress for the time being can do. The 
crux of this (and of the bill) is in the language of Section 6(a). The 
following strange phraseology is used, phraseology which, in form and 
plain meaning, is a command addressed by the 92d Congress to all 
its successor Congresses: 

Whenever applications made hy two-thirds or more of the States 
with respect to the same su b ject have been received, the Seere­
taryand the Clerk shall so report in "Titing to the officer to wholll 
those applications were transmitted, and such officer thereupon 
shall announce on the floor of the House of which he is an of­
ficer the substance of such report. It shall be the duly of SI/ch 
House to determine that there are in effect valid applications 
made by two-thirds of the States with respect to the s:lIne subject. 
If either House of the Congress determines, upon a consideration 
of any such report or of a concurrent resolution agreed to by the 
other House of the Congress, that there are in effect valid ap­
plications made by two-thirds or 1I10re of the States for the calling 
of a constitutional convention upon the same subject. it shall be 
the duty of that House to agree to a concurrent resolution calling' 
for the convening of a Federal constitutional convention upon 
that subject.1i 

Now as I shall show, the question whether there "are in eHect," at 
any such time, valid applications. even if the previously set require­
ments of 5.215 have been met, and whether, in consequence, the 
Congress is, simply because those requirements have been met. under 
a constitutional duty to call a convention, is a constitutional question 
of the first magnitude. It is and will remain a genuinely contro­
verted question; there is much reason 011 the negative side. A Con­
gressman in, let us say, the 97th Congress might be convinced by 

5. § 6(a) (emphasis added). 
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these reasons; l:,e might conscientiously believe that, although every­
thing has happened which 5.215 says must happen to bring into 
being the obligation declared in the language I have quoted from 
Section 6, in fact the things which have occurred do not, as a matter 
of sound constitutional interpretation, as he sees it, bring that ob­
ligation into being. How can anyone think' that the 92d Congress 
can settle, for a Congressman in the 97th Congress, this absolutely 
fundamental issue as to his own constitutional obligation? \\There 
did the 92d Congress get this power? The answer is, of course, that 
no Congress has the power to bind the consciences of its successors, 
with respect to grave questions of constitutional law, and that the 
Congressman in the 97th Congress will not be in the least obligated 
to cast the vote which Section 6 says he must cast. If I am still alive, 
or if some of the numerous other constitutional lawyers like-minded 
with me are still aliYe, attention will at that time forcefully be called 
to this plain fact, and it will then, I think, clearly be seen that no 
obligation whatever is created by Section 6. In this absolutely funda­
mental sense, the bill is a brutum fulmen, a mere futility, because 
the vote which Section 6 tries to coerce or make a matter of obliga­
tion cannot be made, by one Congress, a matter of obligation resting 
on successor Congressmen and Senators in the near or distant future. 

I think this must be known to the sponsors of the bill; certainly 
it has been drawn to public attention. Anyone must see that there 
is no way to make a Congressman or Senator in a successor Congress 
vote against his conscience and against his honest belief on a point 
of constitutional interpretation. The aim of the bill, therefore-or 
its only possible effect-must be to create a specious talking-point for 
use when the time comes, a ground, untenable on full examination, 
for convincing those who do not think the matter clear through that 
this obligation exists, though it cannot possibly have been created by 
the 92d Congress, for the members of the 97th Congress. 

A difficulty generically similar to the foregoing is encountered 
when one reads on past Section 6 into the rest of the bill. The 
casting of the commanded Section 6 vote not only must rest on the 
resolution of a prior constitutional question which the 92d Congress 
has no right or power to resolve for its successors, but would con­
stitute the resolution of both constitutional and policy questions, with 
respect to the composition and proceedings of the proposed "con­
stitutional convention," and to proceedings thereafter. These ques­
tions, again, are questions which the 92d Congress has no right or 
power to resolve for its successors. Congress, according to Article 
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v, .. is to "call a Convention for proposing Amendments . . . on 
Application of the Legislatures of two·thirds of the several States."6 
The report of the Senate Judiciary Committee on this bill is elo­
quent, and undoubtedly right, in saying that this language neces­
sarily commits to Congress the duty and the power of resolving 
many issues of policy and of constitutional propriety with respect to 
the structure and procedure of such a convention.1 But it does not 
commit this duty and power to the 92d Congress in any special way. 
The obligation to call the convention, when and if it arises, is what 
creates the duty and the power to define the specifics of the con­
vention, and it is the Congress then sitting that, in the nature of 
the case, has this duty and power. It is a constitutional impossibility 
for the 92d Congress to bind a Congressman or Senator in the 97th 
Congress to vote for a convention of a form he believes to. be un­
constitutional or unwise, or to vote for any other proceedings he 
believes to be unconstitutional or unwise. But the vote sought to be 
commanded and made a matter of duty by Section 6, as quoted 
above, might well be just such a vote, since it sets in train a series 
of proceedings of dubious constitutionality and wisdom. A Con­
gressman in the 97th Congress might, for example, think that, under 
the now unforeseeable circumstances then prevailing, it would be in­
viting catastrophe to allow delegates to the "convention" to be "elect­
ed ... in the manner provided by State law."s Yet his vote, seemingly 
commanded by Section 6, would be a vote for that procedure. There 
is no moral or political ground for the. conclusion that the 92d Con­
gress may create an obligation, resting on a future Congressman, to 
vote for what he thinks is an invitation to catastrophe. 

Here again, the bill might be looked on as a mere futility. No.: 
body can make any Congressman in 1992 vote for what the 92d Con­
gress thinks well of, and the Congressman in 1992 will know that 
and will be advised, I am sure, that he is under no obligation to vote 
as Section 6 tells him he must-that he stands just where the Con­
stitution puts him, responsible for a fresh choice in the light of cur­
rent conditions. But here, again, there is the danger of the use of 
the bill, if it becomes law, as a specious talking-point supporting the 
assertion of an obligation which, on reflection, cannot be created, 
morally or practically, by the 92d Congress. 

6. U.S. CoNST. art. V. 
7. SENA.TE JUDICIARY COMMITTEE, I'EDERAL CoNSTITUTIONAL CONVENTION PRoc.EDlJRES 

Aer, S. REP. No. 92·336, 92d Cong., 1st Sess. 7 (1971) [hereinafter cited as SENATE RE' 
PORT]. 

8. § 7{a). 
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This bill; for the foregoing reasons, might be dismissable as a 
futility, since it cannot, ethically or in fact, bind a successor Con­
gress. This I believe to be its actual force (or lack thereof) as a matter 
of law. on the most elementary principles concerning the incapacity 
of one Congress to bind the consciences or coerce the votes of its 
successors. I would unhesitatingly advise any Congressman or Senator 
in the ·future that Section 6 adds absQlutely nothing to his obligation 
to vote or not to vote for a constitutional convention, as that obli­
gation may be created by Article V,. and as determined by his own 
interpretation of that Article and by his own views on the wisdom 
of the mode of constituting any convention he might think himself 
obligated to join in calling. But the bill, for the reason I have given. 
cannot be regarded as utterly innocuous (because utterly futile) since 
(unlike a command of the 92d Congress that the wind blow north­
northeast on July 2. 1985) the bill might exert a quite unwarranted 
persuasive influence on some who did not· think through the question 
of the capacity of one Congress to command a later CongreSs to vote 
in a certain way, on genuinely controverted constitutional and policy 
judgments • 

. Even if (as is not the case) the 92d Congress could bind its suc­
. cessors, it would be foolish to settle great constitutional and pm­
. dential questions at a time when pllblic and p1"Ofessionai attention 
are not focused on them, and when (with respect to the prudential 
questions) the conditions of the future are unknowable. 

Now let me make a second and quite separate general point. I 
believe I have shown that the issues S.215 purports to settle cannot. 
as a matter of law, be settled in advance for future Congresses. \Vith­
out for a moment implying any doubt about this. let me say that if 
(per impossible) such advance settlement were possible in law, it 
would. as a matter of policy. be most unwise to settle these issues for 
the future at this time. I assert this· for two reasons. 

First. some of the questions the bill tries to settle are great con­
stitutional questions.· It is most unwise to try to settle such ques· 
tions at a time when national attention is not and cannot be keenly 
focused upon them. and intense national debate be thus generated. 
I· venture to guess that not one member of the adult public.in a 
thousand has the faintest idea that such a propOsal .as S.215 exists. 
Unfortunately. but quite naturally, the only time when public and 
·professional attention can be focused on such a proposal is the time 
when something substantive is at stake. It is for this reason, mutatis 
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mutandis, that courts do not decide- great constitutional questions ex­
cept when actual present interests are. at the bar. True, attitudes to­
ward procedure may be influenced, at such a time, by attitudes to­
ward substance. But to say that Congress would not, when the time 
came, fairly try to discharge its Article V obligation, is an indictment 
I refuse to sign (though the authors of the Senate Report are appar­
~ntly willing to sign it); certainly, I think the risk of that far less 
than the risk attendant on the impossibility, at a time when nothing 
-is immediately at stake, of focusing public and professional attention 
sharply on the constitutional and policy questions 5.215 tries to settle. 

Secondly, the passage now of a bill providing for future proceed­
ings would constitute an attempt to settle for the future a number 
of prudential questions as to which nothing but knowledge of the. 
conditions of the future can furnish a basis for intelligent action. 
-For example, to take a matter of detail, conditions might arise making 

.. one year an unreasonably short time for convening the convention, 
or; to repeat in this context a far from trivial point made earlier, it 
might appear from future conditions, quite unknowable now, that 
the only sound way to select delegates to the convention would be 
by electioI1s conducted by federal officials, contrary to the require­
ments of this bill9-just as it has been found by Congress that, under 
some conditions, the only sound way to register voters,- even for state 
elections, is by federal registrars.to How can it be thought that 1972 
is a good year for deciding what 1995 .may require iri regard to this 
or to any other practical question-or, for that matter, what 1974 
may require? 

(Let me here anticipate and answer the point that the advance 
setting of procedures for handling controversy is normal. True, for 
normal, run-of,the-mill procedures. But amendment of the Consti­
tution (let us hope!) will remain a highly unusual thing. If not, 
then this bill quite plainly greases the path too much. If so, then 
each occasion will be a separate solemn event, with its own special 
conditions and problems..These problems can arid should be solved 
when they arise, by the Congress empowered to solve them, and on 
the. basis of all the factors now unknowable and then existing.) 

The two general reasons already canvassed-legal and factual-the 
incapacity of any Congress to bind the consciences of future Con­
gressmen and Senators on judgments of law and policy, and the un: 
wisdom of even trying to settle these questions at a time when public 

9. Id. 
10. Su, e.g., "2 U.S.C. 1973(a) (1965). 
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and professional attention is not and cannot be focused on them, 
and when the conditions one needs to know about before resolving 
them wisely are unknowable-quite generally vitiate this bill. Strictly 
speaking, it ought to be unnecessary to examine its particulars. I 
shall do so, nevertheless, very largely because such examination co­
piously illustrates the assertion that important and genuinely de­
batable issueso£ constitutional law and of policy are resolved by 
this bill in at least a questionable manner on the merits. This will 
give substance to and make more than academic the two general 
points I have made. It also, I think, will show that the bill, even 
if it were not a futility, even if it did succeed in imposing an obli­
gation on the Congressmen and Senators of the future, and even 
if it were necessary or wise to decide all these questions now, would 
still be a bad bill, because it not only resolves but wrongly resolves 
a good many issues of constitutional law and policy. 

With this framework in view, let me go through the bill point 
by point. 

Section 2 (and therefore the whole bill) rests on the erroneous 
assumption that the Article V phrase, "a Convention for pro­
posing Amendments," means a convention limited as to the "na­
ture" of the amendments the collvention may propose. 

Section 2 embodies what is in my view a clear and crucial error 
in constitutional interpretation, an error which of course carries 
through the ,rest of the bill. It requires that a State requesting a 
convention pass a resolution "stating the nature of the amendment 
or amendments to be proposed."ll It is my contention that Article 
V, properly construed, refers, in the phrase "a Convention for pro­
posing Amendments," to a convention for proposing such amendments 
as to that convention seem suitable for being proposed. 

There is authority tending to support something generally like 
this view-authority developed in connection with an earlier con­
troversy of somewhat different form. Aside from my own statement 
of Something very like it in the Yale Law Journal,12 that statement 
was distinctly approved by a committee of the Association of the Bar 
of the City of New York13 and was seemingly approved by Professor 

II. § 2 (emphasis added). 
12. Black. The Proposed Amendment oj Article V: A Threatened DislI.>ler, 72 YALE 

L.J. 957 (1963). 
H. CoMMITTEE OF THE ASSOCIATION OF TilE nAR OF Till; ern OF NEW YORK CO:-;CERNW 

"'TIli FEDERAL LEGISLATIOS. THREE AMEND~IE"TS TO UNITE\) STATES CO'SIHUTION I'ROPOSED 
BY THE COUNCIL OF STATE GOVERSMENTS 33 n.2 (1963). 
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_\.::::-~~:- BonfieldH and perhaps others. The Report of the Senate 
...-~·c.:.::::~tee on the Judiciary refers to none of this authority, but in­
";:~.l"': :;llores outside studies and constructs its own argument.1G It 
-.~: be ,,-ell to examine that argument. 
r:~. there are two quotations from the Federalist. On anything 

i~c o:duI reading, neither of them turns out to have any bearing 
~~:e\'(:r on the question whether a convention called under the 
,;e"'XlC. alternath'e of Article V may be limited in its scope. The one 
fr,xn ~ladisonlG simply points out that amendment may be set in 
tr~ by the State Legislatures as well as by Congress-and so it may, 

....~...;.'ler the comention they may petition for be limited or not. The 
c:n: from Hamilton17 restates the obvious meaning of Article V­
mz: the recommendations from such a convention could (and perhaps 
m:::;:' 13ke the form of specific proposals. Both assertions are clearly 
tIUe. ~either of them has any tendency to establish that the con­
'-e:::.:ion could be or was expected to be limited to making proposals 
0:-':: .on a certain subject or subjects. Each proposal, Hamilton says, 
m:.:.<t go through the ratification process separately, and hence, as 
he :Says, is "brought forward singly."18 If Hamilton's quotation were 
to b.e taken (as it certainly need not be taken) to prove any more 
tl-~ that, it would have been shown to prove too much, for it 
l<V.lld then prove that the Article V convention not only may but 
,":..sf be limited as to subject matter, a patent absurdity in the in­
tapretation of the phrase "a Convention for proposing Amendments 
to this Constitution." 

The Report next asserts that the theory of the unlimited Con-

H. Bonfield. Proposing Constitutional A'1.Iendments by CorlVenlioll: Some Proble,ns. 
59 ~QTli D_~ME LAWYER 659, 662 (1964). 

13_ SL"_UI: REPORT, supra noIe 7, at 8-10. 
10.. That useful allerations will be suggested by experience, coulcl not but be COl-C' 

=. It "-as requisite therefore that a mode for introducing them should be pro· 
,~. The mode preferred by the convention seems to be stamped with every mark 
of propriety. It guards equally against that extreme facility which would render 
the ConHitution too mutable; and that extreme difficulty which might perpetuate 
its disro'-ered faults. It moreover equally enables the General and the State Govern­
IOCIlts to originate the amendment of errors as they maybe pointed out by the ex­
~nce on one side or the other. 

"Iii!" fEDI:RUIST ~o. 45 (J. Madison) as quoted in SESATE REI'ORT, supra note 7, at 8. 

1;. r'-e~' amendment to the Constitution, if one established. would be a single 

P::O?'J5ition, and might be brought forward singly. There would then be no ncccs­

-£~ for management or compromise in relation to any other point-no giving or tak­

in;-. The will of the requisite number would at once bring the matter. to a decisi~e 

mae. _-\nd con.equently, whenever nine, or rather 10 States, were united in the 

dcri:e of a particular amendment, that amendment must infallibly take place. There 

can. therefore. be no comparison between the facility of affecting an amendment 

and that of establishing, in the first instance. a complete Constitution. 


Tm: fEDIR.\UST :'\0. 85 (A. Hamilton) as quoted in SENATE REI'ORT, supra note 7, at 8. 

IS. Id_ 
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vention is "inconsistent with the language"19 of Article V. What in the 
world is meant by this? I have just quoted that language. It seems to 
me that that language most aptly describes a general convention, for· 
proppsing such amendments as the convention sees fit. But, at the least, 
how can it be said that such a meaning is inconsistent with the con­
stitutional language? No explanation of this extraordinary statement 
is tendered. 

The next argument is evidently fallacious: 

The argument that the convention must have general power 
is also unsound from another point of view. If the convention 
were to be general, then it would seem that appropriate appli­
cations for a limited convention deriving in spme States from a 
dissatisfaction with the school desegregation cases, in others from 
the school prayer cases, and in stilI others by reason of objections 
to the Miranda rule, or because of a desire for reapportionment, 
revenue sharing by the States, tax relief, or for other reasons, 
should all be combined to make up the requisite two-thirds of 
the States needed to meet the requirements of article V. The 
committee does not believe that this is the type of consensus 
among the States that the Founders thought to be appropriate 
to calling for a convention. For if such disparate demands were 
sufficient, all the applications to date-and there are a large num­
ber of them-should be added up to see whether, in what is con­
sidered an appropriate span of time, two· thirds of the States 
have made demands for a constitutional convention to propose 
amendments, no matter the cause for applications or the speci­
fications contained in them. Indeed, under this theory a con­
vention is long overdue. Since the committee believes that State 
applications should not be treated as a call for a convention un­
less they deal with the same subject-a conclusion supported by 
two centuries of practice-it is un,easonable to suggest that the 
convention resulting from 34 applications on a single subject is 
nonetheless free to roam at will in offering changes to the 
Constitution.so 

The fallacy is clear. If the view that the convention is illimitable 
is right, as I and others contend, if that is the kind of convention 
Article V refers to, then in the case stated, nOlle of the applications 
which the Report puts on parade would have called for the thing 
the Constitution names, properly construed. None, therefore, would 
be effective; none would create any congressional obligation. Thirty­
four times zero is zero. The argument tendered thus begs the ques­

19. SENATE REPORT, supra nOle 7, at 8. 
20. Id. at 9. 
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tion. It assumes that, when a state asks for a limited convention, it 
has asked for the thing meant in Article V, for unless this were true, 
the State's action would be without any juristic effect. Thus the ar­
gument quoted leaves the question of the limitability of the conven­
tion entirely open. 

'Ve touch here on a misunderstanding which so generally pervades 
discussion of this subject that it is worth spelling the matter out, even 
at the risk of prolixity and of underlining the obvious. I believe 
that, in Artide V, the words "a Convention for proposing Amend­
ments" mean "a convention for proposing such amendments as that 
c.onvention decides to propose." This is, to say the least, not a very 
forced construction, but leave aside for a moment the question whether 
it is right. Let us consider, rather, what it implies, if it is right-for 
that is the thing that seems so widely misunderstood. 

It does not imply that a convention summoned for the purpose of 
dealing with electoral malapportionment may kick over the traces and 
emit proposals dealing with other subjects. It implies something much 
more fundamental than that; it implies that Congress cannot be obli­
gated, no matter how many States ask for it, to summon a conven­
tion for the limited purpose of dealing with electoral apportionment 
alone, and that such a convention would have no constitutional stand­
ing at all. Let us take this step by step. 

First, if the quoted words in Article V refer, as I contend, to a 
convention with power to propose such amendments as it thinks 
wise, then a State application for a convention limited to one or 
more proposals or subjects is 1Iot an application for the "Convention" 
denoted by the words in Article V. Few conclusions in constitutional 
law are compelled by pure logic, with no escape possible, but this 
one seems to be. 

Secondly, if a state applies, or if thirty-four states apply, for some­
thing other than what Article V language denotes, then Article V 
imposes no obligation on Congress to grant the request, or to do 
anything. This, too, seems a plainly compelled logical step. 1£ thirty­
four States -may put Congress under a certain obligation by, and only 
by, requesting X, and thirty-four States request Y instead, then no 
congressional obligation arises. 

Thus, the position that Article V means "a convention for pro­
posing such amendments as to it seem wise" does not imply that a 
"runaway" convention is possible, for, if the stated position is right, 
no convention can be called that has anything to run away from. It 
implies, instead, that State requests for a limited convention create 
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no obligation under Article V, since they are not applications for 
the thing which, and only which, the States may oblige -Congress to 
call, by requesting it. 

The only possible escape from this is sometimes sought in the con­
fused idea, which evaporates on clear statement, that a State's request 
for a limited convention ought to be looked on and treated as an 
application for an unlimited convention, if the convention cannot 
in law be limited.21 But this paradoxical idea would have to rest on 
the assumption that a State legislature, by expressing its desire for 
consideration of amendment with respect to bussing, is expressing 
its desire for a convention where any amendments, on any subject, 
may be considered. That is absurd, both logically and politically. The 
State that asks for a convention on bussing alone is not expressing 
anything about its views on the desirability of an unlimited conven· 
tion. The Senate Report seems, obliquely but clearly, to recognize 
this.22 If, as I contend, the latter is what Article V means, then the 
State has taken no action at all under Article V, and has put Con­
gress under no obligation. 
~ The rest of the argument brought forward on this point in the 
Senate Report is merely conclusory, except that the assertion is made 
that the construction of Article V to mean "limited convention" is 
"more desirable and practical than the alternative construction."23 
This passage, very properly, puts desirability and practicality in issue. 
Where literalism and history are not productive of a conclusive an­
swer, these factors are fitting for consideration; indeed, they are tech­
nically legitimate aids to construction, for the users of constitutional 
language ought to be presumed to have intended the desirable and 
practical. 

I would strongly contend that there is nothing either desirable 
or practical about building up the power of state legislatures with 
respect to the initiation of particular amendments to the Constitution, 
and that there is therefore no validity in attributing such "intent" 
to the Framers on grounds of desirability and wisdom. The notiQIl 
that -there is always turns out to rest on the absurd mythology of 
opposition between "the States" and "the federal government." In 
fact, the people are just the same people. They are represented in 
Congress just as they are represented in the Legislatures. The first­

21. See the passage in the Senate Report apparently I-esting in part 011 this notion, id. 
22. '"To suggest that the States could not propose specific amendments without risk­

ing a general constitutional convention is, in fact. in the committee's view. to destroy 
the desire and therefore the power of the Slates to initiate specific amcmhncnts by the 
convention process." Id. at 8-9. 

2l1. Id. at 9. 
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named and hitherto always used method of amendment-passage by 
two-thirds of each House of Congress and l'atification by three-fourths 
of the States-would seem prima facie adequate to every real need, and 
entirely likely to be responsive to that clearly predominant popular 
will which ought to exist before a Constitution be amended. History 
has confirmed to the hilt this prima facie impression; the American 
Constitution has proven to be the most successful political instrument 
ever devised in all history, and piecemeal amendment by the first 
method named in Article V has proved, as one might easily have 
predicted, to be entirely adequate to every real need. 'Vhat catas· 
trophe, what misfortune-what seriously undesirable condition even­
has ever resulted from difficulties about amending the Constitution? 

In the very earliest days, before it was known that the new gov· 
ernment would be so successful, it may have seemed "desirable and 
practical" for the States, unused to union and uncertain of its b~ne· 
fits, to have some means of compelling a thorough reconsideration 
of the new plan. That method would be provided by the second of 
the alternatives of Article V, if one interprets it to denote a general 
convention. Indeed, one persuasive authority, Professor Swindler, 
thinks that that was the principal if not the only reason for the in· 
clusion of this alternative, and that the provision has spent its force 
and is no longer of effect at a11.24 Though Professor Swindler's careful 
historical arguments are quite persuasive, and should be thoroughly 
considered by this Committee, I would not go as far as he does; I 
would not predict now that no crisis could ever arise which would 
call for the use of this method. But if we are talking about what is 
"desirable and practical" (and that is what the Senate Report in· 
vites),' there is not a shred of support. for the notion that it ever was 
or now is more "desirable and practical" to use this alternative mao 
chinery for the piecemeal amendment of the Constitution. On the 
contrary, the hitherto used and time-proven method is quite desir­
able and practical, responsive enough when one is dealing with so 
successful a Constitution, and just as obedient to the will of the 
people, fully represented as they are, State by State, in Congress and 
in the ratifying legislatures, as any system can be without destroying 
stability. Nothing "desirable or practical" is to be served by the al· 
ternate route, except a possible need, which now seems likely never 
to arise, to take care of a general dissatisfaction with the national 
government, or a breakdown thereof. 

The Senate Report says that "history" supports its conclusion as to 

24. Swindler. The Current Chal/enge to Federalism, 52 CEO. L.J. 1 (1963). 
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the meaning of Article V, but fails so much as to cite any relevant 
history. This was inevitable, for there is no relevant history to support 
the Report's conclusion. Congyess, the body charged with responsi­
bility in the premises, has never had to decide the question of "limit­
ed" as against "unlimited" convention. The hundred years following 
the adoption of the Constitution show little attempted use of this 
device by the State legislatures. 

However, Brickfie1d's tabulation2a of the few applications filed 
before the closing years of the nineteenth century puts to rout the 
Senate Report's reliance on history, as fully as fragmentary history 
can. As far as I can make out from Brickfield's table, the record up 
to the Civil War, is that three states around 1790 submitted appli­
cations for a general convention, five states submitted applications 
for a general convention in 1861, one state submitted an application 
for a general convention in 1832, and 01le state, Alabama, submitted 
an application for a convention on the protective tariff, in 1833.26 

This record in overwhelming predominance supports the view that, 
for about a hundred years after the adoption of the Constitution, the 
Legislatures themselves thought that Article V required them to ask 
for the thing, and only the thing, named in Article V-"a Convention 
for proposing Amendments"-with no limitations unsupported by the 
text. In the light of these facts, one is stunned by the Senate Report's 
statement, in the quoted passage, that its conclusion as to the limit­
ability of the convention is "supported by two centuries of practice." 
The manner in which this assertion got to be made in an official 
document should, with respect, be looked into. 

Even the Alabama resolution does not unambiguously constitute 
a State claim of right to limit the convention, or a State's belief that 
Congyess may do so. The following is the Senate Journal entry in full: 

Mr. King presented proceedings of the Legislature of the 
State of Alabama, recommending to Congress a speedy modifica­
tionof the tariff law~ so as to equalize their burdens and reduce 
the revenue to the economical expenditures of the Government, 

. and the call of a Federal Convention to jJTOpOSe slIch amend­
ments to the constitution as may be proper to restrain Congress 
from exerting the taxing power for the substantive protection 
of domestic manufactures, and recommending to the State of 
South Carolina to suspend the operation of her late ordinance, 

25. C.F. BRICKFIELD, STATE Apl'L1CATIOXS ASKING COXGR.'SS TO CAI.L :\ .'WERAL Cox· 
STITUTIONAL CONVEi'TION 11·16 (87th Congo, 1st Sess" Comm. )'rint 1961). 

26. There were three other applications, all in the 1890's. One was [or a general 
convention. [d. 
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and to abstain from the use of military power in enforcing her 
ordinance, or in resisting the execution of the revenue laws of 
the United States, and recommending to the General Govern­
ment to exercise moderation, and to employ only such means 
as are peaceful and usual to execute the laws of the Union; and 

Ordered, That they be laid on the table, and printed.27 

The underscored words are not in the form of an application un­
der Article V, but in terms of a "recommendation," just as certain 
actions are "recommended" to South Carolina; they may therefore 
rest merely on a misapprehension of the general powers of Congress 
to act in its own right. But, in any case, the understanding of the 
Alabama legislature is not of noticeable weight, as against the other 
examples given. 

As the most cursory glance at Brickfield's tables2s will show, the 
full blown theory of the convention limited by the tenor of the state 
petitions is nothing but a child of the twentieth century, and carries 
no prestige of construction contemporary or anywhere near contem­
porary with the adoption of Article V. Indeed, what early history there 

-15 -is strongly to the contrary, as I have just shown. The twentieth­
century petitions, embodying this theory, are (on the point of law 
implicitly resolved by them) nothing but self.serving declarations, 
assertions of their own power by the state legislatures. 

Aside Jrom the history available, which all points away from the 
S.215 theory, there is nothing but text and common sense to resolve 
the present question. It seems to me that the most natural meaning 
of the words "a Convention for proposing Amendments" is "a con­
vention for proposing such amendments it decides to propose"­
that is, a general convention-and that the importation of a limita­
tion not in the text is quite unwarranted. Common sense would 
advise me that where one method is entirely satisfactory, has always 
been used, and fully registers the requisite consensus of the people 
of the States, the alternative method ought to be construed to cover 
extraordinary occasions, which may have been feared at first, but 
which now are quite unlikely to arise-,-occasions where, by some 
unforeseeable mischance, there may be urgently needed the very thing 
the text seems most certainly to refer to-the general convention. The 
Senate Report contains exactly no cogent argument to the contrary. 

I think that, without arguing the point fully, I have said enough 
to show that the weight of argument and history is on the "unlimited 

27. S. JOUR_ \94·95 (Feb. 19. \833) (emphasis added). 
28. BRICKFIELD, suprA note 25. at 11·16. 
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convention" side. If I am right, the whole bill rests on a false as· 
sumption as to the meaning of Article V. The question is. at the very 
least an open one. It will remain an open one, whether S.215 passes 
or not, because the 92d Congress cannot bind its successors. Let me 
pass on to another point about this bill. 

Quite without warrant} the bill gives maximum control over the 
whole process to the slate legislatures. 

Initiation of the convention call is to come from the state legis­
latures.29 They are to prescribe the mode of election of the dele­
gates.30 Then (unless someone wins, in a short time, the uphill fight 
of passing a concurrent resolution to the contrary-a process easily 
blocked by an unfriendly Committee in either House) the legislatures 
are to ratify.31 Why should this latter·named method of ratification 
be presumptively chosen now, for all future contingencies? It is like 
taking two opinions on a medical case, but taking them from the 
same doctor. It would seem quite obvious that, if what you want 
is broadly expressed consensus from differently structured constituen­
cies, the normal method of ratification should be by conventions} 
selected by means other than control by the Legislatures, since the 
Legislatures will have commenced the process. A broadly based con­
sensus-of Senate, House and State Legislatures or conventions-is 
achieved by the first of the methods in Article V, the one always 
'hitherto used. In the bill, the aim seems to be to turn as much as 
possible of the' process over to the State Legislatures. 

The bill's plan of representation at the cOTlvention is wholly 
indefensible. Generally} this bill fails to provide for that pre­
ponderant consensus which ought to precede amendment. 

Section 7(a) provides: 

A convention called under this Act shall be composed of as 
many delegates from each State as it is entitled to Senators and 
Representatives in Congress.~2 

This provision results, of course, in over-representation of the less 
populous . States. Such ·over·representation, one is tempted to say, 
is grotesque in the context, because "the less populated States are 

29·l lI(a).30. 7 a). 
51. 1~(C).
32. 7(a). 
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already grossly over-represented in both other phases of the total 
prr/_L-<>' contemplated by the bilL Apparently what is wanted is not 
a b .. lance but a systematic and pervading over-weighting of the in­
fIU!:flce of the less populous States. 

~evada, with about one-seventieth of New York's population, 
~(J.~nts cycnly with New York in applying for the conventioll. Nevada 
counts cvcnly with New York in ratificatioll_ Under 7(a), this ad­
vantage is not balanced but rather enhanced, for the population of 
X(.~-ada-will once again be grossly over-represented, tJer capita, at the 
coO\--ention. There is no use looking for a reason for this: a good 
reason is impossible. Apparently the authors of the Senate Report 
realized this, for no explanation is tendered. 

-What seems to be in mind is a parallel with the Electoral College. 
I am on record as strongly disapproving all fundamental alterations 
in the Electoral College method of electing the President, but the 
Elc.'ctoral College functions in its own context, and the simulacrum 
of it constructed in this bill would function in a crucially different 
context. The Electoral College contributes to the balance of govern­
ment in two ways. At one end of the scale, because the electors of 
each state are chosen statewide and cast their votes as a block, it gives 
some edge to the inhabitants of the more populous states, doubtless 
to compensate for their under-representation in the Senate. Neither 
condition exists in S.215. At the other end of the scale, by some 
over-representation of the thinly populated States, the Electoral Col­
lege system prevents their almost entire obliteration in the process 
of presidential selection. No such danger exists in the "convention" 
amendment process; the danger that exists is just the opposite danger. 

The rule of representation in Section 7(a) is therefore without 
any possible defense. It simply loads a little heavier the already 
loaded dice. 

This seems a good place to refer to the Senate Report's presenta­
tion of itself as a sort of compromise between making amendment 
by state-legislature action very easy and making it very difficult.83 

This presentation is emphatically not warranted by the facts. 
Here we have a good yardstick of comparison, for we have success­

fully used another method for almost two centuries. Under the first­
named and hitherto used method of amend,nent, there is required a 
two-thirds vote of each of the national Houses, wherein the States 
as such and the people as such are respectively represented in pro­

35. See SENATE REPORT, supra note 7. at 2. 
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portion to their respective numbers. Then three-quarters of the 
States must ratify.34 This is a process of some difficulty. It ought to 
. be, for only thus is genuine and stable consenSllS assured, for change 
in a highly successful Constitution. 

Under S.215, all that is required is the concurrence of the same 
three-quarters of the State Legislatures (for, if three-quarters of them 
would ratify, two-thirds could be brought to petition) and a two­
thirds majority of a convention weighted so as not even to provide 
accurate per capita representation of the American people.3~ This 
is beyond doubt a substantially easier mode of amendment than the 
other. How can a mode of amendment substantially easier than the 
one that has worked be presented as a sound compromise? 

Actually, this bill would make amendment far too ·easy. Amend­
ment would easily be possible without that kind of dominant and 
stable majority which ought to be required for amendment. 

The exclusion of the President from the pwcess of calling a con­
vention is flatly and obviously unconstitutional under Article 
/, Section 7, and the only question about this is how "strict 
constructionists" could espouse such a /)osition. 

The bill excludes the I>resident from participation in the com'cn­
tion call.s6 This is, of course, in absolutely dear contravention of 
the entirely plain language of Article I, Section 7: 

Every Order, Resolution, or Vote to which the Concurrence 
of the Senate and House of Representati\'es may be necessary 
(except on a question of Adjournment) shall be presented to the 
President of the United States; and before the Same shall take 
Effect; shall be approved by him, or being disapproved by him, 
shall be repassed by two thirds of the Senate and House of 
Representatives, according to the Rules and Limitations pre­
scribed in the Case of a Bill.37 

The Senate Report's explanation of this disregard of an unmis­
takably clear constitutional command is tendered with a confidence 
that is inversely related to its adequacy: 

Moreover, article I, section 7, is not authorized for Presi­
dential assent to the concurrent resolution calling for a conven­
tion or for the congressional action of transmitting a proposed 
amendment to' the States for ratification. The short but suffi­

54. u.s. CoNST. art. V. 

!IS. § 12. 

!l6. § 6(a). 

!l7. U.s. CONST. art. I, § 7. 
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dent answer is to be found in Professor Corwin's annotation 
of article I, section 7: 

The sweeping nature of this obviously ill·considered pro­
vision is emphasized by the single exception specified to 
its operation. Actually, it was impossible from the first to 
give it any such scope. Otherwise the intermediate stages 
of the. legislative process would have been bogged down 
hopelessly, not to mention other highly undesirable re­
sults. In a report rendered by the Senate Judiciary Commit­
tee in 1897 it was shown that the word "necessary" in the 
clause had come in practice to refer "to the necessity oc­
casioned by the requirement of other provisions of the Con­
stitution, whereby every exercise of 'legislative powers: in­
volves the concurrence of the two Houses"; or more briefly, 
"necessary" here means necessary if an "order, resolution, 
or vote~' is to have the force of law. Such resolutions have 
come to be termed "joint resolutions" and stand on a level 
with "bills," which if "enacted" become statutes. But "votes" 
taken in either House preliminary to the final passage of 
legislation need not be submitted to the President, nor reso­
lutions passed by the House concurrently with a view to 
expressing an opinion or to devising a common program of 
action (e.g., the concurrent resolutions by which during the 
fight over Reconstruction the Southern States were ex­
cluded from representation in the House and Senate, the 
Joint Committee on Reconstruction containing members 
from both Houses was created, etc.), or to directing the ex­
penditure of money appropriated to the use of the two 
Houses. Within recent years the concurrent resolution has 
been put to a new use-the termination of powers delegated 
to the Chief Executive, or the disapproval of particular ex­
ercises of power by him. Most of the important legislation 
enacted for the prosecution of World War II provided that 
the powers granted to the President should come to an end 
upon adoption of concurrent resolutions to that effect. Simi­
larly, measures authorizing the President to reorganize ex­
ecutive agencies have provided that a reorganization plan 
promulgated by him should be reported to Congress and 
should not become effective if one or both Houses adopted 
a resolution disapproving it. Also, it was settled as early as 
1789 that resolutions of Congress proposing a~endments to 
the Constitution need not be submitted to the President, 
the Bill of Rights having been referred to the States with­
out being laid before President Washington for his approv­
al-aprocedure which the Court ratified in due course. 
(The Constitution of the United States of America: Analysis 
and Interpretation) 135-36 (S. Doc. No. 39, 88th Cong., first 
sess., 1964 ed.) Citations omitted. 
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The Constitution made the amendment process difficult. It cer­
tainly was not the intention of the original Convention to make it 
impossible. Nor is it possible to attribute to the Founders the con­
cept that amendments originati~ in the States should have much 
!D0re difficulty in pa.ssage than those proposed by Congre~s. That 
Issue was fought out 10 the 17t.Convenuon and resolved 10 favor 
of two originating sources, none. 

Therefore, the committee as concluded that Presidential par­
ticipation in the operation of article V is not required by the 
Constitution. Indeed, a strong case is made out that the Con­
stitution, as construed throughout our history, precludes such 
participation by the Executive in the amendment process.38 

The murky quotation from Corwin, gruff though it be, offers no 
instance of congressional action having juristic force, and taken with­
out presidential approval; indeed; Corwin concedes that anything 
having the force of law must go to the President. Of course pre­
liminary votes do not have to go to the President; they do not even 
fall within the literal terms of Article I, Section 7, because, as to them, 
the concurrence of both Houses is not "necessary." Of course 
expressions of opinion cannot be vetoed, whether emanating from 
the House and Senate or from you and me. And so on. But a con­
vention call would have the force of law-significant, vital law, com­
parable to a law establishing any other body with power to act. 
(As a contrasting example, S. 1- Res. 197,39 setting up an arbitration 
board for the dock strike, went to the President in routine obedience 
to Article I, Section 7. What possible reason could there be for not 
following this procedure as to the setting up of a constitutional con­
vention, more important by several orders of magnitude than an 
arbitration board?) Can it be thought that Article I, Section 7, can 
be evaded by mere nomenclature-by merely calling something a "Con­
current" rather than a "Joint" Resolution? How can people put them­
selves forward as "strict constructionists" and then simply disregard 
the plain command of Article I, Section 7, on such scarcely even 
specious grounds as those given in the Senate Report? 

There is one matter wherefrom the President is traditionally ex­
cluded, and that is the two·thirds passage of amendments in House 
and Senate, under the first and hitherto invariably used method of 
amendment. The reasons given in the early case upholding this pro­
cedure, Hollingsworth v. Va.,40 were merely assertive, but the prac-

SII. SENATE REPORT, supra note 7, at 12-13. 
59. 92d Cong •• 2d Sess. (1972). 
40. 5 U.S. 378 (1798). 
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tice is now well established. The only even semirational ground for 
this is that the two-thirds vote necessary to pass an amendment is 
enough to overcome a veto, so that subnlission to the President is 
otiose. This is ~ot a good ground, because it denigrates the process 
of reason by disregarding the possibility that some members of Con­
gress might be convinced by the reasons in the. President's veto mes­
sage; why else should he be required to send it? But, good or bad, 
it has no application to the convention call vote in Section 6 of this 
bill, which would be by simple majority. The short obvious truth 
is that the convention call vote of Section 6 of the bill falls squarely 
under Article I, Section 7, and that the exclusion of the President, 
and of the possibility of veto, is flatly and indubitably unconstitutional. 
"Strict constructionists" should be the first to agree to this, but the 
loosest constructionist can hardly deny it. 

Since Article I, Section 7 speaks so plainly, and since the power it 
confers on the President obviously cannot be waived for future Presi­
dents by this Congress or by this President, the omission of the 
President from his plainly mandated role would cast a permanent 
shadow of illegitimacy over every amendment originating in any con­
vention called without the command of Article I, Section 7, having 
been followed. To avoid that shadow, well-justified as it will cer­
tainly be, ought to be an absolutely prime aim of those who are 
devising procedures for change in the fundamental law. Fundamental 
law should be not merely of arguable, but of clear legitimacy. This 
exclusion of the President, per contra, is not even arguably right. 

In view of the plain unconstitutionality of the bill at this point, 
it seems almost supererogatory to add that the provision is also 
unwise. The President would normally veto a convention call only 
when he saw something seriously wrong about it; where there is that 
much presidential doubt, would it not be well to make assurance 
doubly sure by requiring that at least two-thirds of each House think 
him wrong? To put the matter another way, why should this bill 
treat the calling of a constitutional convention as though it were' a 
less serious matter than building a lighthouse? But these policy ar­
guments ought not be allowed to obscure the central point here: the 
exclusion of the President is plainly unconstitutional. 

The exclusion of state governors has no rational basis. 

Generically similar is the exclusion of the Governors of the States 
from the application process. The Senate· Report uses some pretty 
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strong (if not strikingly fresh) rhetoric to justify this, but the au­
thority it cites, Hawke v. Smith No. 1}1 had, with respect, nothing 
whatever to do with the question, as anyone who reads that opinion 
can see. The policy reason given-that gubernatorial veto is just too 
high a hurdle-is more than unconvincing; . the amendment process 
should not be made easy, and the inclusion in it of the governors of 
the states, popularly elected statewide, would be a desirable further 
check. We have here, again, an excellent yardstick of comparison. 
What possible reason can there be for ordaining that so solemn a step 
as a State's applying for a national constitutional convention is to go 
through an easier process than a state law changing the speed limit? 
It would seem that the very least that ought to be required is that 
a state express its desire for constitutional change through procedures 
as protective as those it uses for ordinary and sometimes quite 
trivial law. 

But the paradoxical thing here is that the sponsors of this bill are, 
by and large, "States' rights" people. Why not, then, at least leave 
this matter to the States? As it stands, even if Texas very strongly 
desires that no application be submitted in her name without guber­
natorial approval, S.215 says she cannot be indulged in that desire. 
Why should Congress, now or in the future, tell the States what 
they are to do to express their own will? 

The bill's withdrawal of questions of law from the judiciary is 
unwarranted, dangerous, impractical, and inconsonant with our 
system of government. 

Another major and, to me, rather sinister defect in the bill should 
be noted. It withdraws from the state and federal judiciaries all ques­
tions concerning applications, rescissions, convention procedures, and 
ratification.42 Now the judiciary often does exclude itself from such 
questions. But insofar as they are not "political questions" (now as 
always a term of most uncertain meaning) they may arise legitimately 
in lawsuits, under ·any branch of state or federal jurisdiction. It seems 
to 'me clear beyond doubt, on the most fundamental principles of 
Marbury v. Madison, that no court, state or federal: can be coerced 
by Congress into acting on the basis of an amendment which that 

41. 253 U.S. 221 (1920). 
42. Questions concerning the adoption of a Slate resolution cognizable under this 
act shall be determinable by the Congress of the United Statl'S and its decisions 
thereon shall be binding on all others, including State and federal COllrts. 

§ 3(h). See also §§ 5(c), lO(b), and l3(c) for other preclusions of judicial review. 
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~ourt believes has not the force of law, where that court conscien­

tiously concludes, as a matter of law, that the tendered issue is jus­

ticiable, One cannot foresee what cases will arise, or what issues will 

be tendered. But this withdrawal of all such issues from judicial 

cognizance is, in the class. of cases I have designated, plainly uncon­

. stitutional. As a matter of policy, moreover, why should it be desired? 

Since these exclusions of the judiciary rest on quite rudimentarily 

erroneous constitutional views, I am driven to rehearse the rudi­
ments. Congress has a very wide power over the jurisdiction of the 
federal courts. It bas some (presumably lesser) power over the juris­
diction of the state courts, though I am not aware that Congress 
has ever attempted to deprive state courts of any jurisdiction without 
creating a corresponding federal jurisdiction. 

But the issue here is not one of jurisdiction. This issue is whether 
Congress may tell the courts, state or federal, that they may not in­
quire into certain issues of law, in cases where they do have juris­
diction_ Unless the whole theory of AfarbU1Y v. Madison is wrong, 
it is inconceivable that Congress has such power. 

Let us take a simple example. The federal district courts have di­
versity-of-citizenship jurisdiction_ Congress could, of course, abolish 
the jurisdiction. But suppose Congress does not do so; there is no 
reason to think it will, and even if it did there are other headings 
of jurisdiction. 

Now in a diversity case, one litigant may rely on what purports 
to be an amendment, and the other litigant may contend that, as a 
matter of law, the purported amendment is not really such. In many 
such cases the court itself will, as a matter of law, hold this question 
"non-justiciable," finding something in the history of purported 
passage of the amendment which is "conclusive" of its validity_But 
there is no assurance that this will always be so, or ought always to 
be so. Where it is not so, can Congress tell the courts that they 
must decide cases in violation of what they, the courts, find to be 
right law under the Constitution? If so, then let us rethink the 
whole foundation of American constitutionalism. 

Questions, moreover, may arise at some earlier stage, say the stage 
of application. In Hawke v. Smith43 (actually cited by the Senate 
Repon), the Supreme Court clearly treated as justiciable a question 
involving ratification. In Coleman v. Miller,H the Court divided 

45. Set: p. 210 supra. 
44. 507 11.5. 455. 446 (19l19). 
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equally on whether the question of the propriety of the Lieutenant­
Governor's participating in the ratification process was justiciable. 
Suppose a question were to arise as to the right of a Lieutenant­
Governor to break a tie in the State Senate in a vote on an appli­
cation for a convention. And suppose this question is, in the view 
of the Supreme Court, a justiciable one-a holding clearly possible 
in view of the equal division in Coleman v. Miller. Having found 
the question justiciable, can the Court be forbidden to resolve it, 
one way or another? Has Congress. the power to forbid the courts 
to look into all the law applicable to cases within their jurisdiction? 
If it does not (and it is shocking to think that it does) then Section 
3(b) is unconstitutional, as are all the other sections withdrawing 
questions of law from the courts of law. 

There are other difficulties about this withdrawal. Suppose a state 
court (taking that view of its duty which I think to be right) dis­
regards these "withdrawal" sections as unconstitutional, and utters 
a judgment based in part on its resolution of some question concern­
ing, say, application, which it regards as justiciable. Let us say that a 
certiorari petition is filed in the Supreme Court. Should that Court 
deny certiorari, citing Section 3(b}? Or should it summarily reverse, 
citing Section 3(b)? If it does the former, then the state judgment 
stands, Section 3(b} has had no effect, and there has been no federal 
review. If it does the latter, or even remands with directions to dis­
miss for want of jurisdiction (a procedure not always practical) the 
petitioner for certiorari, in effect, prevails on the merits, in every 
practical sense, though his position may be wrong as a matter of law. 

There is another difficulty about these Sections. Congress may 
not, in rapidly developing political situations, get around to deciding 
every question concerning, say, the validity of applications, multi ­
farious as these questions may be, and with up to fifty states involved. 
Indeed, this is likely-perhaps one ought to say certain. 1£ the Sec­
tions mean "exclusively determinable by Congress," then all the dif­
ficulties J have already been through will in sllch cases arise. If the 
Sections mean "determinable by Congress, and., if Congress deter­
mines them, then that determination binds the courts, but until then 
judicial business shall be done in a normal manner," then equally 
great difficulties arise. What are the courts to do if a question about 
an application or a ratification arises in a lawsuit, and Congress has 
not determined it? 1£ they determine it, then Congress may soon or 
much later reach, in the same or in some other case, an opposite 
conclusion. Meanwhile, the court case will have become res judicata, 
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and (more important) may ha'-e been acted on irreversibly. If they· 
do not determine it, what is the assurance that Congress ever will? 

There is not Ipuch use in going on with this. The withdrawal of 
questions of law from the COUTtS of law is absolutely unconformable 
to the American system and to the Constitution. Of course it wilL 
create multiple and in part unforeseeable difficulties, besides being 
shocking. 'What is the motive behind the introduction of this exotic 
provision into the orderly set of relations among the courts, the Con­
gress, and the law of the Constitution? Astoundingly, the Senate Re­
port tenders no reason-I repeat, for it seems incredible, no reason­
but blandly designates the congressional committees to which law 
questions withdrawn from the law courts are to gO.·5 

- The provision for virtually automatic submission of amelldments 

is reckless. 


This bill has a good many other defects, but I am going to mention 
just one more-itself thoroughly unwise and dangerous. Section ll(b) 
(1) reads as follows: 

\Vhenever a constitutional convention called under this Act 
has transmitted to the Congress a proposed amendment to the 
Constitution, the President of the Senate and the Speaker of the 
House of Representati\-es, acting jointly, shall transmit such 
amendme,lt to the Administ,-ator of General Services upon the 
expiration of the first period of ninety days of continuous ses­
sion of the Congress folfowitlg the date of receipt of such amend­
ment wlless iJ:ithi,1 that j)eriod both Houses of the Congress have 
agreed to (A) a concurrent resolution directing the earlier trans­
mission of $uch amendment to the Administrator of General Serv­
ices and specifying in accordance with article V of the Con­
stitution the manner in which such amendment shall be ratified, 
or (B) a concurreflt resolution stating that the Congress disap­
proves the submission of sllch proposed amendment to the States 
because suth proposed amendment relates to or includes a sub­
ject which differs from or was 110t included amorg the subjects 
named or described i71 the concurrent resolution of the Congress 
by which the com:entioll was called, or because the procedures 
followed by the COfiinltioll in proposing the amendment were 
not in substantial cOliform it), with the provisiolls of this Act. 
No measure agreed to by the Congress which expresses disap­
proval of any such pro;x>sed amendment for any other reason, 

45. SENATE R£POEl', supr, :o:-:~ :, at 14. 
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or without a statemento( any reason, shall relieve the President 
(>~ the Senate and the Speaker of the House of Representatives 
of ~le obligation imposed upon them by the first sentence of 
this paragraph.46 

Now let us consider what this means. It means that, however grossly 
defective or corrupt the proceedings of the convention may have 
been, or even' however fraudulent the certification of the conven­
tion's presiding officer may be, and however catastrophic the possible 
consequences, the proposed amendment nevertheless goes out to the 
States in ninety days, unless Congress, in that time, affirmatively 
passes a forbidding concurrent resolution. I am writing to and for 
Members of Congress, and they know perfectly well that such a reso· 
lution could sometimes be blocked for ninety days by a small mi· 
nority strategically placed, even though a large majority in both 
Houses, when the matter came to a vote, would take note of and 
act upon the defect. This provision is so clearly, reckless that further 
comment is needless. 

SUMMARY 

This is a bad bill in so many ways as to boggle the mind. It rests 
on radical disregard of the fundamental principle that no Congress 
can bind its successors to vote against their own consciences on issues 
of constitutional law or of high policy. It proceeds to try to settle 
such issues of law and policy at a time when public and professional 
attention cannot be concentrated on them, and when the factors that 
must affect their wise settlement cannot be known. It proceeds on 
a strained and unhistoric view of what Article V means in referring 
to "a Convention for proposing Amendments." It unwisely commits 
to the State Legislatures the superintendence of election of delegates 
to the Convention. It sets up a distortive scheme of representation 
at the convention. In a flatly unconstitutional provision, it excludes 
the President from the role unmistakably given him by Article I, 
Section 7 of the Constitution. It excludes State Governors from ex­
ercising, in this supremely important matter, as much function as 
they exercise in regard to every> state law, however trivial. Unex­
plainedly and inexplicably, it makes Congress into a court of law, 
and forbids the real courts of law to decide legal questions arising 

46. § ll(b)(I) (emphasis added). 
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under the Constitution. It provides for what, practically speaking, 
could and sometimes undoubtedly would amount to automatic sub­
mission of amendments proposed, or certified as having been pro­
posed, by the "convention," however gross and palpable the defects 
in the convention procedures. 

There are other things wrong with this bill, but I believe I have 
identified its chief defects. I hope your Committee will do every­
thing possible to see that it not become law. 

Respectfully, 

Charles L. Black, Jr. /s/ 

Luce Professor of Jurisprudence 
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ENRICHMENT SERIES 

Amendment By National Constitutional Convention: 

A Letter to a Senator 


CHARLES L. BLACK. JR.· 

(Introductory Note: Article V of the United States Constitution 
provides that "the Congress •... on the Application of the Legislatures 
of two thirds of the several States. shall call a Convention for propos­
ing Amendments ...... This language. seemingly clear in meaning on the 
surface. has spawned a constitutional controversy of significant dimen­
sions. In short. does the Article V language authorize state applications 
for a nationalConstitutional Convention limited as to subject matter. 
or does the Article solely recognize state applications for a general con­
vention. to propose such amendments as seem proper to the Conven­
tion? 

Recently. Professor Black wrote the following letter concerning 
the controversy to Senator Edward Kennedy (D. Mass.). Chairman of 
the Senate Judiciary Committee. The letter provides a valuable disser­
tation on the history and meaning of the applicable language of Article 
V. according to a leading constitutional scholar. In particular. the letter 
takes issue with the finding of a special committee of the Am"erican Bar 
Association that Article V authorizes Congress to establish procedures 
limiting a Constitutional Convention to the subject matter propounded 

. in the state applications. The letter is reproduced as written. save for 
the addition of footnotes to sources cited in the manuscript.- Ed.] 

y ALE LAW SCHOOL 
New Haven. Connecticut 06520 

June.1. 1979 
Honorable Edward Kennedy. Chairman 
Committee on the Judiciary 
United States Senate 
Washington. D.C. 

My Dear Senator Kennedy: 

. About seven vears ago. Senator Sam Ervin's bill! concerning the 

°B.A., 1935; M.A. 1938, Texas; LL.B., 1943, Yale; LL.D. (hon.) 1975, Boston. Sterling 
Professor, Yale Law S<:hool.- Ed. . . 

I S. 21S, 924 Cong., 1st Sess. (1971 )(Senator Ervin). For the version ofthe bill as it passed 
the Senate, seeS. liS, 92d Cong., lst Sess., 117 CONGo REC. 36804 (1971). 
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processing of state-legislative applications for a constitutional convention 
under Article V, had passed the Senate and was in the House Judiciary 
Committee. At that time, I wrote a letter to the late Congressman Celler, 
concerning this bill, which I thought a very bad one, both as to policy and 
as to constitutionality. This letter was afterwards published by the Yale 
Law Journal, under the title, Amending the Constitution: A Letter to a 
Congressman.1 I enclose a copy of this composition as printed. 

That letter addressed itself to the whole Ervin bill; much of it is not 
therefore relevant to any.pressing current issue, and will not become so 
relevant unless some version of this bill surfaces again. But the most im­
portant question raised by the bill was the question whether state applica­
tions for a convention limited as to subject-matter were valid, and so effec­
tively imposed an obligation on Congress to call a convention. The Ervin 
bill rested on the assumption that they were valid; my contention was that 
they were not, and that consequently no number of them could create a 
legal or moral obligation on Congress's part.! This issue, as you have 
shown yourself to be aware, is today, or may shortly become, a live one. 

I have had occasion recently to go very carefully over what I then 
wrote on this issue, and I stand by every word I said. 

One very important development must be noted. The state of this 
controversy has been heavily affected by the appearance, since my letter to 
Congressman Celler was written, of a Report by a Special Constitutional 
Conventio1n Study Committee of the American Bar Association, 
Amending of the Constitution by the Convention Method Under Article V 
(1974) [hereinafter cited as Bar Report]. This Report commits itself to the 
view that applications fOr a subject-limited convention are valid. 

I have reason to beUeve that this Report now exerts a powerful in­
fluence. It is my view that it is deeply flawed, and entirely fails to make its 
case on this issue. I am sure you will agree that such a fateful question as 
this cannot be decided on the basis of the respective aggregate prestige of 
the sponsors of the respective views, but must at last be settled, rather, by 
the weight of argument. I intend, therefore, to give you my grounds for 
persevering in my former conviction. I shall not teargue the entire case, 
since my earlier writings are in your hands, but shall confine myself to con­
sidering new aspects either directly raised or suggested by the Bar Report. 

I shall, for clarity's sake, put headings over my principal topics. 

1 i .
Black, Amendin, the Constitution: A Letter to II Con,ressmlln, 82 YALE L.J. 189 (1972) 

[hereinafter cited as BlackJ. 
3 Id. at 196-204, especially 199. 
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Introductory 

The Constitution's Article V provides for a method of amendment 
never till now used. "The Congress, ...on the Application of the Legis­
latures of two-thirds of the several states, shall call a Convention for pro­
posing Amendments .... ,,4 These proposals, to become effective, must be 
ratified by three-fourths of the States, just as is true of proposals passing 
through Congress, the method of proposing always used up to now. 5 

Recently, many State Legislatures have passed resolutions asking 
Congress to call' a Convention "for the purpose of proposing" some 
specific amendment, spelled out in detail. I t now seems possible that one or 
more of these proposals will be the subject of convention applications from 
34 States, the magic two-thirds. 

We must separate our judgment on the merits of any particular 
amendment from our judgment on the legitimacy of the procedure. If we 
make a wrong precedent now, as to the meaning of Article V, we will open 
wide a door probably never to be closed. Before we pack our bags for this 
Convention, let's stop and ask "Is this trip really necessary?" 

I think that the applications now on file are nullities, imposing no 
obligation on Congress. I think the Article V language means ,a "general 
Convention," to propose such amendments as seem good to that Conven­
tion. And I think that the state applications, to be effective, have to ask for 
that, and not for something radically different-a severely limited Conven­
tion. Applications asking for something other than what is meant by Arti­
cle V are nullities, and thirty-four times zero is zero. 

At the very least-and this is all that really must be decided 
now-each pending application for a Convention "for the purpose of pro­
posing" some minutely described amendment is a travesty of anything the 
Framers of Article V could have conceived. Absolutely nothing faintly sup­
ports such an absurd distortion of a provision for a deliberative process. I 
hope Congress will not be intimidated by such "applications"; they place 
Congress under no obligation whatever. 

"Plain Meaning" and Context 

The question, first and last, is what is meant, in Article V, by the 
words, ", .. a Convention for proposing Amendments .... " The best ap­
proach to ascertaining the plain meaning of these words is to ask what they 
would mean, without modification, in the proce'duralcontext in which they 
are intended to be used. Lawyers sometimes "track the statute," phrasing 

4 u.s, CONST, art. V, 

5 [d, 
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allegations or prayers in the exact statutory language. Suppose a state 
legislature, "tracking" Article V, were to transmit to Congress a paper 
saying: "Application is hereby made that Congress call a convention for 
proposing amendments"-the exact language of Article V. Two and only 
two questions could arise: First, would such an application be valid. 
Secondly, what would it mean. 

I am tempted to say that these critical questions answer themselves. 
But there has been so much confusion on this that I will-though embar­
rassed by the obviousness of what I shall have to say-go a little further. 

First, the application, so worded, would of course be valid. Thirty­
four such applications would oblige Congress to call a convention (provid­
ed Congress could agree on the procedural and constituency specifica­
tions-and there would be a duty resting on each member of Coniress to 
try so to agree). That would be true exactly because Article V is "tracked." 
How could it be that an application for the very thing the Article mentions, 
in the very words of the Article, would not be valid? 

Secondly, the words used would mean' 'a general, unlimited conven­
1ion to 'propose' such amendments as it thinks proper." Since I can think 
of no .possible basis for doubting this, I cannot know how to support this . 
conclusion, beyond pointing to its obviousness. Perhaps one might go so 
far as to ask, "If not that, what would they mean?" 

Observe how putting the matter this way transforms the "plain mean­
ing" and contextual issues. We are not talking, any longer, about which of 
two "plain meanings" the Article V language has. Unless one is prepared 
to contest the answers to my two questions regarding this "trll-cking" ap­
plication, one must start from the position that the Article V language has 
one plain meaning that is beyond doubt-that "a Convention for propos­
ing Amendments," whatever else it may mean, plainly means "a general, 
unlimited convention." 

Establishment of this crucial point quite changes the focus of inquiry. 
When we inquire now whether a state application for a limited convention 
asks for what Article V means, we are inquiring whether, in addition to its 
incontestably plain conferral, on the legislatures, of a very significant 
power, the power to force the call of a general constitutional convention, 
Article V is to be taken to give them, as well, a different power, not at all 
obviously meant by Article V. In an inquiry concerning correct amendment 
procedure, where, more than anywhere else., very clear legitimacy is re­
quisite, I should think that.great clarity of justification should be looked 
for before one adds, to plain meaning, another meaning far from plain. 

The Bar Committee Report adopts, perhaps unconsciously, the 
rhetorical device of conceding that the general, unlimited convention isa 
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possibility, but of doing so rather off-handedly, after having fully stated its 
case for the limited convention.6 (The Report does not, so far as I can tell, 
explicitly bring out that the very bill before them, the Ervin bill, was un­
constitutional root and branch, even on the Bar Committee's own view, 
because, in its Section 2, it limited the state legislatures to asking for 
subject-limited conventions.7) 

But this order of presentation has to be reversed. We start with the 
plain fact that Article V means at least "a general convention." Seen from 
that perspective, the Report brings forth nothing near sufficiently weighty 
to support the addition of a second and far from plain meaning. 

The Report invokes the concept of equality: "[Tlhe convention 
method ... was intended to s~and on an equal footing with the congressional 
method.,,8 But so it stands, if Article V be taken to refer only to a general 
convention. Such a convention, as one of the two "proposing" bodies 
under Article V, would stand exactly on an "equal footing" with. Con­
gress, the other "proposing" body under Article V. The equality to be 
sought, as to national concerns, is an equality between the two national 
bodies to which the "proposing" function is given. 

The Bar Report puts forward a "greater includes the less" argument, 
seeing "no sound reason as to why they [the state legislaturesl cannot in­
voke limitations in exercising ... " their authority to procure a convention 
call.9 (Note here the assumption that the burden of persuasion rests on the 
adversary, without saying why. This is hardly worthy of the Bar Associa­
tion!) This argument ignores the fact-which underlies much of the Bar 
Report's other reasonings-that a general convention and a limited con­
ventionare different in kind. They are as different in kind as (1) the 
freedom to marry; and (2) the freedom to marry one of two or three people 
designated by somebody else. . 

The Report argues that Article V must mean a limited convention, 
because otherwise the state legislatures would be "discouraged" from ap­
plying for conventions. lo This argument rests on a poorly concealed beg­
ging of the question. Only if we assume in advance that limited conven­

6 ABA SPECIAL CONSTITUTIONAL CONVENTION STUDY COMMITTEE, AMENDMENT OF THE 
CONSTITUTION BY THE CONVENTION METHOD UNDER ARTICLE v, (1974) [hereinafter cited as BAR 
REPORTl. 

7 The BAR REPORT, supra note 6, at 18, states: "[W]e consider it essential that implemen­
ting legislation not preclude the states from applying for a general convention. Legislation which 
did so would be of questionable validity since neither the language nor history of Article V reveals 
an intention to prohibit another general convention." See a/so discussion in Black, supra note 2, 
at 189, 196 -204. 

8 BAR REPORT, supra note 6, al 11-12. 
9 /d. at 16. 
10 /d. 
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tions are meant by Article V is there anything improper or regrettable in 
legislatures' being "discouraged" by their not being available. We are all 
"discouraged" in some ways by the state of the law.. 

But-more fundamentally-what are the legislatures being 
"discouraged" from doing? From asking for a general convention? But 
the assumption of the Bar Report is that they are "discouraged" from that 
. already , by. the very nature of the general convention. From asking for 
limitedconventions? But if that is what is meant the argument is a squirrel­
cage; the very thing we are talking about is whether the legislatures are en­
titled at all, as a matter of law, to force the call of limited conventions. The 
Committee seems to be saying that, if it be held that the sound law of the 
matter is that Article V does not empower the legislatures to force the call 
of limited conventions, they will be discouraged from asking for these. 
Quite. 

Remember, too, Senator, that the supposed "discouragement" is to 
arise from a fear of the very thing-a general convention-that is in­
contestably meant by the Article V language, provided one agrees with the 
arguments with which I began this section. 

(There is, by the way, a startling paradox here. Since three-quarters 
of the state legislatures must, under the usual procedure, ratify any amend­
ment "proposed" by a general convention, it is a little hard to explain a 
great fear, on the part of these same legislatures, that they may be over­
whelmed by unwanted amendments. Whom are they afraid of? I leave the 
resolving of this paradox to those who are so vigorously supporting these 
state-legislature applications. The problem is only shifted by the thought, 
doubtless not likely of frequent realization, that state conventions may be 
designated by Congress as the ratifying bodies; fear of the headlong folly 
of such conventions is a fear of the people who will elect them. Why, in­
deed, is one so afraid of the general nationalconvention? Is it well to trust 
any part at all of the amendment process to people who, you think, would 
go wild if you turned them loose?) 

These Bar Report arguments are poor stuff in themselves. To put 
them in the context I believe to be established by the opening paragraphs of 
this section, they are obviously not of a weight sufficient to support a 
second meaning, far less than plain, in addition to the quite plain meaning 
of the phrase, •• ...a Convention for proposing Amendments ... " 

I stress once again that, if I am right about the meaning of the Article 
V language, applications for a limited convention are not applications for 
the thing meant by Article V, are therefore not valid Article V applica­
tions, and so impose no obligation on Congress. 
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The Debates in the J787 Convention 

The Bar Report's treatment of these should be set out in full: 

The debates at the Constitutional Convention of 1787 make clear that the 
convention method of proposing amendments was intended to stand on an 
equal footing with the congressional method. As Madison observed: Article 
V "equally enables the general and the state governments t,o originate the 
amendment of errors as they may be pointed out by the experience on one 
side or on the other." The "state" method, as it was labeled, was prompted 
largely by the belief that the national government might abuse its powers. It 
was felt that such abuses might go unremedied unless there was·a vehicle of 
initiating amendments other than Congress. 

The earliest proposal on amendments was contained in the Virginia 
Plan of government introduced in the Convention on May 29, 1787 by Ed­
mund Randolph. It provided in resolution 13 "that provision ought to be 
made for the amendment of the Articles of Union whensoever it shall seem 
necessary, and that the assent of the National Legislature ought not to be re­
quired thereto." A number of suggestions were advanced as to a specific arti­
cle which eventuated in the following clause in the Convention's Committee 
of Detail report of August 6, 1787: "On the application of the Legislatures 
of two thirds of the States·in the Union, for an amendment of this Constitu­
tion, the Legislature of the United States shall call a Convention for that pur­
pose." 

This proposal was adopted by the Convention on August 30. 
Gouverneur Morris's suggestion on that day that Congress be left at liberty 
to call a convention "whenever it pleased" was not accepted. There is reason 
to believe that the convention contemplated under this proposal "was the 
last step in the amending' process, and its decisions did not require any 
ratification by anybody." 

On September 10, 1787 Elbridge Gerry of Massachusetts moved to 
reconsider the amending provision, stating that under it "two thirds of the 
States may obtain a Convention, a majority of which can bind the Union to 
innovations that may subvert the State-Constitutions altogether." His mo­
tion was supported by Alexander Hamilton and other delegates. Hamilton 
pointed to the difficulty of introducing amendments under the Articles of 
Confederation and stated that "an easy mode should be established for sup­
plying defects which will probably appear in the new System." He felt that 
Congress would be "the first to perceive" and be "most sensible to the 
necessity of Amendments," and ought also to be authorized to call a conven­
tion whenever two-thirds of each branch concurred on the need for a conven­
tion. Madison also criticized the August 30 proposal, stating that the 
vagueness of the expression "call a convention for the purpose" was suffi­
cient reason for reconsideration. He then asked: "How was a Convention to 
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be formed? by what rule decide? what the force of its acts?" As a result of 
the debate, the clause adopted on August 30 was dropped in favor of the 
following provision proposed by Madison: 

"The Legislature of the U.S. whenever two thirds of both Houses shall 
deem necessary, or on the application of two thirds of the Legislatures of the 
several States, shall propose amendments to this Constitution, which shall be 
valid to all intents and purposes as part thereof, when the same shall have 
been ratified by three fourths at least of the Legislatures of the several States, 
or by Conventions in three fourths thereof, as one or the other mode of 
ratification may be proposed by the Legislature of the U.S." 

On September 15, after the Committee of Style had returned its report, 
George Mason strongly objected to the amending article on the ground that 
both modes of initiating amendments depended on Congress so that "no 
amendments of the proper kind would ever be obtained by the people, if the 
Government should become oppressive ...... Gerry and Gouveneur Morris 
then moved to amend the article "so as to require a convention on applica­
tion of" two-thirds of the states. In response Madison said that he "did not 
see why Congress would not be as much bound to propose amendments ap­
plied for by two thirds of the States as to call a Convention on the like ap­
plication." He added that he had no objection against providing for a con­
vention for the purpose of amendments "except only that difficulties might 
arise as to the form, the quorum &c. which in Constitutional regulations 
ought to be as much as possible avoided." 

Thereupon, the motion by Morris and Gerry was agreed to and the 
amending article was thereby modified so as to include the convention 
method as it now reads. Morris then successfully moved to include in Article 
V the proviso that "no state, without its consent shall be deprived of its equal 
suffrage in the Senate. "II 

As to the first paragraph in this passage: I have already dealt with the 
"equal footing" point. 12 I don't know of anything in the 1787 debates at 
Philadelphia that supports the statement with which the above quotation 
opens. I dare say the Bar Committee didn't either, for the Madison quote is 
not from the Philadelphia records, but from the Federalist. ll Nor does it 
weigh very much on either side of the present controversy; the origination 
"of the amendment of errors" might be accomplished by forcing the call 
of a general convention. As to what "prompted" the "state" method, or 
who on earth "labeled" it that, there is little or no evidence; the Bar 
Report cites none. The last sentence of the paragraph weighs nothing on 

Illd.atll-14. 

12 See text accompanying note 8 and following, supra. 

Il THE FEDERALIST No. 43, at 31S (Wright ed. 1961 Belknap Press) (J. Madison). 


~ .... 

http:Federalist.ll
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the present scale; a general convention would of course be a "vehicle of 
initiating amendments other than Congress," quite as well as would a 
limited convention. More so. 

For whatever reason, the Bar Report, in mentioning the Virginia 
Plan's provision for amendment without the assent of the National 
Legislature, does not tell us that this latter provision, excluding Congress, 
was repeatedly postponed, by vote after vote, and never passed, so that the 
Committee of Detail went into session with nothing resolved on except that 
there should be "Provision... for the Amendment of the Articles of 
Union.... ,,14 The suggestion that any policy at all emerges from all this 
would be (or is?) simply ridiculous. 

The rest of the Bar Report's quoted treatment of the 1787 
Philadelphia debates is of a not unknown genre of "legislative history" 
-the kind that tells you a few things here and there, but never quite gets 
down to explaining why they prove what they are obviously put forward to 
prove. Marching on my own feet, I will discuss first the most critical junc­
ture, the action on September 15, 1787, by which the language now under 
scrutiny was added. I think it well to put before your eyes the whole (very 
short) episode, as reported by Madison, beginning with the Article as it 
stood before this language was voted in: 

Art-V. "The Congress, whenever two thirds of both Houses shall 
deem necessary, or on the application of two thirds of the Legislatures of the 
several States shall propose amendments to this Constitution, which shall be 
valid to all intents and purposes as part thereof, when the same shall have 
been ratified by three fourths at least of the Legislatures of the several States, 
or by Conventions in three fourths thereof, as the one or the oCher mode of 
ratification may be proposed by the Congress: Provided that no amendment 
which may be made prior to the year 1808 shall in any manner affect the (1 & 
4 clauses in the 9.) section of article 1." 

. Mr. Sherman expressed his fears that three fourths of the States might 
be brought to do things fatal to particular States, as abolishing them 
altogether or depriving them of their equality in the Senate. He thought it 
reasonable that the proviso in favor of the States importing slaves should be 
extended so as to provide that no State should be affected in its internal 
police, or deprived of its equality in the Senate. 

Col: Mason thought the plan of amending the Constitution excep­
tionable & dangerous. As the proposing of amendments is in both the modes 
to depend, in the first immediately, and in the second, ultimately, on Con­
gress, no amendments of~he proper kind would ever be obtained by the peo­

14 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 133 (Farrand ed. 1937) 

(hereinafter cited as FARRANDJ. 
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pIe, if the Government should become oppressive, as he verily believed 
would be the case. 

Mr. Govr. Morris & Mr. Gerry moved to amend the article so as to re­
quire a Convention on application of 213 of the Sts 

Mr Madison did not see why Congress would not be as much bound to 
propose amendments applied for by two thirds of the States as to call Con­
vention on the like appli!=ation. He saw no objection however against pro­
viding for a Convention for the purpose of amendments, except only that 
difficulties might arise as to the form, the quorum &c. which in Constitu­
tional regulations ought to be as much as possible avoided. 

The motion of Mr. Govr Morris and Mr. Gerry was agreed to nem: con 
(see: the first part of the article as finally past»)l 

You will note that not only Mason but also Sherman objected to the 
amending article, as it then stood. The Bar Report mentions only Mason; I 
can't think why. While Mason, broadly, thought amendment was too 
difficult un'der the article as it stood, Sherman thought, broadly, that it was 
too easy, and therefore dangerous. He feared, specifically, the amending 
power of the States. Why does the Bar Committee think the immediately 
following alteration (which was to the present form).was proposed 
by Morris and Gerry to meet Mason's fears, and not to meet Sherman's 
fears? As Madison immediately saw and said, the Morris-Gerry proposal 
did not respond to Mason's fears at all, so far as Congress's role went. The 
proposal, instead, put another body, the convention, between the state 
legislatures and the passage of an amendment to the Constitution. This in­
terposition of another, nationally-oriented body might more plausibly be 
seen as a response to Sherman's fears of "the States." 

In only one way was this change possibly responsive to Mason's 
speech. He was, you will note, afraid that "the people" could not obtain 
amendments they wanted. If anyone thing is certain about 1787 thinking, 
it is that "the people" and "the legislatures" were not thought to be the 
same thing-as some recent blusterings seem to assume they are. On the 
other hand, it was conventions that were seen as. the organs of "the peo­
ple." This is why the new Constitution was sent out for ratification by con­
ventions rather than by the legislatures. I am not guessing; this thought oc­
curs at many points, but is best expressed by Madison, on June 5, 1787, in 
defending this submission to conventions: " ... [Hle thought it indispensable 
that the new Constitution should be ratified in the most unexceptionable 
form, and by the supreme authority of the people themselves. ,,16 That is 
what he thought a convention embodied. 

Il [d. at 629-30 (footnotes omitted). 

16 1 FARRAND, supra note 14, at 123. 
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It is possible then, that the insertion of a convention mode of pro­
posal may have been conceived as a partial satisfaction of Mason's concern 
about "the people." But if that is true, then the suggestion is not that such 
a body, the visible organ of "the people," was to be led in with blinders 
put on by the legislatures, who were contrasted with "the people" in the 
discussion of the mode of ratification to be chosen for the new Constitu­
tion. Mason's fears, if they concerned the power of "the people," would 
be best answered by a provision for a general convention, wherein "the 
people" had most ample scope of authority. 

It is to be noted, moreover, that Gerry (who co-proposed the present 
language) and Mason (whom it was supposed to mollify) were both, some 
minutes later on the same day, going to refuse to sigri the new Constitution 
on the ground that a new "general Convention" was not to be absolutely 
mandatory, as they thought it should be.17 How likely is it that people so 
minded would be pushing on the same day for subject-limited conven­
tions? Is it not more likely that, disappointed in not getting an absolutely 
mandatory second general convention, they were pushing for the next best 
thing-the chance to get such a general convention by legislative applica­
tions? 

The only other passages of any importance concern the Committee of 
Detail's August 6 provision (quoted by the Bar Report, above) and the 
September 10 change therein. 

The Bar Report rightly sees that the August 6 proposal was for a con~ 
vention, to be summoned on application of two-thirds of the legislatures, 
that would have final power to amend, without "ratification by 
anybody.,,18 What the Bar Committee seems not to have seen is that, even 
if this provision did allow the legislatures to limit such a convention to a 
particular subject or proposal, the propriety of that dispensation, in the 
case of a convention with final power, needing no ratification,. is a dif­
ferent thing, by light-years, from the propriety or necessity of limiting a 
convention whose proposals do have to be ratified. The tw~ things have 
nothing to do with each other. The Bar Committee's failure to see this is 
the more remarkable since it is a difference alluded to in an article they cite 
just at this point, and on the very page they cite. 19 

Above all, the Bar Committee does not seem impressed by the fact 
that this August 6 proposal, on which they seem to be placing some sort of 
reliance, was rejected and thrown out, on September 10, on the grounds 

17 2 FARRAND, at 631·32. 

18 BAR REPORT, supra note 6, at 12. 

19 See Weinfeld, Power ofCongrt:Ss Over State Ratifying Conventions, S1 HARV. L. REV. 


473,481 (1938), cited at BAR REPORT, supra note 6, at 42 n.21. 
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that it gave too much power to two-thirds of the states (Gerry)2O and that 
"The State Legislatures will not apply for alterations but with a view to in­
crease their own powers" (Hamilton).ll (Gerry, be it remembered, was a 
co-mover of the language now in Article V.) 

The most curious thing, confounding confusion, is that the phrase 
"for an amendment of this Constitution" (see the August 6 provision, 
quoted in the Bar Report, above) prt>bably meant "for the process of 
amendment of... "-using the word "amendment" to mean this process of 
amending or its general result, rather than what we would call, in a dif­
ferent phrase, "an amendment to" the Constitution. I have three contem­
porary examples of this usage. Williamson, a delegate, wrote James 
Iredell, on July 22, 1787, from Philadelpl1ia, that he hoped the whole 
"system" agreed on in Philadelphia "may fairly be called an amendment 
of the Federal Government."22 Charles Pinckney, in the South Carolina 
ratification debates, spoke of the aim in Philadelphia as "the formation of 
a new, or the amendment of the existing system. ,,23 In Federalist No. 40, 
Madison refers to. the Virginia proposal of the Annapolis Convention as 
being "towards a partial amendment of the Confederation. ,,24 The use of 
the word "partial" implies that "an amendment of the confederation," 
without that word, would have meant "an unlimited process of altera­
tion." By no possibility does even the phrase "toward a partial amend­
ment," applied to the Virginia initiative for Annapolis, refer to a specific 
alteration. "An amendment of the Constitution"did not mean the same 
thing to these people as "an amendment to the Constitution"; I would be 
interested.in seeing examples to the contrary. 

Now what does all this prove? Of course, next to nothing. I have been 
through all this material only because the Bar Committee seems somehow 
to be assuming it helps their case, without ever saying how or why. I submit 
that my discussion destroys that assumption. And I think that some of the 
points I have made may help my own case a little. But the overriding fact is 
that, however desperately we would like to, we don't know very much 
about what underlay each vote in Philadelphia in 1787. The records are ob­
viously fragmentary; it is known they became more so as the summer wore 
on, toward that September IS on which the crucial vote was taken/' two 

. days before fatigued adjournment. 

20 2FARRAND, supra note 14, at "'·'8. 
21 Id. at SS8. 
u 3FARRAND,at61. 
23 Id. at 248. 
24 THE FEDERALIST No. 40, at 291 (Wright ed. 1961 Belknap Press) (J. Madison). 
25 The proceedings of Sept. l.s, 1787, arerecorded in 2 FARRAND, supl'llnote 14, at 621-40. 

http:interested.in
http:Hamilton).ll
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The Bar Report's Treatment of 

Eighteenth Century State Material 


Again, I think it best to put before your eyes the short Bar Report 
passage: 

Both pre-1787 convention practices and the general tenor of the a­
mending provisions of the first state constitutions lend support to the conclu­
sions that a convention could be convened for a specific purpose and that, 
once convened, it would have no authority to exceed that purpose. 

Of the first state constitutions, four provided for amendment by con­
ventions and three by other methods. Georgia's Constitution provided that 

"no alteration shall be made in this constitution without petitions from 
a majority of the counties, ... at which time the assembly shall order a 
convention to be called for that purpose, '" specifying the alterations to be 
made, according to the petitions referred to the assembly by a majority of the 
counties as aforesaid." 

Pennsylvania's Constitution of 1776 provided for the election of a Council 
of Censors with power to call a convention 

"if there appear to them an absolute necessity of amending any article 
of the constitution which may be defective ....But the articles to be amended, 
and the amendment proposed, and such articles as are proposed to be added 
or abolished, shall be promulgated at least six months before the day ap­
pointed for the election of such convention, for the previous consideration of 
the people, that they may have an opportunity of instructing their delegates 
on the subject. .. 

The Massachusetts Constitution of 1780 directed the General Court to 
have the qualified voters of the respective towns and plantations convened in 
1795 to collect their sentiments on the necessity or expediency of amend­
ments. If two-thirds of the qualified voters throughout the state favored 
"revision or amendment," it was provided that a convention of delegates 
would meet "for the purpose aforesaid. "26 

*Note the similarity between this language (emphasis ours) and the 
language contained in the earliest drafts of Article V [footnote by the Com­
mittee]. 

(I have left in the starred footnote, which is on the same page as the 
quoted text, because it is an excellent illustration of the embarrassing in­
consequence of many of the semi-reasonings in the Bar Report. The 
reference is to the August 6 proposal of the Committee of Detail, which I 

26 BAR REPORT, supra note 6, at 14·15. 
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have discussed above. Note the following: First, this August 6 proposal 
was not a "draft" of Article V; it was a provision that was rejected, and 
replaced by Article V.27 But that is the least of it, for, secondly, one reels at 
the idea that the mere use of the general and neutral word "purpose," in 
two different passages, implies that the "purposes" themselves resemble 
each other in any way. Thirdly, if the Committee thinks this similarity does 
have any probative force, what in the world do they make of the fact that 
the word (like the phrase containing it) is not found in the version of Arti­
cle V that actually did pass and is now in the Constitution? 

This footnote is typical. A hint is dropped that something is being 
proved or suggested by some such "evidence" as this. (If that is not the in­
tention, why the footnote?) On anything like competent analysis, this in­
sinuated probative force turns out to be zero. But meanwhile a cumulation 
of such hints creates, in the minds of the unwary, the impression that there 
is a rich historical foundation for the Bar .Committee's conclusions. I hope 
you will ponder this example well.) 

To turn to the text of the Bar Report; just quoted: The Georgia 
material cited by the Bar Committee has to do with a "convention" that is 
to be empowered to alter the Georgia Constitution- not merely to 
"propose" alterations.28 I can't see how anyone would think that the pro­
priety of firm instructions to a convention so empowered could have 
anything to do with the interpretation of a provision (in our Article V) 
regarding a convention that is merely to "propose." (The Bar Committee 
seems chronically blind on this; see above .)29 

Perhaps even stranger, however, is the fact that the ABA Committee 
did not turn four pages further along in Poore (their source) and note that 
the Georgia Constitution of 1789 (mOre nearly contemporary to the federal 
Constitution than was the one they do cite) provided: 

Sec. 7. At the general election for members of assembly. in the year one 
thousand seven hundred and ninety-four, the electors in each county shall 
elect three persons to represent them in a convention, for the purpose of tak­
ing into consideration the alterations necessary to be made in this constitu­
tion, who shall meet at such time and place as the general assembly may ap­
point; and if two-thirds of the whole number shall meet and concur. they 
shall proceed to agree on such alterations and amendments as they may think 
proper; Provided, ·That after two-thirds shall have concurred to proceed to 

27 See2 FARRAND, supra note 14, SS7-S9, 629-30. 
28 See GA. CONST. art. LXIII (1777), at 1 B. POORE, THE FEDERAL AND STATE 

CONSTITUTIONS, COLONIAL CHARTERS. AND OTHER ORGANIC LAWS OF THE UNITED STATES 383 
(1878) [hereinafter cited as POORE). 

29 See text accompanying notes 18-19, supra. 
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alterations and amendments, a majority shall determine on the particulars of 
such alterations and amendments. 30 

This "convention," even though fully empowered to amend without 
further need of ratification, was made a "general" convention. How can 
Georgia be counted as on the Bar Committee side? 

The Pennsylvania Convention, also relied on by the Bar Report, is to 
be a convention empowered to change the Constitution, and not merely to 
proposechanges.31 How, again, can the proprieties as to limitation of such 
a convention be thought to carryover to the Article V "convention," 
whose acts must, to have effect, be ratified by three-quarters of the States? 

Just flipping the pages of Poore, the authority cited by the ABA 
Committee, I am surprised (or perhaps when younger would have been sur­
prised) that they didn't go just a little further into Poore's two volumes 

. than they did. It might have been instructive to know, for example, that the 
New Hampshire Constitution of 1784-much closer in time to the federal 
Convention than is either of the two State Constitutions they do choose to 
cite-provides for the call of an unlimited convention for proposing 
amendments. 32 

Their handling of the Massachusetts material needs special treatment; 
I refer you to the just-quoted part of the Bar Report. 33 

Although the reference there is specific, and there is direct quotation, 
no citation is given. The obvious reference is, however, to Chapter VI, Ar­
ticle X, of the Massachusetts Constitution of 1780. Let me set out this Arti­
cle, without deletions:· . 

x. In order the more effectually to adhere to the principles of the constitu­
tion, and to correct those violations which by any means may be made 
therein, as well as to form such alterations as from experience shall be found 
necessary, the general court which shall be in the year of our Lord one thou­
sand seven hundred and ninety-five shall issue precepts to the selectmen of 
the several towns, and to the assessors of the unincorporated plantations, 
directing them to convene the qualified voters of their respective towns and 
plantations, for the purpose of c911ecting their sentiments on the necessity or 
expediency of revising the constitution in order to amendments. . 

And if it shall appear, by the returns made, that two-thirds of the qualified 
voters throughout the State, who shall assemble and vote in consequence of 
the said precepts, are in favor of such revision or amendment, the general 
court shall issue precepts, or direct them to be issued from the se~retary's of­

30 GA. CONST. art. IV, i 7 (1789), in 1 PooaE, supra nOIe 28, at 387. 

31 S«PA. CONST. 147 (1776), in 2 POORE, at 1S48. . 

32 N.H. CONST. pt. II (1784), in 2 POORE, at 1.548. 

J3 See text accompanyill8 note 26, supra. 
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fice, to the several towns to elect delegates to meet in convention for the pur­
pose aforesaid. 

And said delegates to be chosen in 'the same manner and proportion as 
their representatives in the second branch of the legislature are by this con­
stitution to be chosen.34 

When you see this whole passage it is obvious that "the purpose 
aforesaid" is "revising the Constitution, in order to amendments." The 
voters are not to be canvassed on their wishes as to one or more specific 
amendments, but "for the purpose of collecting their sentiments on the 
necessity or expediency of revising the Constitution, in order to amend­
ments." 

This is completely confirmed by the title of this Article in the 1780 
Massachusetts Constitution: "Provision for a future Revisal of the Con­
stitution. "[!f' 

One will look in vain in this passage for any suggestion that the vote 
to be taken by the General Court is to be on anything but the general ques­
tion of the' 'necessity or expediency of revising the Constitution in order to 
amendments. " 

This latter phrase is not natural to us, but the only meaning it can 
bear in the context is "in order to make amendments." Exactly this usage 
of the phrase "in order to" is attested in the Oxford Dictionary, s.v. 
"order:'28b with a 1773 example from Burke [ .. .in order to a treaty). 
"Revise" undoubtedly bears its etymological meaning, given in the Oxford 
Dictionary with examples before and after 1780, of "To go over again, 
reexamine, in order to improve or amend ... 36 All this easy dictionary learn­
ing-which took me ten minutes and would have taken the Bar Association 
Committee ten minutes-simply confirms what would be obvious 
anyway-that this Article X embodies a perfectly straightforward plan for 
collecting the sentiments of the voters on whether the constitution needs to 
be looked over with a view to its amendment, and if the voters are of this 
opinion, the summoning of a convention with a view to its amendment. 
There is not a hint, jlnywhere, that instructions as to subject-matter are to 
bind such a convention, or even to be issued to it. The Massachusetts 
system, as embodied in the Article, not only does not fit the use the Bar 
Committee made of it, but is a clearcut example of provision for a general 
convention to be called when the people think a new look at the constitu­
tion is needed; with a view to its amendment-exactly the sort of conven­

34 MASS. CONST. ch. VI, art. X (1780), in I POORE, at 972. 


3' MASS. CONST. ch. VI (1780), in I POORE, at 970. 

36 THE SHORTER OXFORD ENGLISH DiCTIONARY 1821 (3d ed. 1973). 
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tion I believe is mandated by our Article V. Who would have guessed this, 
from the chosen quotations and summary given us by the Bar Committee? 

The Nineteenth Century Record 

In my earlier letter to Congressman CeIler, described and cited above, 
I said that the notion that state legislatures may limit the subject-matter in 
their applications for conventions was "nothing but a child of the twen­
tieth century.,,37 I used Brickfield's tables, there cited, to establish that, 
until around the turn of our century, through all the turmoils until that 
time, nothing but general-convention applications were transmitted to 
Congress by the States.38 This, if true, is very important, because it shows 
that, for more than a century after the Constitution went into effect, this 
Article V provision was not generally understood as empowering the state 
legislatures to set the agenda of any convention they applied for, or to 
apply for a convention so limited. 

The Bar Report presents data on former state applications in such a 
manner as to make it difficult to get at the nineteenth century pattern.39 

But if you persevere through their material, you can see that it confirms my 
former statement. As far as these eyes can make out, all applications are in 
effect classified as "general" by the Bar Report, until 1893. There was one 
that year for direct election of Senators, and another such in 1895.40 The 
next subject-matter limited application was in our own century. (The Bar 
Report cites a source of their own, an unpublished thesis not previously 
known to me,41 which agrees with my own conclusion that the 1833 
Alabama memorial, dealing with "nullification" was not really an Article 
V application at alLG And for some reason they do not put a 1790 applica­
tion for "revision of the Constitution" under the "general" category, 
where of course it belongs:3) 

Think what this means. Through the controversies over the Alien and 
Sedition Laws, over the Embargo, over the "internal improvements" bills, 
over the Bank of the United States, over the early fugitive-slave laws, not 
one single state legislature acted as though it thought it had the power to 
force Congress to call a convention limited to one of these topics. It did not 

37 Black, 6upranote2, at 189, 203. 
lS Id. at 202·203. 
39 BAR REPORT, supra note 6, at 59·69. 
40 Id. at 63. 
41 See Pullen, "The Application Clause of the Amending Provision of the Constitution," 

1951 (unpublished dissertation in Univ. of Norlh Carolina Library), ciled at BAR REPORT, supra 
note 6, at 62. 

42 See BAR REPORT, supranole 6, a167; and Hlatk, supra nole 2,812"2. 

43 BAR REPORT, supra nOle 6, a168. 
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even occur to Kentucky and Virginia, in the 1790's, when they were busy 
with "interposition" against what they felt to be unconstitutional actions 
of Congress, to go at the matter via a limited Article V convention. Even in 
the great nullification and slavery contests, of the 1830's and 1860's respec­
tively, the states that submitted applications made them "general," ac­
cording to the Bar Report's own sources and tabulations. 

This is overpowering evidence of an original and long-continued 
understanding, broken (except for the two 1890's applications mentioned 
above) only in this century, when some state legislatures thought up a 
bright (and entirely self-serving) notion. 

Conclusion 

There is no good argument and no solid evidence to support the Bar 
Report-not enough to serve even after the Bar Committee, quite without 

·warrant, tries to turn the question around so the burden of persuasion 
seems to lie on the other side. Their treatment of the 1787 Convention 
debates is either languid or fanciful. Nothing solid so much as tends to sus­
tain their conclusion except the prestige of the Committee's members, and 
that is not enough to be decisive on a fundamental question regarding 
ultimate constitutional power. 

I don't want to win this fight on any other ground than rightness. But 
it is fair to point out to you the great importance of the question. The na­
tional House of Representatives is the only body, anywhere, wherein the 
whole American people are represented in proportion to their numbers. 
The waves of pseudo-populist bilge, that would somehow identify the state 
legislatures with "the people," break against this rock. (This identifica­
tion, moreover, would have seemed absurd to the delegates in 
Philadelphia, as I have already shown.) About half the American people 
live in nine states. Three-quarters of the states can contain as few as forty 
percent of the people. Anything that builds up the power of the state 
legislatures, counted one by one, is not a facilitation of democracy but in 
derogation of the American national democracy. 

I am not attacking the senatorial system, which I believe in. (Indeed, I 
am just currently working on a defense of the senatorial pattern of 
representation, now under attack from another quarter.) Nor do I wish to 
deny to the state legislatures any power that is legitimately theirs. But the 
population-ratio among states now runs as high as 65 or 70 to one, between 
five and six times as high as the highest ratio at the coming into effect of 
the Constitution. A nation believing in democracy ought to think a long 
time, and weigh evidence and argument very carefully, before it makes a 
new precedent that moves further toward equating the one to the 65. And a 
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nation that believes itself to be a nation ought likewise to hesitate before 
acquiescing in the flow of new power out to 50 legislatures. 

I stress the word "precedent," Man and boy, I have been fighting off 
these "convention" applications for a long time. And I can assure you that 
if this road, now only a gleam in the legislatures' eyes, is ever opened, the 
"budget-balancing" amendment, silly and anti-constitutional as it is, will 
not be the worst you will see. Not by far: 

Let me add one final word, of crucial present importance: I have 
argued, here as in my Celler letter, for the conclusion that an Article V con­
vention must be entirely general, and that a state application asking for 
something other than that is void. I fully believe in this view. But it would 
be quite sufficient, for now, to hold to the far more modest proposition 
that, at the least, an application "for the purpose of proposing" a minute­
ly described amendment is a mere travesty of grown-up constitutionalism, 
and indeed of the very word "propose," as applied to a solemnly assembled 
national constitutional convention. Assembling a convention for such a 
ministerial or rigorously channelled function is a bit of foolishness one can 
by no stretch of fancy think the Constitution calls for. It reminds me of 
Henry VIII's conges d'eJire, which gave cathedral chapters the "right to 
elect" abisbop-namely. the bishop designated by Henry VIII. I fully 
argued this point in a 1963 article, The Proposed Amendment ofArticle V: 
A Threatened Disaster.44 The difference between 'a directly quoted amend­
ment to be "proposed," and a clearly described amendment to be 
"proposed," is trivial. Many of the current applications are of this kind. I 
hope at least that Congress will not be intimidated by these. They cannot 
possibly be what Article V means, and should be regarded as obviously 
without force. 

Yours very respectfully, 

Charles L. Black, Jr. 
Sterling Professor of Law 

CLBllm 
Enclosures 

44 Black, The Proposed Amendment of Article V: A Threatened Disaster, 72 YALE L.J. 
9S7,961-64(1963). 
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TESTIMOliY OF WALTER E. DELLINGER, PROFESSOR OF LAW, DUKE 
UNIVERSITY 

Mr. DELLINGER. My mentor, Charles Black, has done such a fine 
job with this question that I do not think that I will recount, Senator, 
the historical review that is contained in my prepared statement. My 
view of that history was that the convention itself, and not Congress 
or the State legislatures, was granted the authority to determine the 
agenda of a convention and to determine the scope of its deliberations. 

Rather than re-cover that well-trod ground, I thought it would be 
useful to take a few minutes and examine these bills from a slightly 
broader perspective. 

The billsberore the committee, it seems, have one evident purpose: 
to control and to domesticate an article V Constitutional Convention. 
With all respect to the very laudatory intentions of SffilaItor Hatch and 
former Senator Ervin and the others behind these effort&-­

Senator BAYH. I must confess that I must plead guilty here as 'being 
in that camp that is trying, as I am sure you observed from the ques­
tion I asked John Feerick, I am trying, but I think it is importa.nt, of 
course, not to delude ourselves into recommending to people that which 
we are not quite sure we can deliver. 

Mr. DELLINGER. I understand, Senator, tha,t what you want to do is 
basically to domesticate and put some controls on a constitutional 
conventIon. 

My belief that the legislation is ill considered is !based on the notion 
that it !threatens both to triviaJize and to emasculate the conventioo 
method for proposing amendments. . 

I !think the legislation is ill considered for two very different kinds 
of reasons. 

First. I think it is unwise because it encourages State legislatures 
to make overfrequent resort to -this mechanism by calling special­
interest conventions for inappropriately narrow and shortsighted 
pu~. . 

My second and quite different objection is that this legislation could 
establish a precedent for COOlgresslOnal power to frustrate and ham­
string the work of a wholly legitimate and proper constitutional con­
vention if and when one should ever be needed. 

Now, I am convinced, unlike some others, that the constitutional 
convention mechanism is a salutary one, and even though added in 
the last days of the Philadelphia meeting, is an important addition 
to the Constitution. 

Properly conceived, it is a very important safeguard of ultimate 
democratic control over the organic law of the Nation. 

I also agree, however, with Charles Pinckney, who said that "Con­
ventions are serious things and ought not often be repeated." 

Senator Hatch asked whether the convention mechanism was a dead 
letter. I think, Senator, it is proper to view the convention as an awe­
some device but one which serves us well, even as it stands and waits. 

In this respect, it has much in common with another constitutional 
mechanism, the power to impeach and remove a President of the 
United States. 

That, too, is a mechanism which has never been put to final use, 
but it is by no means a dead letter for that reason. The convention, 
like the power to impeach and remove a President, is an important 
part of the Constitution. 

http:importa.nt


255 


I think it is too important to be called into use for a narrow or 
trivially limited purpose. 

Senator HATCH. If I could interrupt you for a second, one thing 
that bothers me, and I have great regard for both of you, is that under 
your interpretation where you can only call for a general convention, 
the only way you are going to have a convention under article V is 
if there is a general discontent with the Constitution itself. 

If the States have no right to call for a convention on a specific 
issue, and have concern only about a specific issue, it seems to me we 
would never have a convention. Maybe I have oversimplified it, but 
that is a problem and concern that I have. 

Mr. BLACK. It is not a dead letter to my mind. It is a final recourse. 
""Ve have plenty of experience in amending the Constitution. We have 
amended it piecemeal on the one hand, and here we have the recourse 
if there is general discontent with the Government. 

Senator HATCH. If the State has the sovereign right to call for the 
convention, it seems to me they should also have the right, to call 
for one on a limited basis or on a general basis. I am going tOi read 
your comments, and I certainly don't want to jump to any conclu­
sions. If I am correct, it appears to me that Professor Black has taken 
the more extreme approach here today, extreme in the sense that he 
says that only a call for a general convention is in itself valid whereas 
others, such as Professor Dellinger, would at least countenance the 
validity of such applications, even though they could not actually 
limit the convention itself. 

Would that be an accurate statement? 
Senator BAYH. I am not sure Professor Dellinger had finished. 
Senator HATCH. Why don't I let you finish. 
Mr. DELLINGER. I will come to that point. 
I think there is no difference on constitutional law between Pro­

fessor Black and myself. I can conceive of circumstances in which 
Congress, perhaps, had become so oppressive that there was a critical 
need for a particular and very important amendment, or series of 
amendments, that States would seek a constitutional convention, 
fully realizing that it was within the convention's prerogative to survey 
the problem and determine what amendments the convention thought 
ought to be proposed. That convention might very well limit its de­
liberation to the pressing issue which called it into existence without 
necessarily reviewing all 26 amendments and every article of the 
Constitution, so that It would not in that sense be a "general conven­
tion" to produce a new document, but one called in very serious cir­
cumstances, and a convention that we would treat seriously by saying 
that this is indeed the body that was to propose the amendment. 

Mr. BLACK. It might simplify things if I say I agree that a con­
vention may limit itself, naturally. 

Senator HATCH. I think anybody could agree with that. 
Mr. DELLINGER. The position of the American Bar Association takes 

a different view than that I espouse, and I think their view proceeds 
largely from the underlying premise that what we are talking about 
is what they call the State mode of proposing constitutional 
amendments. 

It naturally follows that if this is the "State mode," the State 
legislatures ought to be able to put it to any use they wish. I think 
that was the thrust of Senator Thurmond's remarks. 
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That is the fundamental elTor. There is no "State mode" for propos­
ingamendments to the Constitution. 

Senator HATCH. Professor Black says that the St'!-tes, in calling for a 
constitutional convention, may only call one that. IS. general. . ' 

You are saying that the States may call for a hmI~ed ~onventIon­
this is not automatically invalid-but that the conventIOn Itself must be 
general. 

Mr. DELLINGER. I can be quite precise about that poi~t. . 
A proper convention, and the only proper conventIon und~r artIcle 

V in my view, is one which has the authority to determme what 
amendment it ought to propose for ratification. 

In asking whether a State legislature has applied validly for a 
convention, one is asking essentially a matter of statutory interpreta­
tion. Having concluded that a proper constitutional convention can 
propose any amendment it thinks necessary and desirable one can 
look at one of the State applications such as Idaho, and ask if Idaho 
has requested us to convene that kind of convention-what they asked 
for is a convention limited to the question of the balanced budget 
convention. 

I suggest to you, Senator, if you read the Idaho application, you 
will see that they make it quite clear they are opposed to a convention 
that has authority to do anything other than prop?se an ame~dm~nt, 
the very details of which are expressly set forth m the applIcatIOn. 
Therefore, one certainly should not construe their application as one 
calling for that which they make clear they oppose. 

The proper response would be to inform Idaho that a convention 
has the power to decide finally what amendments are proposed. "If 
you understand that, and wish to invoke such a convention, we will do 
so and will honor your reauest if you are joined by 33 other States. 
But you may not control that convention and may not put limits on 
it. Let us know whether you want such a convention or not." 

I think the States have been confused by the process of earlier 
State applications and the consideration of this legislation in Congress. 

As I say. there is no "State mode" for proposing amendment.s. There 
is a congressional mode and a convention mode for proposing 
amendments. 

One theme that emerges from the Philadelphia debates on article V 
is the expressed fear that State legislatures would enhance their own 
power at the expense of the central government. That takes on clear 
meaning if one considers, for example, the apportionment contro­
versy, where if State legislatures could submit an amendment con­
stitlltionalizing mal apportionment, and vote it up or down, and send it 
back to the same State legislatures for an up or down vote on ratifica­
tion that is the very situation that Hamilton and others wanted to 
avoid. . 

It was a proposal-­
Senator BAYH. Excuse me. Is there anything to keep the State 

legislat<?rs who petition from also being elected as delegates to the 
conventIon? 

Mr. DELLINGER. No. 
Senator BAYH. Conld we constitutionally prescribe who can and 

who can't? Can we say that no Member of Congress or member of the 
State legislature can run for delegate ~ 
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Mr. lliLLINGF;R. I would h~ve grave doubts, Senator, about the 
validity of any cOll",o-ressional provisions for the convention ()tlier 
than th~se which are ~ecessary to estal;>lish-minimally neressary­
to establIsh .the conventIOn. It runs the rIsk of Congress h.aJmstringing 
the conventIon. . 

Senator HATCH. Would you excuse me a second ~. 
I apologize to both of you and to the other witnesses, because I 

have to go. I am going to read very carefully what you have to say. 
As Professor Black knows, I have in the past praised him a great 
deal. 
If you will forgive me, I hate to leave this, because it has been an 

extremely interesting hearing, one of the more interesting and useful 
ones that we have had recently. I have presently disposed on the side· 
of the right to have a limited convention, but I do have an open mind 
on these extremely difficult and novel constitutional questions. 

There are many questions that are unanswered in my mind. 
1 am going to ask my staff member to ask some of these questions of 

you, if that is all right with you. 
I will have one more question, if you are finished. Are you ~ 
:Mr. DELLINGER. No. 
Senator HATCH. Excuse me. Go ahead, please. 
Mr. lliLLINGER. The "limited" convention, moreover seems to me to 

. be a very bad way to make law, fundamental law. 
The limited convention is a form of special interest politics run 

rampant. It allows aggressive single-issue fringe groups to engage in 
. low-visibility lobbying through State legislatures for narrow pro­

posals which then could be presented to a convention on a take-it-or­
. leave-it basis. I think that the record of the Constitutional Convention 
-indicates that a deliberative process is what was in mind and not one 
that was conducted by a plebiscite of State legislatures which lends 
itsel:f to single-interest politics which we have seen on the rise in this 
country_ 

I think what Congress should be telling the State legislatures is, 
"If you want a Co~~itutiona]Convention, the procedure for applying 
for one is simple." l~ut the additional message to be conveyed is that 
the convention is a serious matter. It doesn't mean that you have to 
revise the whole Constitution, but any convention should be a mature, 
responRible body hlly empowered to Emgage in constitutional drafting 
to evolve the .amendment that the convention believes best responsive 
to the country's needs. . ' . 

The States should be given that messa~.and not the messa~ of this 
bill, which encoura!!es single issue politics whieh allows a lobbying 
group to come in with a single-shot proposal Ilnd have the convention 
take it or leave it. 

Senator HATCH. Thank you. . 
Mr. DELLINGER. Mr. ChRirman, mv f'el'J)nd obi&tion is of A nHfflrent 

nature. That ls, that I think these bills run a risk of establishing a 
pl'Pcpilent of con!iTessional power that could be used to nestroy the 
viability of a convention as an essential but seldom-used safeguard 

. aP"Rinst sprions opprMSion. . 
Now, I don't have thp !".ensp. from the Phihvlelphia Convention that 

there was anv anticipation thAt this would be a frequent mode of 
amendment. Congress is much better situated~ as you well know, to 
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propose amendments, and to foresee the need for them. But on some 
occasions it was feared that this method of proposing amendments 
might fail. 

What occasions would those be? Obviously, very serious ones indeed, 
where a constitutional amendment that would be desired by 38 rati­
fying States, after mature and thoughtful deliberation, could not be 
sent to them because of the recalcitrance of an oppressive and abusive 
Congress. 

Senator BAYH. Let me be the devil's advocate here, if I might, be­
cause this is very interesting, and I think very helpful. It is just that 
feeling, I think, that some people have out in the country right now 
about Congress and about the fiscal question that causes this issue. 

So you might crank that into your thoughts on the circumstances. 
Mr. DELLINGER. I do not have any interest in taking a position on 

that particular issue. I am confident that if two-thirds of the people 
of this country seriously desired that amendment after informed 
reflection upon it, that it would be forthcoming from Congress. 

We are talking about the need to utilize this other device only on 
those occasions in which Congress is simply not movable in spite of 
a mandated three-fourths, what we hope are three-fourths of the 
people who desire an amendment and Congress will not act. 

Now, that is a time of very serious crisis in the country, and the 
convention mechanism, I think, was designed to be usabie on such an 
occasion. 

As George Mason said, when Congress becomes oppressive, there has 
to be some avenue of relief. 

Now, I think that it would be wholly proper to have a Constitutional 
Convention at such a time, but what is critical about that kind of con­
vention, one called to deal with a serious problem to which Congress 
was unresponsive, is that it should not be subject to the control of 
Congress. 

From the very outset of the Philadelphia Convention, it was sug­
gested in the words of the Virginia resolution that there must be a 
method of amending the Constitution for which the consent of Con­
gress was unnecessary. That evolved as a convention mode, and yet 
under these bills, no amendments can proceed to the States without the 
assent of Congress. 

Congress arrogates to itself the power to determine the scope of the 
convention's subject matter, and to block ratification or any proposed 
amendment which in Congress own view relates to or includes the gen­
eral subject different from that set out by Congress. 

Senator BAYH. I find a real test here on separating my thoughts from 
a specific amendment and a broader convention. 

I might, to direct your thinking, point out that even in the Consti­
tution, in the fifth amendment, as I recall, the convention is not im­
mune from congressional action. It doesn't say on petition of a direct 
number of States, two-thirds or the States, that a convention shall 
meet, or automatically takp, place. It says Congress shall call one, and 
it is that "shall call" that we are dealing with here, I think-under 
what rules, regulations, or restraints may bp, placed, and ~o ~ort~. 

You are being very helpful here as to what were the lImItatIOns on 
the ability of Congress to meet that. 

Mr. DELLINGER. I have no doubt that when two-thirds or the States 
submit valid applications, the Congress must call a convention. But 
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such a convention is intended to be free of congressional control. 
That was the whole point of the matter. These bills, in the process of 
trying to domesticate the convention and make it usable :for these 
single-issue constituencies, run the risk of creating a precedent for 
congressional control over the convention at a future time when a. 
convention might truly be needed as a counter to congressional abuse. 

Now, we have debated the issue, in the literature, of whether Con­
gress has the power to set limits on a convention. 

Senator Hatch's bill is subject to different interpretations. I read 
it as saying that Congress, itself, may undertake to frame what is the 
"general subject" to which the convention is limited, perhaps extrapo­
lating or subsuming a number of different State applications into 
what Congress thinks is an appropriate general subject, and then 
Congress in its sole determination has the power to exercise what is 
essentially censorship over the content of any proposals that emanate 
from a Constitutional Convention and say, "No, they don't meet the 
standards we set up, they don't meet what we think IS in the general 
subject, and we will not forward them to the States." 

Were there ever a time in which the Nation needed to limit con­
gressional abuse, this power would be quite dysfunctional and contrary 
to the notion that the convention mode was to be independent of 
Congress. 

So what these bills do are really two different things that look in 
different directions. 

They first of all encourage the use of the convention in a trivial 
matter for single-shot special-interest groups and hope to make that 
a viable possibility by controlling, domesticating, and shackling the 
convention under congressional superintendence or State legislative 
applications. 

Then, on the other hand, these bills cripple the use of the convention 
as a serious deliberative body free and independent as the framers 
intended, by setting a precedent that it is up to Congress to control 
one of these conventions. 

They do that by the subject matter limitations and by setting a 
precedent for further controls by Congress, such as a congressionally 
imposed voting requirement. 

I enjoyed rereading the debate which you had, Senator Bayh, with 
Senator Ervin over the proper voting majority in a constitutional 
convention. 

With all due respect, this is one issue on which I think the American 
Bar Association report was correct, that this is not a matter for this 
body to decide. 
If we take a convention for proposing amendments seriously, and 

keep ever in mind the essential attribute that the proposing body is 
independent of Congress, then that convention itself ought to set its 
own agenda and its own voting requirements. 

Mr. BLACK. I totally agree with that. 
Mr. DELLINGER. Senator Bayh suggested that if there is one issue 

at the convention, the delegates are going to count noses, and if there 
is a bare majority for our SIde, but not two-thirds, the majority would 
not put through a two-thirds requirement. Such an outcome is not 
clear, however, if the convention is going to have the authority to 
determine the scope of its own deliberations and what subjects it will 
consider. 
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At that point, delegates who favor by a bare majority proposition X 
may well vote in favor of a two-thirds majority out of fear that if they 
do not propositions Y and Z may also be proposed. . 

I am not saying they would decide to require two~thirds, but it is 
more likely than it would be in the case you analyzed of a single issue 
convention. If there is oIily one issue, everybody knows how you want 
to vote on the voting majority question as soon as the convention 
meets. 

My point is that if Congress can say to a convention for proposing 
amendments, that "You must submit for ratification any measure 
which a bare majority favored," as Senator Ervin's original bill pro­
vided, or if Congress may say to the convention, "You ma~ not 
submit for ratification any provision that two-thirds agree on,' why 
not impose a requirement of four-fifths, or 90 percent ~ 

That seems to me to make clear the fact that in attempting to 
domesticate this device to make it useful to the single-issue, special­
interest groups, what we have done is set up a system in which Con8I'ess 
need never fear that its abuses might be checked by a ConstitutIonal 
Convention. As long as Congress can determine what the voting 
majority will be, and how broad or narrow the subject matter must be, 
and determine in its own view whether any proposed amendment 
satisfies congressional judgment in terms of its content, whether it is 
in· or out of that proposed standard, then Congress need never fear 
that this is a device that would be used to hamstring the power of the 
Congress. 

Senator BATH. Let me look at the consequences. 
I had two concerns about two-thirds. One is the procedural sub­

stantive one which T mentioned, and the other one I just sort of 
referred to tangentially, that an amendment to the Constitution 
should have a broad cross-section of support, a consensus of support 
and Mr. Black pointed out that we had to get three-fourths of the 
States, rather than three-fourths of the people. 

What you are saying, then, gentlemen, is that you agree that 
article V does not ~ive the States the right to petition for a limited 
convention, and baSIcally you think that is good. 

Mr. DELLINGER. I do, Senator, and Professor Black doesn't dis­
agree, that the State might petition for a convention and recommend 
in the application, recommend a specific amendment. 

Mr. BLACK. Yes. It is entirely possible that a convention could be 
summoned and in fact one amendment only would be proposed, but 
that is a different thing than an obligation. 

Mr. DELLINGER. That is right. 
Senator BATH. What concerns me is that if one follows your con­

clusion, and you may very well be right, and it really concerns me 
that you are right, and if we go ahead with this business of trying to 
do something, that we are holding out f'alse hopes and we sort of 
turn cannon loose on the deck, but what concerns me about the no 
limitations interpretation is that we could then be confronted, either 
accidentally or we could intentionally, getting two-thirds. States ask­
ing for a ~neral convention, and we could make the proposal repeal­
ing the BIll of Rights, and that may sound ridiculous, but when you 
see the issues and the emotions that have existed in this country at one 
time or another, 'and looking at Miranda, and other things, it might "­
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be that that convention could vitiate the greatest act in the history of 
mankind. 

Mr. BLACK. I agree with that. If I had a choice, I would put in the 
two-thirds vote provision in Article V, but I cannot see how it can be 
read into it. The ordinary common rule is that you have to have a 
majority of the vote. 

I think one defect of this bill is that in reporting on the Electoral 
College---which is something I have strongly defended-that would 
increase the power of less populous ~tates. 

If a convention were called with proportional representation, it 
couldn't pass anything without a majority. When they come together 
the first thing they have to pass is their rules, and they would cer­
tainly have to be passed by a majority. I wish it had said two-thirds, 
but since it is a way of circumventing Congress in whatever field of 
operation, I cannot read into it the power in Congress to set the voting 
rules for such a convention. I think it would be-it is too bad that it 
is not there, but I can't see it there. 

Mr. DELLINGER. Senator, I understand your concern about not un­
leashing· something we cannot control, and I think that the best way 
to insure that weaon't have irresponsible use of a CDnstitutiona,l Con­
vention would be for this Congress to ma,ke it clear to the States, 
through legislation and otherwise, that exactly to the contrary to sec­
tion 10 of this bill, that exactly to the contrary, a convention for 
amendments could propose whatever amendments they desire, and 
again, exactly opposite to section 10, that the convention shall pro­
pose whatever amendments the convention thinks appropriate. 

I think that would have a very salutary effect of curbing the desire 
to submit petitions for a convention by legislatures which have not 
really taken it seriously. 

I think it would totally change the dynamics of the State legisla­
tive process if a State legislator could confidently assert to his fellow 
members: "If we want to have a convention on nationalizing the broc­
coli industry, we can have one, but the convention will be free to pro­
pose whatever it wants, and I don't think nationalizing the broccoli 
industry is important enough a matter for this State legislature and 
33 others to summon a' Constitutional Convention." 

I think we would find that caution exhibited in State after State. 
Senator BAYH. You have been very kind. I would like to submit some 

questions to you in writing and then put them in the record. 
Mr. DELLINGER. My colleague from Duke disagrees with my views, 

so I am trying to scoop my papers up quickly and give him a chance 
to speak. 

Senator BATH. I hope Senator Hatch's staff could address some 
questions . 

. Mr. DELLINGER. I am sorry. I think he did have some questions. 
Senator BAYH. Why don't we give our collea,gue from Utah the 

same right to present questions in writing. 
know how busy you are, gentlemen, and thank you very much 

for appearing. 
Mr. BLACK. May I submit this to you for the record ~ 
Senator BAYH. Yes. 
Thank you very much. . . . 
[Mr. Dellinger's prepared statement and addItIonal materIal 

follow:] 

I 
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PREPARED STATEIlENT OF PRoF. WALTER E. DELLINGER 

Mr. Chairman, the principal bill before this committee (S. 1710. "The Con­
stitutional Convention Implementation Act of 1979", introduced by Senator 
Hatch) is predicated upon the fundamentally flawed premise that Congress or 
the state legislatures may exercise substantial control over the outcome of a 
"Convention for proposing Amendments". The specific erroneous assumptions 
underlying this bill are (1) that Congress may control any convention called for 
propoRing amendments by limiting in advance the subject matter authority of 
that convention; (2) thlat state legislatures may validly specify in their applica­
tions that the convention be formally so limited; and (8) that Congress, in 
response to these limited requests, must call a limited convention, define, in rough 
or precise accord with the state applioations, the scope of matters that may be 
considered, and mandate that the convention stay within those pre-set limits. 
It is possible thlat this legislation is also based upon an assumption that Congress 
can take applications for a narrowly limited convention, broaden those applica­
tions into a "general subject" defined by Con~ss, and call a convention on that 
more "general subject"---even if many of the applying state legislatures are in 
fact opposed to a convention with an expanded mandate. 

For the reasons I have set forth at greater length in a recent article ("The 
Recurring Question of the 'Limited' Constitutional Convention", 88 Yale Law 
Journal 1628 (1979) I am persuaded that any Article V convention was intended 
to be free of the control both of Congress and of the state legislatures. One theme 
that emerges from the Philadelphia debates in 1787 is that Congress should not 
be given the exclusive authority to propose amendments; another is the fear 
expressed by Hamilton and others that state legislatures would propose amend­
ments that would seek to enhance their own power 'at the expense of the national 
government. The framers of Article V therefore rejected a plan which would 
have permitted state legislatures to propose particular amendments for ratifica­
tion. They created instead an alternative amendment method free oCcongres­
sional or state legislative control: a coostitutional convention free to determine 
the nature of the problem, free to define the "subject matter" and free to com­
promise the competing interests at stake in the process of drafting a corrective 
amendment. State legislatures may call for such a convention, but neither they 
nor Cooglress may control it. 

A state legislature is free, of course, to suggest the particular problems it be­
lieves need to be addressed by a convention and f)."ee to recommend that the 
convention confine itself to those subjects. Any formal limitation on the sub­
ject matter authority of such a convention, however, would be inconsistent with 
one of the principal reasons for the creation of the convention device. If the 
state legislatures could limit the convention to consideration of a precisely worded 
amendment (as might be possible under the bill proposed by Senator Helms, S. 
520), and restrict the convention to either proposing that exact amendment or 
taking no action at all, effective proposal power would have been shifted to the 
state legislatures and would exclude any national body from having an effective 
voice in shaping the amendment. If, on the other hand, the convention were con­
fined not to an exact amendment, but rather to a "general subject" (as would 
be the case under the proposal by Senator Hatch, S.1710) then Congress would 
likely become involved in defining and enforcing limits on the convention in the 
process of framing the call and judging whether the convention's product was 
within the "subject" established by Congress. This would conflict with a differ­
ent goal of the drafters of Article V: the desire to create an alternative amend­
ment process in which Congress had no significant control over the outcome. 

An example of impermissible Congressional influence over a convention lim­
ited to a "general subject" by Congress may be drawn from Senator Hatch's own 
remarks. Senator Hatch's bill attempts to avoid the problem of undue state leg­
islative control over the outcome of a, convention by broadening the scope ,of 
limits over a convention to those of a "general subject". In explicating the term 
"general subject", Senator Hatch informed the Senate that a state application 
for a convention for the purpose of "improving the functioning of the executive 
branch of the Federal Government" would not fall within the same "general sub­
ject" as an application for a convention to consider "changes in the length of the 
presidential term of office." 125 Congo Bee. S. 11872 (daily ed. Sept. 5, 1979). It 
strikes me as far from self-evident that these two proposals are not related to 
the same general subject: lengthening the term of the President would cer­
tainly be one conceivable way of improving the functioning of the executive 
branch. A Congress free to define the "general subject" of a convention called 
for by a series of dUferent applications would have a good bit of influence over 



263 


the agenda and the possible outcomes of such a convention. And a Congress free 
to reject a convention's proposed amendment changing the term of the Presi­
dent because it did not properly relate to the "general subject" of the function­
ing of the executive branch, as Senator Hatch suggests would be proper is a Con­
gress with substantial control over the final product. Since the convention method 
was established as an alternative to Congress, the influential task of defining the 
agenda should be left where Article V intended it to be left: with the "Conven­
tion for proposing Amendments". 

Legislation which attempts, as each of the proposed bills pending before the 
House and Senate does, to limit the authority of the convention to propose what­
ever amendments the convention may think appropriate is thus inconsistent with 
Article V in either or both of two ways. Limitations confining a convention to an 
amendment whose "nature" or text is narrowly defined impermissibly transfer 
proposing power to the applying state legislatures; more generous limitations to 
a "general subject" mitigate this flaw, but only at the risk of creating another: 
an impermissible transfer to Congress of power to define the subject and to check 
a convention's proposing authority by rejecting amendments which in Congress' 
own view are inconsistent with the "general subject" as defined by Congress. 

Because the term "general subject" is so elastic, it is difficult to ascertain from 
S. 1710 to what extent it would permit legislatures narrowly to confine the scope 
of a convention, and to what extent it would permit Congress to define the con­
tours of the convention's authority. In either case, I believe it impermissibly with­
draws from a "Convention for proposing Amendments" the authority to determine 
what amendments to propose. It may be useful to the committee, however, to go 
beyond this basic objection and to consider how this bill might operate in practice. 
How, for example, would the presently pending applications for a convention to 
propose a balanced budget amendment fare if tested by standards set out in 
Senator Hatch's bill? Senator Hatch has stated that "the imminence of a conven­
tion [on] the matter of a balanced budget has clearly created the urgency for 
this legislation". 125 Congo Rec. 118.2 (daily ed. Sept. 5, 1979). It is therefore 
ironic that virtually all of the pending applications for such a convention would 
presumably be invalid under the standards proposed by S. 1710. This bill requires 
legislatures to state in their applications the "general subject" of the proposed 
convention, requires Congress to limit the convention to such a "general subject" 
and permits a convention to propose any amendments pertaining to that "general 
subject". Senator Hatch recognizes that thoughtful constitution drafting cannot 
be conducted as a plebiscite among a series of resolution passing state legislatures 
which specify the very amendment to lJe "proposed" by the convention. He notes 
that 
"... to the extent that a petition was required to be precise, either with respect 
to the specific amendment sought, or the specific language sought, there would be 
Htle use for the convention itself. To limit the convention to the consideration 
of a single, meticulously worded amendment is to make the convention a farce." 

The thirty "balanced budget" amendments now pending before Congress con­
template that the convention will be limited to the consideration of just such 
an impermissib"y narrow amendment proposal. Arizona, for example, seeks a 
convention for "the specific and exclusive purpose" of requiring in the absence 
of a national emergency that the total of all federal appropriations made by the 
Congress for any fiscal year may not exceed the total of all estimated federal 
revenue for that fiscal year." None of the thirty applications comes close to 
stating anything that could conceivably be cared a "general subject" and there­
fore do not provide a basis for calling a limited convention under Senator Hatch's 
bill. 

Some might suggest, however, that the proper response to such applications 
under the Hatch bill would be for Congress itself to define a "general subject" 
(such as "federal fiscal policy" or "inflation control") under which these specific 
applications could be subsumed, and then proceed, once the requisite number 
of appliations had been reaphed, to call a convention limited only by this ex­
panded "general subject." Such action by Congress, however, would be :flatly 
inconsistent with the expressed wishes of many of the applying state legisla­
tures. They have made it c"ear in their applications that they oppose a conven­
tion with an expanded mandate. The following states, for examp'e, have stated 
in their applications that they seek a convention limied to the "specific and ex­
clusive purpose" of considering an amendment that federal expenditures may 
not exceed federal revenues: Alabama, Colorado, Georgia, Maryland, Oklahoma, 
Oregon, Pennsylvaina, South Carolina, Virginia, Wyoming. Nebraska, Idaho, 
South Dakota, Arkansas, Utah, Texas, Arizona and Iowa. Half a dozen states 
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(CoIQradQ, Delaware, Louisiana, IdahO', NQrth CarQlina and Utah) explicitly 
prO'vide that their applicatiQns are nQt to' be cQunted tQwards the calling Qf a 
conventiQn if the cQnventiQn has the authQrity to' prQPQSe an amendment which 
varies frQm the very narrQwly defined "subject" set fQrth in the applicatiQns. 
CQngress shQuld nQt, under the Hatch bill Qr Qtherwise, act uPQn such applica­
tiQns, since they call fQr a cQnventiQn shackled by narrQW constraints that 
CQngress has no PQwer to' impQse, and' since they expressly Qr by implicatiQn 
QPPQse the caUng Qf a cQnventiQn Qn any Qther basis. 

One particular flaw Qf the prQposed Hatch bill deserves separate mentiQn: 
it flatly disregards the prQvisiQn Qf Article V which grants to' Congress the 
authQrity to' determine whether amendments shall be ratified by state conven­
tiQns Qr by state legislatures. Article V provides that amendments, whether 
prQposed by CQngress or by a constitutiQnal conventiQn, shall be valid "when 
ratified by the Legislatures Qf three fQurths of the several states, Qrby CQn­
ventiQns in three fQurths thereof, as Qne Qr the Qther Mode Qf RatificatiQn may 
be prQPosed by the Congress." 

SectiQn l1(b) Qf Senator Hatch's bill prQvides that when a cQnstitutiQnal 
conventiQn transmits an amendment to' CQngress, the President Qf the Senate 
and the Speaker Qf the House shall after 30 days automatically transmit that 
prQposed amendment to' the Administrator Qf General Services, if CQngress has 
failed to' take actiQn within that period. The AdministratQr Qf General Servicet! 
must, in turn, transmit the prQposed amendment to' "the States" under SectiQn 
l1(c). The amendment becomes valid when ratified by three-fourths Qf "the 
States" under Sec. 12. WhO' is to' decide in the case Qf congressional inactiQn 
whether ratificatiQn is to' be by the legislatures Qrby conventiQns? The Adminis­
tratQr of General Services? Each state legislature? The bill does nQt say. 

The Qriginal Ervin -bill, and its present counterpart, S. 520, intrQduced by 
Senator Helms, attempt to' deal with this prQblem by specifying that if CQngress 
takes nO' actiQn on an amendment sent to it by a constitutional conventiQn, 
ratification shall be by state legislatures. (Sec. 12 ( c) ). (The Helms prQposal 
itself is arguably objectiQnable on the grQund that the chQice of mode Qf ratifi­
catiQn should be made affirmatively fQr each particular amendmend prO'PQsal 
by the Congress sitting at the time the amendment is proposed.) The Hatch 
bill deals with the problem -by ignoring it altO'gether. Under the Hatch bill, an 
amendment could be sent to' "the States" without any Congress (the CQngress 
which enacted the 1979 implementing legislatiO'n, the Congress which received 
the cO'nvention's proPO'sed amendment, Qr any O'ther) ever having selected a mO'de 
Qf ratificatiQn. In attempting to prO'vide fQr virually automatic submissiQn of 
cQnvention prO'PO'sals to' the states for ratificatiQn, the Hatch bill shO'rt circuits 
the Qne power that CO'ngress must clearly exercise O'ver a prO'PO'sed amendment; 
selecting the mode of ratification. • 

If this OQngress were to' enact any legislatiQn regulating cO'nstitutiO'nal con­
ventiQns, I w<mld suggest that an appropriate bill would contain the fQllowing 
provisiO'ns. First, and fO'remost, the legislatiQn shO'uld clearly state, exactly 
to the cQntrary O'f Sec. 10 O'f S. 1710, that a' "ConventiO'n for proposing Amend­
ments" may propose fO'r ratification whatever amendment the cO'nventiQn deems 
necessary. The bill shO'uld permit state legislatures which apply for a cO'n­
ventiO'n to' recommend the subject O'r subjects which the conventiO'n shQuld cO'n­
sider, and may even permit legislatures to' append suggested texts of proposed 
amendments. The legislatiO'n should clearly inform applying legislatures, hO'w­
ever, that the final determination O'f the subjects to' be cO'nsidered and the 
amendment(s) to' be proposed rests with the conventior. itself. W'hen 34 appli­
catiO'ns frQm state legislatures are received which call fO'r it cQnventiQn which the 
legislatures understand will have the final authority Qver its own agenda. Con­
gress shQuld proceed to' call such a cO'nvention. Only applicatiO'ns received within 
a four Qr flve year period should be aggregated, and states should be permitted 
to' rescind applications at any time befO're the requisite tO'tal is reached. Such 
a convention may very well decide to' limit itself to the subject recommended 
by applying state legislatures. Any amendments prQposed by sucih a CQnventiQn, 
however, should be submitted fO'r ratificatiO'n, with CongreSl! determining, in 
accO'rdance with Article V, whether ratificatiQn should be by state conventiQns 
Qr by state legislatures. 

A further word is in .order O'n the suggested four Qr five year limit for appli­
catiQns and Qn the suggestiO'n that states should be permitted to' rescind applica­
tions. A constitutional cQnventiQn should be held Qnly if there exists a genuine 
natiQnal consensus that such a conventiQn is necessary, If, as I have suggested, 

. state legislatures may nQt specify mandatory limits to be imposed on a con· 
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vention, one device for establishing the existence of a consensus-agreement 
on the subJect matter limits fOl' the convention-is 'not available. A reasonably 
short time period within which "unhmited" applications are to be aggregated 
would help insure that a consensus existed that a convention was desired at 
given time in history, even if different states sought a convention with different 
purposes in mind. Permitting recission of applications would also facilitate the 
calling of a convention only when there was a consensus about the need for a 
convention. (Permitting states to rescind applications can quite arguably be 
distinguished from the controv'ersiru question concerning the right of states to 
rescind ratifications. A state which ratiIies a pro{lOlSed amendment has sub­
stantially all the information it needs-the text of the amendment-to mal!:e a 
formal, final and binding decision to ratify. A state which has applied for a 
constitutional convention, however, may be acting at an early, fiuid stage of 
the amending process. It may have sought a convention in the expectation that 
the convention would likely confine itself to what appeared to be 'the only press­
ing problem, calling for an amendment. In a subsequent year, it may appear 
that there are forces seeking a convention which would bend it to the considera­
tion of other potential amendments which the first applying state did not desire 
to have considered. In those circumstances, a rescission of the application might 
properly commend itself to the first state.) If rescission of applications were 
permitted, it might be appropriate to extend the time within which "unlimited" 
applications are to be aggregated to six or seven years. 

One further observation deserves reiteration. Congress has no authority under 
Article V or any other provision of the Constitution to call a constitutional con­
vention merely because it feels that such a convention is necessary or desired by 
a number of people. Congress may call a convention only upon receipt of 34 valid 
applications. If 34 states seek only a so-called "limited convention", while oppos­
ing the calling of a real convention invested with full authority to propose 
amendments as contemplated by Article V, then Congress has a constitutional 
duty to decline to call a convention. Since S. 1710 purports to impose a contrary 
duty upon future Congresses, it is inconsistent with Article V. 

[From the Duke Law Journal, Nov. 5,1979] 

WHO CONTROLS A CONSTITUTIONAL CONVENTION-A RESPONSE 

(By Walter E. Dellinger*) 

Although I am pleased to have provoked such thoughtful comments from my 
colleague,' I do not agree that his objections to the thesis of my recent Yale Law 
Journal article' are either slight or marginal. I append this brief note to clarify 
the extent of the disagreement. 

There are, to be sure, important pOints on which we agree. We agree, for 
example, that it would not be inappropriate for a constitutional convention to 
consider but a single subject and to propose a single corrective amendment.. 

We differ quite sharply, however, with respect to a critical question: who is 
empowered to control a constitutional convention? Professor Van Alstyne has 
suggested that a group of applying state legislatures may dictate to a constitu­
tional convention the exact text of the amendment the convention is to "propose" 
(if it takes any action at all). I have argued, on the contrary, that the "Conven­
tion for proposing Amendments" • is granted final authority under Article V to 
define the issues to be addressed and to determine the nature and extent of any 
amendments to be proposed for ratification. 

I need not recount in detail the arguments I have previously set forth in support 
of this conclusion. Drawing upon the debates at the Constitutional Convention 
of 1787, I argued that the convention mode was created to provide a method ot 
proposing amendments that was an alternative to proposal by Congress, but 

*Professor of Law, Duke University; A.B. 1963, University of North Carolina; LL.B. 
1966, Yale University. 

1 Van Alstyne, The "Limited!' Oonstitutional Oonvention-The Recurring Answer, 1979 
Duke L. J. 000.' . 

• Dellinger, The Recurring Question oj the "Limited". ConBtitutiona! Oonvention, 88 Yale 
L. J. 1623 (1979).

• For a contrary view, see Ackerman, Uncon8titutional Oonvention, New Republic!, Mar 3,
1979, at 8. 

• U.S. Const. art. V. 
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independent as well of the state legislatures.· I suggested that the framers' 
rejection of a draft plan that would have permitted state legislatures to propose, 
as well as to ratify, amendments was in part a reflection of the concern expressed 
by Hamilton and others that "[t]he State Legislatures will not apply for altera­
tions but with a view to increase their own powers * * *". By substituting a 
constitutional convention for the state legislatures as a body to propose amend­
ments, the drafters created an alternative proposing mechanism free of both the 
possible self-interest of Congress and the potential parochialism of the state 
legislatures. By leaving to the states the final authority to ratify all amendments, 
the framers carefully divided the power to amend the Constitution between state 
and national interests. 

Professor Van Alstyne's narrow reading of the authority of a constitutional 
convention is reflected in his recurring references to the convention method as 
the "state mode" 1 of proposing amendments. But there is no "state mode" for 
proposing amendments created by Article V; it provides, on the contrary, for a 
"Convention for proposing Amendments." • The phrase "state mode" is one which, 
as far as I can ascertain, was never used at the Philadelphia Convention. There 
was considerable discussion of the need for a method of proposing amendments 
that was independent of Congress. The alternative chosen, however, was proposal 
hy a national convention, and not proposal by state legislatures. 

If I am correct that a "Convention for proposing Amendments" has the flnal 
authority to determine what amendments to propose, how should Congress treat 
state legislative applications that may erroneously presume to predetermine the 
subject or even the exact text of any amendment that is to be "proposed" by the 
convention? The question is essentially one of construing the intent of the ap­
plying state legislature: Does the applying legislature wish its application to be 
counted as one seeking a convention if that convention will have final authority 
to determine the amendments to be proposed? 

'The hypothetical state application with which Professor Van Alstyne ends his 
correspondence obscures this critical issue, for it provides scant basis for deter­
mining whether the hypothetical legislature--which seeks a convention "for the 
purpose of" proposing a specific amendment-would favor or oppose calling an 
Article V convention authorized to make its own final judgment concerning what 
amendments to propose. As I noted ill my earlier article, "[t]he use of the phrase
'for the purpose of' is not necessarily inconsistent with recognition by the apply­
ing legislature that the convention would be free to consider other amendments."· 
Having no knowledge of the context in which this future hypothetical application 
might then be brought forward (or of what the .settled professional opinion might 
then be about these issues), one cannot confidently speculate about the assump­
tions made by such a !legislature. My answer to Professor Van Alstyne's hypo­
thetical is intended to emphaSize that an application is not necessarily invalid 
simply because it is accompanied by a suggested amendment, as long as the ap­
plying legislature understands its proposed amendment only to have the force of 
a recommendation. 

It is important to note, however, that most of the applications presently pend­
ing in the real world are free from this ambiguity. With only one or two excep­
tions, they apply for the calling of a convention for the sole and exclusive purpose 
of proposing an amendment the exact text of which is set out in the applications. 
These applications implicitly, and still others by express provision,lD make it clear 
that they are opposed, to a "Convention for proposing Amendments" if such a 
convention is empowered to determine for itself what amendments to propose. 
Professor Van Alstyne considers such applications to be valid. I do not.l.t 

• See Dell1nger, 8upra note 2. at 1624-30. 
• II The Records of the Federal Convention of 1787. at 558 (M. Farrand ed. 1937). 
7 Bee, e.g., Van Alstyne, supra note 1. at 1303. 
B U.S. Const. art. V. 
• Dellinger, 8upra note 2, at 1637. 
,. The North Carolina application, for example, sets out the exact text of the amendment it 

prop<>ses and explicitly proves that "this application and request be deemed resCinded In the 
event that the convention is not limited to the subject of this application." N.C.S.J. Res. 5 
(1979), reprinted in 125 Congo Rec. S1123 (daily ed. Feb. 6, 1979). 

11 Professor Van Alstyne would have Congress act upon a sufficient number O<f such appli­
cations by calling a convention and imp<>sing upon that convention whatever strictures of 
subject matter or predrafted text had been sought by 34 identical applications. I would not 
have Congress act upon such applications, since they call only for a convention shackled by
constraints that Congress has no power to impose, and since they expressly or by implication 
oppose the calling of a convention on any other basis. \ 
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The Recurring Question of the "Limited" 
Constitutional Convention 

Walter E. Dellingert 

Article V of the United States Constitution requires Congress to 
call "a Convention for proposing Amendments" upon application of 
two-thirds of the states.1 Amendments proposed by such a convention, 
if subsequendy ratified by three-founhs of the states, become pan of the 
Constitution. Thus far in the history of the republic, no such conven­
tion has been called. In the last few years, however, thiny states2 have 
submitted applications to Congress calling for a convention restricted 
to consideration of an amendment requiring a balanced federal budget. 
Only four more applications are necessary to reach the total of two­
thirds specified by Article V; Congress is said to have been brought 
"to the brink of calling a constitutional convention."s 

For a century following the Constitutional Convention in 1787. the 
only applications submitted by state legislatures under Article V con­
templated conventions that would be free to determine their own 
agendas.· Only in this century have legislatures begun to submit ap­

t Pro£euor of Law, Duke Univenity. 
1. Article V reads as follows: 

The Ccmarea. whenever two thirds of both Houses shall deem it necessary. shall 
propoae Amendments to this Constitution. or on the Application of the Legislatures 
of twO thirds of the several Slates. shall call a Convention for proposinc Amend­
menu. which. in either Case. shall be valid to all Intents and Purposes. as Part of 
this Constitution. when ratified by the Lecislatures 'of three fourths of the several 
Slates. or by Conventions in three fourths thereof, as the ODe or the other Mode of 
Ratification lIIII.y be proposed by the ConlfeSl; PIO'-ided that ••• DO Slate. without 
iu Coasenc. shall be deprived of its equal Suffraae in the Senate. 
2. As of May 31. 1979. twenty-nine of these 'Slate resolutions had been printed in the 

CongrelliOflaI Record: 125 CoNG. REc. S6085 (daily eeL May 16. 1979) (New Hampshire): 
id. at 55017 (daily ed. May 1. 1979) (Indiana); ill. at S256S (daily eeL Mar. 8. 1979) 
(ArIwlIu and Utah): id. at S1931 (daily eeL Mar. 1. 1979) (South Da1toIa); id. at 51932 
(Idaho): id. at SI306 (daily ed. Feb. 8. 1979) (Alabama. Arizona. and Colorado); id. at 
SI307 (Delaware. Florida. Georgia, Kansas, and Louisiana); id. at S1308 (Maryland and 
MiMissippl); ill. at Sll109 (Nebraska and Nevada): id. at 51310 (New Mexico. North 
Dalr.01a. Oklahoma. and Oregon): id. at S1311 (Pennsylvania and South Carolina): ill. at 
51312 (TennetRe, Texas. and Virginia): id. at 51313 (Wyoming): ill. at S1123 (daily eeL 
Feb. 6. (979) (North Carolina). As of May 51. 1979. the resolution by Iowa. 5. J. !les. 1 
(1979). had DOt been printed in the ConBN/llional Record. For a discussion of the validity 
of these appliations. see p. 1636 in/Ttl. 

3. National Law Journal. Mar. 5. 1979. at 1. coL 2. 

•• S4e Black, Jfmending the Comtitution: Jf Leteer to II ConBN/ssmon. 82 Y..u.a LJ. 189. 


202.03 (1972)~ 

1\ 
\---' 

'-"" ­

II 



269 


plications reflecting a different view. These applications are premised 
upon three assumptions: (I) Congress may limit in advance the subject 
matter authority of any convention called for proposing amendments; 
(2) it is valid for states to specify in their applications that the conven· 
tion be formally limited; and (3) Congress. in response to these requests 
for a "limited subject matter" convention. must call a limited con· 
vention. define the scope of the matters that may be considered in 
accordance with the state applications, and require that the convention 
stay within those limits.' 

This article, however, argues that any new constitutional convention 
must have authority to study, debate, and submit to the states for 
ratification whatever amendments it considers appropriate. Although 
such a convention might well decide to focus upon one issue, it cannot 
be required to do so by Congress or the state legislatures. This article 
also concludes that any state convention applications that are premised 
on the erroneous view that a convention can be limited in advance 
must be treated by Congress as invalid. 

I. Evolution of Article V at the Philadelphia Convention 

An examination of the debates over Article V at the Philadelphia 
Convention establishes that the framers were concerned about the 
role constitutional amendments might play in the allocation of 'power 
between the state legislatures and the federal government. An analysis 
of the evolution of Article V illuminates the framers' intentions with 
respect to the role constitutional conventions should play, and sup­
ports the conclusion that the subject matter of such conventions cannot 
be limited. 

The delegates in Philadelphia generally agreed that provision should 

5. The most insightful piece supporting the state legislatures' position is a recmt 
article by Profesor William Van Alstyne. Does Article JI' Rutrict tM $Utu to CalUng 
Unlimi"" ConwntiOtlS Onl,1-A LAtter to a Collugue, 1978 DUKE L.J. 1295. For earlier 
aI'JUments supponing the position that mandatory limits can be imposed on a convention. 
see llhodes. A Limiud Federal Constitutional Convention. 26 U. FLA. L. JlEv. 1 (1975): 
Bonfield. The Dirlcslln Amendmmt and The Article Y Convention Process. 66 MICH. L 
REv. 949 (1968): Note. Proposed LAgis14tion on the Co_tion Method of A mending tM 
United SUtes Constitution. 85 HARV. L. REv. 1612. 1629 (1972). Other 11'K1lments defending 
the validity of limited applications are included in Memorandum from J. Anthony Kline. 
Lecal Affain Secretary. to Edmund G. Brown. Jr.. Governor of California (Jan. 51. 
1979) (on file with Yale Law Journal) [hereinafter cited as California Memorandum]: 
SPECIAL CoNSTlT1JTlONAL CoNVENTION STVDY CoMN•• AMElUCAN BAR Auoc.. AMENDMDIT OF 

THE CoNSTITUTION BY THE CoNVENTION METHOD UNDEII. AaTICLE V (197f) [hereinafter cited 
as ABA RuoaTj. 

Professor Charles Black has been the leading advocate of the view that Article V con­
ventions cannot be limited in ICOpe by either Congress or the state legislatures and that 
state requests for the limited convention are iovalid. Stili Black. supra DOte f. at 189. 
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be made for amendment of the new Constitution. Experience under 
the Articles of Confederation, which provided that a single state could 
veto amendments,S persuaded the delegates of the need for an easier 
revision process. But it also was understood that casual or frequent 
amendment would threaten both the stability of the new government 
and the delicate balance of compromises hammered out at the first 
Convention. 

The Philadelphia Convention readily agreed upon a method for 
ratifying proposed· amendments to the new Constitution. After con· 
sidering motions to require unanimous ratification by the states, or 
ratification by two-thirds, the Convention decided that approval by 
three-fourths of the states should be necessary in order to ratify amend­
ments.7 But a critical question remained: who should propose amend­
ments? What organ of government should be empowered to initiate, 
develop and submit amendments for ratification? It proved particularly 
difficult to decide whether Congress should have the power to veto 
amendments the state legislatures wished to submit for ratification. 
The resolution chosen by the delegates midway through the delibera­
tions was a grant of concurrent power to Congress and the state legisla­
tures to initiate the amendment process. The Convention easily agreed 
on the method by which Congress would propose amendments,8 and 
debate centered upon the alternative mode. Mason of Virginia ob­
jected to congressional control over the proposal of amendments be­
cause congressional abuses of power might be the cause of the perceived 
need for reform.9 Set against this concern was the threat, perceived by 
Hamilton, that the states would seek amendment to enhance their 
power at the expense of the federal government.10 This debate re­
flected the tension felt throughout the entire Convention between the 
need to create an effective national structure, significantly stronger 
than the one existing under the Articles of Confederation, and the 
desire to guard against delegating excessive power to the central 
government. 

The drafters' answer to this dilemma was to provide that a national 

6. Art. XIII of the Articles of Confederation provided that "[no] alteration [sball1 at 
any time hereafter be made in [these Articles .• ,,] unless such alteration be agreed to 
in a Congress of the United States, and be afterwards confinned by the LeliJlatures of 
every State," U.s.C. xXXV, xxxviii (1976). 

7. II THE REcoRDS OF THE FEDEIVd. CoNVENTION OF 1787, at 555 (M. Farrand ed. 19!7) 
[hereinafter cited without cross-refeJence as II FARRAND]. 

8. II FARAAND at 559. This provision was DOt discussed or altered in later debates on 
Article V. 

9. I THE REcoRDS OF THE FEDEIlAL CoNVENTION OF 1787, at m-O! (M. Farrand eel. 19!7) 
[hereinafter cited without cross-reference as I FAUAlGI}. 

10. II FAUAlGI at 558. 

http:government.10
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convention to propose amendments be summoned at the request of 
two-thirds of the state legislatures.ll Such a convention would be, 
like CongTess, a deliberative body with a national perspective, capable 
of assessing the need for constitutional change as well as developing 
pT9posals to be submitted for ratification; yet it would not be Congress 
itself. Thus the convention mode of amendment would avoid both 
the problem of congressional obstruction of needed reforms and the 
problem posed by parochial state self-interest. 

The debates of the Philadelphia Convention trace the evolution of 
the delegates' decision to adopt a convention mode. The Virginia 
Resolutions, presented at the outset of the Convention by Edmund 
Randolph, made the first mention of the need to provide for amend­
ments and reflected Randolph's concern over the danger of congres­
simlal control of the amendment process. The Thirteenth Virginia 
Resolve, introduced on May 29, 1787, stated "that provision ought to 
be made for the amendment of the Articles of Union whensoever it 
shall seem necessary, and that the assent of the National Legislature 
ought not to be required thereto."12 Although some delegates did not 
see the necessity of providing for amendment at all,1s the principal 
issue, according to Madison's notes, was "the propriety of making the 
consent of the Natl. Legis!. unnecessary."H Randolph and Mason of 
Virginia defended the part of the resolution that made congressional 
assent unnecessary.15 The delegates were divided on the issue, how­
ever, and the Convention voted to postpone consideration of that part 
of the resolution.18 

When the Convention next addressed the resolution, the contro­
versial portion had been removed; Randolph's new Seventeenth Vir­
ginia Resolve simply read, "Resolved that provision ought to be made 

11. In the latter part of the eighteenth century. conventions rather than 11!lPs1atures 
were considered to be the institutions that most nearly embodied popular sovereignty. 
See generally G. WOOD. THE caunoN OF THE AMERICAN REPuBuc. 1776·1787. at SQ6.4S 
(1969). With regard to the decision to ratify the Constitution by convention in each state. 
Professor Herman Ames wrote. "This was in harmony with the prevailing theory Df the 
age. namely. that the sovereign people spoke directly through a convention elected for a 
specific purpose." Ames. Recent Development of the Amending Power as Applied to the 
Federal Con.stitution, 72 PIloc. AM. PHILOSOPHICAL Soc. 87. 92 (19S3). 

12. 1 TIlE DocuMENTARY HI5TOIlY OF 11lE RATIFlCAnON OF THE CONSTITUTION 245 (M. 
Jensen eel. 1976) [hereinafter cited without cross-reference as I DocuMENTARY HISTORY]. 

U. 1 FA1UlAND at 202. 
14. rd. 
15. See id. at 203 (statement of Mason) ("It would be improper to require the consent 

of the Nat!. Legislature, because they may abuse their power. and refuse their consent on 
that very account. The opportunity for such an abwe. may be the fault of the Con· 
stitution calling for amendmt.'') 

16. rd. 

http:resolution.18
http:unnecessary.15
http:legislatures.ll
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for the amendment of the articles of Union, whensoever it shall seem 
necessary."l1 The resolution did not specify methods for either proposal 
or ratification of amendments. The Convention submitted it in this 
ambiguous fonn to the Committee of Detail on July 24.18 When a 
draft constitution emerged from the Committee of Detail on August 
6, the Nineteenth Article stated, "On the application of the Legislatures 
of two thirds of the States in the Union, for an amendment of this 
Constitution, the Legislature of the United States shall call a Conven­
tion for that purpose."19 It is not clear whether this draft contemplated 
that the states could apply for a convention specifically limited to con­
sideration of a particular amendment to the Constitution, or whether 
the provision contemplated conventions with authority to provide 
generally for the revision and amendment of the Constitution.20 A more 
serious defect was the article's failure to specify any method of ratifica­
tion. 

Although the Convention approved the draft Article on August 30,21 
Elbridge Gerry of Massachusetts moved to reconsider it on September 
10.22 Gerry was troubled that a convention apparently could amend 
the Constitution without any further requirement of ratification. He 
feared that a majority at a convention could "bind the Union to in­
novations that may subvert the State-Constitutions altogether."23 His 
motion was seconded by Hamilton, who "did not object to the con­
sequences stated by Mr. Gerry,"24 but opposed the Article for different 
reasons. Hamilton warned that "[t]he State Legislatures will not apply 
for alterations but with a view to increase their own powers. . . :'211 
Hamilton suggested that the national legislature be authorized to call 
a constitutional convention upon the affirmative vote of two-thirds of 
both Houses. Roger Shennan proposed an amendment providing for 
the nationallegisiature to propose amendments without a convention.'6 

17. I DOCUMENTARY HISToiY at 250. 
18. Ill. at 255. 259. 
19. Id. at 269. 
20. The ABA Report underscores the phrase "an amendment" in quoting this draft. 

presumably to suggest that the draft contemplated that state legislatures would apply for 
conventions 10 propose single amendmenu 10 the Constitution. ABA REPoRT. supra note 
5, at 12. The phrase used in the draft, however. is not "an amendment to" the Constitu· 
tion, but rather "an amendment of' the Constitution. The more natural reading is that 
this phrase is used in the sense of "a revision of' the Constitution. 

21. II FARIlAND at 467-68. 
22. Ill. at 557. 
25. Ill. at 557-58. 
24. Ill. at 558. 
25. Ill. 
26. Id. 

http:Constitution.20
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Madison then offered the substitute draft that provided the sttuc­
ture and substance of what eventually became Anicle V. It read: 

The Legislature of the U.S. whenever two thirds of both Houses 

shall deem necessary. or on the application of two thirds of the 

Legislatures of the several States. shall propose amendments to this 


IConstitution which shall be valid to all intents and purposes as pan , ~_-'-~.-t. 
thereof. when the same shall have been ratified by three founhs 
at least of the Legislatures of the several States. or by Conventions 
in three founhs thereof. as one or the other mode of ratification 
may be proposed by the Legislatures of the U .S.21 

The Convention tentatively adopted Madison's proposal by a vote of 
nine states in favor. one against, one divided. The Madison draft did 
not provide for any convention method of proposing amendments; 
Congress was to propose amendments "whenever two thirds of both 
Houses shall deem necessary" or "on the application of two thirds of 
the Legislatures of the several States." The article was submitted to 
the Committee of Style/'S which returned it several days later with only 
minor stylistic changes.2t 

On September 15. the Article was reconsidered by the Convention.,....­
Debate centered on the section of the Madison draft that provided 
that state legislatures could propose amendments, which Congress would 
submit for state ratification.ao Since the draft gave authority to Con­
gress to propose amendments on its own initiative. it would seem to 
follow that the provision permitting states to apply to Congress to 
"propose amendments" would allow them to suggest the content of ' . _ 
those amendments. Thus. the most plausible reading of the Ma~ 
proposal is that it would have permitted two-thirds of the state legisla­
tures to propose amendments to the Constitution; Congress would 
merely transmit those amendments to be ratified. 

The Constitutional Convention rejected that provision in Madison's 
draft. On the motion of Gouverneur Morris and Elbridge Gerry. the 
Convention voted without dissent to substitute language requiring 
Congress to call a constitutional convention on the application of two­
thirds of the state legislatures.a1 This accomplished the following 
change in Article V: "The Congress. whenever two-thirds of both~ 
houses shall deem it necessary. shall propose Amendments to this Consti­

rI. Id. at 559. 
28. I Doc:uIIENT.u.y HlsToaY. at 2'70. 285. 
29. II loWlAND. at 629. 
30. Id. at 629·50, 
31. Id. 

http:legislatures.a1
http:ratification.ao
http:changes.2t
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tution, or on the application * twe tRiFes of the legislatures of two 
thirds of the several states, shall p!,6p6se affieaemea£s f& aMs e6asttt:1i 
-tiert, call a Convention for proposing Amendments, ...."12 

The accompanying discussion at the Convention does not clearly 
reveal the basis for the changes. Under Madison's draft, there was no 
guarantee that a national forum would be involved in the drafting of 
amendment proposals. Roger Sherman, one of the two recorded 
speakers, expressed "fears" in reference to the unamended Madison 
proposal "that three fourths of the States might be brought to do things 
fatal to particular States, as abolishing them altogether or depriving 
them of their equality in the Senate."33 The Morris-Gerry motion 
might be seen as responsive to Sherman's concern,S. for it provided that 
a national convention, rather than the states, would formulate proposed 
amendments. 

Mason of Virginia expressed a different-indeed, almost opposite­
objection to the Madison draft.3Ii In his opinion, the draft did not im­
pose a mandatory duty upon Congress to submit the state legislatures' 
suggested amendments for ratification. Instead, he read it as giving 
Congress either discretion to withhold the suggested amendments or 
considerable influence in the drafting of the amendments. This plan 
was "exceptionable & dangerous" in Mason's view: 

As the proposing of amendments is in both the modes to depend, 
in the first immediately, and in the second, ultimately, on Con­
gress, no amendments of the proper kind would ever be obtained 
by the people, if the Government should become oppressive, as he 
verily believed would be the case.36 

Though this seems a curious objection, given the seemingly mandatory 
language of the Madison draft, 3T it may have been based on Mason's 

52. I DocUMENTARY HISTORY at 284, 295. (!be parts of the Article submitted to the 
Convention by the Committee of Style and left unchanged are in roman type; the dele­
tions by the Convention are in lined·out type; changes made by the Convention are in 
italics; stylistic changes are not reflected here.) 

33. II FARRAND at 629. 
M. It is possible that Sherman's objection might have been clincted not at the alloca· 

tion of authority to propose amendments, but rather at the lack of substantive limits on 
the amending power. These objections were partially met by the subsequent action of 
the delegates in adding a provision to Article V whereby no sta te could, without its con· 
sent, be deprived of its equal suffrage in the Senate. 

35. II FARRAND at 629. 
56. Id. 
57. Madison could not understand this objection in light of the delegates' clear ex· 

pectation that Conaress would call a convention in response to state applications: "Mr. 
Madison did not see why Congress would not be as much bound to propose amendments 
applied for by two thirds of the States as to call a Convention on the like application." 
II FAIIL\ND at 629-30. 
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belief in the practical necessity of having a single deliberative body 
undertake the consultation. debate. drafting, compromise. and revision 
necessary to produce an amendment. 

Mason may have supposed that Congress. during the process of pro­
posing amendments in response to a variety of state applications. would 
exercise great influence on the shape and substance of the amendments. 
The Morris-Gerry alternative convention mode. however. could be read 
as imposing a ministerial duty on Congress but not involving it in 
shaping amendments. Mason as well as the other delegates could thus 
suppon the requirement that Congress call a convention upon applica­
tion by the states as a plan that realistically limited the duty imposed 
upon Congress. while leaving the determination of the subject matter 
and the drafting of any amendments to the convention itself.3s 

II. Controlling the Agenda of Constitutional Conventions 

The accounts of the Philadelphia Convention do not expressly 
answer the question of whether a convention can be limited by either 
the states or by Congress. Two themes. however. do emerge from the 
debates: Congress should not have exclusive power to propose amend­
ments; and state legislatures should not be able to propose and Tatify 
amendments that enhance their power at the expense of the national 
government. States were empowered under Anicle V to ratify amend­
ments; the power to propose amendments was lodged in two national 
bodies, Congress and a convention. The proceedings suggest that the 
framers did not want to permit enactment of amendments by a process 
of state proposal followed by state Tatification without the substantive 
involvement of a national forum. Permitting the states to limit the 
subject matter of a constitutional convention would be inconsistent 
with this aim. If the state legislatures could not only control the text 
of the proposed amendment, but also limit the convention to that 
subject, effective proposal power would have been shifted to the state 
legislatures. If the states could confine the convention to a general 

!l8. Such a view of Article V is expressed in the first state application for a constitu· 
tional convention. submitted by Virginia in 1787: 

We do. therefore. in behalf of our constituents. in the most earnest and solemn 
manner. make this application to Congress. that a convention be immediately called. 
of deputies from the several States. with full power to take into their consideration 
the defects of this Constitution that have been suggested by the State Conventions. 
and report such amendments thereto as they shall find best suited to promote our 
common in terests, and secure to oUlSelves and our latest posterity the IJ'Cllt and 
unalienable rights of mankind. 

I ANNALS OF CONGIWS at col. 259·60 (Gales 8c Seaton eds. 18.54) (emphasis added). 

http:itself.3s
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subject, but not to a specific amendment, and the applying legislatures 
suggested different limitations, then Congress would be forced to 
define and enforce limits on the convention. Such action would con­
flict with a different aim of the drafters: the desire to create a mode 
of proposing amendments in which Congress played no significant role. 
In order to satisfy the various objectives of the framers, a convention 
must be free to define for itself the subject matter it will address; the 
state legislatures may call for such a convention, but they should not 
be permitted to control it. 

~-"-__Conventions Limite'H(U~ISingle Amendment 

The most stringent limitation upon a convention would be a con­
gressional requirement that it consider only a draft amendment, the 
wording of which had been ordained in advance by the applying state 
legislatures. One example of this kind of limitation is found in Dela­
ware's 1975 application to Congress "to call a convention for the 
proposing of the following amendment to the Constitution of the 
United States: ... The costs of operating the Federal Government shall 
not exceed its income during any fiscal year, except in the event of 
declared war."SIl The Delaware application makes clear the state's 
desire to limit the convention to consideration of this amendment. The 
application expressly states that 

the General Assembly of the State of Delaware interprets Article 
V to mean that if two-thirds of the states make application for a 
convention to propose an identical amendment to the Constitu­
tion for ratification with a limitation that such amendment be the 
only matter before it, that such convention would have power only 
to propose the specified amendment and would be limited to such 

. proposal and would flot have power to vary the text therot nor 
would it have power to propose other amendments on the same or 
different propositions.·o 

Professor Van Alstyne, an advocate of the view that state-imposed 
limitations on the authority of conventions are constitutionally per­
missible, has argued that 

Congress could least decline to call a convention if, in keeping 
with [thirty-four resolutions such as Delaware's] the sole function 
of that convention would be to do no more than to deliberate and 

59. DeL H. Con. Res. No. 56 (1975). npnflted in 125 CoNG. REc. 51807 (daily ed. Feb. 
8, 1979). 

40. rd. (emphasis added). 
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to debate the pros and cons of an exactly particularized proposal, 
with choice at the convention's conclusion for the delegates only 
to vote 'yea' or 'nay:U 

He argues that the framers intended the states to have a ready means 
of curing defects that Congress would not address, and suggests that 

[ilf two-thirds of the state legislatures might perchance agree on 
the exact wording of an amendment they would wish to be re­
viewed in a called convention for discussion and vote, this would 
seem to me to state the paradigm case in which Congress should 
proceed with the call-and limit the agenda exactly in accordance 
with the unequivocal expressions of those solely responsible for the 
event.42 

This approach, though i~ provides a means of proposing amendments 
that is free of congressional control, is not responsive to the second aim 
of the Philadelphia Convention; state legislatures should not be given 
authority to propose amendments without the involvement of some 
national body in the formulation of such amendments. To permit the 
state legislatures to dictate to the convention the exact terms of its 
proposals is to shott-circuit the carefully structured division of authority 
between state and national interests. 

If the aim had been to give the state legislatures the power to pr0­

pose as well as to ratify amendments, it would have been unnecessary 
to provide for conventions. The drafters could simply have provided 
that when two-thirds of the state legislatures agree on the wording of 
an amendment, some central authority mwt automatically submit that 
amendment for ratification by the required three-foutths of the states. 
Of course, a convention whose sole authority would be to vote "yes" 
or "no" on a proposal dictated in advance by state legislatures could, 
by delaying the amendment process, serve an important function by 
allowing time for reflection and debate and by providing an additional 
hurdle for any proposed amendment. Assembling a tightly controlled 
convention for this limited purpose, however, would have made little 
sense to the drafters in 1787. The difficulty of choosing and assembling 
delegates from all the states was extraordinary; commencement of na­
tional meetings was sometimes delayed for weeks by the late arrival of 
many of the delegates.43 Delegates to such a convention would likely 

41. Van Alatvne. mimi DOte 5. at 1505. 
42. Id. at 1305·06. 
43. See M. FAlUIAND. THE FRAMING OF THE CoNnrnmON OF THE UNITED STATES 54 (1913) 

(Constitutional Convention called to meet on May 14. 1787. but "[p]ardy owing to the 
difficulties and slowness of travel ... it was not until Friday. the twenty-fifth of May. 
that seven states were represented and the convention could_ proceed to organize.'j 

http:delegates.43
http:event.42
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be frustrated by the delay and anxious to get on with the sole official 
act permitted them: voting on an amendment whose wording had been 
determined beforehand. The framers understood that "[c]onventions 
are serious things,"44 and it is doubtful that they meant to suggest such 
a meeting by the phrase "a Convention for proposing Amendments." 

B. Conventions Limited to a Particular Subject 

Even when the applying state legislatures seek only to limit the con­
vention with respect to subject matter, the case against the validity of 
the applications is still persuasive. Narrowly defined subject matter 
limits have to a lesser extent the same difficulty as limits that confine 
a convention to consideration of a specific text: they transfer the pro­
posing power from the convention to the state legislatures. The more 
restricted the alternatives available to a convention, the greater the 
chance that any amendment will in effect have been predetermined.·11 

Moreover, restricting the convention's subject matter may have a 
deleterious effect on the amendment process. The framers knew from 
their experience in Philadelphia that issues are often fundamentally 
redefined in the course of their resolution; accommodations in seem­
ingly unrelated areas may permit resolution of complex issues in an 
unanticipated manner. Narrowly defining in advance the subject matter 
of a convention would seriously hamper the process of creative com· 
promise that had been central to the success of the Philadelphia 
Convention. 

Although this predetermination argument applies less directly to 
broader limitations on a convention, other problems arise if only 
general subject matter limitations are imposed. Such limits differ im­
portantly from "exact text" limitations in that the process of setting 
the subject matter agenda of a convention is likely to give Congress a 
significant degree of control over the convention. It is conceivable that 
thirty-four state legislatures would agree on exactly the same limitation 
of a convention's subject matter. However, it is more likely that state 

44. U FAlUlAND at 632 (statement of Charles Pinkney). 
45. This aitical point is overlooked in both the California Memorandum, suPra note 

5. and the ABA REPoRT, suPra note 5. The California Memorandum states: 
The notion that the states lack the power to limit a convention is also at war with 

the principle major continet in Ie minw; that is. absent an expressed intent to the 
contrary. a body vested with specified powers inherently possesses and may exercise 
lesser powers. As stated by the ABA Committee. "since Article V specifically and 
exclusively vests the state Legislatures with the authority to apply for a convention, 
we perceive no sound reason as to wby they cannot invoke limitations in exercising 
that authority." 

California Memorandum. suPra note 5, at 14. The difficulty with this argument is its un· 
warranted aMumption that the power to define a convention's agenda and restrict its 
deliberations is a lesser power than the authority to call the coIU'ention. 
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applications would vary in both their description of the problem giving 
rise to the applications, and their suggested revisions. Congress, in 
framing the call for the convention, would then assume a major role 
in defining the subject matter"& That role should be left to the con­
vention itself in order to avoid undue congressional influ~nce over the 
convention mode of amendment. ~1 

Proponents of the view that "limited convention" applications are 
valid also rely on the argument that the convention mode should be 
free of congressional control. Professor Van Alstyne argues that con­

46. An alternative solution would leave the definition and enforcement of any limits 
to the judiciary. The courts could enjoin the ratification process on the lI'Ound that an 
amendment proposal was not within the subject matter limits set by the oririnal ap­
plications, or could refuse to give effect to the amendment after ntification on the ground 
that it was beyond the proposing authority of the convention. This alternative would 
merely substi tute judicial control of the convention for congressional controL There is 
nothing in the delibentions to indicate that the drafters contemplated either congresional 
or judicial control over the subject matter of a constitutional convention. 

47. Consider the example of the Bill of Rights. Several state conventions accompanied 
ntification of the Constitution with a recommendation that amendments be adopted. 
Different states proposed different amendments on a variety of subjects. Compare the 
amendments proposed by Virginia, THE. DEBATES IN THE SEVUAL STATE CoNVENTIONS ON 
THE ADoPTION OF THE FEDERAL CONSTlTUnON AT PHILADELPHIA IN 1787. voL ! at 657·63 (J. 
E.l1iot ed. 1957) with the proposals by MassachUietts. id.• vol. 2 at 176-78. Had these 
amendments been propoled by convention rather than by Congress, it would have been 
highly inappropriate for Congress. the body whose powers were to be constrained by a 
number of the suggested revisions, to attempt to limit the questions to be considered. 

It does not appear to have occurred to James Madison that Congress could call a 
"limited" convention to propose a bill of rights. In a letter written to George Eve on 
Jan. 2, 1789. Madison expreued his preference. under the circumstances. for the congres· 
sional mode of proposing amendments: 

The Congress who will be appointed to execute as well as to amend the Government, 
will probably be careful not to destroy or endanger it. A Convention.· on the other 
hand. meeting in the present ferment of parties. and containing perhaps insidious 
characters from different parts of America. would at least spread a general alarm, 
and be but too likely to tum everything into confusion and uncertainty. It is to be 
observed however that the question concerning a General Convention, will not betonr 
to the federal Legislature. If 2/5 of the States apply for one, Congress cannot refuse 
to call it; if not, the other mode of amendments must be pursued. 

5 THE. WRmNGS OF JAMES MADISON 321 (G. Hunt ed. 19(4). In a letter to Phillip Mazzei 
dated December 10. 1788. Madison stated his belief that 

The object of the Anti·Federalists is to bring about another general Convention, 
. which would either agree on nothing. as would be agreeable to some. and throw 
everything into confusion, or expunge from the Constitution parts which are held by 
its friends to be essential to it. 

rd. at 516. Madison did not suggest the possibility of countering the drive for a "general 
convention" by seeking to limit the convention's subject matter authority in advance. See 
Martin, Madison's Precedent of Legislative Ratification 10f" Constitutional A.mendments. 
109 PRoc. AM. PRU.OSO?HICAL Soc. 47, 49·50 (1965). 

Two passages in The Federalist. one of them by Madison, have been cited in support 
of the position that the framen believed "the convention need not be unlimited in scope." 
Note. supra note 5, at 1629. This argument has been rebutted by Professor Black. see 
Black. supra note 4. at 197. and is r.uther undermined by these passages from Madison', 
correspondence. 
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gressional authority to treat "limited" applications as invalid could be 
used to obstruct state initiation of constitutional conventions: 

the state mode for getting amendments proposed was not to be 
contingent upon any significant cooperation or discretion in Con­
gress.•.. Congress was supposed to be mere clerk of the process 
convoking state-called conventions. Certainly it was not imag­
ined to sit astride that process as a hostile censor, a body entitled 
to impose such stringent requirements upon the states as effec­
tively to render the state mode of securing particular amendments 
nearly impossible.~· 

This point is not without merit. A generous construction by Congress 
of what constitut~ a valid application may be seen as most consistent 
with the limited role Congress was to perform under the convention 
mode of amendment. But if Congress is to be "mere clerk of the 
process," it should leave the influential task of agenda-setting to the 
convention itself. Moreover, Congress could establish a precedent that 
applications are valid if and only if applying states understand that the 
convention will be free to set its own limits. This determination would 
be significantly less intrusive than if Congress were to undertake with 
each set of applications to infer and enforce limits on the subject matter 
authority of the convention.48 

It is possible that a set of state applications. could establish subject 
matter limitations sufficiently broad to provide latitude for com­
promise and consensus-building at the convention and sufficiently 
uniform to enable Congress to define and enforce those limits without 

48. Van AlJcyDe. ",lira DOte 5. at I•• 
49. The extellt to which CoDpets could exm:ise iDfluence owr a "limited couvcotion" 

is suaated by the provisions of the Ervin Bill. which passed the Senate in 1971. S. 215. 
92d Cong•• lit Sell•• 117 CoNG. REc. 36IlO4-06 (1971). but was not acted upon by the House. 
The Ervin Billsougbt to establish in advance procedures by which a constitutional con­
vention would be called if Congress ever received the requisite number of applications. 
The hill was thoroughly premised upon a "limited couvention" view of Artic:le V and 
provided. among other thinp: that each state resolution should ".tat[e] the natUle of 
the amendment or amendments to be proposed." ill. at § 2: that Congretl. in callinl 
the convention. should "set forth the nature of the amendment or amendments for the 
consideration of which the .convention is caJled." ill. at § 6(a): that "[b]efore taking his seat 
each delepte Ihall lublcribe to an oath ••• to refrain from proposing ••• [any] amend­
ment to the Constitution of the United States relating to any subject which is DOt named 
•.• in the concurrent resolution of the Congretl by which the convention was called." ill• 

.at § 8(a): that "[n]o couvention ••• may propose any amendment or amendments of a 
nature diHerent from that stated in the concurrent resolution [of Contrrell] calling the 
couvention." ill. at § 100b): and that questions concerning whether a proposed amendment 
is within the limits let by the congressional resolution "shall be determined solely by the 
CongretS ofebe Uaited States •••" ill. at § 1!(c). 

http:convention.48
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/ 
unduly intruding into the convention's work.IIO It is more likely,-hOw-­
ever, that state applications attempting to limit the subject matter ~f 
a convention will result in either impermissible state control of... the 
proposal process or undue congressional influence over that process.111 

Consequendy, while a convention should be influenced in its choice 
of agenda by the grievances that led the states to apply for its con­
vocation, the authority to determine the agenda and to draft the 
amendments to be proposed should rest with the convention rather than 
with Congress or the state legislatures. ­

III. Det~ning the Validity of State Applications 

If Congress and the state legislatures lack the power to limit a con­
stitutional convention to consideration of a particular amendment or 
subject, the issue arises whether state applications calling for Congress 
to convene a limited convention are valid. Professor Charles Black 
argues that, "[s]tate requests for a limited convention create no obliga­
tion under Article V, since they are not applications for the thing 
which, and only which, the States may oblige Congress to call."l2 
Professor Black rejects the argument that a state's request for a limited 
convention should be treated as an application for an unlimited con­
vention-III 

There is often a question. however, whether a state has in faa called 
for a limited convention. Nothing in the argument against the limita­
tion of subject matter suggests that states may not validly recommend 
that a convention deal with a single subjea, or that it consider a draft 
text of an amendment, so long as the applications do not assume that 
the applying state legislatures or Congress can limit the convention's 
agenda. For example, a state application that requests Congress to call 
a convention. and recommends that the convention be limited to con­
sideration of an amendment requiring a balanced federal budget, 
should be deemed valid, provided it is clear that the suggested limit 
is only a recommendation. 

50. Au example of a limited convention that would involve minimal congreuional 
control is one called for the sole purpose of repealing an earlier amendment. In that 
case. strict definition of the subject in state applications would preclude a convention 
from considering options such as a partial repeal. 

51. Although it is possible to imacine a hypothetical set of legislative applications 
requirinr a limited convention that might not as seriously implicate the concerns that 
animated the drafters, it is those po!lllibilities that are most likely that should infiueD£e 
our in,terpretation of what the draften meant by ··a Convention for proposing Amend· 
mentLu 

52. Black, mpra note 4. at 199·200 (emphasis in oriIiDal). 
55. Id. at 200. 
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An application may be ambiguous on this last point. Suppose that a 
state legislature applies to Congress for a constitutional convention 
"for the purpose of' proposing an amendment, the text of which is set 
out in the application. The use of the phrase "for the purpose of' is 
not necessarily inconsistent with recognition by the applying legislature 
that the convention would be free to consider other amendments. 
Nevertheless, in light of the widespread assumption that the state 
legislatures and Congress can impose subject matter limits on a con­
vention,u the applying legislature may have assumed that the conven­
tion would be strictly limited to considering the suggested draft 
amendment. Before summoning a convention, Congress ought to be 
confident that those who applied for the convention did so with a 
proper understanding of the convention's authority. 

State applications recently submitted to Congress, calling for a con­
vention on a balanced federal budget, illustrate this point. With one 
or two exceptions,55 the thirty "balanced budget" applications are 
clearly premised on the assumption that a convention's subject matter 
can be limited by the state legislatures and Congress. At least twenty­
two of the applications request Congress to call a convention "for the 
specific and exclusive purpose"'8 or "the sole and exclusive purpose"n 
of proposing an amendment requiring a balanced federal budget. If 
Congress lacks the power to limit a convention to consideration of a 
particular amendment, then these applications request something that 
Congress cannot granL Moreover, there is no reason to assume that 
every state that requested a convention for the "sole· and exclusive" 
purpose of approving a draft amendment would wish Congress, if it 
could not call a limited convention, to call instead a convention free 
to set its own agenda. 

This last point need not be le~ conjecture, however; a number 
of state resolutions are explicit on this point, and render any debate 
over the proper treatment of such applications academic. The Colorado 
legislature, for example, in applying for a convention for "the specific 
and exclusive purpose" of proposing an amendment prohibiting "def­
icit spending," expressly resolved "that this application and request 
be deemed null and void, rescinded, and of no effect in the event that 

54. See note 5 supra. 
55. See, e.g .. N.D. S. Con. Res. No. 4018 (197!S). reprinted in 125 CONGo llEc. 51310 

(daily eel. Feb. 8, 1979) (calling "for a convention for such purpose as provided by Article 
V of the Constitution." while proposing specific balanced budget amendment). 

56. See, e.g., Ala. H.J. Res. 227 (1976). reprinted in 125 CoNG. REc. 51306 (daily ed. Feb. 
8. 1979) (emphasis added). 

57. See, e.g .. Kan. 5. Con. Res. 1661 (1978), reprinted in 125 CONGo REc. 51307 (daily 
ed. Feb. 8. 1979) (emphasis added). 
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such convention not be limited to such specific and exclusive pur­
pose."38 The applications submitted to Congress by Idah03D and North 
Carolina60 contain similar restrictions. The Utah application expresses 
its limitation even more precisely, resolving 

that this application for a Convention Call for proposing amend­
ments be limited to the subject matter of this Resolution and that 
the State of Utah be counted as part of the necessary two-thirds 
states for such a call only if the convention is limited to the sub­
ject matter of this Resolution.61 

Thus. if Congress lacks the power to limit a convention to the exclusive 
consideration of a particular narrow amendment. applications such as 
these, now being counted as part of the total, simply self-destruct. They 
are obviously invalid under the test set out, as are other applications 
that erroneously assume congressional authority to limit a convention. 

IV. The Viability of an Unlimited Convention 

If neither the state legislatures nor Congress may limit a convention's 
agenda. the question arises whether the only kind of convention con­
templated by Article V is one to revise the entire Constitution. Pro­
fessor Black suggests that the convention .method was designed to pro­
vide "some means of compelling a thorough reconsideration of the 
new plan."6~ The convention mechanism, in Professor Bruce Acker· 
man's view, should be reserved for those occasions "when the states are 
willing to assert the need for an unconditional reappraisal of constitu­
tional foundations."63 1£ conventions must propose general revisions, 
then Professor Van Alstyne is correct in observing that it "all but 
eliminates [Article V's] use in response to specific. limited state dis­
satisfactions."64 . 

There is. however. no basis in Article V for asserting that a conven­
tion is required to reappraise the whole Constitution, or that states 

58. Colo. S. J. Memo. 1 (1978). reprinted in 125 CONGo REc. SIS06-07 (daily eeL Feb. 8, 
1979).. 

59. Idaho H. Can. Res. 7 (1979), rePrinted in 125 CoNG. REI:. SI9S:! (daily eeL Mar. 
1. 1979). 

60. N.C. S. J. Res. 5 (1979), reprinted in 125 CONGo REI:. Sll2S (daily ed. Feb. 6. 1979). 
61. Utah H.J. Res. 12 (1979), reprinted in 125 CONGo REc. 82365·M (daily eeL Mar. 

8, 1979). 
62. Black. supra note 4. at 201. 
63. Aderman. Unconstit~tional Convention. NEW RuUIIUC. Mar. 3. 1979. at 8. 
M. Van Alstyne. supra note 5. at lS05. Aderman's argument permits Van Alstyne to 

characterize this position as one that tells the states that they may not seek a convention 
for the purpose of considering the repeal of one amendment "unless they mean also to 
consider a repeal of the other twenty-five and of all six articles as well (and to manifest 
that willingness in the resolutions they submit to Congress). •••" ltl. at 1506. 

59-609 0 - 80 - 19 

http:Resolution.61
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would have to favor such revision before they could apply for a con­
vention. It is reasonable to expect that a convention would choose to 
confine iuelf to considering amendments addressing the problem that 
led states to apply for the convention. If the prospect of a "runaway 
~onvention"63 is frightening,88 then delegate candidates are likely to 
campaign for office on a pledge to limit the convention's agenda and 
that pledge is likely to have popular appeal. While some delegates 
would undoubtedly lobby to have the convention propose amend­
ments on other subjects, such appeals would not be likely to commend 
themselves to a majority of the delegates.O! 

It is probably true that the state legislatures "would be less likely 
to take advantage of the convention method of amendment if they 
believed a convention, once convened, would be free to propose drastic 
changes."" If a convention is free to set iu own agenda, there is a 
chance that the convention. in spite of the recommendations of the 
applying states, would consider subjects other than those recommended. 
However, a majority of delegates would have to be persuaded to sup­
port those amendments on "extraneous" subjecu. and three-fourths of 
the states would still have to ratify them. Thus it is unlikely that dele­
gates at the Philadelphia Convention considered this risk to be so sub­
stantial that they would have assumed that. no convention would be 
viable unless Congress and the applying states could control iu delibera­
tions. Moreover, Congress iuelf was granted unlimited power to pro­
pose constitutional amendmenu; there is no reason why a convention, 
possessed of the very same authority to propose amendmenu, would 
have been viewed by the drafters as too frightening a prospect to be a 
practical method of proposing amendmenu.88 

65. As Professor Black has noted, the term "runaway convention" is a misnomer. If a 
properly called convention is constitutionally free to exercise its own judrpnent about the 
limits of its deliberations, then "no. convention can be called that has anything to run 
away from." Black, sUFa note 4. at 199. I use the term here to refer to a convention that, 
acting within its constitutional authority. proposes an amendment different from the 
amendment sought by those who requested the convention. 

The California Memorandum. in arguing for the ,-alidity of applications for a limited 
convention, suggests that one defense against a "runaway convention" is "the enormous 
control that Congress can and should impose upon a constitutional convention." California 
Memorandum. sUFa DOte 5, at 22. The argument here is that such control is impermis­
sible and is likely to be unnecessary. 

66. In 1789. James Madison opposedtbe calling of a convention to propose a Bill of 
Rights, for fear that it would "tum everything into confusion." See DOle 47 suFa. 

67. But ct, W. KEEFE !Ie M, OctlL, THE AMEalCAN UCJSLAnVE PROCESS 242 (4th ell. 
1977) 	r'logrolling" enables minority JIOsitions to gain majority support). 


68, Note. supra note 5. at 1629. 

69. This point was appuently o\'erlooked by the author of the California Memoran· 

dum. who states that if the legi.latun:s and Congress lack the power to limit the agenda 
of a constitutional convention. then the com'ention would be an unthinkable "black.. hole 
of absolute power," California Memorandum, suF. note 5, at 16. 

http:amendmenu.88
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Conclusion 

If the legislatures of thirty-four states request Congress to call a 
general constitutional convention, Congress has a constitutional duty 
to summon such a convention. If those thirty-four states recommend 
in their applications that the convention consider only a particular 
subject, Congress still must call a convention and leave to the conven­
tion the ultimate determination of the agenda and the nature of the 
amendments it may choose to propose. If, however, a state's applica­
tion is based on the erroneous assumption that Congress is empowered 
to impose subject-matter limits on the convention, such an application 
must be considered invalid. Many of the state applications calling for 
a convention on a balanced budget amendment are invalid under this 
test. Congress has no authority to call a convention in the absence of 
valid applications from two-thirds of the states. Therefore, even if the 
total number of applications reaches thirty-four, Congress must decline 
to call a constitutional convention. 
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Senator BAYH. Let's move along to our next panel, Prof. William 
Van Alstyne and Prof. Gerald Gunther of Stanford University School 
of Law. 

TESTIMONY OF PROF. WILLIAM W. VAN ALSTYNE, DUKE 
UNIVERSITY LAW SCHOOL, DURHAM, N.C. 

Senator BAYH. We appreciate your both being here with us. 
Mr. ~AN ALSTYNE. It is a pleasure to be here and· it is good to see 

you agam. 
I have submitted a prepared statement that I do not wish to read, 

and it is about 22 pages. In addition, I have submitted to the staff of 
the committee two published pieces on some historical observations 
that I think-­

Senator BAYH. We will put the statement in the record. 
Mr. VAN ALSTYNE. I have not even taken the care to prepare a trun­

cated version, because knowing the order in which I would appear as a 
witness, I thought that might be an exercise in futility and not be re­
sponsive to the prior presentations. So if my remarks seem extem­
porized, please bear in mind that I tried to prepare them while 
listening to the morning discussion. 

This is in my opinion long overdue legislation for the instruction 
of Congress and the instruction of the State legislatures in the use of 
article V. Whatever you do, within fairly substantial guidelines I be­
lieve that your work product should be sustained to the extent at all 
that it were subject to challenge by a State legislature or by members 
of a convention or thereafter. 

I simply want to set the general context so as to reduce the degree of 
enthusiasm that each one of us might feel for some more particular 
professional view that person holds on the one construction of article 
V. Generally, with regard to these matters, subject to an outside 
boundary which might informally be described as an act of manifest 
abuse, my opinion is that the Supreme Court, in a case appropriately 
brought before it testing what you might do with respect to legislation 
of this kind, would defer to the manner in which Congress has resolved 
these questions to its own satisfaction. That is not to say that they are 
literally nonjusticiable, or that there are no boundary lines. It is rather 
to set before you my general view with regard to these problems. 

Generally speaking, the Court will display an unusual degree of 
latitude toward Congress with respect to the implementation of 
article V. If there is a qualification there might be a greater modicum 
of judicial review in the manner in which Congress deals with this 
portion of article V than when the Court might review amendments 
proposed by Congress. That is to say, the deference of the Court should 
be at its maximum, relating to the congressional use of the amending 
process. 

On the other hand, because I am quite clear in my mind that this 
feature in article V, that having to do with the State initiation of 
changes to the Constitution, is emphatically :for the benefit o:f the 
States, the degree of judicial review might be less deferential to Con­
gress inso:far as the view o:f Congress carried into law is hostile to 
State opportunities to secure amendments through this :feature of 
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article V. But in regard to most of the particulars that are featured in 
S. 1710, while I may differ, as I do, in some respects as to which at­
titude more faithfully executes my own understanding of article V. 
I do not regard the alternatives as too far apart in the main as being 
likely to be settled by a Supreme Court decision. 

The State-initiated mode of securing amendments is not in contem­
plation of wholesale revision; it is, rather, to secure to State legisla­
tures a means of getting a fairly efficient response, albeit under the 
auspices of a national convention, to grievances of a rather particu­
larized and limited nature. This is not to say that the use of the article 
is limited to such a function. Indeed State legislatures may compose 
their agenda in the nature of the call they submit by way of their 
petitions, to their own satisfaction. But a petition to secure attention 
to particular issues is by far the most expected kind. 

If there is adequate consensus among 34 State legislatures, is Con­
gress placed under an obligation? In my view, it is, respectfully, to 
respond to that consensus and furnish that kind of convention. 

An analogy has been suggested to you, rather by way of improviza­
tion, I think, to the power to impeach and remove a President. There 
is also power of the Congress to declare war. War, even more than im­
peachment, is of utmost gravity. It was in recognition of its gravity 
that the power and necessity to get a congressional declaration of war 
was put into the Constitution, so as to forestall the unilateral ac­
tivity of the Executive to drag in the country, by rather slow degrees, 
into war. 

So the power to deal with declaring war is given to Congress. To be 
sure,insofar as one does not want war to be declared at all, ever, under 
any circumstances, then consistent with that view one might mount a 
highly intelligent argument that when Congress does trigger its power 
to declare war, the only kind of war it may declare is a total war, an 
all-out war, a war against the world, or at least an all-out uncondi­
tional surrender type of war against a designated country. 

It is long settled, however, that that non sequitur is profoundly 
untrue. The function of the declaration of war clause is to locate a 
judgment in Congress as to whether this country shall embark upon 
sustaining overseas military action. If in the judgment of Congress 
a limited engagement is an appropriate one under the circumstances, 
then it defeats the purpose of the law itself to lay upon the Congress 
the preposterous injunction that it may have no war at all unless it 
has total war. 

I do no mean to borrow a different history from a different clause by 
drawing your attention to the Declaration of War clause. Analogies 
are only that. They are highly imperfect. There are different purposes. 
My analogy is used to correct a misimpression, and put this issue back 
on a more proper footing. 

I do think, however, a suggestive analogy would put before you the 
notion that insofar as the Executive carries out the war, nevertheless, 
the boundaries within which he proceeds as Commander in Chief can 
be laid down and prescribed by this Congress. Correspondingly, under 
article V, this mode of amending the Constitution is meant to commit 
to the discretion of State legislatures when they arrive at the requisite 
extraordinary consensus of two-thirds to set in motion a convention 
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of such dimensions as they believe responds to their perceptions of an 
oversight in the Constitution, or a defect in the Government. 

The draft proposed by James Madison made no provision for a 
convention at all. It was but a two-step process. If the leg-islatures of 
two-thirds of the States agreed upon the particular wordmg of a spe­
cific amendment, then under Madison's formulation, which he main­
tained preference for throughout the proceedings, that proposed 
amendment would at once have to be submitted to the legislatures of 
all of the States, such that upon ratification by three-fourths of them, 
it would at once become part of the Constitution. 

The convention was inserted. Madison's reservation was of the kind 
that has tied up this Congress. It was the vexation of knowing how to 
deal with these matters of not unimportant details. Where shall it 
be held ~ How shall the delegates be selected? What votes may be re­
quired? Madison preferred the simpler alternative of not having a 
convention at all. He lost on that point, and I do not mean to diminish 
the significance of the change. It is rather, again, merely to bring to 
your attention that it was well recognized that Congress would have 
to make a provision for its execution. 

If Congress were to make a provision for the place of holding a 
convention, a contingency obviously contemplated within article V, 
and designated Quebec City, I would suggest to you that that is a case 
of manifest abuse which IS so far from keeping with the idea that 
this article V provision could be useful, that the legislatures and the 
Supreme Court should overthrow the selection of that site. Similarly, 
if Congress required that no amendment could be proposed but by 
four-fifths of the convention, that is so far from any compatibility of 
holding a convention responding to the grievances of the States and 
still allow the convention to go forward that four-fifths would not be 
accepted by the Court. 

Senator BAYR. How about two-thirds? 
Mr. VAN ALSTYNE. It is sufficiently reasonable and measured in 

terms that you have previously spoken to and those formerly endorsed 
by Professor Freund and by others, that I do not regard it as abusive, 
and do not think it makes it intolerable or unreasonably hard to ob­
tain amendments pursuant to article V. Whether it is well advised, 
or whether some alternative is better, such as a simple majority, I do 
not hold any particularly powerful views for that, but I do feel there 
is much to be said that delegates may be selected one way or another, 
and mayor may not come under instruction from the sources that 
elected them, and depending on· the resolution of the neighboring is­
sues, it may well be a sensible sort of self restraint on the operation 
of that convention; that is, to take care that any amendment that 
comes from that body has indeed mounted a two-thirds majority rule. 

On the main issue, however, and despite what has been said here in 
such a passionate fashion, I do not doubt that the most anticipated use 
of the State mode was to get a response in convention to identify a 
specific grievance. Petitions contemplating such a convention should, 
therefore, be respected by Congress. 

If you resolve your will that only petitions seeking all-out conven­
tions are tolerable, you must still exercise judgment and the line that 
you will draw will itself be somewhat arbitrary at the very edge of 
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the line. What judgment is that? Obviously, it must be a judgment 
as to whether or not these petitions all call Tor an open-ended conven­
tion, and whether they have come together in a reasonable period OT 
time, sufficient in Congress view that the expression OT State legisla­
tive consensus is adequately contemporary so that the petitions, all of 
which call Tor an open-ended convention, can be related to one another. 
Indeed, if you do not exercise that kind OT limited judgment, then I 
think a petition originally filed in 1798 must still be counted with those 
filed in 1979, a thoroughly silly result. So you are called upon to exer­
cise judgment as to whether an adequate number OT State legislatures 
are present in any event. 

Professor Dellinger said that to contemplate a convention call at 
the request OT 34 States for a limited purpose is to trivialize article V. 
I submit that is Talse. The subject may, OT course, be OT breathtaking 
sweep. It might even be a proposal to repeal outright the first amend­
ment to the Constitution, which I would view as not trivial, but hor­
rendous. It might be less controversial. I can hypothesize a situation 
where the President OT the United States may be enormously popular, 
but barred IToro. reelection by the 22d amendment, and whether the 
other party in Congress has a majority in Congress, so that there is 
no chance Tor Congress to propose repeal OT the 22d amendment, but 
nonetheless, two-thirds OT the State legislatures think it important 
enough to consider repeal of the 22d amendment to submit uniform 
petitIOns requesting a convention to consider exactly that subject, the 
repeal OT the 22d amendment. 

Some may think the topic trivial. I would not. I would regard it 
as intermediate importance, somewhat more important than the pro­
hibition amendment, the 18th, or its repeal, in the 21st, or as somewhat 
less important than a convention to consider the repeal of the first 
amendment. 

I hold that this part OT article V is an express vehicle by means of 
which State legislatures, when they are dissatisfied with the response 
OT Congress, may proceed on their own. This is a possible use of it, 
the hypothetica122d amendment situation. 

I submit to you respectfully that it is altogether in keeping with 
the proper use that Congress, as it convokes the convention, to appro­
priately limit the convention to the purpose it was convoked for in 
the first instance. 

InsoTar as, by some untoward event, that convention-called for 
that (>urpose, and under these auspices-were suddenly to run away 
with Itself and, instead, produce an antiabortion amendment, Tor ex­
ample, so Tar Trom the exercise that brought it into being, and Trom 
the common understanding of those who brought it into being, that it 
would be entirely proper to reject that amendment on abortion. 

It is so obviously nongermane to. the auspices of the convention 
otherwise properly assembled, it would 'be entirely proper Tor Congress 
to reject it. I add that in anticipation, Trankly, of PrOTessor Gunther's 
objection; that although Congress might provide Tor a convention 
with a limited agenda, the convention once in being is a plenary body 
that may do entirely as it pleases. I wholly disagree. Merely as a 
prudential matter, moreover, I think that a limitation by Congress 
announcing in advance that an amendment not in keeping with the 
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agenda as previously determined according to the concensus of the 
petition of the 34 States would not, in turn, be submitted, would be 
useful. Such a guideline is constructive and will be extremely helpful 
to the convention itself so you could minimize the likelihood in fact 
of such maverick proposals being entertained by the convention. 

Finally, the insertion into article V that there be a convention was 
undoubtedly meant as a buffer. It is to get solemn consideration in a 
national form, inclusive of States that have not previously considered 
the matter, or did not choose to join in the call, so as to consider the 
proposal or variety of proposals germane to that subject. It is a na­
tional form, it is broader, it takes more time, it insulates the process 
and it utterly fulfills, in my best view, the function for holding a 
convention. 

Others who see this as triviality may hold to their opinion. I do not. 
I see it as originally intended, the function originally intended. 

With respect to S. 1710, to the extent that it is compatible with the 
interpretation I share with you today, I think it is basically a sound 
bill. There are portions of the bill that I attempt to address in my pre­
pared statement going to the rescission of ratification, which I strongly 
oppose as being probably unconstitutional and at best, being unwise 
for Congress to do, but that deals with matters beyond the scope of 
our discussion this morning. 

Thank you. 
Senator BAYR. So as not to prolong the questioning, and I have 

several questions I would like to submit in writing if I could, Profes­
sor. I a,npr!'ciate your testimony. 

On that last note, do you feel that inclusion in any procedure of the 
rescission clause is unconstitutional ~ 

Mr. VAN ALSTYNE. Yes, I do, and I think it is utterly unwise for 
Congress to adopt it. I think it is unconstitutional. but that is a de­
batable point, and I am not sure that a court would see it abusive of 
Congress' power so that they would take the case, but I think it is 
unwise, and jt ought to be deleted. 

Were Ia member of the Congress, in view of the good faith con­
troversy over the pending 27th amendment, the uncertain status 
of the attempted rescissions there. I could not in conscience vote for 
a bill which contained a provision like this, which, though not directly 
applicable to the 2·7th amendment, would provide additional ground 
for argument for its ultimate demise, which I think would be totally 
unfortunate and entirely unwarranted. 

Senator BAYR. Thank you very much. . 
[Mr. Van Alstyne's prepared statement and responses to questIOns 

from Senator Bayh and Senator Thurmond follow:] 

PREPARED STATEMENT OF WILLIAM W. VAN ALSTYNE· 

INTRODUCTION 

Article V of the Constitution provides that Amendments may proceed from 
"a Convention" convoked "on application of the Legislatures of two-thirds of 
the several states." Article V does not itself provide any details respecting re­
quirements of form or of substance of those state legislative applications. 

*William R. Perkins and Thomas C. Perkins Professor of Law, Duke University. 
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Neither does it presume to describe the manner of composing a Convention, the 
place for it to meet, or the procedures for its conduct. That all of these questions 
would eventually have to be addressed in some responsible fashion, however, 
was itself anticipated and understood in 1787 when Article V was under con­
sideration. The Records of the Federal Convention of 1787 (vol. II, M. Farrand 
ed., at p. 558) register James Madison~s initial concerns: 

"Mr. Madison remarked on the vagueness of the terms, 'call a: Convention for 
the purpose,' as sufficient reason for reconsidering the article. How was a Con­
vention to be formed? by what rule decide? what the force of its acts?" 

'i'hat such questions as there would indeed subsequently have to be resolved 
incidental to the effective use of this portion of Article V, moreover, was well 
understood. But their admitted uncertainty, and the omission to provide for 
them in Article Y itself, were not deemed sufficient reason either to abandon the 
provision in Article V or to outfit the' Article with further details, It is true 
that James Madison personally preferred a mode of state legislative initiated 
amendment altogether avoiding these uncertainties. His preferred alternative 
was to provide that whenever two-thirds of the state legislatures had severally 
agreed upon the terms of a proposed amendment, Congress should thereupon 
submit such amendments to all the legislatures of the several states (or to con­
ventions in all of the states), with the amendment becoming effective once 
ratified by three-fourths of those legislatures (or conventions), thus obviating 
the need to route proposed amendments through a called national convention. 
See II Farrand at p. 559. But as Madison also declared (id. at 629-30) : 

"He saw no objection however against providing for a Convention for the 
purpose of amendments, except only that difficulties might arise as to form, 
the quorum, etc. which in Constitutional regulations ought to be as much as 
possible avoided." 

Senate Bill 1710 is a contemporary effort to provide effective guidelines for 
the information and instruction of state legi'slatures and for Congress itself in 
respect to the very kinds of matters understandably omitted from Article V. It 
is not perpetually binding on subsequent Congresses of the United States (i.e., 
as an Act of Congress it is of course subject to repeal) and it may not be immune 
from judicial review under all circumstances. Yet, neither of these considera­
tions is sufficient in itself for regarding SB 1710 as either pointless or ill advised. 
To the contrary. Insofar as this Bill does not attempt to prevent its own ultimate 
review in the Supreme Court (to whatever limited extent that that Court may 
otherwise conclude is within the range of "justiciable" questions), I regard this 
Bill as superior and less presumptuous than alternatives which would presume 
to do so. And insofar as some subsequent congress may wish' to alter one or 
another of its provisions prospectively, in keeping with difficulties that may here­
after appear (but are not now obvious), that power in Congress should similarly 
be regarded reassuringly. rather than with frustration or animus. 

Since 1787, there has been an aggregate of more than two hundred state legis­
lative applications in contemplation of constitutional conventions pursuant to 
Article V. Although at no time were there outstanding petitions sufficiently con­
temporary in time and sufficiently similar in content as to have produced a called 
convpntion (the closest were petitions contemplating an amendment to provide 
for the election of Senators-which petitions were mooted when Congress itself 
proposed the Seventeenth Amendment so providing). it is quite plain that this 
portion of Article V was meant to be as available for use as that portion rpposing 
a power in Congress to propose amendments by two-thirds vote of both Houses. 
And insofar as the very substantial details necessary to make this portion of 
Article V more perfectly operational were expected to be provided, it strikes 
me as eminently reasonable that Congress should attempt to do so in legisla­
tion directed to the subject generally. rather than to some particular problem 
ad hoc. Proceeding in this fashion would appear to be in keeping with the 
expectations attending the original debates on Article V itself and extremely 
useful for the guidance of state legislatures. for any Convention convoked upon 
their application. and for Congress as well. The general propriety and usefulness 
of this kind of Bill, therefore, impress me as both worthy and right. 

II. QUESTIONS OF POLITICAL, BUT NOT OF CONSTITUTIONAL, SIGNIFICANCE 

Given the background and text of Article V itself. and given the substantial 
number of Supreme Court dpcisions which either hold or imply that the imple­
mentation of Article V by Congress will be respected by that court (at least in 
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the absence of egregious or manifest abuse by Congress), in my opllllOn most 
of the questions that this Committee is concerned with under Senate Bill 1710 
are questions of statescraft, fairness, and prudence-rather than questions <>f 
constitutional power. Objective standards, readily identified and plainly dis­
allowing any of the provisions of Senate Bill 1710 even as now drafted, do not 
exist. In their absence (and as confirmed by the general deference the Supreme 
Court has observed toward Congress with respect to Article V questions), I think 
it most unlikely that the Bill can be discredited on the claim of simple uncon­
stitutionality. 

Many of its provisions (e.g., that which assigns to each state a number of 
convention delegates equal to its whole number of Senators and Representatives 
in Congress; that which provides that each delegate's vote shall count indi­
vidually [rather than each state voting qua state, as was the case in the 1787 
Convention] ; that which provides for delegate selection as each state legislature 
shall decide) are planly subjects of reasonable differences of opinion as to their 
wisdom and effect. None of these seems to me beyond the boundary of congres· 
sional preference; however, and while there are doubtless equally "constitutional" 
alternatives that Congress might provide, it may be sufficient that (a) these 
provisions appear to be both fair and workable and (b) they do establish a 
uniform standard which state legislatures may thus take into account in con­
sidering the desirability of applying for a convention in the light of these 
standards. that they are at least demonstrable superior to the utter uncertainty 
of providing no standard at all. That uncertainty, I suggest, favors only those 
who are so very apprehensive of any use of the state legislative mode of securing 
amendments to the Constitution (which apprehension I share to some extent but 
believe is not a just reason to omit any provision respecting state legislative­
called conventions) that they prefer an indefinite state of complete uncertainty. 

Questions similar to those noted above, albeit probably less significant than 
those questions, can be seen elsewhere in the Bill. For example, that the most 
senior state supreme court chief justice shall preside until a convention shall 
elect a presiding officer, that "any aggrieved State" may sue in the Supreme 
Court with respect to alleged congressional errors under Sections 6 or 11 (but 
must do so within Sixty days after such claim first arises (1), without such op­
portunity otherwise forbiJding suits appropriate under the Constitution or any 
other laws), and that the G.S.A. shall provide "such facilities" as the conven­
tion may require (but that no federal funds are to be appropriated for convention 
expenses), are questions of this kind. Again, without at all disparaging questions 
or alternatives that may sensibly be pressed by others on Issues such as these, 
those questions and alternatives do seem to me to be less matters of constitu­
tional power and propriety than of specific political wisdom and preference. 
Other than as questions may arise in this Hearing, I mean therefore not to 
address them further in this statement. 

m. QUESTIONS OF CONSTITUTIONAL POWER AND OF CONSTITUTIONAL WISDOM 

In this summary presentation, submitted in the advance of the actual hear­
ings, there are but three issues of constitutional power or propriety that I be­
lieve warrant comment: 

1. The Manner in which S. 1710 describes an acceptable state legislative 
application;

2. The Manner in which S. 1710 describes the obligation of Congress in reo 
sponse to such applications;

3. The Manner in which S. 1710 provides for state legislative rescissions either 
of applications or of subseqeunt ratifications. 

In respect to the sufficiency of a state legislative application for a constitu­
tional convention, I believe that S. 1710 stands in need of some clarification-but 
that that clarification can be provided in the accompanying legislative history of 
the Bill and that it may, therefore, be sound and sufficient as it stands. The func­
tion of Article V's provision for state legislative applications is as Madison 
noted in The Federalist (No. 43) : "Jt * * * equally enables * * * the State 
governments to originate the amendment of errors, as they may be pointed out 
by the experience on one side, or on the other." Whether the errors that might be 
perceived would be particular errors or general errors is not assumed either 
way, and I have no doubt that state legislatures were meant to be left free to 
their own perceptions respecting the kinds of errors suitable in their view for 
correction under the auspices of a constitutional convention. If this is so, as 



293 


I think it was so, the kind of state application which would be a "valid" applica­
tion under Article V may be any of a large possible variety. Accordingly, the 
sole check on the breadth (or narrowness) of a given state legislative applica­
tion is the check provided for by Article V itself-that two-thirds of all the 
state legislatures must be in manifest agreement respecting the scope of the 
convention they ask to be called, the necessity of each state so to secure like 
applications from thirty-three other states providing the limitation set by Article 
V itself. 

It is conceivable, for instance, that a state may be so agitated by dissatisfac­
tion with the entire Constitution that its legislature may apply ,for a conven­
tion in which wholesale revision may be entertained. That state's application is a 
valid one, not to be disregarded by Congress, but necessarily leading to no called 
convention unless matched within a reasonable period of time by like applica­
tions from thirty-three other states. 

It is somewhat more likely, on the other hand, that a given state legislature 
will have a particular subject of tentative amendment which alone moves it to 
apply for a convention, and yet not be confident that the particularity of its own 
concern is shared by a sufficient number of other state legislatures as to give 
rise to the requisite number of like applications from those other states. In 
that event, as a matter of securing the requisite consensus, it may submit an 
application identifying the particular occasion or subject that animates its own 
interest, while yet providing expressly that the convention for which it makes 
application shall also be free to consider such additional subjects as any other 
state may wish to have considered as well. By that means, it may hope to frame 
an appeal sufficient to attract like applications from thirty-three other states, 
some of which may not share the particular concern of the first state's applica­
tion but are willing to have that state's concern reviewed in convention equally 
with a different concern of their own. Under such circumstances, Congress would 
be bound to call a convention which would perforce be free to consider such sub­
jects or proposals as the delegates in attendance saw fit to bring forward on 
behalf of their state, as the valid applications each and all so specified. 

It follows similarly that when thirty-four states do share a limited concern 
which they wish to have addressed in convention, and yet stand opposed to pos­
sible revisions to other portions of the Constitution with Which they find no 
fault, they should equally be allowed to submit applications refiectingthat
view-with the expectation that Congress will respect the uniformity of their 
requests. It is imaginable, for instance, that a state legislature may wish to 
have considered in convention an amendment which, when proposed and ratified, 
would simply repeal the twenty-second amendment (which limits eligibility for 
election as President to two four-year terms). If that state legislature wishes to 
act on its own confidence that thirty-three other state legislatures can be per­
suaded to apply for a conventioon in which that amendment of repeal would be 
reviewed for proposal, and no other alteration could be entertained, I know of 
no basis for Congress to regard its application to that effect as less than "valid," 
or to decline to call a convention if, indeed, thirty-three like applications were 
forthcoming from the other states. 

An almost unlimited number of intermediate permutations are also imagi­
nable. ,Some state legislatures may conclude that repeal of the twenty-second 
amendment is desirable, for instance, but seeing no prospect that that desirabil­
ity will appeal to Congress and despairing that an application seeking a conven­
tion only for consideration of that one subject will strike sufficient response in 
thirty-three other state legislatures, it frames its application more broadly. 
Yet, eager to have its repealer amendment considered, and willing on that ac­
count (in order to secure a convention) to have certain other subjects (of more 
urgent concern to other state legislatures) considered as well, still that state 
legislature may prefer that there be no convention at all rather than that there 
be a convention in which, say. the First Amendment could be modified or re­
pealed. In that circumstance, I suppose it may frame an application suitable 
to its view: an application for a convention in which repeal of the twenty-second 
amendment shall be considered together with such other proposals as may be 
brought before the convention, exclusive, however, of any proposal which would 
alter or abolish the First Amendment. Again, supposing that thirty-three like 
applications were shortly thereafter forthcoming, I would think Congress then 
to be bound to provide for the convention in keeping with the common descrip­
tion of the requisite number of state legislative applications. 
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. Th~ point of all of these illustrations is the same: a state legislative applica­
tIOn IS not more or less "valid" that another because of its breadth rather each 
~pplicat~on is "va.lid': regardless of its specificity or its breadth. And the qu~stion 
m. eac.h lIlstance IS. SImply the question as to whether a sufficient number of ap­
plicatIOns of suffiCIent consensus have been received as to require On the part 
of Congress, the calling of a convention responsive to that COnsensus. ' 
. S. ~710 appears to .recognized the matter in this light and, accordingly, I be­

lIeve It reflects the rIght approach. Section 2(a) provides that state legislative 
resolutions shall state "the general subject of the amendment or amendments 
to be proposed." Section 6(a) provides that when the requisite applications 
"with respect to the same general subject" have been received, the Congress 
shall proceed to call a convention "upon that general subject." Section 10 tracks 
the same view by providing that a called convention shall propose only such 
amendments as deal with the same subject (or subjects) as that reflected in 
the convoking resolution, and Section l1(b) (1) (B) contemplates rejection of 
a convention-proposed amendment only if "such proposed amendment relates to 
or includes a general subject which differs from or was not included as one of 
the general subjects named or described in the concurrent resolution of the 
Congress by which the convention was called." 

If there are difficulties in this aspect of S. 1710, they are probably difficulties 
of reasonable interpretation only and I am not satisfied that alternative formu­
lations would be any better. For instance, I take it to be consistent with the 
Bill that it does not mean to preclude an application which would mean to leave 
the convention agenda of subject matter completely open, despite the provision 
requiring that such legislative resolutions state "the general subject of the 
amendment or amendments to be proposed" in convention. Presumably, con­
sistent with that requirement, a state may submit an application requesting 
a convention "for the purpose of conSidering such amendments to the Con­
stitution as the convention may decide to propose." Alternatively, I assume 
the provision is meant to allow an application which, while designating a par­
ticular subject that that state believes to provide the occasion for a convention, 
provides also that the convention may consider and dispose of "such other 
proposals as any other state may wish to bring before it." If S. 1710 were meant 
to forbid a called convention free to set its own agenda in keeping with the 
sponsoring app'ications of thirty-four identically inclined state legislatures, I 
would doubt its validity-as I do not doubt that such a convention is con­
templated by Article V. But I do not read the bill that way and, accordingly, 
have no problem of that kind. 

Similarly, I assume that its provisions are satisfied even were there thirty­
four applications in very clear agreement on the particularity of a given subject 
(e.g., "a convention to be cared for the purpose of proposing an amendment 
which, when ratified, would repeal the twenty-second amendment.") That is, 
I suppose the prOvision that the applications reflect consensus at least as to 
"the same general subject" (emphasis added) is meant to be generous, rather 
than restrictive: that it is enough that a common subject (or subjects) be 
shared by applications to count each as valid with respect to that subject, 
despite marginal differences in phraseology. If, on the other hand, S. 1710 were 
meant to disallow the convoking of a convention even when thirty-four identi­
cally framed state app'ications were very clear in agreeing to a very particular 
and limited subject (I.e., "tt convention called solely to consider repeal of the 
twenty-second amendment"), then. I would doubt its vttlidity-as I do not doubt 
that such a convention is itself contemplated by Article V. But I do not read the 
bil' in this way either, and accordingly I have no problel'1 of this kind. 

Rather, I take it to be the function of the bill in this respect to lay down in­
structive and useful guidelines in keeping with the interpretation of Article V 
I believe to be sound. A state may apply foo.. whatever scope of constitutional 
convention it believes best responds to its felt interests, u?derstanding !it the 
same time that no such convention is to be called unless thIrty-three addItional 
applications agreeahle to the same kind of convention are al~o received by Con­
gress within the prescribed reasonable time limits. When It becomes clear to 
Congress' reasonable satisfaction that sufficient applications in contemplatil:~n of 
the same kind of convention (respecting the scope of its work) have been receIved, 
Congress shall indeed call that convention and, accordingly, prescribe the scope 
of its work. A convention thus called may accordingly consider, reject, or propose 
amendments responsive to the subject or subjects within the scope of that agenda 
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and not otherwise. Thus, the original applicant states may be assured that the 
convention will meet and consider all matters however broad, that characterized 
their applications. Correspondingly, when their original expressed concern was 
modest in scope, they need not fear that their applications can be rejected by 
Congress on that account or that a convention may presume to disregard the 
boundaries of the subject or subjects which solely occasioned its being called 
at all. 

If this construction of the Bill is corre,ct, then I think the Bill is itself both 
correct and desirable. It does not eliminate all axeas of good faith disagreement, 
but on this subject no bill can and this bill does provide for a degree of under­
standing and coherence that we have lacked for too long. 

Objection may be made to this interpretation of Article V that it leaves much 
to Congress, i.e., that it assigns to Congress the necessity of assessing various 
state legislative applications to determine whether the requisite two-thirds con­
sensus on any subject exists. It will likewise doubtless be urged that all such 
difficulties can be avoided if Congress now presumes to declare that there is 
only one kind of "valid" state legislative application, and that agreement on the 
requisites of that one kind of "valid" application would virtually eliminate the 
alleged difficulties. Specifically, it may be argued that the only "valid" state 
legislative application is one which is submitted in contemplation of a conven­
tion of unlimited revisory authority over the whole of the Constitution-and 
that any state application not manifesting an understanding of that power 
shall not be counted as all. According to this view, a state may of ,course iden­
tify a subject that occasions its application, but it must do so in an application 
that nonetheless makes plain that the application extends to a convention called 
not merely to treat of that subject but to treat of any and of every other subject 
that delegates lllay introduce for discussion and proposal. 

A number of able individuals have urged this course. (If it were adopted, in­
Cidentally, it would not necessarily require any change in S. 1710 in either Sec­
tion 2(a) or Section 6(a) ; each of these will bear the interpretation that while 
every state application must state "the general subject" of an amendment (or 
amendments) to be proposed, these statements are but advisory and that when 
called, a convention may nonetheless consider whatever else any delegate sees 
fit to bring before it.) (On the other hand, adoption of this view would require 
a change in Sections 10 and 11 (b) (1) (B), insofar as the first of these two sec­
tions purports to restrict the agenda of a called Convention to the subject or 
subjects identified in the state applications, and the second impliedly authorizes 
Congress to refuse to submit to ratification such amendments as a convention 
may propose not within the subject or subjects identified in the state applica­
tions.) 

Despite the respect I have for those who urge this course, I disagree with them 
entirely and believe that they are mistaken. Rather, I agree with the Special 
Report of the American Bar ASSOCiation, the view of Brickfield in his Study for 
the House, and the view held also by Professor Kurland of the University of 
Chicago, Kauper at Michigan, Noonan at California, Bonfield at Iowa, and the 
rest ot the substantial majority of persons who have reviewed this matter. My 
reasons for this conclusion are set forth in two pieces of writing, both of which 
are appended to this Summary--and for that reason I will not reiterate them in 
any detail here. Essentially, they come to this. I do not believe that Article V 
meant, either advertently or inadvertently, to attach a "price" to the use of 
Article V by concerned state legislatures. In my view, the most expected use of 
Article V was to respond to particular perceived grievances against Congress, 
and to particular perceived shortcomings in the Constitution following its 
adoption. 

The most expected use of Article V was to permit the states a reasonably 
efficient and prompt means of perfecting amendments occasioned by particular 
developments, e.g., omissions by Congress or Acts of Congress both surprising 
and alarming in view of what had been supposed would be the case, and/or 
decisions by the Supreme Court reflecting unexpected interpretations of the 
Constitution. Two-thirds of the states could at once set on foot the necessary 
corrective measure which, if found suitable and responsive in a deliberative 
convention in which all the states would be represented, three-fourths of the 
states might unite by subsequent ratification to make :t part of the Constitu­
tion itself. If two-thirds of all the state legislatures do indeed manifest agree­
ment on the particular subject for review in a constitutional convention.. there­
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fore, I see no reason to disallow the validity of their applications and no reason 
to disregard their will that no other subjects, not then agitating them, should 
be treated in that convention. This view seems to me more reflective than any 
alternative of what Hamilton wrote in Federalist No. 85. Urging that the Con­
stitution be ratified despite different kinds of misgivings in some states as to 
different parts of the Constitution, Hamilton observed: 

"If * * * the Constitution proposed should once be ratified by all the States 
as it stands, alterations in it may at any time be effected by nine States. Here, 
then, the chances are as thirteen to nine in favor of subsequent amendmerit, 
rather than of the original adoption of an entire system. [Hamilton's footnote, 
reads instructively: "It may rather be said TEN, for though two thirds may 
set on foot the measure, three fourths must ratify."] * * * [E]very amendment 
to the Constitution, if [the constitution is] once established, would be Single 
proposition, and might be brought forward singly. There would then be no 
necessity for management or compromise, in relation t.o' any other point-no 
giving nor taking. The will of the requisite number would at once bring the 
matter to a decisive issue. And consequently, whenever nine, or rather ten 
States, were united in the desire of a particular amendment that amendment 
must infallibly take place. There can, therefore, be no comparison between the 
facility of affecting an amendment, and that 0:( establishing in the first instance 
a complete Constitution." 

I am satisfied from canvassing all of the earIy constitutional materials as 
well as the writings of my colleagues that the requirements of holding a con­
vention was to buffer state-legislative proposals for Rpecific amendment from 
being at once submitted for ratification by requiring their review by a national, 
deliberative body as a prerequisite to ratification. It was not, on the other hand, 
to establish a plenary and uncabinable proceeding free to act ultra vires the 
expressed will of the state legislatures which called it into being. 

A sense of prudence and of self-interest among state legislatures is expected 
to operate in such fashion that few will submit applications SQ narrow aIH!!. con­
fined that they assume the risk that thirty-three other state legislatures will 
not see fit to submit applications identically narrow and confined. A state legisla­
ture may ignore that risk, of course, and submit a very narrow application, and 
have it counted as valid-for what it is. If Congress, acting in good faith (as 
Congress is expected to do under Article V) concludes that that state's state­
ment of restrictions on the subject of a convention are narrower or more exclu­
sive than other states find acceptable in their own applications, then Congress 
will Simply count that apolication as "valid"-but valid merely for what it is, 
i.e., a convention of so confined description that there is but one valid application 
befor.? it calling for a convention of that description. 

Correspondingly, where it is plain to Congress that thirty-four applications 
have been received in which the consensus respecting the scope of the conven­
tion is clear and unmistakable, whether that consensus be on a scope of con­
siderable breadth or of considerable specificity, it should at once proceed to 
call a convention responsive to that consensus. As I think S. 1710 (albeit requir­
ing some modest interpretation) so prOvides, I believe it to be sound and 
desirable~ 

On the last question I mean to address in this submitted statement, lack of 
time requires me to be even more succinct. I oppose the provision which provides 
that a state legislative ratification of a constitutional amendment may be with­
drawn or rescinded and, albeit not with equal rigor, siwilarly oppose the provi­
sion providing for withdrawal or rescission of convention 'lpplications. Congress 
has never intimidated to the States that an act of ratification is less than final. 
Twice at least, moreover, Congress has declined to accede to purported rescis­
sions. While there is no adjudicated settlement respecting the constitutionality 
of purported rescissions, I believe that the past practice of congress refiects the 
better view of the matter by far. 

Article V itself nowhere speaks of "rescissions," but only of ratification. An 
amendment may lie before a state legislature for a reasonable period of years and 
may not, of course, at once impress that legislature as sufficiently worthy or free 
of doubt to be approved. That is as it ought to be, as ratification should be a 
considerate act. And it is a far more considerate act when undertaken with the 
understanding, thus far confirmed by congressional practice, that when done it 
is final. The power of the state to ratify an amendment, moreover, is derived 
wholly from Article V; it is not, as in respect to ordinary matters of state legisla­
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tion, a byproduct of the state's own constitution as several. Supreme Court 
decisions make quite clear. It thus bears no fair analogy to the enactment of a 
state law which, being found unsatisfactory to a succeeding legislature, may at 
once be repealed. Rather, once exercised, the Article V power to ratify is at an 
end; it is functus officio. 

Were the matter legitimately doubtful, however, still it is the better course for 
Congress not now to introduce an additional instability in the ratification 
process. A license to rescind, even as expressly authorized by Congress, is of 
uncertain constitutionality at the very least. An apparent prerogative to rescind 
may encourage states more blithely to "ratify" a proposed amendment, carrying 
it through quite inconsiderately on the supposition that at least so long as less 
than thirty-seven other states have not yet ratified, it may at will reconsider 
and recall its casual sponsorship. That unsteady casualness, with the prospect of 
states dropping in and out again of the ratification list (as differing coalitions 
may produce different majorities within the same legislature after each elec­
tion), impresses me as wholly unwise for Congress itself to encourage. Insofar 
as at least two amendments (the fourteenth and the fifteenth) were promulgated 
by Congress which refused to grant any standing to purported "rescissions," 
moreover, a different disposition (generally to "permit" rescissions) by the 
present Congress may unnecessarily reopen attempts to unsettle those amend­
ments. To be sure, the Supreme Court has generally indicated that such questions 
are "nonjusticiable," i.e., not suitable for judicial resolution but most suitable, 
rather, for Congress. If, however, Congress itself is inconstant in the manner in 
which it purports to settle such questions (for instance, disaliowing rescissions 
as to the fourteenth and fifteenth amendments, but allowing them for the twenty­
second amendment or, as contemplated by S. 1710 more generally), a fair ques­
tion is raised as to whether Article V permits Congress to be inconsistent in 
its own rules of decision. 

All of these (and other questions too) are avoided by revising S. 1710 to pro­
vide that ratification by a state is indeed a final act and may not be recalled-a 
modification I think to be desirable. Assuming, however, that this issue were 
sufficiently divisive within the current Congress that that change cannot be made 
without unreasonable delay and possible prejudice to the balance of S. 1710, at 
the least the section now providing for rescission should be dropped; those Mem­
bers of Congress concerned with the implications of the current provisions with 
respect to the pending Equal Rights Amendment, as well as those opposed to 
providing for such a license either as a matter of wise policy or as a matter of 
constitutional propriety, will rightly oppose S. 1710 altogether rather than become 
a party to the "enactment" of so doubtful a provision as this. 

The arguments I find persuasive and correct against the propriety of purported 

rescissions of ratifications apply in substantial measure, but not in full measure, 

to the provision respecting rescissions of state applications seeking a constitu­

tional convention. On balance, I support the same conclusion here as well: a state 

having filed an application describing an amendment or a subject it wishes to 

have considered in convention ought to understand that its proposal is meant to 

encourage the legislatures of other states to consider and thereupon to join in 

that call-a license to pull back the application within the period of time S. 1710 

otherwise provides to other states to file similar applications destabilizes the 

whole process and makes the application an unruly sport, subjecting each state 

legislature to uncertainty about the seriousness with which other states have 

acted, encouraging applications more likely than otherwise to be rather casual, 

and inviting new controversy in each state that has already filed a petition to 

jockey for position to secure its recall. When Congress itself has set a reasonable 

outside time limit within which like petitions from thirty-three other states must 

have been received in order to require a called convention, it strikes me that pro­

viding also for a (questionable) license to withdraw a petition is both unwise and 

unnecessary.

One may acknowledge, however, that applications seeking a constitutional 
convention may reasonably be seen as different in some elementary respects from 
acts of ratification-and that a different rule in respect to applications may be 
defensible. The procedure provided by Article V for state legislatures to initiate a 
called convention is, after all, principally a provision intended to provide recourse • 
to secure amendments against the failure or resolve of Congress not itself to 
initiate the desired kind of amendment; it is a provision meant emphatically to 



298 


provide a means to the states to petition for a redress of constitutional grievances 
against perceived usurpations by the national government and to make repairs 
of a kind the national government itself might lack the motive or capability to 
propose. Insofar as the state-called convention mode of proposing amendments 
proceeds from that concern, then it may be fair to compare the filing of a state 
application to a petition for redress of grievances which, if the filing state itself 
determines no longer to be a just grievance, the state should be permitted to with­
<lraw-rather than compelling the holding of a convention that does not now 
!Lave its support. Our history of state applications, unlike our history of ratifica­
tions, is itself somewhat consistent with this view of the matter; I.e., some peti­
tions have doubtless been filed more as a signal of anger or distress (to "send a 
message to Congress" as it were), than from more measured thought that a con­
vention would be called. Ratification has a different history and, I think, a 
different gravity. A different rule respecting the different phenomena would, 
though I do not favor it, be understandable. 

Overall, subject to the observations and reservations I have summarized, I 
believe that S. 1710 is desirable legislation. The present complete uncertainty 
respecting the adequacy of state applications, the procedure for convoking a 
convention, the boundaries of its agenda, and the representation of states in that 
convention, and plainly undesirable. Article V's provision respecting state applica­
tions to secure review of perceived constitutional shortcomings in convention was 
neither casual nor trivial. It was meant to be highly important and expected to be 
most useful. The omission of congress to provide a framework to enable state 
legislatures to measure the wisdom and efficacy of proceeding by application has 
been regrettable. That omission, leaving virtually all questions associated with 
this part of Article V unsettled (and even incoherent), has been unworthy of 
Congress itself. Legislation which can be altered insofar as experience may show 
such alterations to be sensible is virtually two centuries overdue and S. 1710 is 
basically a sound oc.casion to correct that overSight. 

QUESTIONS SUBMITTED BY SENATOR BAYH FOR PROF. WILLIAM VAN ALSTYNE 

1. It has been recommended that the procedures issue should be confronted 
at a time when the problem can be faced in the open and without pressure, in 
order to be prepared in advance of state 'action. Since most scholars agree that 
one Congress cannot bind another, would it be a prudent use of the Congress' time 
to consider tmplementing legislation before applications are received from the 
states for a convention? Should Congress routinely enact procedures legislation 
at the beginning of each Congress in order to be prepared ? 

2. Section 3(b) of S. 1710 provides that questions "concerning the State legis­
lative procedure and the validity of the adoption or withdr-awal of a State resolu­
tion cognizable under this Act are determinable by the State legislature." Would 
this provision take away all power of Congress to consider the validity of a 
resolution, regardless of the circumstances sUI'rounding its alleged adoption? 

3. Likewise, in Section 3(b) and Section 5(b) of S. 1710, the power is removed 
from Congress to determine the validity of any withdrawal of an application. 
What are your thoughts on these sections? 

4. In many of the petitions that have been submitted, it appears there has been 
consideration by the State governor and in many instances the governor's signa­
ture a:ppears on the petition. Would this indicate that State's preference for in­
cluding the governor in the process, or possibly the tradition of that State's 
legislative policy 

5. There have been seveI'al petitions submitted to Congress which state, in 
effect, that a convention is to be called on a specific subject, including specific 
language for an amendment, and if any other subject or language is adopted 
the petition is to be considered null and void. What are your thoughts as to the 
consequences, if after a convention is called, several states were to withdraw 
their petitions or refuse to participate further? 

6. If a procedures bill were to be adopted by Congress which included a pro­
vision for the calling of a limited convention, do you have an opinion as to the 
odds of that convention ultimately eXpanding the subjects for review and 
discussion? 

7. The procedures legisl'ation pending before this Subcommittee contain a clause 
with respect to each delegate taking an oath to refrain from discussing any sub­
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ject other than that subject which was authorized.by the petitioning states. Other 
than a moral exhortation, what moons of enforcement is available? 

8. The ABA and several constitutional scholars have recommended that conven­
tion delegates be popularly elected. Can you foresee any problems that may be 
connected with those elections with state laws, or possibly tne necessity of amend­
ing state laws to accommodate those elections? 

9. What are your thoughts on convention delegates being appointed? Would 
that appointment be made by the governor or the State legislature? 

10. The ABA Report states there is no evidence of any federal constitutional 
bar against a member of Congress serving as a de~egate. Do you have an opinion 
on that? 

11. What are your thoughts with respect to a State legislator serving as a 
delegate to a convention? WLat are the ramifications of a State legislator serving 
as a delegate, proposing an amendment and then returning to the State and 
ratifying that amendment? 

12. Would a provision in procedures legislation, such as that contained in 
S. 1710, Sec. 7 (a) which states that no Senator or Representative or person 
holding an office of trust or profit under the United States, shall be appointed 
as a delegate-be an effective bar? 

13. Is the exclusion of Federal employees as delegates justified in light of. the 
fact that State employees would not be excluded? 

14. Is it appropriate for Congress to include in the implementing legislation, a 
clause deSignating either the Federal government or the States to provide funds 
for the convention? 

15. In your opinion, which entity should bear financial responsibility for a 
convention? • 

16. S. 1710 embodies the basic tenants of federalism and the sovereignty of 
the States. In Section 8(b), which states that with respect to no federal funds 
appropriated for a convention, the states shall bear all expenses incurred. The 
constitutional question seems to be how can the Congress require the legislatures 
of the sovereign States to appropriate funds for the support of a federal con­
stitutional convention? In the past there has been instances of "matching funds" 
but precedent would be set for total financial support by the States. The conven­
tion would be totally dependent upon the goodwill of each and every State to 
pay its share, which as we know, was one of the problems faced by the Convention 
of 1787. 

17. In S. 1710, the State supreme court justice with the most tenure shall 
convene the constitutional convention and administer the oath of office to each· 
delegate and preside until officers are elected. What are your thoughts on this 
provision as to the l)racticalities and political impact? 

18. As we know, the original convention was in session roughly five months 
and drafted the entire Constitution, do you have any recommendation as to 
the duration of any future convention? 

19. Section 9 of S. 1710 eliminates the provision in S. 3 which provides that a 

constitutional convention shall terminate in one year unless extended by Con­

gress. Would this omission effectively authorize a continuing convention? 


20. I would like to draw your attention to the fact that S. 1710 does not 
provide for a vote on final passage of an amendment by the convention. If S. 
1710 was to be passed by Congress, do you think it could be implied that the 
convention itself has the authority to determine the mode and margin of the 
vote, or would that become a matter to be decided by the courts? 

21. By what vote, whether required by procedures legislation or left to the 
convention to decide, do you think should be required for passage of an amend­
ment? A simple majority or two-thirds or possibly some other fraction? 

22. What provisions for judicial review should be incorporated in any pro­
cedures bill, or would the convention itself have to provide for any review by the 
courts? 

23. What would be the status of any lawsuit brought before a convention 
assumes its responsibilities? 

24. The ABA report suggests that a three judge district court panel be 
authorized to review any disputes that may arise with respect to a constitutional 
convention. Do you have an opinion as to the advisability of this panel? How 
do you foresee this panel being selected? 

25. As you know, S. 3 does not provide for any judicial review, whereas S. 
1710 makes provision for an aggrieved State to bring an action in the Supreme 

S9-609 () - AD - 20 
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Court directly, which was rejected by the ABA feeling that the initiation of 
suit in the Supreme Court necessarily escalated the level of the controversy 
without regard to the significance of the basic dispute. What are your thoughts 
on this? 

26. Do you think Section 15(a) of S. 1710 is constitutionally consistant with 
Article III of the Constitution, {hich establishes the original and appellate 
jurisdiction of the Supreme Court! 

27. Should time constraints be put upon any court, panel Or arbitrating body 
for a determination of any dispute or legal action brought by any individual or 
State in connection with any procedures legislation or action by the convention? 

28. Section 12 of S. 1710 fails to include any provision for dealing with a 
situation where Congress fails to enact a concurrent resolution prOviding for 
the mode of ratification, but the proposed amendment is submitted to the 
States for ratification by the Administrator of the General Services Adminis­
tration anyway. What are your thoughts as to whether this leaves a serious 
gap in the ratification procedure? 

29. Section 13 of S. 1710 omits a provision included in S. 3 which states that 
Congress shall decide questions "concerning State ratification or rejection" of 
proposed amendments. This power to determine the validity of a State ratifica­
tion or rejection is one that Congress has traditionally exercised. In the alterna­
tive, what other institution could make that determination or would be better 
qualified? 

BRIEF RESPONSE TO THE 29 QUESTIONS ASKED BY SENATOR BAYH 

Responses to a number of these questions appear in my prepared testimony 
before the Subcommittee on The Constitution, and I hope that testimony will 
be helpful. Some of that testimony is amplified in the two brief published essays I 
submitted with that prepared testimony, and some parts may also have been 
clarified in the course of the brief oral presentation I made to the Subcommittee. 

In one portion of my prepared testimony, I took care to note that there are, of 
course, many questions of practical significance associated with S. 1710 and 
with the operation of a called constitutional convention. Part II of my prepared 

. testimony ("Questions of Political, But Not of Constitutional, Significance") 
identified several such questions and some of these overlap some of the twenty­
nine -questions framed in Senator Bayh's addendum. Similarly, Professor Tribe 
(in his essay published in the Pacific Law Review) noted a very considerable 
number of such matters. With respect to nearly all of them, as I said in my
prepared testimony: 

"[W]ithout at all disparaging questions or alternatives that may sensibly be 
pressed by others on [such] issues, those questions and alternatives do seem to 
me to be less matters of constitutional power and propriety than of specific 
political wisdom and preference." 

Because that is so, I accordingly do not value my own opinion respecting the 
best way of providing for each such question and for that reason I respectfully 
do not wish to submit advice which frankly cannot warrant more credence than 
the well-informed opinions of the members of the Subcommittee itself-but 
which advice, once given in this setting, may at once appear to claim some 
special insight. For whatever guidance it may yield to the Subcommittee in 
response to the more particular questions before it (other than questions of 
constitutional magnitude to which I have attempted rather fully to respond), 
my basic thoughts are merely these: 

1. As I am firmly of the view that the state-initiated mode of securing amend­
ments to be proposed was meant to be of practical availability (and not meant 

- as' mere "window-dressing" carrying the appearance but not the means of 
\, securing constitutional modifications), I think that, accordingly, congressional 
, legislation providing 	for its use should be drafted to make its use practical 
rather than to make its use virtually impossible;

2. As I think also that a constitutional convention is indeed meant to be a 
deliberative bodr\llibeit a deliberative body convoked in contemplation of a 
reasonably specific agenda rather than a revision of the whole Constitution at 
large), it would be more in keeping with that view that in cases of doubt 
respecting the procedures of the convention, Congress should generally defer to 
the discretion of the convention in the formulation of such procedures or, if 
Congress elects to provide some procedures, it should provide procedures which 
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facilitate the Convention's proceedings as against procedures rendering such 
proceedings difficult and frustrating. 

3. As I think legislation reflecting the central features of S. 1710 is both long 
overdue and clearly superior to the utter uncertainty of providing no standards 
of any kind whatever (which, as I said in my prepared testimony, favors only 
those "who are so very apprehensive of any use of the state legislative mode of 
securing amendments • * * that they prefer an indefinite state of complete 
uncertainty"), insofar as the Subcommittee does not feel strongly (or insofar as 
it finds itself divided) on some of the secondary questions it may be better 
advised at this time to adopt a limited bill than either (a) to do nothing, or (b) 
draft in such detail as must necessarily involve both a high level of speculation 
and a high level of political controversy. 

These are, of course, statements at a fairly reified level of abstraction-and 
may on that account appear to do no one much good. But I think that they may 
do some good, as but one or two examples may· help to show. Questions fourteen 
and fifteen, for instance, are directed to the preference or appropriateness of 
federal and/or state funding to defray convention expenses. I hold no strong 
opinion with respect to either alternative, though it strikes me that there is no 
impropriety were Congress to provide for reasonable federal funding, even while 
omitting any provision from this bill with respect to- that particular subject 
would also be understandable and by no means so "serious" an omission as to 
make the balance of the bill either useless or undesirable. (Assuming, even as 
question sixteen recalls was true of the original Philadelphia Convention, that 
money problems should turn out to embarrass the convention-then even as was 
true of the original convention it is hardly a matter of constitutional signifi­
cance.) Similarly, question seventeen directs its attention to the proposal that 
the most senior state supreme court justice act briefly as presiding officer until a 
presiding officer is chosen by the convention itself. Omission to provide for such 
a matter would seem to me altogether understandable--though the prOvision as it 
now appears seems hardly subject to more than mincing criticism (e.g., such as 
who shall momentarily preside should the most senior state supreme court justice 
refuse to serve?). Similarly, a question of somewhat greater political significance 
is doubtless question eight: 

"The ABA and several constitutional scholars have recommended that conven­
tion delegates be popularly elected. Can you foresee any problems that may be 
connected with those elections with state laws, or possibly the necessity of 
amending state laws to accommodate those elections?" 

Yes, surely there are such problems-but presumably there may be problems 
as well though state legislatures were left free to designate that state's comple­
ment of delegates other than by popular election. Assuming that popular election 
seems highly desirable (a view I think has its own pros and cons and would prefer 
to leave to each state consistent only with each acting with sufficient dispatch 
as not to delay the convening of the convention which in most instances I antici­
pate will be a limited convention), however, insofar as provision for such election 
proceeds pursuant to legislation enacted under Article V, I should think that 
such legislation may be controlling with respect to its special subject matter and 
not require any general alterations in state election laws. 

Yet, even as I sketch these brief responses, the original point makes itself 
clearer than before: some of those proposed provisions may be thought by others 
clearly important to have and. if so, I have no personal basis for strongly opposing 
them. Nearly all invite marginal disagreements and add targets for objections, 
on the other hand, and insofar as most of them are not essential to address 
in basic guideline legislation (which in my view is all that legislation of this 
kind need now be) either some change in or outrtght omission of many of them 
would be understandable. The legislation should preferably be generous and 
be brief. Congress would thus be better advised at this time to adopt a limited 
bill than either to do nothing or to draft in such detail as necessarily engages a 
very high level of speculation and unnecessary controversy. 

QUESTIONS SUBMITTED BY SENATOR THURMOND FOR PROF. WILLIAM VAN ALSTYNE 

Question. You feel that the state applications and Congressional call for a 
Convention can limit the subject matter at that Convention. If the Convention 
ignores the limitation~, how would those limits be enforced? 
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Answer. By Congress, declining to submit such ultra vires proposals for 
ratification. 

Que8tion. Do you believe that every state application which calls for a Con­
vention is valid no matter how restricted a Convention the application envi­
sions? That is, is every application valid, even if it cannot be used with other 
applications to achieve the aggregate two-thirds, because it addresses a unique 
issue? 

Answer. Yes. 

Senator BAYH. Professor Gunther, you are a patient soul. 
Mr. GUNTHER. You are patient, too, and in light of the hour, I 

think the best service I can perform is to keep this brief. 
Senator BAYH. I would like nothing better than to spend a whole 

afternoon, or a whole weekend, with the four of you gentlemen, hav­
ing a chance, without reservation, to discuss this. 

TESTIMONY OF GERALD GUNTHER, A WILLIAM NELSON CROM· 
WELL PROFESSOR OF LAW, STANFORD UNIVERSITY SCHOOL OF 
LAW, STANFORD, CALIF. 

Mr. GUNTHER. It sounds like an attractive seminar to me. Maybe 
we could give academic credit as an inducement to hold it. 

I have submitted a prepared statement and I have appended to 
that a fuller exposition of my written views, the Sibley lecture that 
I gave a few months ago at the University of Georgia and that is 
about to be published in the Georgia Law Review. 

I won't belabor my constitutional position set forth at length in 
the Georgia lecture. My prepared statement was designed to give a 
shorter, lO-minute version of my position but I now think even that 
is too long for this purpose, and I will try to give you a shorter 
version. 

Senator BAYH. We will put the entire statement in the record. 
Mr. GUNTHER. Let me focus primarily on a problem you raised ear­

lier on, Senator Bayh. 
One of your concerns, you said, was that you did not want to hold 

out false hopes to the States, to the country, in enacting legislation 
purporting to curb the agenda of a Constitutional Convention. I think 
that is properly a central issue that you ought to consider. I think 
that if today's discussion demonstrates anything, it should persuade 
you and your colleagues on the subcommittee and on the full commit­
tee and in the Senate of the United States that indeed you risk holding 
out fn lse hopes to the extent that you purport to enact anything like 
the Helms bill or the Hatch bill-enactment which, as Professor 
Dellinger pointed out, would be taken by the States as assurances that 
they could readily have a limited convention. 

I think there are two problems about that. I won't dwell at any 
length here on the first one-namely, that legislation curbing a con­
vention rests on a very questionable constitutional understanding of 
article V. 

The problem I would like to dwell on, because it hasn't been dealt 
with today, is the political dynamics you could confront even if you 
were to enact legislation designed to curb a convention. How effective 
would it be in keeping a good faith convention-not a mad or a crazy, 
but a good faith convention-and good faith convention delegates run­
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ning for election from proposing discussion of subjects other than the 
ones Congress chose to put in its call ~ 

I think it is a very real and very high responsibility of this Congress 
to inform the country on these matters, to advise about this process, 
and above all to warn the people and the State legislatures that a con­
gressional effort to limit the convention agenda cannot guarantee that 
the limit will be effective. 

Senator BAYH. May I just, so that we will understand what we are 
talking about, say this: 1Ve are talking about a convention that is 
called for by the initiation of State legislatures, with the Congress as 
a conduit for the calling process. 

Mr. GUNTHER. ·What has been often overlooked, is the question of 
what it is that the States are initiating: It is a convention as contem­
plated by article V, not necessarily a convention of the sort the States 
would like to have. . 

Senator BAYH. Yes. ·What I was suddenly struck with was the prece­
dents. Is it the States that do the calling, and have a vehicle that is 
then beyond their control ~ There is some debate about whether it is 
beyond the control of Congress or not. There can be no question that 
the States who called the convention, or asked the Congress to call the 
convention, who in good faith and reasonable assurance that the call 
is limited, are powerless to do anything about it if it isn't limited, ex­
cept not ratify it. 

Mr. GUNTHER. There are lots of problems with what you are saying, 
in all deference, Senator. 

. One of the central problems is that you are talking about States in 
good faith thinking they can do something which-as Professor Black 
argues and Professor Dellinger argues, and as I argue as well, though 
somewhat differently-the Constitution does not provide for. All that 
the States are capable of calling, despite their mistaken· good faith 
belief, is a convention that has the power to set its own a~enda. 

In California last February, the legislature held hearmgs on some 
of the problems we are discussing here today. The California legis­
lature was extraordinary because it was the first legislature that even 
considered in any detail what they would be voting for if in fact they 
applied for a convention. California, so informed, voted down the ap­
plication for a convention. The votes in every other legislature before 
February 1979 came amidst not just confusion, but pervasive inatten­
tion to what an article V convention was really all about. 

The votes in most legislatures were up and down votes as the symbol 
of a balanced budget, not on the nature of an article V convention. I 
have talked with legislative leaders in various States, and they have 
often confirmed this. In California as elsewhere, some legislators had 
the initial misimpression that they could constitutionally have a proc­
ess such as only Professor Van Alstyne has endorsed-where the leg­
islature can, in fact, go so far as to specify the detailed terms of a 
proposed amendment and compel Congress to call a conventi0n that 
would be limited to a yes or no vote on a specific amendment. That is 
a misimpression. That would not be a deliberative convention as con­
templated by article V. 

Congress bears part of the responsibility for reinforcing that mis­
impression, by not holding hearings before now and by not enacting 
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legislation that would clarify the constitutional process and apprise 
the States of the risks. The State legislatures have acted in good faith, 
I agree, but, more important, they have also acted on the basis of a 
combination of inattention and, I think, misunderstanding. Your main 
question should be: What can Congress do to help toward a proper 
understanding of the convention process ~ 

May I point out that Professor Van Alstyne is the only person I 
have found, other than some confused State legislators, who will tell 
you what he just told you and what he has said in his recent writings­
that a State legislature can, in fact, take the National Taxpayers 
Union's or the Right to Life movement's specific proposals for amend­
ment, put them verbatim into a State application for a convention, 
and compel Congress to call a convention that would be limited to vot­
ing up and down on that specific proposal. The ABA doesn't say that 
and no other commentator has said that. And even Professor Van Al­
styne hadn't said that at the time 28 legislatures voted for a balanced 
budget convention. 

I think and hope it will give your committee pause to contemplate 
today's testimony. You ought to be, and I hope you will be, impressed 
by the fact that most constitutional scholari'; here disagree with the 
central assumption of the bills before you-the assumptIOn that Con­
gress has constitutional power effectively to Hmit a convention's 
agenda. I believe that if you gathered another panel of four constitu­
tionallawyers and then another panel of four constitutional lawyers 
and then another such panel, the breakdown would be very much like 
we have today-three people telling you that it is not possible consti­
tutionally to limit the convention's agenda and only one person sup­
porting the misapprehensions that I think underlie S. 1710 and the 
other bills. 

Does anybody care what academics think about all this ~ I think you 
should, when you contemplate the false hope you may be holding out 
to the country if you enact this legislation-the false hope that you 
can assure that a convention will be limited. 

Our views are on record and in print. Others are ready to say the 
same thing to you. If and when a convention gets underway, I am 
prepared to tell a convention delegate that if he perceives his con­
stituency is interested in a subject not listed in the congressional call, 
be it the cutting off of funds for abortions or increasing funds for 
energy, he is free to propose constitutional amendments on these sub­
jects at the convention. 

Senator BATH. What about repealing the first amendment ~ . 
Mr. GUNTHER. If in the course of the convention process, that were 

to be done, I think that it would be constitutionally legitimate, al­
though I would argue vehemently that it should not be done. I recog­
nize that my former employer, Chief .rustice Warren, used to include 
in some of his commencement speeches a reference to an old "Time" 
poll which suggested that if you asked the people about particular 
applications of each one of the Bill of Rights, each one of the first 
eight amendments, you would not get majority support today for 
most of the Bill of Rights. But I also think-or at least I hope I have 
enough faith in the country-that the Bill of Rights would not be 
repealed. But, my point is, that it is not your legitimate function, 
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if I may say so, to prevent this country from repealing the Bill 
of Rights if it so chooses, in a process where the people elect the dele­
gates to a convention designed to propose constitutional changes. To 
assume that Congress has the power to keep a convention from con­
sidering "bad" amendments is to stand article V and its history on 
its head. I don't think it is contemplated by the constitutional scheme, 
and I don't think the poiitical and legal dynamics are such, that 
Congress can operate as a body which could or would keep an anti­
Bill-of-Rights view of the people from being effectuated at a· 
convention. Article V clearly rejects the notion that Congress is the 
guardian of the substantive deliberations at a convention. 

Let me briefly indicate where my own constitutional position stands 
on the spectrum of views you have heard today. We have on one 
extreme, Professor Van Alstyne, who is the only one here-and, I 
think, the only constitutional lawyer in the country-who supports the 
legitimacy of the narrowest limitations on a convention that one could 
conceive of. He 'says that a convention can be limited to a yes-or-no 
vote on the text of a specific amendment. No other scholar has ever 
said that. At the other extreme, I suppose, stands Professor Black, 
claiming that a State application which purports to say anything 
about subject matter is entirely void. He insists that only an un­
limited convention application IS proper. In between, you have Pro­
fessor Dellinger and me, with some slight disagreements, but we are 
somewhere in the middle. But I should add that, as to the ultimate 
scope of a convention, we are much more in Professor Black's camp 
then in the ABA or the Van Alstyne camp. We believe that a conven­
tion is a separate, largely autonomous body that has a legitimate 
claim to have its views eft'ectuated on the convention floor and above 
all to exercise ultimate control over its own agenda. 

Professor Dellinger and I do not agree on everything, but we are 
remarkably clo~. I am impressed by that, though I don't see any 
reason why you should necessarily be. I am impressed because my view 
and that of Professor Dellinger, while very close, were arrived at 
entirely independently. I did not know that he was writing about this 
issue, nor did he know that I was thinking and speaking and writing 
about it. I think it is not insignificant that two reasonably independ­
ent, reasonably non-ax-grinding scholars reached such similar con­
clusions after several months of entirely individual thought. 

All that is background. It does not show that either I, or Professor 
Dellinger, or anybody else is right. It does suggest that there are sig­
nificantly different views about the proper scope of a convention. 
And for the Congress to embrace one of those views for the purpose of 
curbing a convention may therefore well be a very misguided notion. 
Congress would surely add to the confusion and raise false hopes if, 
by enacting S. 3 or S. 1710, it conveyed the impression a convention 
could be effectively limited in the face of the fact that so mallY of us 
argue that that is not true. 

So your false hope concern is a very genuine, admirable, central 
concern, Senator Bayh. If you are really concerned about conventions 
th~t may rewrite.the Bill of Rights or do other substantial, damaging 
thmg: to the baSIC document that has served us so well for a couple 
of hunJred years, I would urge you to follow Professor Dellinger's 
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suggestion and my own; namely, enact legislation which would adopt 
minimal housekeeping guidelines, but which would not have congres­
sional veto powers of the sort before you. You should make it clear 
to the States that they can adopt an application which would produce 
a congressional call stating: "We hereby call a convention because 34 
States want to discuss this issue responsibly." But it is of the greatest 
importance that you also make it clear to the States that you believe 
that that convention will have a plausible reason to go beyond the 
subjects suggested in the application and the call. In short, I think it 
is your duty to apprise the States of the risk of an unlimited convention. 

Such congressional action would, I think, change the political 
dynamics in the States right now. I think many States would recon­
sider and repeal their applications. I think such congressional action 
would also be true and more faithful to Congress proper constitutional 
role in our constitutional scheme. 

To summarize very briefly: My view is that States can specify a 
subject in their applIcations, can say what they would like a conven­
tion to discuss; and that Congress can state that subject in its call. But 
I differ with the premises of the bills before you and with Professor 
Van Alstyne and with the ABA committee when it comes to the force 
of that statement. In my view, the statement of the subject in your 
call and in the State applications is largely an informational device 
and, at most, a moral exhortation to the convention, in effect saying, 
"We hope you will stick to this subject." But such a statement of the 
subject does not go so far as to effectively bind that convention; 
ultimately, the presumption created by the statement of subject can 
be overcome; ultimately, the convention delegates are free to respond 
to the call of the voters and to get their own agenda. 

I say all that as a matter of constitutional interpretation. But I also 
want t~ spend a couple of minutes on an amateur effort at analyzing 
the polItical and legal dynamics-dynamics which make it very un­
likely that any congressional attempt to impose a binding limit on the 
convention's agenda can or will be effective in any ironclad way. I have 
participated in a number of debates around the country on the issues 
before us today. I have found people on both sides with respect to the 
proper constitutional interpretation of article V. But I can assure you 
that very few people will tell you that anything you say in your call 
in order to limit a convention will have an overriding probability of 
really succeeding. Even those disagreeing with constituional inter­
pretations such as those of Black or Dellinger or Gunther will typi­
cally agree that a congressional effort to limit may not work. 

Professor Van Alstyne tells you that the courts may defer to a con­
gressional judgment. But the Federal courts are themselves part of the 
very National Government that the article V convention method was 
intended largely to circumvent, so that the Supreme Court may not be 
very cooperative in getting into the fray and siding with Congress. If 
you passed the bill to limit the subject matter, the Supreme Court may 
well-and, I suspect, wisely-delegate the ultimate decision to the 
convention itself, and to the delegate selection process. 

I say in my prepared statement that I believe my views are sup­
ported not only by sound constitutional interpretation, but also by 
considerations of political dynamics. Let me dwell very briefly on 
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those dynamics. Suppose Congress were to specify subject to its call, 
were to enact an exhortation that a convention should address only 
that particular subject. The next step would be the selection of dele­
gates to a conventIOn. The convention delegates would probably be 
chosen in popular elections, where passions and delegates would be 
hostile to congressional control, where issues other than the specified 
ones, would no doubt be raised, and where some successful candidates 
would respond to those pressures. 

I believe that, when the elected delegates gathered at the conven­
tion, they could legitimately speak as r~presentatives of the people, 
chosen at the most recent nationwide election. Those delegates could 
make the justifiable argument that they were charged with considering 
all those constitutional issues perceived as of significance by the people 
who elected them-essentially, that the convention was entitled to set 
its own agenda. . 

The convention accordingly might propose a number of amendments 
going be~ond the subject mentioned in the call. Under the bills before 
you, Congress could veto such "unauthorized" proposals, could refuse 
to submit such convention proposals to the States for ratification. But 
I believe that that kind of congressional veto effort would encounter 
not only substantial constitutional arguments but also substantial 
political restraints. 

As I noted, the convention delegates could make a plausible consti­
tutional argument that they were essentially in control of their own 
agenda. They could make even more powerful arguments that a con­
gressional refusal to submit the convention's proposals would thwart 
the opportunity of the people to be heard once again in the ratification 
process. They could claim, too, that a congressional veto would fly in 
the face of one of the really dominant themes in the constitutional 
history: That the article V convention method was designed to mini­
mize the role of Congress in the amendment process. 

In the light of those constraints, in the face of those political dy­
namics and those legal arguments, might not Congress find it im­
politic to refuse to submit the convention's proposals to ratification ~ 
I suggest that it is not at all inconceivable that Congress, despite its 
initial hope that it could confine the agenda of the convention by 
specifying the subject, would ultimately find it to be the course of 
least resistance, as well as the courSe truest to the constitutional 
scheme, to submit all of the proposals emanating from a convention of 
delegates by the people to the ratification process, where the people 
would have another say. 

Permissible specifications of subject matter in State applications and 
in the congressional call, but, ultimately, no effective or proper limit 
on the scope of the convention's deliberations: That, I submit, is the 
most plausible understanding of the article V convention method. 

That, I believe, is the understanding this committee should embrace 
and convey to the State legislatures and the Nation, in order to dispel 
the prevailing uncertainties about the article V convention method. 
That understanding, I submit, should govern this committee's scrutiny 
of the pending propo.sals; that understanding supports those provi­
sions of S. 3 and S. 1710 dealing with minimum procedural, house­
keeping ground rules, but not those seeking to impose substantive 
constraints on a convention's deliberations. 
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Obviously, those premises lead me to disagree with the ABA oom­
mittee as to congressionally imposed limits. Instead, I-and, in differ­
ent ways, Professors Black and Dellinger-insist that it is not for 
Congress to impose an effective substantive limit on the convention's 
agenda. That is not to say that I would be opposed to Congress identi­
fying in its call-for the purpose of informing the delegates and as 
a matter of exhortation-those concerns that ,vere uppermost in the 
State legislatures' minds when they applied for a convention. 

I think, however, that you would be holding out a false hope and 
adding to rather than alleviating the prevalent confusion if you told 
the country that you had, by enacting S. 3 or S. 1710, effectively 
cleared the way for a limited convention which would be controlled 
by you or by the Federal courts or by any other national agency. That 
would be contrary to the view of many of us who have considered the 
constitutional history and the dynamics of the political process. 

I have gone on longer than I planned. I apologize. 
Senator BAYH. Neither of you gentlemen has had as mucn time as 

I think you deserve. I regret the restrictions. It is now 1 :30. Permit 
us, if we might, to read the full reoord, and then present whatever 
questions we might have in writing. 

Mr. GUNTHER. I will be glad to do so. 
Senator BAYH. I appreciate your taking the time to be with us. 

Unfortunately, article V and the Philadelphia proceedings, are not 
replete with precedents. 

Mr. GUNTHER. I am jm,t starting a revision of my constitutional 
law casebook, which I hope to get to the printer in the short time of 
3 months; and you will be interested to know that in the constitutional 
law literature, there is very little discussion of this difficult. constitu­
tional issue. In the 1,650 pages of my own book, for example, I do not 
mention this issue once. But I plan to correct that omission in the new 
edition. My colleagues here can tell me what chapt.er the subject be­
longs in. 

Senator BAnI. Somewhat painfully, as we went through t.he proc­
ess of extension of the Equal Right.s Amendment, it is slim pickings 
to find out what was meant.. Some of our colleagues reached one oon­
clusion, and some, another, but it is certainly not the kind of thing 
where there is a wealth of information to draw from. 

Let me ask one question, Mr. Gunther. I don't think you volunteered 
your assessment of this, and if you care to, you may, but Professor 
Van Alstyne did relative to the question of rescission. 

Mr. GUNTHER. On the rescission of State ratifications ~ I disagree 
with Professor Van Alstyne on that question, too, although I must 
say, as he said, that. by and large we agree on almost everything 
else in constitutional law. 

S~nator BAYH. That specifically was not the question, but that is 
all rIght. Has either of you gentlemen views on the ability of the State 
legIslators to rescind petitions, applications, and resolutions ~ 

Mr. GUXTHER. I have no doubt in my own mind that one of the few 
clear things required by article V i:o substantially contemporaneous 
State application for a convention, and that the State legislatures are 
perfectly free to change their minds, before the requisite 34 are in 
hand, as to whether they want a convention or not. 

http:chapt.er
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Indeed, my own view is that if Congress were to adopt legislation 
based on my consitutional understanding, instead of the misguided 
understanding that underlies the pending legislation, that would 
cause.some State legislators, including some I have talked with, to re­
examme what they have done; I believe that quite a few legislators 
would then vote to withdraw existing State applications. The most 
useful thing you can do is to make it clear that Congress or the States 
cannot guarantee a limited convention; I think you will then have 
withdrawals from a number of State legislatures. 

Senator BAYH. Professor Van Alstyne, do you have a comment on 
that ~ 

Mr. VAN ALSTYNE. Yes, I do, if I understand Professor Gunther 
correctly. The basis for his conclusion proves too much for me, insofar 
as his view would go to the process of rescinding ratifications as 
well. So that is not a satisfactory answer. 

Mr. GUNTHER. It is for me, of course. 
Mr. VAN ALSTYNE. Not for those who think it is appropriate for 

Congress to first permit States to ratify and then look at the tally 
and reconsider. But with regard to petitions for a convention, at least, 
a different argument can be made. In my view, ratification is meant 
to be deliberate, and it is more so by being considered final when done. 
It may be considered several times, but not called back again once 
released. 

The view on the other side of the question, with regard to calling 
back petitions for a convention, on the other hand, could be seen like 
a petition seeking redress of grievances; and insofar as anyone of the 
States having. submitted its request with respect to that, alters its 
views, even ,yithin a short range of years and no longer feels as ag­
grieved as it did on the spur of the moment, when it may have called 
up the petition, then I think there are good reasons for Congress to 
contemplate a different rule. 

That does make it harder to get 34 petitions outstanding, because 
there would be political jockeying for position among the legislatures 
who had previously submitted positions, making the process more 
difficult to operate at all. I do not know anything starkly unconstitu­
tional about either alternative. 

I only suggest that the difference in treatment between petitions for 
application and ratification seem to me to have an arguably sound 
foundation, and I would want you to stay with that because of your 
own interest in the amendment process, Senator Bayh, and your suc­
cessful efforts on behalf of the 27th amendment, I do urge you as an 
individual, Senator, to think carefully about any bill that would tend 
to have a carryover effect. 

There is a widespread understanding that ratifications are disal­
lowed. Encouragement of the contrary understanding is not at all 
historical either with regard to this amendment or to the general 
proposition. 

Mr. GUNTHER. I would urge you not to be unduly concerned about 
what you were just told about the spillover effect of the ques60n 
before us on the ERA ratification problem. I supported the ERA, but 
I did not support the arguments of those who prevailed on the ratifi­
cation issue. However, I also believe, that, since ERA is a congres­
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sionally submitted amendment, Congress was entitled to enact a dif­
ferent view as to whether it would allow rescissions of ratifications. 
In short, I think there is no doubt that the ERA extension action was 
a constitutionally authorized thing for Congress to do. But when 
dealing with the convention route, I think it is very important to bear 
in mind that the congressional role in governing the process is far 
more minimal than when Congress initiates the amendment process. 
So I think the spillover effect is clearer on the surface than when 
one thinks about it. The spillover argument risks comparing apples 
and oranges. 

Senator BAYH. Thank you, gentlemen, both of you, for your con­
tribution here. I apologize for keeping you here until almost 2 o'clock. 
Thank you. 

Mr. GUNTHER. Thank you. We appreciate the opportunity of being 
here. 

["\'Vhereupon, at 1 :42 p.m., the subcommittee recessed to reconvene 
subject to the call of the. Chair. ] 

[Mr. Gunther's prepared statement with attachments and answers to 
questions from Senator Bayh and Senator Thurmond follow:] 

PREPARED STATEMENT OF GERALD GUNTHER 

I appreciate the opportunity to participate in these important hearings. They 
are important for at least two related reasons. 

First, I believe that Congress has, the responsibility to air and help eliminate 
some of the uncertainties and difficulties pertaining to the convention method of 
amendment under Article V of the Constitution. As you know, about 30 state 
legislatures have applied for a constitutional convention; in most of those legis­
latures, there has been virtually no attention to the question of what the calling 
of such a convention would entail; and many of the state legislators voting for 
applications have acted on the mistaken assumption that it is within the states' 
power to initiate a convention limited to an up-and-down vote on a very speCific 
amendment proposal. 

Second, I believe that Congress has the responsibility to address the question 
of enacting procedural legislation pertaining to the calling of a convention under 
Article V. We have never used that amendment method; no guidelines are on 
the books pertaining to a congressional response to the requisite number of 
applications from the states. I have grave constitutional doubts about some of 
the provisions in the constitutional convention bills pending before you; but I 
do not doubt that addressing these proposals and the questions they raise can 
shed important and helpful light on the process-light which is surely preferable 
to the darkness in whiCh the state legislatures have groped and stumbled, with­
out adequate information and deliberation, toward the brink of a convention. 

During recent months, I have spoken and written extensively about a range of 
problems raised by the untried and uncertain convention method under Article V. 
In this brief statement, I will limit myself to a central problem: Are there 
legitimate and effective means to limit a constitutional convention to a single 
subject specified in advance? In my view, the answer is "no." 

I would summarize my views as follows: I believe that state legislatures are 
entitled to state in their applications the subject which prompted their vote. I 
believe, moreover, that Congress may, in its call of a convention, state the subject 
which has prompted the initiation of the convention process. But I would add 
that those recitals of subject matter in the state applications and in the congres­
sional call are not ultimately binding on the convention. I think that the conven­
tion delegates should treat those rrecitals as informational devices and as moral 
exhortations; but I also believe that those recitals create no more than a pre­
sumption that the convention should confine itself to the stated subject. Ulti­
mately, I believe, the convention is empowered to set its own agenda. In my view, 
the convention delegates will have a valid claim to consider and propose amend­
ments on any subject of constitutional dimension of concern to the electorate who 
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chose them. I accordingly believe that, although Congress may properly enact 
minimal housekeeping provisions regarding the receipt of state applications and 
the convening of a convention, it cannot legitimately compel the convention to 
limit itself to a specified subject matter, either through imposing oaths or other 
obligations on the delegates or through threats to veto so-called "unauthorized" 
convention proposals. I would add, moreover, that even if the congressional call 
purported to confine a convention to a stated subject, the dynamics of politics as 
well as the most persuasive constitutional arguments would generate powerful 
forces making it highly unlikely that Congress could and would effectively inter­
pose itself between the convention's allegedly "unauthorized" proposals and the 
ratification process. 

My examination of the text, history and stJructure of Article V persuades me 
that the convention was to be a substantially autonomous body, and that the role 
of Congress in channeling the convention method of amendment was to be a 
minimal one. To me, the most significant aspect of the debates on the amend­
ment process in Philadelphia in 1787 was the deliberate introduction of the con­
vention device into Article V. That device makes the state-initiated amendment 
route very different from the tJraditionalIy used alternative, whereby Congress 
proposes amendments and the states ratify. Under the convention route, states 
cannot propose specific amendments and may only initiate a convention; Congress 
must call a convention when the requisite number of valid state applications are 
at hand; and, most important, it is the convention that is the central body in 
formulating proposed amendments. 

The convention mechanism was a compromise ·between centralist and localist 
forces. It was designed to stiH the fears of those who thought that state legis­
latures might have power to dictate the terms of proposed amendments on their 
own, without the intervention of a national deliberative body at the proposal 
stage. At the same time, it was a method likely to calm the anxieties of those who 
feared that Congress would have undue control over proposals emerging from 
the state-initiated amendment route. In short, the convention-understood to 
be a powerful mechanism in 1787, both from the kind of convention contemplated 
early in the Philadelphia convention and from the Framers' experience at the 
PhHadelphia Convention itself-was conceived as the central institution in the 
state-initiated amendment process, a genuinely deliberative body with very con­
siderable autonomy of its own. 

Even a cursory examination of the sources relevant to constitutional interpre­
tation undercuts the basic premise of those who argue that the state-initiated 
amendment route must be construed as parallel or essentially synonymous to the 
congressionally-initiated one, that it must be as "easy" to use, and that the con­
vention's agenda must accordingly be limited to the subject specified in the state 
applications and in the congressional caill. The Philadelphia Convention did not 
accept Madison's proposal to make two-thirds of the states coequal with Con­
gress in proposing amendments. Instead, the 1787 debates limited the states' 
initiative to one applying for a convention, and it inserted the convention as 
the institution that would undertake the actual proposing. True, Congress has 
full control over the terms of the proposed amendment when it rather than the 
states initiates the process. But, given the nature of the convention mechanism 
set up by the Constitution and the background of that mechanism, the state­
initiated convention route cannot be synonymous. Under that route, state legis­
latures can voice their grievances and demand a convention; the national legis­
lature's control is sharply limited; and it is the convention that is the dominant 
national forum to consider constitutional defects and debate and propose desirable 
amendments. 

In short, what I think the Frame'"s had nrimarily in mind was that the states 
should have the opportunity to initiate the constitutional revision process if 
Congress became unresponsive, arrogant, or tyrannical. That does not mean 
that any convention called under Article V must be as far-reaching as the one 
in 1787. I see no reason why the states cannot voice the grievance that prompts 
the applications, or why the articulation of that grievance should not have 
appropriate weight when it is repeated in the congreSSional call. But I do insist 
that the convention contemplated is not limited to consideration of the specified 
grievance. I believe that a convention is entitled to consider all major con­
stitutional issues of concern to the country at the time the delegates are selected 
and the convention meets. 



312 


My constitutional position stands in between the extremes: I do not agree 
with those who claim that only a limited convention is contemplated by Article V 
nor with those who argue that only an unlimited convention is permissible, so 
that Congress must consider void and ineffectual any state application for a 
limited convention. Instead, I- believe that specifications of subject matter by the 
states and by Congress are permissible, but that the convention is a separate, 
independent body ultimately not controllable by the applying states or by Con­
gress. My view does not preclude the possibility of a single-issue convention 
if there is only one, overriding constitutional problem before the country when 
the delegates are selected and the convention gathers; but if several constitu­
tional issues are of concern to the nation, I believe that the delegates may' con­
sider them. My reading is akin to that of the "limited convention" advocates 
in giving some weight to state and congressional specifications of subject matter; 
but it is allied with the "unlimited convention" position in insisting on ultimate 
control by the convention of its own agenda. 

I believe that my poSition is supported not only by sound interpretation of 
the constitutional scheme but also by considerations of political dynamics. Con­
sider those dynamics for a moment. 

Suppose that Congress were to specify a subject in its call-an exhortation 
that the convention address only that particular subject. The next step would 
be the selection of delegates for a convention. The convention delegates would 
probably be chosen in popular elections-elections where the platforms and 
debates would be outside effective congressional control, where interest groups 
would surely seek to raise issues other than the specified one, and where some 
successful candidates would probably respond to those pressures. I believe that 
when the delegates gather at a convention, they can legitimately claim to speak 
as representatives of the people, reflecting voter desires expressed at the most 
recent nationwide election. And these delegates could accordingly make a very 
plausible argument that they were charged with considering all those constitu­
tional issues perceived as major concerns by the American people who elected 
them-in essence, that the convention is entitled to sets its own agenda. Acting 
on those premises, the convention might well propose a number of amendments, 
including amendments on subjects not specified in the congressional call. 

Now, if the convention were to report such allegedly "unauthorized" proposals 
to Congress for submission to ratification, would Congress truly be in a position 
effectively to ignore them? I doubt it: I believe any such congressional veto 
effort would encounter not only substantial constitutional arguments but also 
substantial political restraints. 

Consider the possible context in which congressional consideration of a veto 
of the convention's efforts would arise. The delegates elected to serve at "a 
Convention for proposing Amendments" (in the words of Article V) could make 
plausible constitutional arguments that they acted with justification, despite the 
prior congressional speCification of the subject. They could make even more 
powerful arguments that a congressional refusal to submit the convention's 
proposed amendments to ratification would thwart the opportunity of the people 
to be heard once again, in the ratification process. They could claim, too, that 
any significatnt congressional control and confinement of the convention route 
would fly in the face of one of the dominant themes of the constitutional history: 
if tbe state-initiated method for amending the Constitution was designed for 
anything, it was designed to minimize the role of Congress. Congress was given 
only two responsibilities in the Article V convention route; and, properly con­
strued, these are extremely narrow responsibilities. First, Congress must call 
the convention when 34 valid applications are at hand (and it is of course a 
necessary part of that task to consider the validity of the applications and to 
set up housekeeping detailS regarding the receipt of applications and the con­
vening of the convention). Second, after the convention has submitted its pro­
posals, Congress has tbe responsibility for choosing the method of ratification. 
And that, it can be persuasively argued, is all tbat Congress can properly do. 

In the face of those political dynamics and those legal arguments, might not 
Congress find it impolitic to refuse to submit the convention's proposals to 
ratification? I suggest that it is not at all inconceivable that Congress-despite 
its initial hope that it could confine the agenda of the convention by specifying 
the subject-would ultimately find it to be the course of least resistance (as 
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well as the course truest to the constitutional scheme) to submit all of the 
proposals emanating from a convention of delegates elected by the people to the 
ratification process, where the people would have another say. 

Permissible specifications of subject matter in state applications and in the 
congressional call, but, ultimately, no effective or proper liruit on the scope of the 
convention's deliberations: that, I submit, is the most plausible understanding 
of the Article V convention method. 

That, I believe, is the understanding this committee should adopt and con­
vey to the state legislatures and the nation in order to dispel the prevailing 
uncertainties about the Article V convention method. That understanding, I 
submit, should govern this committee's scrutiny of the pending proposals; that 
understanding supports those provisions dealing with minimum procedural 
groundrules, 'but not those seeking to impose substantive constraints on a con­
vention's deliberations. 

In this statement, I have not been able to spell out all of the arguments 
supporting that understanding. I will of course be glad to answer questions. And, 
with your permission, I will submit for the record the fullest written elabora­
tion of my views, the text of an article soon to be published in the Georgia Law 
Review based on the John A. Sibley Lecture I gave at that University some 
months ago. 
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GEORGIA LAW REVIEW 

VOLUME 14 FALL 1979 NUMBER 1 

THE CONVENTION METHOD OF AMENDING 
THE UNITED STATES CONSTITUTION* 

Gerald Gunther*· 

In April, 1978, when I accepted the invitation to speak in your 
distinguished series of John A. Sibley Lectures, I was quite confi­
dent that I would speak on one of my two major preoccupa­
tions-the work of the Burger Court and the life of Learned Hand. 
But one cannot work in constitutional law for long without appre­
ciating the hazards of guesses about the future. Not only is it fool­
hardy to place bets on outcomes of pending cases or to venture 
predictions about impending shifts of doctrine; it is equally risky to 
make confident assertions about where one's interests may lie a year 
hence. 

In recent months, much of my attention has been directed to a 
problem that was not at all on my mind a year ago. The problem is 
the meaning of Article V of our Constitution I-in particular, the 
meaning of the provision which states that, "on the Application of 
the Legislatures of two thirds of the several States," Congress "shall 
call a Convention for proposing Amendments." As you know, we 
have had only twenty-six amendments to our remarkably brief Con­
stitution in our nearly two hundred years of national existence. All 
of those amendments have been initiated through the first of the two 
methods provided by Article V: they have been proposed by a two­

• The John A. Sibley Lecture in Law delivered at the University of Georgia School of Law 
on May 24, 1979, revised and annotated for publication . 

•• William Nelson Cromwell Professor of Law, Stanford University. B.A., Brooklyn Col­
lege, 1949; M.A., Columbia University, 1950; LL.B., Harvard University, 1953. 

1 It states, in relevant part: 
The Congress, whenever two thirds of both Houses shall deem it necessary, shall 

propose Amendments to this Constitution, or, on the Application of the Legislatures 
of two thirds of the several States, shall call a Convention for proposing Amendments, 
which, in either Case, shall be valid to all Intents and Purposes, as Part of this 
Constitution, when ratified by the Legislature of three fourths of the several States, 
or by Conventions in three fourths thereof, as the one or the other Mode of Ratification 
may be proposed by the Congress . . 

U.S. CONST. art. V. 
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thirds vote of Congress, with subsequent ratification by three­
fourths of the states. We have never tried the alternative method of 
amendment, the constitutional convention process. And that consti­
tutional convention route bristles with unanswered questions. Those 
questions have prompted me to do some reading and thinking in 
recent months in the unaccustomed and refreshing realm of consti­
tutional interpretation unguided (and unobscured) by judicial pro­
nouncements. 

The constitutional convention issue entered most people's con­
sciousness only this spring, largely through the efforts of a epecialist 
in consciousness-raising, California Governor Jerry Brown. Early in 
1979, the Governor urged in his inaugural speech that the states 
apply for a convention to achieve adoption of a constitutional 
amendment mandating a balanced federal budget. 2 And the Gover­
nor has ever since campaigned in support of the drive to call the first 
constitutional convention since the Philadelphia one in 1787.3 That 
drive is momentous indeed: as of mid-1979, thirty states had ap­
plied to Congress for a convention;4 and under Article V, it is clear 
that, when thirty-four valid applications are at hand, Congress is 
under a duty to call a convention-a constitutional convention for 
which there are no guidelines regarding such central problems as the 
selection of delegates, the duration of its meeting, and, above all, 
its agenda and authority. 

In examining the constitutional convention process, I will begin 
with some comments on the current drive to persuade two-thirds of 
the states to apply for a convention.' I especially want to scrutinize 
the assurances of the budget amendment advocates that their cam­
paign will not produce a "runaway" convention.6 I will then offer my 
own view of what the Constitution contemplates about the contours 
of a constitutional convention called under Article V.7 Finally, I 
want to address the question of what Congress should do now, and 

• See excerpts from Brown's inaugural address in Brown's Twin Speeches: Presidential­
Campaign-Inaugural and Routine State-of-the-State, 10 CAL. J. 73, 73 (1979). 

• Interview with Edmund G. Brown, Jr., Governor of California, in San Francisco, Cali­
fornia (Oct. 6, 1979), reported in King, Brown Starting Drive in Northeast to Eliminate 
Carter as Candidate, N.Y. Times, Oct .. 7, 1979, at 26, col. 1-2. 

• For a convenient listing of the applying states as of May 31, 1979 (with references to the 
pages of the Congressional Record in which the text of the resolutions have been printed), 
see Dellinger, The Recurring Question of the "Limited" Constitutional Convention, 88 YALE 
L.J. 1623, 1623 n.2 (1979). 

• See text accompanying notes 9-12, infra. 
• See text accompanying notes 13-23, infra. 

7 See text accompanying notes 24-43, infra. 
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especially the problems raised by pending proposals for federal leg­
islation establishing the machinery for (and delineating the bounds 
of) Article V constitutional conventions.s 

I. THE CURRENT CAMPAIGN 

The ongoing balanced budget campaign is a threat to launch the 
first Article V convention in our history. The fact that we have never 
used the convention route does not make it illegitimate, of course: 
it is there in the Constitution, and it is there to be used when 
appropriate. But it is an uncertain route because it hasn't been 
tried, because it raises a lot of questions, and because those ques­
tions haven't begun to be resolved. If thirty-four state legislatures 
deliberately and thoughtfully want to take this uncertain course, 
with adequate awareness that they risk prompting a convention 
that will be able to consider issues ranging far beyond the bal­
anced budget, so be it. But the present campaign has in fact 
largely been an exercise in constitutional irresponsibility-consti­
tutional roulette, or brinksmanship if you will, a stumbling toward 
a constitutional convention that more resembles blindman's buff 
than serious attention to deliberate revision of our basic law. 

Although he is largely responsible for making most of us aware 
that such a campaign is in fact under way, California Governor 
Brown did not initiate it. When the Governor got aboard last Janu­
ary, we were already well along towards a convention. The National 
Taxpayers Union had long been at work on a nationwide, little 
noticed, but remarkably successful drive,9 a drive that had per­
suaded about two dozen state legislatures to apply to Congress for 
a call of a convention. Even before Governor Brown joined in, the 
campaign had already gotten the support of about half of the states. 
These state legislatures had voted with the most remarkable inat­
tention to what they were really doing. Typically, the legislatures 
did not even hold hearings on the unresolved questions of Article V. 
Typically, the legislative debates were brief and perfunctory, essen­
tially up-and-down votes on whether one was for or against a bal­
anced budget. Yet what was adopted, typically, was a resolution 
which said that, unless Congress submitted a budget amendment 
of its own, the state was applying under Article V for a constitu­

• See text accompanying notes 44-64, infra. 
• See Mohr, Tax Union Playing Chief Role in Drive, N.Y. Times, May 15, 1979, at 018, 

col. 1; Wall St. J., Feb. I, 1979, at 17 (Western ed.) (NTU full-page advertisement advocating 
federal balanced budget amendment). 
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tional convention. 10 I think it is fair to say that the questions of what 
such a convention might do, and especially whether such a conven­
tion could and would be limited to the balanced budget issue, were 
largely ignored. 

When Governor Brown joined the campaign, the public began to 
take it more seriously. In February 1979, a committee ofthe Califor­
nia Assembly became the first state legislative body to hold exten­
sive hearings on what the convention process really might look like. 11 

The California legislature rejected the convention proposal after 
those hearings. Many people then assumed that the drive was dead. 
But it continues. By the summer of 1979, New Hampshire had be­
come the thirtieth state to ask for a convention.12 The chief propo­
nents, the National Taxpayers Union and the California Governor, 
plan to press the campaign in other state legislatures during 1980. 
If four more states join the campaign, I suppose everyone will be­
come aware that a truly major constitutional issue confronts us. 

II. 	 THE UNPERSUASIVE ASSURANCES OF THE BUDGET AMENDMENT 

ADVOCATES 

A major reason why so many serious questions have been ignored 
is that the advocates of the balanced budget amendment have ut­
tered frequent assurances that a constitutional convention can read­
ily be limited to a single, narrow subject and that the process won't 
get out of hand. One way of examining the problems of the conven­
tion route is to scrutinize those assurances, in which I perceive three 
major recurrent themes. First, we are told that a constitutional 
convention is not likely to come about, since the real aim of this 
drive is to spur Congress into proposing a budget amendment of its 
own. Second, we are told that, even if a convention is called, it will 
be confined to the budget issue and will not become a "runaway" 
convention, as the 1787 Convention of course was. And, third, we 
are told that even if the convention were to- become a "runaway" 
convention that proposed amendments going beyond the budget 
issue, its proposals would never become part of the Constitution 
because three-fourths of the states would never ratify them . 

.. See, e.g., Del. H. Con. Res. No. 36 (1975), reprinted in 125 CONGo REc. 81307 (daily ed. 
Feb. 8, 1979). 

11 California Assembly Comm. on Ways and Means Report 79-1, Transcript of Hearings 
on the Balance the Federal Budget Resolutions (1979) [hereinafter cited as California Hear­
ings].I. See N.H. POM-223 (1979), reprinted in 125 CONGo REc. 86085 (daily ed. May 16, 1979). 

http:convention.12
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In my view, there is no adequate basis for those assurances, and 
certainly not for the confidence with which they are persented. I 
believe that the convention route promises uncertainty, contro­
versy, and divisiveness at every turn. With respect to the central 
constitutional question-whether a convention would and could be 
limited to a single subject-I am convinced that there is a serious 
risk that it would not and could not in fact be so limited. 

Let me take a closer look at the major arguments of those who 
seek to allay concerns about the risks of the convention route. 

First, we are promised that there isn't likely to be a convention, 
because the campaign is simply a device to press Congress into 
proposing a budget amendment of its own. That claim seems to me 
the simplest to challenge: a threat to induce congressional action 
needs to be a credible threat; a strategy that rests on the threat of 
a convention must surely take account of the possibility that a 
convention will actually convene. Moreover, one of the very few 
issues about the convention route on which scholars agree is that, 
once thirty-four proper applications for a convention are submitted, 
Congress is under a duty to call a convention and does not have a 
legitimate discretion to ignore the applications. 

Second, we are told that any convention would be limited to the 
subject matter of the state applications. That is of course the central 
constitutional problem, and it raises a number of questions for 
which there are no authoritative answers. Let me touch on just a few 
of the issues that raise doubt about the possibility of truly limiting 
a convention, and let me consider several scenarios that might quite 
possibly confront us in the months to come. 

Let me begin by recalling the various steps broadly delineated in 
Article V of the Constitution. The first step is "the Application of 
the Legislatures of two thirds of the several States" for a convention. 
After proper "Applications" are received, Congress, as the second 
step, "shall call a Convention for proposing Amendments." Incident 
to that "call," Congress will have to provide for the selection of 
delegates; choosing those delegates is the third step in the process. 
Then, as the fourth step, the convention meets. After the convention 
reports its proposals, Congress is called upon to take the fifth step: 
to select the "mode of Ratification" of the proposed amend­
ments-ratification either by the "Legislatures of three fourths of 
the several States" or by ratifying conventions in three-fourths of 
the states. The sixth and final step is the actual consideration of 
ratification in the states. 

With respect to the first step, some scholars believe that the only 



319 


valid state "Application" is one calling for a general, unlimited 
convention. 13 A larger number of scholars believe that applications 
that are somewhat limited can be considered valid, so long as they 
are not so narrowly circumscribed as to deprive the convention of a 
real opportunity to deliberate, to debate alternatives, and to com­
promise among measures.14 Hardly anyone believes that a very spe­
cific application, such as one asking for an up-or-down vote on the 
text of a particular amendment, is the kind of "Application" con­
templated by Article V.u Yet the typical proposals adopted by the 
states so far quite specifically seek a balanced budget amendment; 
they are accordingly open to the charge that they are not proper 
"Applicatons" in the Article V sense. 

But the question of what the state legislatures may properly in­

" Professor Charles L. Black, Jr., of Yale Law School has long been the most vigorous 
advocate of the "unlimited convention" position. See, e.g., Black, Amending the Constitu­
tion: A Letter to a Congressman, 82 YALE L.J. 189 (1972); his testimony at the California 
legislative hearings in February, 1979, California Hearings, supra note 11, at 126-54; and his 
statement at a conference sponsored by the American Enterprise Institute in May 1979. 
American Enterprise Institute for Public Policy Research, Conference on the Constitution 
and the Budget: Are Constitutional Limits on Tax, Spending and Budget Powers Desirable 
at the Federal Level? 19-28 (May 23, 1979) (unpublished transcript) [hereinafter cited as AEI 
Conference]. See also Ackerman, Unconstitutional Convention, NEW REpUBLIC, Mar. 3,1979, 
at 8. For a more recent analysis somewhat similar to the Black-Ackerman position, see the 
thoughtful discussion in Dellinger, supra note 4 . 

.. See, e.g., AMERICAN BAR ASSOCIATION SPECIAL CONSTITUTIONAL CONVENTION STUDY COMM., 
AMENDMENT OF THE CONSTITUTION BY THE CONVENTION METHOD UNDER A1mCLE v (1974) 
[hereinafter cited as ABA REPORT]; Memorandum from J. Anthony Kline, Legal Affairs 
Secretary, to Edmund G. Brown, Governor of California (Jan. 31, 1979) [hereinafter cited 
as Kline-Brown Memorandum]; Bonfield, The Dirksen Amendment and the Article V Con­
vention Process, 66 MICH. L. REv. 949 (1968); Ervin, Proposed Legislation to Implement the 
Convention Method of Amending the Constitution, 66 MICH. L. REv. 875 (1968). 

The articles by Professor Bonfield and Senator Ervin were part of a Michigan Law Review 
symposium on the constitutional convention method which has also been published as THE 
ARTICLE V CONVENTION PRocESs-A SYMPOSIUM (L. Levy ed. 1971). Senator Ervin's arguments 
in his symposium piece strongly reflect the position of Professor Philip B. Kurland at the 1967 
Ervin committee hearings on proposed convention procedure legislation. Federal Constitu­
tional Convention: Hearings on S. 2307 Before the Subcomm. on Separation of Powers Comm. 
on the Judiciary, 90th Cong., 1st Sess. 233 (1967) [hereinafter cited as 1967 Hearings] 
(statement of Philip B. Kurland). 

The testimony of the late Professor Alexander Bickel at those hearings affords an unusu­
ally eloquent statement that a convention must have a real opportunity to deliberate, debate 
and compromise. ld. at 60 (statement of Alexander Bickel). My own analysis of the problem 
is heavily indebted to his probing discussion. 

l' When I delivered this lecture in May, 1979, I said that I didn't know of a single scholar 
who believed that a specific application for an up-or-down' vote was valid. Since then, a 
respected scholar, William W. Van Alstyne of Duke, has made just such an argument. Van 
Alstyne, Does Article V Restrict the States to Calling Unlimited Conventions Only?-A 
Letter to a Colleague, 1978 DUKE L.J. 1295 (1979). 

http:measures.14
http:convention.13
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clude in their "Applications" is only a preliminary problem. The 
main difficulties lie in what Congress could and would do, what the 
dynamics of the delegate selection process would be, and, above all, 
what a convention could and would do. If Congress, in the second 
step of the Article V convention process, adopted the position that 
only unlimited applications are proper, it could simply ignore the 
limited ones, and the process would stop right there, at least for the 
time being. 16 Or, Congress, still acting on the belief that all conven­
tions had to be general ones, might disregard the specifications of 
the subject matter in the applications and issue a call for a general 
convention. 

I suspect that Congress would adopt neither alternative. My guess 
is that Congress would first of all turn to the question of whether 
the applications at hand were valid ones. They are not all properly 
addressed to the correct recipient in Washington, according to some 
members of CongressY They are not identical in text. Moreover" 
they typically contain conditions--for example, that the application 
is to be considered only if Congress fails to propose its own budget 
amendment, and that it is to be viewed only as an application for a 
convention with limited scope. If some plans that have been dis­
cussed in Washington materialize, congressional committees would 
hold hearings narrowly confined to the question of the validity of the 
individual applications. If that happens, we may see a process in 
which Congress finds flaws in most of the applications submitted. I 
certainly hope that Congress does not take that route: what could 
do more to reinforce the feeling of distrust of Washington that un­
derlies the balanced budget campaign than to have Congress strike, 
one by one, the applications before it, on various technicalities? 

I believe that the most probable congressional action if thirty-four 
states adopt valid applications (and if Congress doesn't propose an 
amendment of its own) is this: Congress would attempt to heed the 
grievance that stirred the budget amendment applications but 
would call a convention with a scope broad enough to still the 
qualms about excessively narrow conventions. Congress might, for 
example, call a convention to address the issue of fiscal responsibil­
ity. If the convention bowed to that congressional delineation of its 

" See Dellinger, supra note 4. 
11 Late last winter, while most sources were reporting that valid applications had been 

approved by 26 or 27 state legislatures, Senator Alan Cranston of California counted only 14 
and Senator Birch Bayh of Indiana counted 16 while disputing six of Cranston's tally. N.Y. 
Times, February 7. 1979. § 1, at 16. col. 1. 
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agenda, it could, for instance, consider the spending limitation sup­
ported by Milton Friedmanl8 as well as the balanced budget pro­
posal supported by Governor Brown. If Congress took that route, it 
would presumably enact-at last-some legislation that would set 
up machinery for a convention: legislation similar to that proposed 
by Senator Sam Ervin a decade ago; legislation that presents a 
troublesome set of problems of its own, as I will elaborate later.19 

But all that takes us only through the first two steps of the con­
vention route. The uncertainties at those stages are grave enough, 
but they are as nothing compared to what confronts us at the a11­
important third stage, the convention itself. Even if Congress were 
satisfied that the quite specific balanced budget applications consti­
tuted valid "Applications," and even if Congress were satisfied that 
it had the power to confine a convention to the subject matter it 
defined (both debatable assumptions), that would not resolve the 
problem of what might take place at the convention itself. The 
convention delegates would probably be chosen in popular elec­
tions,20 elections where the platforms and debates would be outside 
of congressional control, where interest groups would surely seek to 
raise issues other than the budget, and where some successful candi­
dates would probably respond to those pressures. Those convention 
delegates could legitimately speak as representatives of the people. 
And those delegates could make a plausible case that a convention 

" See Friedman, The Limitations of Tax Limitation, POUCy REVIEW, Summer, 1978, at 7; 
National Tax-Limitation Committee, Memo Re: Proposed Constitutional Amendment to 
Limit Federal Spending (January 30, 1979) (unpublished memorandum on file with Georgia 
Law Review). 

" See text accompanying notes 44-64, infra. 
III Popular election of delegates has been the assumption in most modern discussions of 

Article V constitutional conventions. See, e.g., ABA REPORT, supra note 14. Moreover, pro­
posed convention legislation has typically provided for popular election. See Note, Proposed 
Legislation on the Convention Method ofAmending the United States Constitution, 85 HARV. 
L. REv. 1612 (1972). See also the Ervin bill passed by the Senate in 1971, S.215, 92d Congo 
1st Sess., 117 CONGo REc. 36804 (1971), and its more recent counterpart, the Helms bill, S.52O, 
96th Cong., 1st Sess., 125 CONGo REc. S.1935 (1979). The Ervin-Helms proposal would give 
each state a number of delegates equivalent to the number of its representatives and senators, 
with two delegates elected on a statewide basis and the others by congressional district. 

A more recent proposal, by Senator Hatch-the Constitutional Convention Implementa­
tion Act of 1979, S.1710, 96th Cong., 1st Sess. (1979)-leaves the manner of selection of 
delegates to the states. The Hatch bill provides: "Each State shall appoint, in such manner 
as the legislature thereof may direct, a number of delegates, equal to the whole number of 
Senators and Representatives to which the state may be entitled in the Congress." [d. at § 
7(a). But even Senator Hatch stated in introducing it on the floor that "each of the States 
will undoubtedly introduce some means of popular election for the delegate positions." 125 
Congo Rec. 11874 (dailyed. Sept. 5, 1979). 

http:later.19
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is entitled to set its own agenda. They could, for example, claim that 
the limitation in the congressional "call" was to be taken as a moral 
exhortation, but not as a binding restriction on the convention's 
discussion. They could argue that they were charged with consider­
ing all those constitutional issues perceived as major concerns by 
the American people who elected them. And, acting on those prem­
ises, the convention might well propose a number of amendments, 
amendments going not only to fiscal responsibility but also to such 
issues as nuclear power or abortion or defense spending or health 
insurance or school prayers. 

If the convention were to report proposals such as those to Con­
gress for submission to ratification, the argument would of course 
be made that the convention had gone beyond the bounds set by 
Congress. I have heard it said that Congress could easily invalidate 
the efforts of any such "runaway" convention by "simply ignoring" 
the proposed amendments on issues exceeding the limits. I do not 
doubt that Congress could make a constitutional argument for re­
fusing to submit the convention's allegedly "unauthorized" propos­
als to ratification. But any such congressional veto effort would, I 
believe, run into substantial constitutional counterarguments and 
equally substantial political restraints. 

Consider the possible context-the legal and political dynam­
ics-in which congressional consideration of a veto of the conven­
tion's efforts would arise. The delegates elected to serve at "a Con­
vention for proposing Amendments" (in the words of Article V) 
could make plausible constitutional arguments that they acted with 
justification, despite the congressional effort to impose a limit. They 
could make even more powerful arguments that a congressional 
refusal to submit the proposed amendments to ratification would 
thwart the opportunity of the people to be heard through the ratifi­
cation process. Indeed, one of the supposed "safeguards" heralded 
by advocates of the convention route-the requirement of ratifica­
tion by three-fourths of the states-could well become the instru­
ment that would quell any congressional inclination to bury so­
called "unauthorized" proposals by the convention. 

In the face of such arguments, might not Congress find it impoli­
tic to refuse to, submit the convention's proposals to ratification? I 
suggest that it is not at all inconceivable that Congress, despite its 
initial belief that it could impose limits, and despite its effort to 
impose such limits, would ultimately find it to be the course of least 
resistance to submit all of the proposals emanating from a conven­
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tion of delegates elected by the people to the ratification process, 
where the people would have another say. 

I am not reassured by the argument that if Congress attempted 
to submit such allegedly "unauthorized" proposals to ratification, 
a lawsuit would stop the effort in its tracks. There is a real question 
as to whether the courts would consider this an area in which they 
could intervene; other aspects of the amendment process have been 
held by the courts to raise nonjusticiable questions. 21 Moreover, 
since the convention route was designed to provide an amendment 
method largely free of national control,22 curbs emanating from the 
national judiciary may prove no more palatable than restraints im­
posed by the national legislature. And, even if the courts decided 
to rule, they might reject the constitutional challenge. In any event, 
the prospect of such a lawsuit simply adds to the potentially divisive 
confrontations along the convention road-a confrontation between 
Court and Congress, to go with the possible other confrontations, 
between Congress and the convention, between Congress and the 
states, and perhaps between the Supreme Court and the states.23 

That brings me to the third reassurance about the low-risk nature 
of the convention route. We are told that the requirement that 
three-fourths of the states must ratify a proposed amendment guar­
antees that the convention won't endorse wide-ranging, radical 
changes in the Constitution. I think there is a fatal flaw in that 
argument as well. It assumes that a convention would either limit 
itself to a narrow subject or "run amok" with wild-eyed proposals. 
But that overlooks a large part of the spectrum in between. Can 
there really be confidence that there are no issues of constitutional 
dimension other than a balanced budget that could conceivably 
elicit the support of the convention delegates and, ultimately, the 
requisite support in the states? 

True, it can be argued that one should not worry about a method 
of producing constitutional amendments if three-fourths of the 
states are ultimately prepared to ratify. But I am concerned about 
the process, a process in which serious focus on a broad range of 
possible constitutional amendments does not emerge until quite 

.. See Coleman v. Miller, 307 U.S. 433 (1939). See also Dillon v. Gloss, 256 U.S. 368 (1921); 
Leser v. Garnett, 258 U.S. 130 (1922). See generally the discussion of justiciability in Note, 
The Process of Constitutional Amendment, 79 COLUM. L. REv. 106 (1979). 

%2 See text accompanying notes 24·43, infra . 
.. See statement of Professor Laurence H. Tribe, which was based on his memorandum to 

the White House, California Hearings, supra note 11, at 70. 

http:states.23
http:questions.21
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late. What we risk is a process which starts with a state focus on 
the balanced budget, leads to a congressional call of a convention 
to consider fiscal problems, develops into delegate election cam­
paigns where amendments dealing with discrimination and health 
are also debated, and culminates in a constitutional convention 
considering amendments on a wide range of other issues as well. Is 
it really deliberate, conscientious constitution-making to add major 
amendments through a process that begins with a mix of narrow, 
single-issue focus and inattention and ignorance, that does not ex­
pand to a broader focus until the campaigns for electing convention 
delegates are under way, and that does not mushroom into broad 
constitutional revision until the convention deliberates? 

III. THE UNDERSTANDING OF THE FRAMERS: A SUGGESTED READING 

I must confess that it is a good deal easier to challenge the reassur­
ances of the budget amendment advocates that a constitutional 
convention can readily be limited to a narrow subject than to arrive 
with adequate confidence at one's own understanding of how the 
process should work. What is clear is that no one can make abso­
lutely confident assertions about how the convention method was 
intended to operate. The inferences that can be drawn from the 
historical materials and the structure of Article V are not unambi­
guous; and, as might be expected, there is no consensus among 
commentators. 

That lack of consensus has not prevented some supporters of the 
budget amendment from making confident assertions that there is 
overwhelming agreement among constitutional scholars that a con­
vention can be readily limited to a specific subject.24 But those 
assertions are wrong: amidst the widely varying commentaries on 
Article V, the point of agreement that most often emerges is that 
the argument for an effectively limited constitutional convention is 
shaky indeed.25 Moreover, the very existence of divergent views in 

.. For example, Governor Brown of California repeatedly uttered such assertions in public 
statements after joining the balanced budget-constitutional convention drive early in 1979. 
See also Kline-Brown Memorandum, supra note 14. 

10 For example, even scholars who argue that as a matter of constitutional interpretation a 
limited convention is possible concede that there is no effective machinery to keep within 
bounds a convention determined to set its own agenda. See, e.g., California Hearings, supra 
note 11, at 106 (statement of Dean Gerhard Casper); Mishkin, A Question of Trust, 
NEWSWEEK, March 5, 1979, at 17; and American Enterprise Institute: Public Policy Forum, 
A Constitutional Convention: How Well Would It Work? (May 23, 1979) (unpublished tran­
script) (remarks of Professor Paul Bator). 

http:indeed.25
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the literature adds strength to the warning that venturing down the 
convention road is risky business. But responsible examination of 
Article V should and can go beyond acknowledgment of the pre­
vailing uncertainties. My own thinking about the materials rele­
vant to constitutional interpretation convinces me that it is possible 
not only to distinguish between more and less persuasive readings 
but also to articulate the single most compelling interpretation. 

Most of the literature clusters around one of two fairly extreme 
positions-the "limited convention" theme and the "unlimited con­
vention" argument. In my view, the truth lies somewhere in be­
tween. 

The "limited convention" position, illustrated by Professor Philip 
Kurland's arguments,26 relies heavily on the assumption that the 
two amendment routes in Article V must be viewed as parallel and 
essentially synonymous methods, that states initiating the conven­
tion process in order to obtain an amendment on a particular sub­
ject must have as ready an avenue to achieve their objectives as 
Congress does when proposing a specific amendment on its own 
initiative. Closely related to that structural submission by .the 
"limited convention" defenders is the allegedly practical considera­
tion that any clouding of the "limited convention" possibility would 
unduly inhibit the states from initiating the amendment process. 

At the other extreme, the "unlimited convention" believers, epit­
omized by Professor Charles L. Black, Jr.,27 point to the open­
ended Philadelphia Convention of 1787 as the obvious model for 
the Article V convention, insist on the total autonomy of the con­
vention, and go on to argue that a state application for a limited 
convention is wholly void and should carry no weight at all with 
Congress, because it seeks a gathering which the Constitution 
does not contemplate. 

My own view eschews those extremes in favor of a point in the 
middle of the spectrum of possible readings of Article V. To me, the 
most persuasive interpretation is that states may legitimately artic­
ulate the specific grievances prompting their applications for a con­
vention; that Congress may heed those complaints by specifying the 
subject matter of the state grievances in its call for a convention; 
but that the congressional specification of the subject is not ulti­
mately binding on the convention. Rather, the congressional specifi­

te 1967 Hearings, supra note 14, at 233. For a fuller elaboration of the essence of the 
Kurland position, see Ervin, supra note 14. See also ABA REPORT, supra note 14. 

ft See Black, supra note 13. 
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cation serves the purpose of informing the convention delegates of 
the subject matter that prompted the applications and operates as 
a moral exhortation to the convention. I insist, however, that the 
convention is a separate, independent body ultimately not controll­
able by the applying states or by the Congress issuing the call. The 
convention, which in modern times will no doubt be composed of 
popularly elected delegates, should treat the congressional specifi­
cation as creating a presumption that the articulated subject desig­
nates the business before the convention; but that presumption can 
be overcome. I believe that the final authority to determine the 
convention's agenda rests with the convention itself, and that the 
convention delegates are authorized to consider any issue perceived 
by the people who elected them as sufficiently significant to warrant 
constitutional change. My own view, in short, does not preclude the 
possibility of a single issue convention, if there is only one, overrid­
ing constitutional problem before the country when the delegates 
are selected and the convention gathers; but when a wider range of 
constitutional issues are of concern to the people, Article V in my 
view permits the convention to go beyond the single issue stated in 
the applications and specified in the call. This reading is akin to 
that of the "limited convention" camp in permitting and giving 
some weight to state and congressional specifications of subject 
matter; but it is allied with the "unlimited convention" position in 

. insisting on ultimate control by the convention of its own agenda. 
The relevant historical materials and the structural considera­

tions reflected in Article V support my interpretation. The readily 
available reviews of the 1787 context make it unnecessary to re­
hearse the history of Article V in detail here.28 But the dynamics of 
the evolution of Article V during that long, hot Philadelphia sum­
mer of 1787 are worth recalling. 

From the outset, there was agreement that the new Constitu­
tion, unlike the Articles of Confederation, should not require the 
unanimous vote of the states for amendment, but that amendment 
should be difficult enough to be more than a casual exercise. The 
problem that most persistently divided the delegates was the proper 
forum for the proposing of amendments. As with so many other 
issues in the framing of the Constitution, the underlying tension was 
between localism and centralization, between state control and na­

.. For Philip B. Kurland's memorandum outlining the historical data, see 1967 Hearings, 
supra note 13, at 234. For an especially useful recent review of the 1787 background, see 
Dellinger, supra note 4. 
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tional power. At the outset of the Convention, one of the Virginia 
Resolves proposed excluding "the National Legislature" entirely 
from the amendment process,29 and the draft that emerged from the 
Committee of Detail early in August substantially reflected that 
emphasis: "On the application of the Legislatures of two thirds of 
the States in the Union, for an amendment of this Constitution, the 
Legislature of the United States shall call a Convention for that 
purpose."30 That amendment process would have been initiated 
solely by the states; the role of Congress would have been minimal; 
and the convention would have been the sole source of amendments 
and apparently could have made changes in the Constitution on its 
own, without any further requirement of ratification. 

But in the closing days of the 1787 Convention-and with some 
haste, in debates that are not fully recorded-that scheme for a 
wholly autonomous convention was set aside, because of the con­
cerns voiced by both localist and centralist delegates. Localists 
feared that the wholly autonomous convention could subvert 
states' rights;31 centralists feared that barring Congress from any 
initiating role would skew any constitutional change toward an un­
duly localist direction.32 

These contending positions produced a compromise, originally 
sketched by Madison but significantly changed before final adop­
tion. Under the Madison scheme, Congress would have been the sole 
body to propose amendments, but would have acted "on the appli­
cations of two thirds of the Legislatures of the several States" as well 
as on its own initiative.33 The Madison scheme resembles the final 
product in giving state legislatures as well as Congress a share in the 
initiating function; but it is different from the ultimate Article V in 
eliminating any reference to a convention. An all-powerful conven­
tion had been the sole proposing mechanism at the outset; Madi­
son's compromise eliminated that device altogether. 

The most important result of the debates on Madison's substitute 
was that the convention scheme resurfaced and became part of Arti­
cle V. As finally adopted, the state initiative was limited to applying 

.. I THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 245 (M. Jensen 
ed. 1976) (Thirteenth Virginia Resolve, May 29, 1787). 

OJ ld. at 269 (draft constitution by the committee of detail, August 6, 1787). 
31 I THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 557·58 (M. Farranded. 1937) 

[hereinafter cited as II FARRAND) (statement of Elbridge Gerry) . 
.. ld. at 558 (statement of Alexander Hamilton). 
33 ld. at 559 (proposal by James Madison). 
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to Congress for the call of a convention; it was that convention that 
was given the authority to propose amendments, with ratification 
left to subsequent action in the states.3• Madison's draft was 
changed because, once again, objections were raised by both sides. 
One critic of the Madison plan, Roger Sherman, feared "that three 
fourths of the States might be brought to do things fatal to particu­
lar States."35 Another critic, George Mason of Virginia, feared that 
Congress was given too much control: since, under Madison's 
scheme, Congress was the sole proposer of amendments, either on 
its initiative or that of the states, "no amendments of the proper 
kind would ever be obtained by the people, if the Government 
should become oppressive, as he verily believed would be the 
case."3t\ 

In response to those objections, Gouverneur Morris and Elbridge 
Gerry proposed substitute language that ultimately found its way 
into Article V. It provided that, in the state-initiated amendment 
process, the congressional task was limited to the calling of a con­
vention, with a constitutional convention reinstated to undertake 
the actual proposing of amendments.37 That was a compromise, 
though it was certainly not Madison's compromise. Congress could 
initiate amendments on its own, as Madison had provided; but the 
state-initiated process was substantially altered, with the state ap­
plications serving merely to get a convention under way, with the 
role of Congress unmistakably reduced to a largely ministerial one, 
and, most important, with the convention device reintroduced as 
the prime instrument for considering and proposing amendments.38 

.. See text of Article V, supra note 1. 

.. II FARRAND, supra note 31, at 629 . 

.. [d. at 629. 
17 [d . 

.. One recent article expresses a viewpoint similar to my own. See Dellinger, supra note 4. 
Professor Dellinger argues that, so long as state applications merely recommend that a con­
vention consider a particular subject, they must be counted; but if the state applications 
insist on a limited convention, they ask for action beyond the authority of Congress, so that 
the applications "simply self-destruct." I agree with Professor Dellinger's view that a conven­
tion is ultimately entitled to set its own agenda, but I do not share his view that most pending 
state applications must be considered invalid. 

The Dellinger article, published after this lecture was delivered, is an unusually thoughtful 
discussion of the constitutional convention problem, and I welcome its publication. His 
recital of the historical evolution of Article V relieves me of the burden of retracing that 
ground in detail. 

I agree with Professor Dellinger's summary and interpretation of that background, with the 
exception of one passing statement. Professor Dellinger describes Madison's substitute draft 
as providing "the structure and substance of what eventually became Article V." That kind 

http:amendments.38
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The convention device under Article V was clearly not as powerful 
as that considered early in the 1787 Convention, for its proposals 
would have to survive a ratification process before becoming part of 
the Constitution. But, in view of the evolution of the Article V 
compromise, the introduction of the convention device into the Con­
stitution made the convention a prominent body indeed. It was 
plainly a mechanism to still the fears of those who thought that 
state legislatures might have power to dictate the terms of proposed 
amendments on their own. At the same time, it was a method likely 
to calm the anxieties of those who feared that Congress would have 
undue control over proposed amendments emerging from the state­
initiated route. In short, the convention-understood to be a power­
ful mechanism both from the kind of convention contemplated early 
in the Philadelphia Convention and from the experience of the 
delegates throughout that Convention-was apparently conceived 
of as the central institution in the state-initiated amendment pro­
cess, a body with very considerable autonomy. 

Even a cursory overview ofthat history undercuts the basic prem­
ise of the "limited convention" position-that the state-initiated 
amendment route must be construed as parallel or essentially syn­
onymous to the congressionally initiated one, and that the conven­
tion's agenda must accordingly be limited to the subject specified 
in the state applications and the congressional call. True, Congress 
has full control over the terms of the proposed amendment when it 
rather than the states initiates the process. But, given the nature 
of the mechanism set up by the Constitution and the background 
of that mechanism, the state-initiated convention route surely can­
not be synonymous. The Philadelphia Convention did not accept 
Madison's proposal to make two-thirds of the states coequal with 
Congress in proposing amendments. Instead, those debates in the 
closing hours of the 1787 sessions limited the states' initiative to one 
of applying for a convention, and the framers inserted the 
convention as the institution that would undertake the actual pro­
posing. That convention step inevitably makes the state-initiated 

of characterization has misled many supporters of the "limited convention" argument. 
Though it is true that Madison was the first to propose the division of the initiating function 
between the national and state legislatures, Article V as ultimately adopted differed in one 
very significant respect from Madison's "structure and substance": it added the institution 
of a constitutional convention, lacking in Madison's scheme. As Professor Dellinger himself 
recognizes after crediting Madison with the ultimate "structure and substance" of Article V, 
"[tlhe Madison draft did not provide for any convention method of proposing amendments 
. . . ." Dellinger, supra note 4, at 1628. 
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route a different, not a closely parallel aiternative. 
What I think the framers had primarily in mind, then, was that 

the states should have an opportunity to initiate the constitutional 
revision process if Congress became unresponsive, arrogant, and 
tyrannical. No doubt, the notion of a convention most familiar to 
the framers was precisely the kind of convention they were attend­
ing in Philadelphia-one that set its own agenda and undertook a 
major overhaul of an unsatisfactory basic document. That does not 
mean, however, that any convention called under Article V must be 
as far-reaching as the one in 1787. In my view, the existence of the 
Philadelphia model does not support the position of the "unlimited 
convention" camp that state applications specifying a particular 
subject are illegitimate and should be treated by Congress as inef­
fectual. I see no reason why the states cannot voice the grievance 
that prompts their applications, even if it is a grievance as "limited" 
as a particular Supreme Court decision or a particular congressional 
program. Nor do I see any reason why the articulation of that griev­
ance should not have appropriate weight when it is repeated in the 
congressional call. But I do insist that the convention contemplated 
is not limited to consideration of the specified grievance and is 
entitled to consider all major constitutional issues of concern to the 
country. If the balanced budget question were the only major issue 
of national concern today, a single issue balanced budget conven­
tionwould be entirely feasible. But the actual, unavoidable problem 
today is that there are other constitutional issues of concern; and, 
if they are of concern, in my view the convention may consider 
them. 

The strained attempt by the "limited convention" advocates to 
make the state-initiated amendment route parallel to and as easy 
to utilize as the congressionally initiated one not only overlooks 
history but, ironically, fails to achieve its objective of giving over­
powering significance to state specifications of grievances. For ex­
ample, even Philip Kurland concedes that state applications cannot 
attain a convention limited to an up-and-down vote on a particular 
proposal; even in his view, a convention must be able to consider 
alternative solutions to a problem.3D In the "limited convention" 
proponents' search for a "mediating position,"40 they accordingly 

.. 1967 Hearings, supra note 14, at 233. 

.. The "mediating position" phrase is Professor Paul Bator's. AEI Conference, supra note 
13 (statements of Professor Paul Bator). See, e.g., California Hearings, supra note 11, at 106 
(statement of Dean Gerhard Casper); Ervin, supra note 14. 
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give Congress-the body clearly intended to playa very minor role 
on the convention road-a very considerable authority. Congress, in 
their view, must broaden the call from something as narrow as the 
National Taxpayers Union's budget proposal to something more 
expansive, such as "fiscal problems." I of course do not believe that 
a convention can ultimately be confined even to such broader limits. 
But I would add that even a convention limited to a subject as 
narrow as the "budget" could still be a quite far-ranging one: as any 
legislator who has sat on a budget committee knows, discussion of 
a budget can readily include consideration of particular items in a 
budget. If a convention cannot be limited to simply voting "yes" or 
"no" on a particular balanced budget scheme, what is to prevent it 
from considering such questions as permissible or impermissible 
expenditures for, say, abortions or health insurance or nuclear 
power? 

A convention capable of considering a broad range of issues, capa­
ble of determining its own agenda in the face of curtailment efforts 
in the state applications or in the congressional call: that view, I 
believe, is what the historical background as well as the constitu­
tional text suggest. Yet advocates of the "limited convention" posi­
tion nevertheless argue that such a reading should be rejected as not 
being sensible. The argument goes that such a reading makes the 
state-initiated route preposterously hard to use and does not give 
the states as much of a chance to initiate constitutional changes as 
Congress has. 41 To the extent that this argument advocates an or­
ganic view of the constitution, a freedom to reinterpret it according 
to alleged modern needs, it strikes me as resting on questionable 
principles of constitutional interpretation. If the text does not limit 
the convention, and if the relevant history leaves the convention 
quite a broad scope, is there justification for reinterpretation of an 
important structural provision because of strongly felt contempo­
rary perceptions? 

Even if one were to grant the premise that current needs justify 
constitutional reinterpretation, I find no compelling case for such a 
necessity. My interpretation emphasizes the notion that a conven­
tion is serious business, as the framers clearly intended it to be,42 

.. See authorities cited in note 14, supra. 
" See, e.g., Charles Pinckney's statement in 1787, that conventions "are serious things." 

II FARRAND, supra note 31, at 632. See also Professor Dellinger's illuminating review of 
Madison's opposition, in 1787, to a constitutional convention to propose a bill of rights. 
Dellinger, supra note 4, at 1634. James Madison, in a letter to George Eve on January 2,1787, 
noted that a convention would be "too likely to tum everything into confusion and uncer­
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and as I think it should be. My view does not deprive the states' 
concern with a particular issue of all force; my reading makes a 
relatively narrow convention possible, but not on a risk-free basis. 

The case for viewing the convention as the central forum in the 
state-initiated Article V process is considerably reinforced, in my 
view, by a structural consideration. Congress is ordinarily our one 
national deliberative body, and that national body is the forum for 
considering proposed amendments when Congress chooses to take 
the initiative under Article V. An Article V constitutional conven­
tion, when called upon the application of the requisite number of 
states, provides another, extraordinary national deliberative body 
as an alternative forum for considering such weighty business as 
changing our basic law. Thirty-four state legislatures acting sepa­
rately simply are not as likely to act as seriously as a single national 
forum in the proposing of constitutional amendments. Certainly, 
thirty-four states acting individually cannot engage in the kind of 
give-and-take and compromise possible in Congress (and in a con­
vention as well) when an amendment proposal is under considera­
tion. 

Surely, our recent experience illustrates that point forcefully. 
Most of the state legislatures that have adopted balanced budget­
constitutional convention resolutions have acted as if they were 
merely making a symbolic gesture, without fully realizing that they 
might be part of a triggering mass of thirty-four that would get a 
convention under way. Contrast a rare recent exception to the typi­
cal consideration in state legislatures, the deliberations earlier this 
year in the legislature of Montana.43 Montana came close to becom­
ing the thirtieth state to approve the budget proposal. But shortly 
before the final vote, one of its legislative leaders urged his col­
leagues to think of themselves as if they constituted the thirty­
fourth state. That sobering warning had a dramatic effect: the ad­
monition prompted the state legislators to ponder the seriousness of 
their responsibility, and Montana drew back and refused to approve 
the resolution. 

For all these reasons, then, I prefer my own reading of Article V. 
My approach to interpretation insists that one ordinarily follows the 
most plausible inferences of text, history and structure, and that 
one. does not deviate from those, if at all, unless there are truly 

tainty." 5 THE WRITINGS OF JAMES MADISON 321 (G. Hunt ed. 1904), cited in Dellinger, supra 
note 4, at 1634 n.47. 

" See S.F. Chronicle, Mar. 23, 1979, at 7, col. 3. 
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overpowering reasons for modifications which the text is capable of 
bearing. In my view, the implications of the text, history and struc­
ture of the convention provision in Article V are reasonably clear, 
and I can find no compelling reasons of contemporary necessity to 
modify that interpretation. 

IV. WHAT CAN CONGRESS Do?-THE ERVIN-HELMS PROPOSALS 

One lecture is hardly adequate for a full exploration of the large 
number of unresolved questions posed by the constitutional conven­
tion route. But there is one more set of problems that I want to 
address before concluding. I said earlier that Congress may soon 
have to deal with an issue that it has side-stepped for nearly 200 
years: enacting some legislation regarding the machinery of a consti­
tutional convention, for use when thirty-four states submit valid 
applicatons for a convention. More than ten years ago, when Sena­
tor Everett Dirksen's campaign to overturn the Supreme Court's 
one person-one vote ruling was before the country, Senator Sam 
Ervin waged a crusade to get Congress to remove soine of the uncer­
tainties about the convention route by enacting guideline legisla­
tion.·· He repeatedly held hearings on his proposals before his sub­
committee of the Senate Judiciary Committee. The hearings in 1967 
were especially useful, for they produced an impressive colloquy 
between Professors Kurland and Bicke1. 45 Senator Ervin's campaign 
finally bore fruit in the Senate; there, the Ervin bill was adopted in 
1971 and again in 1973:8 but each time the House failed to act. 

A carbon copy of the Ervin proposal is once again pending before 
Congress. On January 15 of this year, Senator Helms of North Caro­
lina introduced a proposed "Federal Constitutional Procedures 
Act."47 And this time, Congress may be pushed to give it serious 

.. See, e.g., 8.2307, 70th Cong., 1st Sess. (1967); 1967 Hearings, supra note 14, at 2; Ervin, 
supra note 14, at 876·79. 

" 1967 Hearings, supra note 14, at 72·78 . 
.. S.215, 92d Cong., 1st 8ess.,1l7 CONGo REc. 36804·06 (1971); S.1272, 93d Cong., 1st Sess., 

119 CONGo REC. 22731·37 (1973). 
" 8.3, 96th Cong., 1st Sess., 125 CONGo REc. S.33 (1979). On March I, 1979, 8enator Helms 

reintroduced the bill with no changes as S.520, supra note 20, and it was placed on the 8enate 
calendar under that number. 125 CONGo REc. 8.4138. All references in the ensuing discussion 
of the pending legislation patterned on the Ervin proposal will be to section numbers in the 
current Helms bill, 8.520. 

In the Senate, 8enator Hatch has recently introduced another bill-the Constitutional 
Convention Implementation Act of 1979-8.17io, 96th Cong., 1st Sess., 125 CONGo REc. 
8.11871 (1979). For a section·by·section analysis of that bill, see 125 CONGo REC. 11871·75. 
Moreover, there are various convention procedures proposals pending in the House: H.R.2587, 
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attention by the mounting force of the balanced budget campaign!& 
If the Ervin-Helms proposal were now on the books, and if it were 

accepted as valid legislation, a lot of the uncertainty that now besets 
the convention route would be removed. But Congress has not 
acted; and, more important, there are serious questions about its 
authority to enact all of the provisions of the pending proposal. 

The bill does take care of some necessary housekeeping chores, 
and those aspects seem to me clearly within congressional authority, 
as essential to the exercise of its power to call a convention. For 
example, the bill spe~ifies the proper national addressees of state 
applications,49 and that would resolve an area of controversy that 
has erupted this year.5O It provides, moreover, that an application 
will ordinarily be effective for seven years, and that a state may 
ordinarily rescind its application.51 It also resolves important issues 
about the composition of the convention: it provides for popular 
elections; it states that there shall be "as many delegates from each 
state as it is entitled to Senators and Representatives in Congress"; 
and it prescribes that "[i]n each state two delegates shall be 
elected at large and one delegate shall be elected from each Congres­
sional district. "52 

Provisions such as these seem to me not only clarifying but also 
constitutionally legitimate. But there are other provisions that 
raise grave constitutional doubts. For example, the bill repeatedly 
states that any disputes at various stages of the process shall be 
determined finally by Congress, with congressional decisions 

96th Cong., 1st Sess., 125 CONGo REC. H.1055 (1979) (Rep. Volkmer); H.R.2274, 96th Cong., 
1st Sess., 125 CONGo REC. H.814 (1979) (Rep. Devine); H.R.1964, 96th Cong., 1st Sess., 125 
CONGo HEc. H.555 (1979) (Rep. Hyde); H.R.1664, 96th Cong., 1st Sess., 125 CONGo HEc. H.402 
(1979) (Reps. Fountain, Jones, Whitley, and Hefner); H.R.500, 96th Cong., 1st Sess., 125 
CONGo HEc. H.170 (1979) (Rep. Hyde); H.R.84, 96th Cong., 1st Sess., 125 CONGo HEc. H.128 
(1979) (Rep. McClory). For a comparison of these bills, see Staff Memorandum, 
Subcommittee on t,{e Constitution of the Senate Comm. on the Judiciary, Analysis and 
Comparison of Six House Bills on Constitutional Conventions, 96th Cong" 1st Sess. (Aug. 
24, 1979) . 

.. Senator Bayh's Subcommittee on the Constitution of the Senate Judiciary Committee 
held the first of a series of meetings on the pending convention proposals on November 29, 
1979. Senator Bayh agreed to hold such hearings in the course of the debate on the exten· 
sion of the federal Civil Rights Commission legislation in June. See 125 CONGo HEc. S.7172· 
75 (June 7, 1979) (remarks of Sen. Bayh); Letter from B. Bayh to G. Gunther (August 8, 
1979). 

" S.520, supra note 20, at § 4(a) (a State's secretary of state or other qualified officer "shall 
transmit to the Congress of the United States two copies of the application, one addressed to 
the President of the Senate, and one to the Speaker of the House of Representatives"). 

51 See note 17, supra and accompanying text. 
" S.520, supra note 20, at § 5. 
" [d. at § 7(a). 
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"binding on all others, including state and federal courts. "53 Moreo­
ver, the Helms bill imposes a time limit on the deliberations of the 
convention: ordinarily, the convention shall "terminate" one year 
after the date of its first meeting.54 Even more troublingly, it insists 
that each state application must state "the nature of the amend­
ment or amendments to be proposed."55 That language suggests that 
a state application for a general convention is unacceptable-even 
though that kind of convention was the one most clearly contem­
plated in 1787.56 Pursuing its insistence on state specifications of 
subject matter, the Helms bill goes on to say that the congressional 
call must specify the "subject" of the state applications as a direc­
tive to the convention. 57 To put teeth into that congressional effort 
to limit the scope of the convention, Section 8(a) provides, with 
highly questionable authority, that each delegate to the convention 
shall, prior to taking his seat, 

subscribe to an oath by which he shall be committed during 
the conduct of the convention to refrain from proposing or cast­
ing his vote in favor of any proposed amendment to the Consti­
tution of the United States relating to any subject which is not 
named or described in the concurrent resolution of the Con­
gress by which the convention was called.58 

Apparently, the drafters were not entirely sure that delegates' oaths 
would work, for a later provision authorizes Congress to block the 

" See id. at §§ 5(c), 10(b), and 13(c). But see H.R.2587, supra note 47, at § 16 (United 
States District Court for the District of Columbia may reverse congressional determinations 
if "clearly erroneous"); S.I710, supra note 47, at § 15 (a state may bring an action in the 
Supreme Court to challenge findings, determinations, or failures to act in Congress, within 
60 days after its claim first arises; further judicial review may be had "as is otherwise provided 
by the Constitution or any other law of the United States"). 

" 8.520, supra note 20, at § 9(c). 

" [d. at § 2. 

,~ See text accompanying notes 24-43, supra; cf. Black, supra note 13, at 203 (theory of 


limited convention is 20th century innovation); Dellinger, supra note 4, at 1630·31 (framers 
intended that convention alone have power to set its agenda). 

8.520, supra note 20, at § 6(a): 
If either House of the Congress determines, upon a consideration of any such report 

or of a concurrent resolution agreed to by the other House of the Congress, that there 
are in effect valid applications made by two· thirds or more of the 8tates for the calling 
of a constitutional convention upon the same subject, it shall be the duty of that House 
to agree to a concurrent resolution calling for the convening of a Federal constitutional 
convention upon that subject. Each such concurrent resolution shall (1) designate the 
place and the time of meeting of the convention, and (2) set forth the nature of the 
amendment or amendments for the consideration of which the convention is called. 

" [d. at § 8(a). 
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submission of a convention-proposed amendment to the states when 
"such proposed amendment relates to or includes a subject which 
differs from or was not included among the subjects named or de­
scribed [by] Congress" when it called the convention, "or because 
the procedures followed by the convention in proposing the amend­
ment were not in substantial conformity with" the congressional 
act.59 

I have the most serious doubts about the validity of this last group 
of provisions-provisions such as the time limit, and especially the 
effort to control the convention agenda through delegates' oath re­
quirements and through congressional veto of convention proposals. 
I believe these requirements are quite distinguishable from such 
minimal, essential guidelines as those pertaining to the selection 
and expenses of the delegates. 

In my view, the text, history and structure of Article V make a 
congressional claim to playa substantial role in setting the agenda 
of the convention highly questionable. If the state-initiated method 
for amending the Constitution was designed for anything, it was 
designed to minimize the role of Congress.80 Congress was given only 
two responsibilities under that portion of Article V, and I believe 
that, properly construed, these are extremely narrow responsibili­
ties. First, Congress must call the convention when thirty-four valid 
applications are at hand (and it is of course a necessary part of that 
task to consider the validity of the applications and to set up the 
machinery for convening the convention). Second, Congress has the 
responsibility for choosing a method of ratification once the conven­
tion submits its proposals. I am convinced that is all that Congress 
can properly do. 

I suspect that the Ervin-Helms effort at congressional guardian­
ship over the scope of the convention's deliberations rests on the 
mistaken assumption that the approach of McCulloch v. Mary­
land61-the view of broad discretionary powers of Congress so famil­
iar in other circumstances-is appropriate to congressional action 
under Article V. True, the Necessary and Proper Clause62 applies 
to all powers of Congress; but the scope of the implementing powers 
surely turns on the nature of the underlying authority and its con­
text in the Constitution. The delineation of congressional authority 

.. [d. at § ll(b)(l)(B) . 


.. See text accompanying notes 29-37, supra. 

II 17 U.S. (4 Wheat.) 316 (1819) . 

.. U.S. CONST., art. I, § 8, cl. 18. 
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regarding the convention route must heed the fact that it is a route 
largely intended to bypass Congress, to place the initiative for be­
ginning the process in the states, and to give the central role in the 
proposing of amendments to the constitutional convention itself. 
Congress seems to me to go well beyond legitimate bounds when it 
does more than setting up necessary machinery and when it goes on 
to impose substantive limitations on the scope and duration of con­
vention deliberations. In short, I agree generally with the very persu­
asive doubts raised by the late Alexander' Bickel at hearings on 
Senator Ervin's bill in the 1960's, doubts which led him to brand 
mechanisms such as congressionally-imposed delegates' oaths as 
illegitimate and "quite wrong."83 

These doubts about the constitutional legitimacy of some of the 
Ervin-Helms proposals do not mean that Congress should continue 
to avoid confronting proposals such as the Federal Constitutional 
Convention Procedures Act. Minimum mechanisms to implement 
the Article V convention route are necessary, and addressing the 
issues raised by the Helms bill is long overdue. 

That observation prompts some comments about additional con­
gressional action that may be appropriate now. I think it is high 
time that Congress not only consider the pending legislative propos­
als, but also pay serious attention to the pending budget convention 
campaign. I believe that general hearings on the problems of the 
constitutional convention route are in order, and that they are 
needed now. If there is merit to my tale of confusion and uncer­
tainty, Congress surely owes it to the country to consider the differ­
ing views about Article V and to clarify the misimpressions under 
which so many state legislatures may have acted. For example, as I 
have noted, almost all scholars agree that the states cannot compel 
a convention to vote up-or-down on the balanced budget proposal; 
yet that seems to be the assumption of most of the resolutions that 
have so far gained state approval. If Congress is of the view that it 
can convert such narrow applications into a somewhat broader con­
vention subject such as fiscal responsibility, surely it ought to ap­
prise the states, so that they may h.!lve a chance to reconsider thflir 
applications. Moreover, if Congress should conclude that a conven­
tion has ultimate authority to set its own, even less confined agenda, 
the state legislatures should surely be told. 

" See 1967 Hearings, supra note 14, at 65; Letter from A. Bickel to P. Kurland (Oct. 2, 
1967), reprinted in id. at 230-33. 
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I fear, however, that Congress will make no move until thirty-four 
applications are at hand. At that time, if Congress believes that an 
unlimited convention is possible, it may rE)ly on that premise to set 
aside the state applications and in effect to remand them to the 
state legislatures for reconsideration.84 Whatever the logical sound­
ness of that course, it would surely be perceived as one more effort 
by Washington to squelch local initiative. Would it not be better if 
Congress moved promptly to address and clarify the uncertainties, 
before the thirty-fourth state has acted and before its back is against 
the wall'? 

CONCLUSION 

Everything I have said constitutes conjecture about the past and 
advice about the future. What we have now is an ongoing, nearly 
successful campaign to get thirty-four states behind the balanced 
budget drive. Given that present reality, let me conclude with this: 
If the nation, with open eyes and after more careful attention than 
we have so far had in most state legislatures, considers a balanced 
budget amendment so important as to justify the risks of the con­
vention route, that path ought to be taken; but surely it ought not 
to be taken without the most serious thought about the road ahead. 
It is a road that promises controversy and confusion and confronta­
tion at every turn. It is a road that may lead to a convention able 
to consider a wide range of constitutional controversies. My major 
concern in all this is simply to argue that, as we proceed along this 
road, we should comprehend the full dimensions of the risks. It is 
that convictionv.'hich leads me to urge that state legislatures not 
endorse the balanced bUdget-constitutional convention campaign 
on the basis of overconfident answers to unanswered and unanswer­
able questions, or of blithe statements that inadvertently or inten­
tionally blind us to the genuine hazards . 

.. This is in effect the process urged by Dellinger, supra note 4, at 1636-40. 
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QUESTWNS SUBMITTED BY SENATORBAYH TO PROF. GERALD GUNTHER, WITH 
RESPONSES 

Question 1. It has been recommended that the procedures issue should be con­
fronted at a time when the problem can be faced in the open and without pres­
sure, in order to be prepared in advance of state action. Since most scholars 
agree that one Congress cannot bind another, would it be a prudent use of the 
Congress' time to consider implementing legislation before applications are re­
ceived from the states for a convention·! Should Congress routinely enact pro­
cedures legislation at the beginning of each Congress in order to be prepared'! 

Answer 1. I believe it would be a prudent use of the Congress' time to con­
sider implementing legislation before 34 valid applications are received from the 
states for a convention. Indeed, as I have argued in my Georgia lecture, I be­
lieve that Congress has something of a moral obligation to consider such legisla­
tion before it finds itself confronted by the requisite number of state applications. 
My main reason for urging this is that I believe Congress has an important role 
to play in apprising the state legislatures of the contours and risks of the con­
venUon process, so that state legislators voting on applications may have a 
clearer understanding of what they are asked to vote on. The very recent history 
of state consideration of applications for a balanced budget convention demon­
strates graphically that state legislatures have mostly acted in confusion and 
ignorance. Most often, those who have thought about the implication of Article V 
at all have assumed without discussion that the states can bring about a con­
vention limited to an uJ}-and-down vote on a very specific amenament proposal. 
Hardly any scholars believe that the states have such a power. If I am correct in 
my view that state and congressional specifications of subject matter are not 
ultimately binding on a convention-that states and Congress can exhort con­
vention delegates to address a particular subject, but cannot force them to limit 
themselves in that way-it is particularly important that Congress air that view 
at a time when state legislatures have not taken final action on convention appli­
cations. In short, I view congressional consideration of implementing legislation 
as virtually the only available national forum to clear the air about the prevail­
ing confusion regarding the contours and limits of a constitutional convention 
under Article V. 

I do not believe that, if Congress were to air the problems I have adverted to 
in the near future, it need routinely address procedures legislation again at the 
beginning of each Congress. One congressional statement of desirable imple­
menting methods should be adequate until a later Congress is persuaded that 
the premises of such legislation are inaccurate; later Congresses are of course 
free to enact new legislation if that is the case. I would reiterate that the major 
obligation of Congress is to air the problems of the convention route. Even if 
Congress were to adopt the view that it had the authority to limit a convention'/> 
agenda (a view with which I disagree, but which is incorporated in the pending 
legislation), I believe Congress has the additional obligation to advise the na­
tion and especially the state legislators that there is a substantial and, I believe, 
respectable body of opinion among scholars and others that such a congressional 
effort carries no guarantee of effectiveness-that, instead, a strong case can be 
made that a convention is ultimately entitled to go beyond the subject specified 
by Congress. 

Ql~e8tion 2. Section 3 (b) of S. 1710 provides that questions "concerning the 
State legislative procedure and the validity of the adoption or withdrawal of a 
State resolution cognizable under this Act are determinable by the State legisla­
ture." Would this provision take away all power of Congress to consider the 
validity of a resolution, regardless of the circumstances surrounding its alleged 
adoption? 

Answer 2. I read Section 3 (b) of S. 1710 as being addressed primarily to inter­
nal state legislative procedures leading to the adoption of an application. As 
such, I think it is consistent with the constitutional scheme of leaving the initiat­
ing function to the state legislatures. I do not read the provision as taking away 
the legitimate power of Congress to consider whether the resolution as adopted 
is a "valid" resolution entitled to be counted in determining whether two-thirds 
of the states have applied for a convention under Article V. That kind of "valid­
ity" seems to me to involve such questions as, for example, whether a state is 
really calling for a convention or merely issuing a general exhortation that 
Congress propose an amendment. I do not believe that Congress is charged with 
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examining the circumstances surrounding the adoption of such a resolution, 
however. For example, I do not think Congress may ignore an application because 
it believes that the extent and thoroughness and depth of the debate in a state 
legislature was inadequate or poorly informed or subject to excessive lobbying 
pressure. 

Que8tirm S. Likewise, in Section 3(b) and Section 5(b) of S.1710, the power is 
removed from Congress to determine the validity of any withdrawal of an appli­
cation. What are your thoughts on these sections? 

Answer 3. I believe principles similar to those just noted govern the answer to 
this question as well. I read the provisionS' as suggesting essentially that pre­
enactment internal legislature procedures in the states a're of no legitimate con­
cern to Congress: Congress must of course use its judgment on the produm of 
the state legislative process in determining whether the requisite number of 
valid applications is at hand; but Congress is not, I believe, properly charged 
with intervening in preenactment state legislative procedures in exerCising its 
responsibilities under Article V. (For further comments on state withdrawals of 
applications, see my responses in the closing pages of the record of the oral 
testimony.) 

Question 4. In many of the petitions that have been submitted, it appears 
there has been consideration by the State governor and in many instances the 
governor's signature appears on the petition. Would this indicate that State's 
preference for including the governor in the process, or possibly the tradition of 
that State'.3 legislative policy? 

Answer -1. I would suspect that the answer to that question is yes; but, more 
basically, i believe that a state's judgment on involving its chief executive in 
its legislative process ought to be respected for purposes of congressional eval­
uation of the validity of state applications under Article V. 

Question 5. There have been several petitions submitted to Congress which 
state, in effect, that a convention is to be called on a specific subject, including 
specific language for an amendment, and if any other subject or language is 
adopted the petition is to be considered null and void. What are your thoughts 
as to the consequences, if after a convention is called, several sta,tes were to 
withdraw their petitions or refuse to participate further? 

Answer 5. I believe that state actions after a convention is called should be 
viewed as ineffective. It seems to me that the state's responsibility ends when it 
sends purported applications for a convention to Congress (except with respect 
to withdrawal of a state application at a time when 34 valid ones have not yet 
been submitted). Congress then takes over to determine whether the requisite 
number of valid applications are at hand; and if so, it must call a convention. 
Efforts by the states to intrude into the process after a state legislature bas sent 
its "application" to Washington and after a convention has been called seem to 
me inappropriate under the constitutional scheme. 

Question 6. If a procedures bill were to be adopted by Congress which included 
a provision-for the calling of a limited convention, do you have an opInion as to 
the odds of that convention ultimately expanding the subjects for review and 
discussion? 

Answer 6. The odds are difficult to evaluate: they depend very much on the 
situation in the country and the wishes of the voters in the delegate election cam­
paigns at the time a convention process gets underway. As I have noted in my 
prepared statement and my Georgia lecture, I believe that the convention dele­
gates are entitled to address any constitutional issue perceived as of concern to 
the voters who chose them. If the convention were to be called, say, in the 
spring of 1980, my guess would be that the odds are about 50:50 that the con­
vention would ultimately expand its agenda beyond the subject specified in the 
applications and the congressional call. But the odds might be different two or 
four or six years hence. 

The more important underlYing point -raised by this question is in my view 
this: there is a risk, more or less substantial in accordance with the circumstances 
and times, that a convention will go beyond the specified subjects, despite any 
congressional effort to provide for the calling of a limited convention. That risk, 
not inSignificant, ought to be aired by Congress in these hearings and ought to be 
part of the history and even the language of any implementing legislation Con­
gress may enact. I would reiterate that if Congress were to enact implementing 
legislation purporting to limit conventions without adverting to those risks, it 
would be holding out a false and confusing hope to ,the state legislature. Congress 
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could legitimately say: "We are trying our best to provide a limited convention, 
but we cannot assure you that our efforts will be effective." -I do not believe that 
Congress can responsibly say: "Here are the mechanisms for calling a limited 
convention; we guaran·tee that our mechanism will work." Even a superficial 
survey of scholarly opinion will reveal that the latter statement does not enjoy 
significant support among those who have attemptea to make constitutional 
sense of the Article V convention text, structure and history. 

Que8tion 7. The procedures legislation pending before this Subcommittee con­
tain a clause with respect to each delegate taking an oath to refrain from dis­
cussing any subject other than that subject which was ar~horized by the 
petitioning states. Other than a moral exhortation, what means of enforcement 
is available? 

Answer 7. As 1 note in my Georgia lecture, 1 believe such an uItimaote require­
ment is unconstitutional if it purports to be an effective requirement. At least, 
it is misleading to the extent it seeks to convey a sense to the states and the people 
that Congress is guaranteering an effectively limited convention. 1 believe, with 
the late Alexander Bickel at the 1967 hearings before Senator Ervin's committee, 
that oath provisions are illegitimate and "quite wrong." Not only are there no 
effective means of enforcement in my view; I do not believe that such a provision 
can even serve as a respectable moral exhortation, for a convention delegate can 
quite readily claim that the provision is drained of all moral and legitimate 
content by the fact that it is a congressional measure way beyond legitimate 
congressional powers under Article V. (I would distinguish the specification of 
subject matter in the congressional call, which 1 believe can, at the most, be 
viewed as a moral exhortation. The oath provision seems to me a much more 
blatant attempt by Congress to bind the actions of a convention-an effort by 
the very national body that the Framers in Philadelphia in 1787 sought to limit 
to a very minor, minimal housekeeping role along the constitutional convention 
route under Article V.) 

Que8tion 8. The ABA and several constitutional scholars have recommended 
that convention delegates be popularly elected. Can you foresee any' problems 
that may be connected with those elections with state laws, or possibly the ne­
cessity of amending state laws to accommodate those elections? 

Answer 8. 1 agree that popular election is the most desirable (though not con­
stitutionally mandated) method in the late twentieth century. Since the com­
position of the convention seems to me one of those matters which is necessary 
to getting the convention process underway, I believe Congress has the authority 
under Article V to require popular election of delegates; and as valid congres­
sional legislation, it will of course supersede any contrary state laws under the 
Supremacy Clause of ,the Constitution. 

Que8tion 9. What are your thoughts on convention delegates being appointed? 
Would that appointment be made by the governor or the State legisla,ture? 

Answer 9. 1 would hope that, for the reasons given by the ABA committee and 
others, convention delegates would be elected rather than appointed. If appoint­
ment were the chosen route, 1 do not know who would do the appointing. 

Que8tion 10. The. ABA Report states there is no evidence of any federal con­
stitutional bar against a member of Congress serving as a delegate. Do you 
have an opinion on that? 

Answer 10. 1 agree with the ABA committee that there is no federal con­
stitutional bar against a member of CongrE'ss-or anyone else--serving as a 
delegate to a national constitutional convention under Article V. 

Que8tion 11. What are your thoughts with respect to a State legislator serving 
as a delegate to a convention? What are the ramifications of a State legislator 
serving as a delegate, proposing an amendment and then running to the State 
and ratifying that amE'ndment? 

Answer 11. 1 see no reason why a state legislator should be barred from 
serving as a delegate to a convention. Certainly in the late eighteenth century, 
and in most state constitutional convention processes since, the convention has 
properly been viewed as a separate body elected by the neonle to revise their 
basic charter of government: and the tradition haR rip-htly been that there ou/!'ht 
to be no significant barriers regarding the peoples' choice of whom they want 
to represent them at so solemn an occasion. Judges and federal legislators as 
well as state legislators have frequently served at state constitutional conven­
tions throughout our history. 

Consider the early nineteenth century practice. for example. Chief Justice 
Marshall sat in a Virginia constitutional convention in the late 18208; Justice 
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Story, at a Massachusetts convention; Chancel:or Kent of the New York State 
bench, at a New Y.ork constitutional convention. I am quite clear that all of 
these then setting Judges '!ould have thought it entirely inappropriate if. they
had simultaneously served In the executive or legislative branches of their gov­
ernments, or run for office in those branches. They did not hesitate about serving 
in state constitutional conventions. They rightly understood that state consti­
tutional conventions are not institutions for the day-by-day running of govern­
ment, but solemn occasions for the reexamination of the basic structure of gov­
ernment, and that even judges could serve at such assemblages. 

I accordingly do not believe that Congress ought to enact significant barriers 
on w:ho may serve ~s a constitutional convention delegate. I see no significant 
conflict of interest In a state legislator serving as a convention delegate and 
then. consideri~g ratification as a member of the state legislature. I think it is 
fall:Clful to beli~ve that a substantial number of members of any single state 
legISlature wou_d be elected as delegates; aud even if they were, that would 
represent the people's expression of preference as to the constitutional con­
vention. 

Question 12. Would a provision in procedures legislation, such as that con­
tained in S. 1710, Sec. 7(a) which states that no Senator or Representative or 
person holding an office of trust or pxofit under the' United States, shall be 
appointed as a delegate-be an effective bar? 

Answer 12. For the reasons given in my preceding answers, I believe a bar 
on federal office holders sitting as convention delegates wou:d be entirely inap­
propriate. I doubt it would be effective; I know it would be illegitimate.

Question 18. Is the exclusion of Federal employees as delegates justified in 
light of the fact that State employees would not be excluded ? 

Answer 13. Again, my ear:ier answers apply here: selecting groups of office 
holders for exclusion from eligibility as convention delegates seems to me to 
miss the point as to the nature of a convention. Accordingly, exclusion of federal 
employees seems to me enfuely unjustified. 

Que8tion 14. Is it appropriate for Congress to include in the implementing 
legislation, a clause designating either the Federal government or the States 
to provide funds for the convention? 

Answer 14. I believe it is entirely appropriate for Congress to provide for 
funding of a convention. My basic prinCiple, as explained in my Georgia lecture 
and elsewhere, is that Congress is charged with the necessary housekeeping 
details to get a convention process underway when the requisite number of 
valid applications are on hand. Providing for funding surely is an essential 
housekeeping matter. . 

Que8tion 15. In your opinion, which entity should bear financial responsibility 
for a convention? ' 

Answer 15. Since the purpose of a convention under Article V is to provide a 
. national forum for the consideration of proposed amendments-an alternative 
to the national forum that is Congress when the other, traditionally invoked 
amendment-proposing route under Article V is used-, I believe that the federal 
government is the appropriate entity to bear financial responsibility for a con­
vention. . 

Question 16. S. 1710 embodies the basic tenets of federalism and the sov­
ereignty of the States. In Section 8(b), which states that with respect to no 
federal funds appropriated for a convention, the states shall bear all expenses
incurred. The constitutional question seems to be how can the Con~s require
the legislatures of the IlOverign States to appropriate funds for the support of 
a federal constitutional convention? In the past there has been instances of 
"matching funds" but precedent would be set for total financial support by the 
States. The convention would be totally dependent upon the goodwill of each and 
every State to pay its share, which as we know, was one of the problems faced by 
the Convention of 1787. 

Answer 16. I agree with the implications of this statement: for reasons noted 
earlier, I believe that Congress, not the states, is the appropriate funding source. 
I believe Section 8(b) of S. 1710 is misguided, and that a provision such as 
Section 8(b.) in S. 520--slmilar to a provision in the earlier HelmS bill as well 
as in the Ervin bill-reflects the proper response to the funtllng issue. 

Question 17. In S. 1710, the State supreme court justice with the most tenure 
shall convene the constitutional convention and administer the oath of office 
to each delegate and preside until officers are elected. What are yOUl" thoughts 
on this provision as to the practicalities and political impact? 
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Answer 17. I have no strong feelings about the initial presiding officer­
whether it is the senior state supreme court justice as in S. 1710 'Or the Vice 
President of the United States, as in Section 8ta) of .the Helms and Ervin bills. 
Either choice would present few practical difficulties, I should think; either 
choice may have some political impact, depending on the incumbents. Forced 
to a choice, I think I would support the solution suggested by Senators Ervin 
and Helms. 

Question 18. As we know, the original convention was in session roughly five 
months and drafted the entire Constitution, do you have any recommendation 
as to the duration of any future convention? 

Answer 18. As I have said in my Georgia lecture, I do not believe it is the 
business of Congress to limit the duration of a convention. Durational limits, 
like those going to oaths, seem to me to go beyond the proper bounds of the 
congressional role in attending to the necessary housekeeping details regarding 
the convention. Acknowledging such a congressional power would give Congress 
a powerful weapon to control the deliberati'Ons of the convention; and Congress 
was not intended to have any such P'Ower under the Article V scheme. My 
recommendation, therefore, is that congressional legislation sh'Ould contain no 
provision as to the duration of a c'Onvention. 

Question 19. Section 9 of S. 1710 eliminates the provision in S. 3 which pro­
vides that a constitutional convention shall terminate in one year unless extended 
by C'Ongress. Would this omissi'On effectively autnorize a continuing convention? 

Answer 19. For reasons just noted, I believe Section 9 of S. 1710 is correct 
(and that Section 9(c) of S. 3 is mistaken) in attempting to limit the duration 
of the c'Onvention. I suppose S. 1710 would effectively authorize a continuing 
convention-'Certainly a continuation beyond a one year limit, without congres­
sional approval. Here, again, the wishes of the voters and the judgment of the 
convention delegates seems to me the proper source of decision. It is difficult 
t'O conceive of political circumstances that would in fact produce a "continuing 
convention"; but if theya·rose, I think the constitutional purpose is to bar 
Congress from contravening the will of the people and the delegates. 

Question :eO. I W'Ould like t'O draw your attention to the fact that S. 1710 does 
not provide for a vote on final passage of an amendment by the convention. 
If S. 1710 was to be passed by Congress, do y'Ou think it could be implied that 
the convention itself has the authority t'O determine the mode and margin of 
the vote, or would that become a matter to be decided by the courts? 

Answer 20. I believe that, under S. 1710, it would be implied .that the conven­
tion itself has the authority to determine the mode and ma,rgin 'Of the vote on 
final passage of an amendment pr'Oposal. Not only is that the proper implicati'On 
from the statute, in my view; it is also the proper implication from the Con­
stitution. Again, in accordance with my view that the congressional role is 
limited to necessary housekeeping details, any effort by Congress to govern the 
V'oting mechanism at the convention would strike me as constitutionally 
illegitimate. 

Question :e1. By what vote, whether required by procedures legislation or left 
to the convention to decide, do you think should be required for passage of an 
amendment? A simple majority 'Or two-thirds or possibly some other fraction? 

Answer 21. I believe a simple maj'Ority vote would be appropriate. 
Question 22. What provisions for judicial review should be incorporated in 

any procedures bill, or would the convention itself have to provide for any 
review by the courts? 

Answer 22. I lean toward the ABA committee view 'On the question of pro­
visions for judicial review, albeit somewhat reluctantly. For ,reasons suggested 
in my Georgia lecture, I rather doubt that the federal courts will want to get 
inv'Olved in reviewing the amendment process even when the convention r'Oute 
is invoked. Moreover, the federal courts are nati'Onal courts, and it would not 
be an undue strain of the constituti'Onal history to suggest a constitutional 
antipathy to national control of .the substance of the state-initiated convention 
process f'Or amendment; and that national contr'Ol can come fr'Om the federal 
collrts as well as Oongress. 

Question :e3. What would be the status 'Of any lawsuit brought before a con­
vention assumes its responsibilities? 
. Answer 23. I have not given sufficient thought to this problem to have an 
mformed answer. 
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Question ~4. The ABA report suggests that Ii three judge district court pan.el be 
authorized to review any disputes that may arise with respect to a constItutIonal 
convention. Do you have an opinion as to the advisability of this panel? How do 
you foresee this panel being selected? 

Answer 24. If federal court review is provided-a matter as to which I have 
some doubt as I have just noted, but on which I lean slightly in the 'direction of 
the ABA co'mmittee report-I think a three judge district court would be appro­
priate. I have not thought about the selection or such a panel. Indeed, the prob­
lems about an appropriate selection tend to reinforce my doubts about the de­
sirability of much if any judicial review authorizations in the bill. Wouldn't it 
be preferable to handle this delicate and difficult issue by expressing no view on 
it in the legislation?

Question le5. As you know, S. 3 does not provide for any judicial review, whereas 
S. 1710 makes provision for an aggrieved State to bring an action in the Supreme 
Court directly, which was rejected by the ABA feeling that the initiation ~f suit 
in the Supreme Court necessarily escalated the level of the controversy WIthout 
regard to the significance of the basic dispute. What are your thoughts on this? 

Answer 25. Without much careful thought, I thicnk the provision of S. 1710 in 
this regard has a good deal of appeal. An aggrieved state has the strongest claim 
of anyone for judicial review, for the convention route was after all to be a 
state-initiated route. And any claim an aggrieved state may raise does I think 
warrant the dignity of direct access to the Supreme Court, in accordance with the 
role originally contemplated for the Supreme Court in state-involved cases. On 
this matter, the ABA feeling does not seem persuasive: any time a state dis­
agrees with respect to a state-protective amendment procedure, it seems to me 
questionable implicitly to label the dispute as "insignificant." 

Question ~6. Do you think Section 15(a) of S.1710 is constitutionally consistant 
with Article III of the Constitution, which establishes the original and appellate
jurisdiction of the Supreme Court? 

Answer 26. Without extensive thought, and without adequate time to elaborate 
here, I believe that Section 15(a) is consistent with the provisions of Article III 
of the Constitution with respect to the original jurisdiction of the Supreme 
Court. 

Question ~7. Should time constraints be put upon any court, panel or arbitrat­
ing body for a determination of any dispute or legal action brought by any 
individual or State in connection with any procedures legislation or action by
the convention? 

Answer 2:1. No. 
Question leS. Section 12 of S. 1710 fails to include any provision for dealing 

with a situation where Congress fails to enact a concurrent resolution providing 
for the mode of ratification, but the proposed amendment is submitted to the 
States for ratification by the Administrator of the General Services Administra­
tion anyway. What are your thoughts as to whether this leaves a serious gap in 
the ratification procedure? 

Answer 28. I believe that Section 12 of S. 1710 does leave a serious gap in the 
ratification procedure. As I reiterate frequently in my writings on convention 
problems, congressional powers with respect to the convention process of amend­
ment are very limited; but one of the very few clear powers and indeed duties of 
Congress under Article V is to select the mode of ratification for a proposed 
amendment. I think 'any congressional legislation ought to reiterate that clear 
constitutional duty of Congress. Indeed, Section 12 of S. 1710 strikes me as 
ironic indeed, in light of my other writings and some of my earlier answers to 
your questions. S. 1710, in earlier provisions, seems to me to go beyond the 
legitimate congressional powers with respect to the calling of a convention when 
it seeks to limit the scope of a convention's deliberations; yet, after exceeding 
legitimate congressional powers in that respect, it proceeds in Section 12 to fail 
to reiterate a duty of Congress, with respect to choosing a mode of ratification for 
proposed amendments. Section 12 seems to me to illustrate that it, like the other 
proposals pending before you (such as S. 3), rests on an inadequate understand­
ing of the constitutional groundrules. 

Question le9. Section 13 of S.1710 omits a provision included in S. 3 which states 
that Congress shall decide questions "concerning State ratification or rejection" 
of proposed amendments. This power to determine the validity of a State ratifica­
tion or rejection is one that Congress has traditionally exercised. In the alterna­
tive, what other institution could make that determination or would be better 
qualified? 
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Answer 29. Sections 13(a) and (b) of S. 1710 do include provisions regarding 
ratification and recissions, much as S. 3 and S. 520 do. In short, it does involve 
congressional determination of some questions "concerning State ratification." 
True, S. 1710 omits Section 13(c) of the Helms proposal, the general provision 
as to congressional decision of such questions. I believe that omission is ill 
advised: I believe that the traditional congressional role with relllrd to state 
ratifications or rejections is as appropriate under the convention route as under 
the usually used, congressionally initiated amendment route. I do not believe that 
any other institution is more appropriate for the decision of such questions. 

QUESTIONS SUBMITTED BY SENATOR 	THUBMOND TO PROF. GERALD GUNTHER, WITH 
RESPONSE 

Que8tion 1. While you would allow permiss~ble s~ific~tions of subject m~t­
tel' in state applications, what effect would thIS specIficatIOn have on the vahd­
ity of the application? 

Answer 1. I believe that a state specification of subject matter in an applica­
tion for a constitutional convention is consistent with a valid application under 
Article V. The fact that a constitutional convention called in response to such 
application would nevertheless be able to control its agenda (see my pre­
pared statement and my Georgia lecture) does not deprive a states "limited" ap­
plication of validity. The crux of the matter is that a "convention" called under 
Article V is ultimately free to set its own agenda, as a matter of law as well as 
political dynamics; the scope of such a convention is not within the states' 
control. It is partly for that reason that I hav:e long urged your committee to 
hold hearings on this issue, so that Congress may air the widely held belief 
among scholars that convention delegates would have a powerful practical 
and legal claim to make proposals on all constitutional issues they think of 
significance to the electorate. In my view, it is only by such airing of what a 
convention may indeed entail that the states can be adequately informed as to 
what they are really voting for when they apply for a convention. 

Que8tion 2. When you state that you would give "some weight" to state or 

Congressional specifications, what do you mean by "some weight", in light of 

your decision that the Convention would control its own a,genda, 


Answer 2. When I say that specifications of subject matter in state applica­
tions and congressional calls can be given. "some weight," I mean that such 
specifications are properly read as signifying at least the subject that prompted 
the congressional calland that Congress would like the convention to discuss. 
In other words, the specifications are legitimate at least as information-con­
veying devices. I believe, moreover, that the specification of subject in the con­
gressional call can properly be read as a moral exhortation to the convention that 
the specified subject should be the delegates' initial focus. But the specifica­
tions are entitled, I suggest, only to "some weight" and not to conclusive weight 
Despite the specifications, the convention may proceed to consider additionai 
subjects, in accordance with the legal and practical arguments set forth in my 
opening statement and in my Georgia lecture. The specification of subject matter 
in the call, under my view, would create at most a rebuttable presumption that 
the convention should address only that subject; the significant limit on the 
weight of the specification-a limit of which the state legislatures should be 
apprised by CongresS-is that the presumption can be overcome, and that the 
conventi0!l dele~ates are ultimately free of any legally or practically effective 
restraint m settmg their own agenda. 



I I I 

I I I I I I I I I I I I I I I I I I I I I I I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 




APPENDIX 

PART l-ADDITIONAL STATEMENTS, NEW ARTICLES, 
AND CORRESPONDENCE, 

A SECOND CONSTITUTIONAL CONVENTION: THE VIEW FROM THE FIRST 
CONVENTION 

(By Jeffrey T. Bergner) 

At this moment thirty states have called for a second constitutional conven­
tion to propose an amendment to balance the Federal budget. The total is just 
four states short of the thirty-four states required to compel the Congress to 
call a convention. This is by no means the first campaign for another constitu­
tional convention. Indeed, before the Constitutional Convention of 1787 had 
adjourned, some of its delegates were already calling for a second convention 
to consider matters not resolved to their satisfaction in the first convention. 
To date over three hundred petitions for another convention have been filed by 
the states on various subjects, and every state in the union has filed at least one.' 

Because we are a nation which lives under a written constitution, our discus­
sions of policy tend naturally to revolve around the meaning of this document. 
Our laws are structured and judged in terms of their appropriateness to the 
Constitution. Even proposed amendments to the Constitution must justify them­
selves in terms of the spirit and the other language of the Constitution if they 
are to have a chance of adoption. All changes in our political life must demon­
strate their conformity with the fundamental law which is the Constitution. 
Because all questions ultimately turn on the meaning of the Constitution, the 
intentions of the framers of the Constitution become highly significant. This is 
a legacy of the framers themselves, and it has been well said that great men 
necessarily condemn lesser men to interpret them. 

For this reason the intentions of the framers in drafting the amending article 
of the Constitution invite discussion. But such discussion is required for another 
reason as well. The balanced budget amendment has evoked highly emotional 
opposition, and opponents have offered a variety of interested, but wholly un­
justified, interpretations of the meaning of Article V of the Constitution. One 
scholar, basing his opinion upon a single letter of a single word in Federali8t 
No. 85, has argued that a second convention can be called only for a general 
revision of the Constitution, and not for proposing a single, specific amendment. 
Another scholar, less attracted to subtlety, has simply asserted that the framers 
did not intend the convention mode of amendment as a serious possibility. In 
light of such novel views, it is all the more useful to consider the deliberations 
of the framers themselves concerning the amendment process. 

. These deliberations reveal that the framers regarded the convention mode of 
amendment "to be as desirable and as viable as that which allows for constitu­
tional amendment at the initiation of Congress." 2 Indeed, this conclusion under­
states the importance of the convention mode and overstates the importance of the 
Congressional mode. For, as Madison remarked, the issue facing the Convention 
of 1787 was not whether popular conventions should be excluded from the amend­
ment process, but whether the Congress should be excluded from the process.· 
Any interpretation of the intentions of the delegates to the Convention of 1787 

1 Amendment of the Constitution by the Convention Method Under Article V. The Ameri­
can Bar Association. 1974. p. 69. 

• Senate Committee on the Judiciary. Federal Constitutional Convention Procedures Act,
S. 	Rep. No. 293. 9ad Congress. 1st Session 7 (1973). 

3 The Record8 of the Federal Convention of 1787, edited by Max Farrand. vol. I, p. 202. 
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must finally confront the fact that the states are given a paramount role in the 
amending process. There is an old German saying that "Mann denkt, Gott lenkt," 
which may be roughly translated as "Man proposes, God disposes." The sense 
of this saying is preserved in the amending process: amendments must be both 
proposed and disposed. In amending the Constitution, there are two ways of pro­
posing and two ways of disposing. Either the Congress or the states may pro­
pose, but only the state may dispose. In the last analysis, the power of the 
disposition-as the old saying suggests-is the greater of the powers. When it 
is coupled with the power of propoSition, its power is complete. A manifestly 
greater power is thus given in principle to the states than to the Congress in 
amending the Constitution. The states may act as proposers and disposers; the 
Congress may act only as proposer. Let us turn to the deliberations of the Con­
vention of 1787 in ordered to see why this is so. 

II. 

Prior to the Convention, the Virginia delegation drew up a list of resolutions 
as a focus for the discussions of the Convention. The first mention of the amend­
ing process is found in the thirteenth of these resolutions, listed in the Reoord 
on ~fay 29th. It reads in full: "13. Resd. that provision ought to be made for the 
amendment of the Articles of Union whensoever it shall seem necessary, and that 
the assent of the National Legislation ought not to be required thereto." In this 
formulation the Congress (the National Legislature-to-be) was deliberately ex­
cluded from the amending process. This formulation differed from the procedure 
for amending the Articles of Confederation in two ways. First, it excluded the 
Congress from any role in the amending process. Under the Articles of Confedera­
tion the Continental Congress was the sole proposer of amendments. Second, it 
did not specify the necessity of unanimity of the states to adopt any proposed 
amendment. It remained silent On this point. The Articles of Confederation had 
demanded unanimity, a feature which was an acknowledged deficiency of the ar­
rangement which made the Confederation largely an alliance of states. We may 
note one thing about this resolution. Whereas the entire intent of the Conven­
tion was to construct a stronger national government, there was not an equal 
concern to expand or even to maintain the power of the national legislature to 
propose alterations in the fundamental law. Indeed, it might be suggested that 
simply because a so much stronger national legislature was contemplated, the 
Virginia delegation saw reason to place the amending power in the hands of the 
states alone. 

Resolution thirteen was considered formally on June 11th. On that day there 
was apparently discussion about the propriety of excluding the national legisla­
ture from the amending process. George Mason of Virginia was on that day and 
throughout the Convention the strongest advocate of excluding the national legis­
lature from the amending process. He was supported by fellow Virginian Ed­
mund Randolph. Mason argued that the Congress might reflIse its consent to a 
proposed amendment, because the amendment might attempt to remedy an abuse 
of power by the Congress itself. Such an amendemnt, dire~ted at the prerogatives 
of Congress itself, would be unlikely to secure the assent of Congress. This view 
was part and parcel of the general view of human and institutional nature preva­
lent among the delegates to the Convention of 1787. Whether we have reason to 
reject that view in favor of a more optimistic one has certainly not been ade­
quately demonstrated. . 

No agreement was reached on the exclusion of the Congress on that day, and 
the Convention turned to a discussion of another issue. The delegates agreed 
only that some provision for amendments ought to be made in the new Consti­
tution. This minimal agreement was refiected subsequently in resolution seven­
teen, listed in Madif!on's notes on June 13th. Resolution seventeen was considered 
formally on July 23rd and unanimously adopted in the following form: "That 
provision ought to be made for the amendment of the articles of union, whenso­
ever it shall seem necessary." 

On August 6th, Madison reported in his notes the form given to the resolution 
(now number XIX) in the report of the Committee of Detail. The Committee, 
chaired by Mr. Rutledge of South Carolina, proposed the amending article as 
follows: "On the application of the Legislatures of two thirds of the States in 
the Union,for an amendment of this Constitution, the Legislature of the United 
States shall call a Convention for that purpose." From this we can see that the 
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Committee had attempted in the interim to give a role, however slight, to the 
Congress. The Committee proposed that the Congress should call a convention if 
applied for by the legislatures of two thirds of the states. This was quite a nat­
ural role for the Congress to assume. First, it was through the Continental Con­
gress that the Convention of 1787 was called into being. Second, it was not clear 
what other body besides the Congress would be in a position to facilitate the call 
for a new convention. Presumably, this was not a power which the delegates 
thought of granting to the executive. The power of amending the fundamental 
law of the nation was simply irrelevant to the task of the executive, who was 
but to administer the present laws. The role of the Congress is restricted to call­
ing a convention. It is not empowered to propose amendments. Indeed, it is given 
no discretion in calling a convention: it "shall" call a convention, if requested 
to do so. It is given no discretion to call a convention only for certain purposes, 
such as "general revisions" of the Constitution: it shall call a convention "for 
an amendment of this Constitution" (emphasis mine). 

This resolution was reconsidered during the last week of the Convention in 
September. On September 10th, Elbridge Gerry moved reconsideration of the reso­
lution. Gerry's concern, however, was not. to secure an expanded role for the 
Congress in the amending process. Rather, he was concerned that two thirds of 
the states might call a new convention and introduce binding "innovations" upon 
the remaining states. There was no solicitude here for the power of the Con­
gress to alter the new Constitution. 

At that point, Alexander Hamilton seconded the mation to reconsider the reso­
lution, although for a different reason. He argued that the Articles of Confedera­
tion did not provide sufficient ease of amendment, and that the new Constitution 
ought not to fall victim to the same defect. The proposed mode of amendment 
was inadequate and needed supplementation. The only reason that state legis­
latures would apply for amendments, Hamilton argued, would be to increase 
their powers. The new Congress, on the other hand, would be more sensible of 
the defects of the new Constitution. Here at last, in Hamilton, there is a defenier 
of the Congress' power to amend. But two points must be observed. First, Hamil­
ton raised vhis matter in the context of supplying an expanded amending power. 
He was not distressed by the ease of amending the Constitution, but by the diffi­
culty of amending it. Second, Hamilton did not propose at this point granting the 
Congress the power to propose, much less to dispose, amendments. He contended 
only that the Congress (by two thirds vote of both Houses) ought to be em­
powered to call a convention. This, Hamilton argued, would not be "dangerous," 
because the "people" would have in the convention the proximate power of pro­
posing and the finrul power of disposing amendments. Hamilton simply urged that 
the possible defects of the new Constitution be brought to light from more than 
one source. 

Madison then concurred that the resolution ought to be reconSidered, but for a 
third reason. The phrase "calling a convention," he said, was a vague one. Thus, 
although there were no less than three reasons for reconsideration, none of 
them turned on a deficiency of Congressional power either to propose or to dis­
pose amendments. The motion to reconsider was accepted 9-1-1. 

At this point, Mr. Sherman moved for the first time (just five days before the 
adjournment of the Convention) that the national legislature be authorized to 
propose amendments to the states. He added that no amendment ought to be 
binding without the consent of the several states. Presumably the consent of the 
"several states" meant the consent of each and every state. Mr. Wilson then 
moved that the consent of only two thirds of the states be required. Once again 
the central debate ensued over the states' power vis-a-vis other states to amend 
the new Constitution. Mr. Willson's motion was defeated 5-6. Another motion 
requiring the consent of three fourths of the states was sU'bstituted, and it was 
agreed to without objection. The state delegations clearly wished to maintain a 
strong control over the disposition of amendments without, however, going so 
far as to require a unanimity which would be difficult or impossible to obtain. 

At this point, Madison introduced a new proposal which embodied the three­
fourths requirement just adopted. Madison's proposal read: "The Legislature of 
the U.S. whenever two-thirds of both Houses shall deem necessary or on the 
application of two-thirds of the several States, shall propose amendm~nts to this 
Constitution, which shall be valid to all intents and purposes as part thereof, 
when the same shall have been ratified by three-fourths at least of the Legis­
latures of the several States, or by Conventions in three-fourths thereof, as one or 
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the other mode of ratification may be proposed by the Legislature of the U.S." 
Madison's proposal was adopted 9-1-1. What is missing from Madison's pro­
posal is the idea of a national constitutional convention, called for by the states. 
The meaning of this omission was not revealed until Madison commented further 
upon it later in the week. . 

On the present day, however, Mr. Rutledge argued that the three-fourths pro­
vision, although· good in principle, did not offer sufficient protection of the 
interests of the slave states from the possible designs of the non-slave states. 
He offered the motion that no amendment should affect the slavery question prior 
to 1808. Whatever the feelings of the various delegates, this was well understood 
to be an issue of such intense interest that it must be reckoned with in some 
form or subvert the entire end of the Convention. It was passed. 

The September 12th report of the Committee of Style-comprised of Mssrs. 
Johnson, Hamilton, Morris, Madison, and King-followed the language proposed 
by Madison on the 10th. Final discussion of this matter occurred on the 15th, 
the last day of the Convention. Discussion was initiated once again by the con­
cern for what the states might do to one another by means of amendments to the 
Constitution. Sherman argued that the protection provided in the exemption of 
the slavery clause from amendment ought to be generalized to other areas of 
state concerns. Madison, however, argued that further exemptions would be 
demanded by every state, and that it was better to restrict exemptions from 
amendments to the barest minimum. Sherman's amendment was defeated, 3-8. 
Governor Morris then offered a compromise, including with the slavery clause the 
provision that "no State, without its consent shall be deprived of its equal 
suffrage in the Senate." This provision, which is arguably the most explicitly 
anti-democratic provision of the Constitution, was accepted without formal objec­
tion, and is the language of the Constitution. 

George Mason then raised the question of the Congressional role in amend­
ing the Constitution. He argued that both modes of amendment in the Com­
mittee report depended too beavily on the cooperation of the Congress. If, as he 
believed it would, the Congress were to become oppressive, the people would 
have no convenient manner of effecting amendments to counteract the practices 
of the Congress. Mason clearly wished for at least one mode of amendment 
in which the Congress simply was not involved. Morris and Gerry then moved 
to amend the article to require a convention on the application of two thirds 
of the states. To this Madison responded tbat he "did not see why Congress 
would not be a8 much bound to propose amendments applied for by two thirds 
of the States as to call a Omvention on tbe like application" (emphasis mine). 
Madison clearly regarded the Congress to be o·bligcd to propose amendments 
applied for by the states. In saying this, he also clarified the reason why the 
convention mode was omitted from his motion on September 10th, viz., that 
the Oongress was bound to honor the wishes of two thirds of the states and that 
this mode was essentially independent of the Congress. Madison went on to say 
that he "saw no objection ... against providing for a CQnvention for the pur­
pose of amendments," save that practical difficulties might attend such a proce­
dure. Such difficulties he seemed to regard as a technical problem, and not one 
of much substance. Examples include quorums, forms, procedures of the con­
vention, and the like. That he did not regard these difficulties as fundamental 
is proven by the fact that he did not think them fit subjects for constitutional 
regulations. The question, however, remains: if regulations for a new conven­
tion were. not specified in the Constitution, who is to make them? 

On this question the Convention of 1787 remained silent. It might be reason­
ably supposed that Congress could and should provide such regulations as are 
necessary to facilitate the calling of a new convention if it is requested by two 
thirds of the states. The limit of Congressional power in tbis regard would be 
the point at which it conflicted with the clear intention of the Convention of 
1787 to provide a genuine alternative to Congressional proposition of amend­
ments. The convention motion was adopted on September 15th without objec­
tion, perhaps the clearest possIble testimony that the delegates to the CQn­
vention of 1787 did not wish to preclude another convention if two thirds of the 
states desired one. What other reasonable interpretation could be put on tms 
unanimity is difficult to imagine. 

John Sherman once again expressed his fear that some states might amend 
the Constitution in ways unfavorable to the remaining states. He proposed 
to remove the requirement that three fourths of the state legislatures be neces­
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sary to ratify amendments. This he did under a concern for "flexibility," i.e., 
that future conventions ought to be allowed to adopt, as it were, their own 
standards of what would count as ratification of their work. His motive for 
presenting his demand in this form is perhaps clear enough. At any rate, the 
Convention rejeoted his motion 3-7-1. The "legislative history" of the Con­
vention of 1787 is thus straightforward: the Convention of 1787 rejected the 
motion that future conventions are free to propose new modes or new standards 
for the ratification of new amendments-unless, of course, these new modes 
or new standards are themselves first adopted in a constitutional way, i.e., by 
ratification by three fourths of the state legislatures or state conventions. The 
claims of current opponents of a second constitutional convention-that new 
conventions will be free to propose new modes of ratification-thus appear to 
be baseless. An amendment proposed by a new convention, but not yet ratified 
by three fourths of the states, would not yet be a part of the Constitution. It 
would have no more standing than an amendment proposed by the Congress, 
such as the Equal Rights Amendment, which has not yet been ratified by three 
fourths of the states. This would be so no matter what the delegates to a second 
constitutional convention asserted. A new convention would itself be constitu­
tional, unlike the first convention which was not itself legitimated under the 
Articles of Confederation. 

The Convention of 1787 was in every wayan extraordinary gathering. A 
second convention, if requested by two thirds of the states, would derive its 
existence from authority given in the Constitution, and would be bound by 
that authority. Such a view is consistent with the fact that amendments are 
listed after the original language of the Constitution. In 1787, Roger Sherman 
insisted that this procedure be adopted in order to indicate that all amendments 
are empowered by and in accord with the document which is the Constitution. 
A rogue convention would be a usurper of the Constitution, and true supporters 
of the Constitution would be obliged to defend it against excesses with what­
ever means necessary. Fortunately, there is nothing whatever on the horizon 
at this moment which would suggest the danger of a rogue convention bent 
upon opposing the Constitution. Rather, the current requests for another con­
vention.seem fully within the spirit of the Constitution. 

As the Convention of 1787 drew to a close, E.dmund Randolph spoke of the 
"dangerous power" given to the Congress in the new Constitution. He proposed 
that the ratifying conventions in the states be authorized to propose amend­
ments to the· new Constitution, and that these be deliberated upon by a second 
constitutional convention. George Mason spoke in support of this plan, ex­
presSing once again his fear of the national government. To this plan Mr. 
Pinckney countered that only confusion could spring from an invitation to 
the states to propose amendments to be considered by a second convention. He 
argued that the diversity of views and subjects to be considered at a new 
convention would be so great that a national government would not be likely 
to emerge from it. He concluded that "Conventions are serious things, and 
ought not to be repeated." 

The reason for his conclusion is instructive. His reason 'Wall that a second c0n­
vention wouZd be unabZe to proauce agreement. This is a very different concern 
from that of present opponents of a second constitutional convention, who fear 
precisely that a new convention would produce agreement. Pinckney said that 
"the States will never agree in their plans," and for bim that was conclusive. 
But why was general disagreement to be feared? Pinckney referred to the ab­
sence of an effective national government in 1787 (indeed, he feared the "con­
temptible weakness and dependence of the Executive".even in the new Consti­
tution) ; he said that failing tbe creation of a national government, there would 
be a decision "by the sword." Hamilton later echoed this view in FederaUst No. 85 : 
''There can, therefore, be no comparison between the faCility of effecting an 
amendment and that of establishing, in the first instance, a complete Constitu­
tion." Surely the present situation is not analogous to the circumstance of 1787. 
Who could reasonably argue that at present the national government suffers 
from contemptible weakness .and too little power? Indeed, it is the power of the 
national government that has prompted most of the current demands for another 
constitutional convention. Would a great danger to the republic be found in a 
sitting convention, empowered only to propose amendments. wbile the national 
government continues to govern? Might not the national government govern more 
carefully and more responsively with such "competition" at hand? 
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Having seen the difficulty of securing a minimal agreement on the part of 
jealous states, the delegates to the Convention of 1787 were not about to risk 
their fragile success before a national government was even established. The 
plan to instruct the states to propose amendments to a mandated second conven­
tion, and hence to continue to operate under the Articles of Confederation, was 
rejected by all of the state delegations. 'l'he new Constitution was then agreed to 
unanimously. 

IV. 

A mandated second convention was thus rejected in the year 1787. It was 
rejected, however, because of the need for an immediate, functioning national 
government with the authority to act independently of the will of each and every 
state of the union. It was perhaps rejected, too, because a constitution ought 
not to be "up for amendment" without a clear demand arising for it. Madison 
made himself clear enough on this in his cool response to Jefferson's notion that 
the Constitution ought to be reconsidered every generation. Such a mechanical 
formula-amendment of the Constitution whether it needs it or not, as it were-­
Madison rejected as unwise. But a second convention was not rejected by the 
framers out of a fear that the states or the people might agree, i.e., might wish 
to effect a widely advocated change. Those who now oppose another convention 
on this ground reveal an anti-democratic sentiment that might even Hamilton 
blush. 

The Convention of 1787 did not fear the convention mode of amendment. Quite 
to the contrary: the Convention of 1787 began and ended by affirming it. What 
power was given to the Congress was never conceived as a substitute for state 
power to amend, but as an addition to it. Three fourths of the states are given 
the power to dispose amendments, either in conventions or in state legislatures. 
Two fundamentally different modes of proposing amendments are established, 
each to offer amendments to correct deficiencies discovered from different per­
spectives. Madison speaks with his usual clarity in Federalist No. 43: "That 
useful alterations (in the Constitution) will be suggested by experience could 
not but be foreseen. It was requisite, therefore, that a mode for introducing 
them should be provided. The mode preferred by the convention seems to be 
stamped with every mark of propriety. It guards equally against that extreme 
facility, which would render the Constitution too mutable; and that extreme 
difficulty, which might perpetuate its discovered faults." The provision that three 
fourths of the states dispose of amendments $Ccures the permanence of the Con­
stitution; the provision of differE!nt modes of proposing amendments secures its 
responsiveness and flexibility. 

The framers had no intention whatever of constructing an immutable· docu­
ment. The framers' attitude toward amendment of the Constitution is revealed 
in the several modes for amending the Constitution which they included in Arti­
cle V: when unable to agree on one single mode, they simply established two 
modes. The new found solicitude for the sanctity of the Constitution on the 
part of some factions is touching; opposition to another convention, however, is 
simply not defensible in terms of the understanding of the delegates to the Con­
vention of 1787. Hamilton wrote in Federalist No. 85: "The will of the requiSite 
number (of states) would at once bring the matter to a decisive issue. .And con­
sequently, whenever nine, or rather ten States (now thirty four or thirty eight 
states, respectively) were united in the desire of a particular amendment, that 
amendment must infallib1;y take place" (emphasis mine). There appears to 
Hamilton's mind at least, no doubt that amendments might be brought fo~th, 
singly or otherwise, by the states, and be adopted without the decisive participa­
tion of the Congress. Federalist No. 85 speaks in the clearest imaginable lan­
guage: "the national rulers, whenever nine States (now thirty four states) 
concur, wil~ have no. option on the subject. By the fifth article of the plan, the 
Congress wlll be obltged 'on the application of the legislatures of two thirds of 
the States (which at present amount to nine), to call a convention for proposing 
amendments which shall be valid, to all intents and purposes as part of the 
Constitution, when ratified by the legislatures of three fourths ~f the States or 
by conventions in three fourths thereof.' ' 

"The words of this article are peremptory. The Congress 'shall call a conven­
tion.' Nothing in this particular is left to the discretion of that body . .And ()f 
consequence all the declamation about the disinClination to a change vanishes in 
air. Nor however difficult it may be supposed to unite two thirds or thr~ fourths 
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of the State legislatures in amendments which may affect local interests can 
there be any room to apprehend any such difficulty in a union on points which 
are merely relative to the general liberty or security of the people. We may 
safely rely. on the disposition of the State legislatures to erect barriers against 
the encroachments of the national authority." Difficulties ought to attend the 
amending process when it affects only local or special interests; difficulties 
ought not to attend the amenaing process when it concerns the liberty of the 
people. These are not the words of a man who fears a convention relative to the 
general liberties of the people; they are the words of Alexander Hamilton. 

A REVIVAL, JUST IN CASE 

(By James J. Kilpatrick) 

The Congress has a piece of unfinished business left over from 1971. When 
the two houses have nothing better to do, which is most of the time, they 
ought to get at it. This is an act to provide for the holding of a constitutional 
convention. 

Once again the states are applying pressure. At the last count, no fewer than 
22 states had filed petitions with Congress, asking that a convention be called 
in accordance with Article V of the Constitution. The petitioning states want an 
amendment to require a balanced federal budget. They are going at it the hard 
way. 

Not many persons are acquainted with the "state application" provision of 
Article V, and this is not surprising; the provision never has been successfully 
invoked. Every amendment to the Constitution thus far, has come into being 
thr6Ugh the familiar procedure by which two thirds of each house of Congress 
approves a proposal and sends it out to the states. 

The founding fathers, fearful of an intransigent national legislature, wisely 
IJrovided an alternative course. "The Congress on the application of the legis­
la tures of two thirds of the several states shall call a convention for proposing 
amendments." Note that the provision is not discretionary; it is mandatory: 
The Congress "shall" call. . 

Over the past 19 years, every state in the union at one time or another has 
petitioned Congress in this fashion. Amendments have been sought embracing 
everything from polygamy to pl'ohibition. Early in the century, so many states 
petitioned for the direct election of senators that Congress itself put in motion 
the resolution that resulted in the 17th Amendment. At the time of a study by 
the American Bar Association in 1971, more than 300 such petitions had been 
filed. 

The ABA report stemmed from a sudden onrush of state applications having 
to do with the issue of reapportionment. Many of the state legislatures were 
infuriated by the Supreme Court's one-man, one-vote, decree in Baker v. Oarr. 
They set about passing resolutions, many of them identically phrased, demand­
ing that Congres call a constitutional convention to undo what the high court 
had done. 

Then as now, 34 states (representing two thirds of all the states) would have 
triggered the call. Amazingly, by mid-1967 the count actually got to 32. Sen. 
Everett Dirksen of IllinOis, grand marshal of this remarkable parade, was 
ecstatic. His colleague, Paul Douglas, was aghast. Douglas suggested that if 
a 34th application should materialize. Congress ought to refuse the call anyhow. 
That set Dirksen into flights of oratory scarcely equaled since Cicero took off 
on the Carthaginians. Such senators as Javits of New York, Proxmire of ""Vis­
consin and Robert Kennedy of New York denounced the very idea of the con­
stitutional convention. 

One thing led to another, and in October of 1967 the Senate Judiciary Com­
mittee conducted hearings on the whole business. The hearings led to a bill 
sponsored by Sum Ervin of North Carolina that passed the Senate 84--0 in 
October of 1971: Then interest waned, and nothing much had been heard of 
the matter untn the llltest campaign began to gather momentum. 

Prudence suggests that Congress send for the Ervin bill and trot it around 
the track once more. It seems to be doubtful that 12 more states will make 
application under Article V, but you never know. It would be far better to 
provide the machinery now than to hustle up a bill, as the ABA study observed, 
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in a time of "divisive controversy and confusion." An act should provide for 
validating the applications, for electing and paying delegates to a convention, 
and for other housekeeping matters. 

For the record, even a faint prospect of a constitutional convention gives me 
the willies. Scholars disagree, but there is good reason to believe a convention 
could not be limited to proposing a single amendment on tax limitation. A con­
vention could conceivably propose a complete rewriting of our fundamental 
law. The wisest course would be for Congress voluntarily to restrain its profli­
gate impulses, and meanwhile, to revive the Ervin bill-just in case. 

[From Christianity and Crisis, vol. 39, Apr. 16, 1979] 

A NEW CONSTITUTIONAL CONVENTION? 

HARNESSING THE TIGER 

(By Frank Thompson, Jr., and Daniel H. Pollitt) 1 

Twenty-seven States have now enacted resolutions calling upon Congress to 
convene a constitutional convention to require a balanced Federal budget; often 
with lopsided margins, generally with bare minutes of debate. North Carolina 
Iowa and Utah joined this number in recent weeks. Similar measures have passed 
one of the houses in the legislatures of California, Indiana and South Dakota, 
and the issue is now calendared for legislative action in both Montana and 
Washington. 

In short, it appears very likely that the requisite 34 states will have joined in 
the call within the near future. When and if this happens, we will have our 
second constitutional convention. It is time to think hard about this clear and 
present possibility. 

Article V of the Constitution mandates the Congress "on the application of 
the legislatures of two-thirds of the several states" to "call a convention for 
proposing amendments." The amendments proposed at the convention "shall 
be valid to all intents and purposes, as part of this Constitution, when ratified" 
either by the "Legislatures of three-fourths of the several states" or by "Con­
ventions in three-fourths thereof" as the "one or the other Mode of Ratification 
may be proposed by the Congress." 

Large majorities of Americans polled on the subject favor both a balanced 
budget (legally mandated) and a constitutional convention if need be to secure 
one. Simply put, they are fed up with high taxes, inflation and deficit spending, 
and they place the blame for these ills on wasteful government spending. Cali­
fornia's Governor Jerry Brown urges a constitutional convention for more lofty 
reasons befitting a (still bashful) Presidential candidate-a balanced budget, 
he contends, is a "philosophical symbol" for the "kind of discipline this country 
news." Declared Presidential candidate John Connally of Texas sides with 
Governor Brown in the need for a constitutional convention. But most of the 
national leadership is opposed. 

President Carter warned that a constitutional convention would be "completely 
uncontrollable, with multitudes of amendments originating therefrom." Senator 
Edward Kennedy labeled the current drive an "ominous development" and a 
"serious threat to the integrity of the Constitution." Senator Edward l\luskie 
of Maine sees it as nothing less than a "constitutional crisis," and Senator John 
Stennis of Mississippi describes himself as "alarmed and frightened" by the 
prospect. Columnist James .J. Kilpatrick declares that "even a faint prospect" of 
a convention "gives me the willies": Howard Jarvis, father of California's 
Proposition 13, fears that a convention would put the Constitution "back on the 
drawing board" where "radical crackpots" would "rewrite the supreme law 
of the land." 

Is this fear of a "runaway convention" justified in fact? Equally important, if 
not more so, can this fear and opposition be justified in democratic political 
theory? To begin analyzing these questions one must consider why the Con­

1 Frank Thompson, Jr., M.C., represents New Jersey's Fourth Congressional District and 
is chairman of the Committee on Administration in the HOUSe of Representatives. Daniel H. 
Pollitt is Kenan Professor of Law at the University of North Carolina at 'Chane! Hill. His 
previous contrihution, "The Wilmington Ten; Carolina Closes the Door" (Cke Feb. 20, 
1976) was reprinted in other publications including the Chicago Sun-Times and the Wash­
ington Star. 
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stitution includes two methods of amendment. The first and original process 
requires that amendments originate in the Congress by two-thirds votes in both 
the House and Senate, to take effect only when ratified by vote of three-fourths 
of the states. The second mode was accepted as a means of goading a reluctant 
Congress, and on at least one occasion was applied to achieve this very purpose. 
In the early 1900's there was a national clamor for the direct election of United 
States Senators. This clamor fell on deaf ears in the Senate (the incumbents 
were quite happy with the system that resulted in their being where they were), 
but then a number of states proposed a constitutional convention for this purpose. 
As this movement gained momentum-and not until then-two-thirds of the 
Senate joined the House in proposing what is now the 17th Amendment. 

What, one may ask, is wrong with utilizing this constitutional road for con­
stitutional amendment? Sanctioned by and in the Constitution, it rests on the 
democratic conviction that the ultimate power lies with the people acting directly 
through their elected representatives at the state level. Those who met in Phila­
delphia in 1787 to draft our Constitution realized that imperfections inevitably 
would appear as time wore on and conditions changed. That is why Article V 
makes change possible. 

A FLAWED PROCESS 

Against this argument, what is suggested here is that the second method of 
amendment is itself one of these imperfections. In historical fact it was prop'osed 
late in the hot summer months as a substitute for the earlier proposal, and not 
so much out of pure democratic preference as out of a desire to increase the 
power of the states over against that of the central government. Time and temper 
were running out, and in a spirit of compromise it was decided to adopt both 
methods of amendment. Accordingly, there were no sharp questions about the 
second mode, no explorations of consequence; above all, no guidance for pro­
cedures of operation. Obvious questions were ignored: How are convention dele­
gates to be selected? Will all states have equal voting strength, regardless of 
population? Will a simple convention majority suffice to move an amendment to 
the states for ratification? 

The failure to answer these questions in a democratic way means that what 
originally was intended as a safeguard against authoritarian Congressional ar­
rogence might easily be used in an anti-popUlist, nti-majoritarian way. Consider 
the following scenario. 

Thirty-four states (the required two-thirds) petition Congress for a constitu­
tional convention. Congress, obedient to the Constitution, calls for a convention 
in Philadelphia and authorizes the necessary financing. In the call, Congress sets 
forth the number of delegates allocated to each state (one for each member of 
Congress), but otherwise it makes no procedural stipulations. The result could 
well be that the delegates, or many of them, are not elected on the one-person­
one-vote principle, but instead are selected by the Governor, by the legislature 
or by specially held conventions. The democratic process undergoes its first 
defeat. 

Suppose further that upon arrival in Philadelphia the small states (Idaho, 
Wyoming, South Dakota, Rhode Island, etc.) hold a caucus and, fearing domina­
tion by a liberal coalition of large states (California, Massachusetts, Michigan, 
New York, New Jersey, Ohio, Pennsylvania, etc.), move that each state have 
one, and only one, vote. The roll is called (Alabama, Arizona, Arkansas, etc.), 
and the plan is adopted by the convention. 

Once organized, the convention turns to its primary purpose "of propoSing 
amendments." A majority of states (quite possibly representing a minority of the 
people) vote for the "balanced budget" amendment; and then (still on fiscal 
matters) vote to prohibit all public funding (Federal and state) of abortions; 
to prohibit all public funding of "busing" in connection with school integration; 
but in a spirit of fiscal generosity, vote to authorize tuition reimbursement for 
parents who send their children to parochial schools. This package of four 
amendments is then transmitted back to the states (from whence it originated). 
Who is so bold as to predict that three-fourths of them_gain, perhaps including 
only a minority of the people-would not give approval'! 

This is the specter of the "runaway" convention that haunts President Carter, 
Senators Kennedy, Muskie and Stennis, and the commentators. 

Turning loose a constitutional convention is like riding a tiger. It is a reckless 
and unnecessary gamble. The traditional method for constitutional change is 
available, and it works with all deliberate speed. 
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We have amended the constitution by this process on 11 occasions in this 
century alone--approximately once every seven years. In 1913 we authorized a 
Federal graduated income tax (the 16th Amendment). Then we prohibited alco­
holic beverages (18th Amendment), but on sober second thought repealed the 
prohibition (21st Amendment). Most of the amendments perfect our concept 
that the best governments rests on the consent of the governed. We have pro­
vided for the direct election of Senators (17th Amendment) ; and have extended 
the franchise to women (19th Ameriment), to residents of the District of Colum­
bia (23rd Amendment), and to persons over 18 (26th Amendment). We abolished 
the poll tax that disenfranchised the indigent (24th Amendment). We have elimi­
nated the "lame duck" President (20th Amendment), limited every President 
to two full terms in office(22nd Amendment) and provided for the transfer of 
Presidential authority to the Vice President when the Chief Executive is unable 
to perform the duties of the office (25th Amendment). In short, the people of 
the United States can and have worked their constitutional will through this 
time-tried process of amendment. 

CONSTITUTIONAL SAFEGUARDS 

It is a cautious process, but our whole constitutional system is a cautious one. 
We have built-in checks and balances. The two houses of Congress check each 
other, and their legislative power is balanced by that of the President, who can 
checkmate the Congress with a veto (good unless overruled by a three-fourths 
vote in each House). Finally, the judiciary can reverse them both in a process 
which generally takes· several years. Those on our highest courts (our own 
Platonic Guardians) take a long second look when the heat and passion of the 
moment are forgotten, and ensure that the legislative and executive action 
conforms to our constitutional norm. 

This process of deliberation permeates our form and system of government. It 
is implicit in all that we do. Clearly, the movement for a constitutional conven­
tion puts this spirit of deliberative caution greatly at risk. And yet we must face 
the very strong possibility that the movement will not be checked before it reaches 
the point at which Congress must acquiesce. 

Like it or not, then, it may be that we will have to ride the tiger of a constitu­
tional convention. If so, we must begin now to fashion a proper harness. And 
that can be done. If and when Congress issues its call for a convention, it will 
have to settle on a time and place, provide funding, define the convention's pur­
pose and set up the procedures under which it is to act. It is in creating these 
procedures that the Congress-whose members, like the President and the 
Justices of the Supreme Court, are duty bound to respect the Constitution-can 
provide safeguards against ill-considered or anti-democratic action by the con­
vention. The following are suggested as illustrative. 

First, as already mentioned. Congress should establish the time and place for 
the convention (Philadelphia would be traditional) and provide the necessary 
financing. 

Second, Congress should set the total number of delegates at a level which 
generates the strong possibility that women, youth and minorities will be 
elected. All views should be present for consideration when the Constitution is 
up for debate. 

Third, Congress should apportion the delegates among the states on the basis 
of population. This· should be a convention of and by the people, not a convention 
of and by the states. 

Fourth, Congress should require that delegates be elected, not handpicked by 
the Governor, by the state legislative body or by a controlled state convention. 

Fifth, the delegates should be elected from Congressional districts, not on a 
statewide basis. This would ensure that differing elements within a state would 
all have a chance to be heard. 

Sixth, a one-delegate-one-vote rule should be required. Congress should prohibit 
any kind of unit rule that gags minority views and votes within a state delegation. 

Seventh, Congress should require a two-thirds vote for the enactment of a pro­
posed amendment. This is the requirement in both houses when constitutional 
amendments are proposed by the traditional route. The requirement of a super­
majority approval is equally appropriate, no matter which route for constitu­
tional change is followed. 

Eighth, Congress should hold any proposed amendments for at least one year 
to provide ample opportunity for discussion and debate. Some minimum oppor­
tunity for second thought is a traditional safeguard in our system. 
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Ninth, Congress should restrict the convention agenda to the items listed in 
the state petitions, i.e., a balanced )j'ederal budget. There have been many move­
ments for a constitutional convention in our history. At the turn of the century, 
many states joined in a convention petition to ban polygamy. During the early 
decade, the subject was the direct election of United States Senators. During the 
depression years. Wisconsin proposed that Congress call a convention for a 
general reexamination of the entire Constitution. During and shortly after World 
War II, a number of states petitioned for a convention to authorize some form of 
world government. More recently, in uirect -revolt against Supreme Court deci­
sions, there have been proposals for constitutional conventions to deal with such 
matters as one-person-one-vote, school prayer and busing. Currently, some 12 
states have called on Congress to convene a convention to outlaw abortion. 

These efforts failed. The people rejected them. They should not be swept into 
consideration now, under the umbrella of a balanced budget amendent. Should a 
convention be called to consider a balanced budget, and then adopt any of these 
previously rejected proposaLs (a runaway convention), Congress properly should 
refuse to refer them to the states for approval. Only thus can the constitutional 
requirement of prior approval by 34 states for consideration of an amendment be 
maintained. 

Tenth, Congress should provide opportunity for judicial review. The law is 
somewhat confused on this subject. In 1871, the Supreme Court held that the 
issue of whether the Ciyil War Amendments had been properly ratified was a 
matter left exclusively to the political departments of the Government [see 
White v. Hart, 80 U.S. 646 (1871)]. Again, in 1939 the Supreme Court repeated 
the concept that matters of constitutional ratification are not subject to judicial 
review. It refused to consider the effect of a previous rejection of the Child Labor 
Amendment by the state of Kansas; and it refused to consider whether a proposed 
constitutional amendment died a natural death 13 years after proposal [Coleman 
v. MHler, 307 U.S. 433 (1939)]. 

On the other hand, the Supreme Court has held that Congress has the power 
to set a reasonable time limit upon the ratification process [Dillion v. Gloss. 
256 U.S. 368 (1921) 1, and has sustained the power of Congress to establish the 
manner of ratification [Hawke v. Smith. 253 U.S. 221 (1920)]. While the matter 
is not free from doubt, it sel'ms that if Congress establishes procedural and sub­
stantive rights as suggested above, it should have the power to authorize juris­
diction in the Federal courts to hear any "case or controversy" alleging a denial 
or forfeiture of these congressionally created obligations. 

HOW STRONG THE REINS? 

Will any of the above proposals "work"? Scholars certainly are divided on the 
subject. '£he Constitution itself is vague, and we have almost no historical 
precedent. The last constitutional convention we had was called by the Con­
tinental Congress in 1787 "for the sole and express purpose of revising the Articles 
of Confederation." We can be grateful that it saw the need for larger action and 
gave us our nation. 

Today, however, most Americans are profoundly committed to preserving the 
essence of our foundational law. 'Whatever the merits of the proposal for a con­
stitutionally mandatrd budgeting policy, the movement in its support is not a 
popular call for radical tinkering with the Constitution, and surely it is not a 
call for Congressional abdication or for carelessness. 

When the Founding Fathers finished their work of drafting the Constitution, 
South Carolina delegate Charles Pinckney lOOked back over the long hot summer 
months and observed that "conventions are serious things and ought not to be 
repeated." For almost 200 years we have taken this wisdom to heart. If we are 
now to depart from this admonition, we should do so with all deliberate caution. 
The time for safeguarding our heritage is now. 

[From the Federal Bar News, April 1979] 

BALANCED BUDGET AMENDMENT: CONGRESS VERSUS STATES '? 

(By Meredith McCoy) 

Up until January when California Governor Edmund G. (Jerry) Brown an­
nounced in his inaugural address his support for the campaigu to launch a 
constitutional convention for the purpose of proposing a constitutional amend­
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ment to require balancing of the federal budget, only a few groups such as the 
National Taxpayers' Union were paying serious attention to and keeping tabs 
on the slow trickle of petitions coming from the States. The constitutional con­
vention drive actually started about four years ago and beggan to pick up steam 
last summer in the wake of the controversy surrounding California's Proposition 
13. Brown's subsequent declaration of support 6 weeks aggo added new impetus 
to the drive and won for it national media attention. 

The National Taxpayers' Union, the Washington-based lobbying group helping 
to coordinate the campaign, currently lists 28, and possibly 29 of the required 
34 states as having approved a resolution. The group expects more to be passed 
within the coming weeks. 

Of course, Congress will not begin to scrutinize the applications received unless 
the ,states continue to demand a convention on the budget issue, and once it does 
so, the campaign could suffer serious set backs because of unresolved questions 
surrounding the validity of some of the petitions. Even if the intent is clear, 
the existing applications represent a "hodge podge" of proposals, and at least 
16 petitions call for a convention only in the face of congressional inaction on 
the subject. ,"Vhether such conditional requests remain valid is unknown, since 
the case of Hawke v. Smith, 253 U.S. 221 (1920), which held that a state may not 
condition its ratification upon the outcome of a binding popular referendum, is 
applicable to the proposing stages of the amending process only by analogy. 

Although 5 states have passed resolutions since mid-January, the earlier gained 
momentum may have reached a peak partly due to the defeat of a resolution 
in Brown's own state, California, and partly due to a burgeoning congressional 
backlash, particularly by the leadl'rship in both the House and the Senate. In 
addition to the hearings already held by Birch Bayh's subcommittee on the Con­
stitution and those scheduled later by another Senate committee, chairman of 
the House Judiciary Committee, Peter W. Rodino, Jr., (D·N.J.) , plans a cautious 
and very deliberate investigation into the legal, economic, and budgetary effects 
and ramifications of the various budget proposals introduced this year, particu­
larly those which specifically emphasiZe a limit of federal spending. 

As a result of the prodding effect of requests from the states, congressional 
repsonse has tended to take two directions. While many members of Congress are 
unhappy with the balanced budget movement, most members understand that 
voters are concerned about inflation, high taxes, and government spending. But 
if Congress is apprehensive about the economic problems besetting the country, 
many members perceive as far more serious the threat of a wide-open constitu­
tional convention. Because the thought of a "runaway" convention that would 
rewrite the country's fundamental laws is such a fearsome prospect, and because 
the political futures of some might depend upon the response to the balanced 
budget issue, the States' action thus far may prompt serious con.sideration of the 
alternatives available. Even the wide divergence amor:g legal scholars as to the 
nature of a constitutional convention may not detract from the motivating effect 
of a convention call. 

The problem Congress will try to resolve is how to prevent the states from 
getting into the amending business by way of convention while offering them 
some means of assuring a curb on federal spending. 

The special fears surrounding the use of the convention method have their 
source in the fact that the lack of historical and legal precedent gives rise to 
nothing but unanswered and unanswerable questions with respect to not only 
the procedural aspects of the convention method but also the knotty SUbstantive 
issues such as the limits and sources of congressional power in the area. 

Among the constitutional uncertainties which abound are a number of initial 
obstacles which would have to be overcome before Congress could call a con­
vention. For example, it would have to determine whether the petitions as 
worded constitute a national consensus as to the necessity for an amendment; 
whether the requirement of timeliness is met; and whether an application is 
valin if conditionally phrased, or vetoed by the state governor, or improperly 
certified by state officials. The Constitution is silent on all these questions just 
as it is silent on the question of whether a state can withdraw its application 
once it is sent to Congress. The requirement of timeliness or contemporaneity is 
derived from the case of Dillon v. Gl08s, 256 U.S. 368 (1921), which held that 
ratification under Article V must be within a reasonable time, and presumably, 
this standard would also apply to the proposing stage of the amending process. 

Although most commentators agree that Congress is impliedly delegated such 
"housekeeping" functions as setting the time, place, and financing of a conven­
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tion, many theorists are diametrically opposed as to the extent of Congress' 
power to regulate or govern the operations of a convention either through enact­
ment of a regulatory statute, such as proposed by Senator Sam Irvin in 1973, 
or through the refusal of Congress to submit to the States for ratification a dis­
favored amendment produced by a convention. Could Congress limit the scope 
and powers of a convention? This is perhaps the most debated question on the 
subject and the one on which the opinions are often carried to the furthest 
extremes. For example, Charles L. Black, Jr., of Yale University Law School 
believes that a constitutional convention by definition is illimitable, but this is 
a minority opinion and not shared by Attorney General Griffin Bell. Others view 
Congress as the appropriate body for assuring uniformity of operation on issues 
of national importance, and therefore, the proper institution for resolution of 
some of the technical questions concerning procedure, but not as a supervisor 
of a convention once it is launched. A distinction is made between the power to 
establish and the power to interfere. Other unanswered questions include the 
method of selection and apportionment of delegates. Should the convention com­
port with the one man one vote rulings of the Supreme Court or be based on a 
congressional model? 

Moreover, whether Congress acts by proposing its own amendment, enacts a 
regulatory statute, or simply ignores the critics from the state legislatures, there 
remains the final issue of judicial review. In GoZeman v. Miller, 307 U.S. 433 
(1939), four Justices stated in a concurring opinion that the amending process 
is political in its entirety and not subject to judicial guidance or control. Although 
expressly upheld in Baker v. GmT, 369 U.S. 186 (1962), this case and the political 
question doctrine as a whole do not constitute a particularly firm foundatioll for 
any absolutist view on the abstinence from judicial action on the subject. The 
~upreme Court has dipped into the area several times in the past, although it is 
sheer speculation as to how it would react, if at all, until after the initial deter­
minations were made by Congress and subsequent action taken ill reliance upon 
that legislative judgment. 

If Congress decides to propose its own amendment instead, the difficulty would 
be in deducing what it is that the States really want. Several irate Members of 
Congress, including Senator Edmund Muskie of Maine, have already threatened 
the States with an end to revenue sharing and the Federal Grants-in-aid as a 
means of cutting the budget. Proponents of a balanced budget amendment believe 
that eliminating the federal deficit would reduce inflation, thereby strengthening 
the dollar; while critics of this approach charge that deficit spending is necessary 
for flexible government, and that such deficits are not the source of the oil price 
increases, cost of hospital care increases, and food price increases. 

But the advocates are unmoved by the threats of cuts in federal aid and stead­
fastly assert that only the injection of fiscal discipline into the Constitution will 
circumvent an economic catastrophe. 

Some of the resolutions thus far introduced simply call for outlays not to 
exceed revenues except in the case of a national emergency. Others propose that 
government spending not exceed a fixed percentage of the gross national product. 
One proposal, the so-ealled Friedman amendment, propound!'d by the National 
Tax Limitation Committee from California, would tie the rate of spending 
growth to that of the gross national product, but if the rate of inflation exceeded 
3 percent, the allowable spending increase would be cut. At the time of this 
writing, a final version of this proposal had not yet been introduced. 

The myriad of questions on the effect of "constitutionalizing" economic and 
budget policy is equal to the legal morass surrounding the calling of a con­
stitutional convention. First of all, what does and does not constitute the budget 
probably cannot be defined or characterized in a manner suitable to the form­
ing of a constitutional amendment. If economists and budget experts have a 
hard time measuring and defining terms such as "gross national product" and 
"total outlay.s," then the politicians will be totally unahle to agree on what would 
be encompassed by the phrase "national emergency." Is a national emergency a 
war, catastrophic weather conditions, mild recession, or severe economic depres­
sion? 

If such an amendment were ratified. how would it be enforced ? By presi­
dential impoundment of funds? Or would there be a limited right of judicial 
review included in ,the amendment, as with the case of the Friedman propo.sal'! 
Furthermore, if what the states are attempting in reality to achieve is a decrease 
in governmental intrusion into and regulation of our lives, a balanced budget 
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is unlikely to achieve this effect. Notwithstanding the cry of the critics that a 
balanced budget amendment would "tie the hands of Congress," perhaps the 
greatest fear is that of the unknown. That is, many of the implications and 
potential effects on federal-state, congressional-executive, and national-foreign 
relations are hidden beneath the surface of the present political situation. The 
balanced budget gospel presently being preached belies the possibility that some 
of the hardest questions may not have been asked. 

CONSTITUTIONAL CONVENTION PROCEDURES 

STATEMENT OF JAMES A. MICHENER 

One of the rare privileges of my life was to serve as the secretary of the Con­
stitutional Convention which rewrote the basic laws of the Commowealth of 
Pennsylvania. We met for ninety days, under a strict set of instructions from 
the legislature and with severe limitations in three areas: we could not alter 
the term of the governorship, for this had only recently been attended to by the 
legislature; we could not impose a state income tax; and among ourselves we 
agreed not to bring up the thorny question of state aid to parochial schools, for 
this was being handled elsewhere. 

We succeeded within those limitations in becoming the only major state to 
successfully revise its entire constitution, New York and Maryland having failed 
conspicuously at about the same time that we were working. We succeeded in 
part, I think, because of the brilliant leadership provided by Former-Governor 
William Scranton, a superb public servant who helped keep the convention from 
becoming polarized as to political party. The Republicans had a slight majority 
in numbers and could have dominated the convention structure, had they wished; 
we Democrats had a high supply of mercurial debaters and could have tied 
things up in a knot had we been forced to do so. Thanks to Scranton's sober 
leadership, we avoided this internecine struggle and worked instead as a singlt~ 
unit, something that did not happen in other states. 

In a dozen major areas we brought in new concepts of law while preserving 
the best of the old. We got rid of our preposterous minor judiciary which was 
paid according to the percentage of charged persoILR who were found guilty, 
substituting for it a well paid, well trained, well housed preliminary judiciary 
which works very well indeed. We arranged for removal of judges for cause and 
in such a way as to preserve an old man's dignity when his .powers were ob­
viously fading. We paved the way for sensible area forms of government which 
cut across ancient boundaries. And we revised our tax law completely, paving 
the way for an orderly transition to the statewide income tax, which we knew 
would come along shortly, even though we were forbidden to enact one. 

Of all the writing I have done in my life, I am proudest of what I helped do in 
rewriting this basic law of a great state, and I am pleased to see that in the 
years that followed this labor, the young men who served with me have gone on 
to positions of great eminence: to Congress, to judgeships, to Federal attorneYfl, 
and in the person of Richard Thornburgh to the governorship itself. It formed 
one of the happiest and most productive experiences of my life, and it forms 
the basis whereby Pennsylvania can govern itself prudently and constructively 
for the nex't century. 

I am, however, totally opposed to any measure that would encourage the 50 
states of our union to amend our national Constitution by means of the con­
vention method, for I, better than most, appreciate the hidden dangers inherent 
in this system. 

The people of the United States are certainly entitled to use this device if they 
wish. The framers of the Constitution realizing that what they did was not per­
fect or sacrosanct, laid plans for its revision, and two procedures were spelled 
out: the houses of Congress could propose changes which the legislature of the 
states could accept or reject (the way in which our present 26 amendments have 
been added) ; or the legislatures of the states themselves, bypassing the federal 
legislature, could assemble a convention which would propose amendments, 
which would then be ratified either by the state legislatures or by <!onventions 
called together in the states. 

The first procedure having worked so effectively, both for proposing amend­
ments and for removing one when it did not function as planned, we have 
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never used the second plan. Indeed, 'the day-by-day procedures under which 
such conventions would be called and the rules under which they would operate 
have never been .spelled out by Congress, but it is proposed now to remedy 
that deficiency by laws which would lay down the ground rules. 

So the convention method of amending the Constitution is totally legal, and 
it has the most honorable sponsorship, for it was specifically authorized by the 
Founding Fathers. Why should anyone object to its implementation now? 

I object for two reasons. The plan we are using has served us so well and so 
constructively in the 182 years since 1789 that a.s a traditionalist I see no need 
for meddling with the system; but more important, I know from history and from 
experience that once a constituent assembly has been convened, there is no power 
that can restrict it to limits arbitrarily set. 

Any such convention contains the right and the implied power to become 
a runaway convention, and this is a most dangerous possibility that should be 
avoided if at all possible. And in a case like the present, when we already have 
a splendidly functioning system of amendment, it would be folly to lurch off 
irresponsibly to an alternative method which has not been proved and which 
contains dangers of the most treacherous kind. 

History is replete with examples of innocent conventions, assembled for one 
purpose, which exploded into unforseen directions, the two most memorable 
being the Legislative Assembly which gave hideous guidance to the French 
Revolution and the Long Parliament which supervised the more peaceful revo­
lution in England. I am afraid of ~uch runaway conventions. 

But, it is argued, if the United States convened such a constitutional convention 
its powers would ue strictly lL.ited by the enauling legislation which summoned 
it into being. And here precisely is the trouble. I do believe that any prior law, 
no matter how carefully drawn, cannot inhibit, or restrict, or delimit a constit­
uent assembly once it convenes. Of course those initiating the convention would 
say, 'But it's field of legal operation is limited. We have said so.' My contention 
is that it cannot be so limited. At the moment a convention is assembled and 
sworn in, it uecomes a self-directing body with only such limitations as it 
prudently places upon itself, and the prior restraints which have so carefully 
been placed upon it no longer apply. 

My personal experience in this field is relevant. I have explained how carefully 
the Pennsylvania legislature spelled out the limits within which the Pennsylvania 
Constitutional Convention must act, and since we stayed within those limits it 
would seem that this proved the efficacy of that system of policing a convention. 

Quite the contrary. As secretary of the convention I became aware of the 
intense pressure on some members to break out of the limits thus arbitrarily 
set. Again and again we ran up to the margins of our commission like little 
boys playing at the edges of a bonfire, and with a few bad breaks we could have 
destroyed the entire procedure. 

1 should like to describe one crisis. We had solemnly agreed among ourselves 
not to raise the infl,ammable issue of State aid to parochial schools, and we did 
so for two reasons: (1) this matter was being handled with such intelligence 
in another way; and (2) we knew we would break the convention wide open 
and destroy every good chance we had if we attempted to solve that problem 
when a state-wide consensus had not yet been reached. 

Gingerly we skirted this explosive issue and were congratulating ourselves 
on having avoided disaster when a young member of the convention, seeing a 
chance to gain some glory for himself and some advantage for his religion, 
announced late in the day that on the following morning he would be proposing 
a measure that would tear the convention wide apart. The fat was in the fire, 
just as I bad expected all along that it would be. 

Since the young man was a Democrat, I was given the job of trying to dissuade 
him from this disruptive action, but he had already gained so much applause 
that he ignored my pleas. Catholic members from each party argued with him, 
for they did not want to see the convention destroyed by an issue which was 
being handled capably elsewhere, but they accomplished nothing. Elder statesmen 
of both parties ,argued with him, and they too were powerless, so I went to bed 
disheartened. 

But at breakfast a Republican member came to me and whispered, 'I think 
everything will be all right. Charley Murray talked with him at midnight.' 
And when we convened at 0900 a chastened young man arose and informed us 
that he was not going to present his bill. We all sighed and then applauded and 
our convention proceeded to a finel conclusion. 
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I was so grateful that I went to the young man to express my appreciation 
and to ask him why he had changed his mind when Murray talked with him 
when I had been able to accomplish nothing. 'Mr. Murray· gave me a different 
explllnation,' he said. 

So I went to Murray and asked, "What did you tell him?" and Murray, a stocky, 
tough Philadelphia politician of the old school replied, "I-took him out in the 
street where no one could hear. It was about one in the morning; the street was 
deserted. I grabbed him and said, 'If you bring in that bill I'll break both your 
arms above the elbow.' At last he understood." 

The story, which could have ended so disastrously, actually ended rather well. 
After the convention Charley Murray, because of his excellent performance, 
was chosen sheriff of Philadelphia, a job he filled for many years with gener­
osity and distinction. One of the first deputies he employed was the young man 
who had given him so much trouble at the convention. "I liked him," Sheriff 
Murray said, "because he knew how to take orders." 

The simple moral of this tale if by chance we do convene a constitutional 
convention, be sure that Sheriff Murray is one of the delegates. A more 
philosophical caution is that preliminary rules or agreements do not always 
prevail once an assembly meets. 

I know with that difficulty we kept our convention on track and how perilous 
some of our adventures were. Had we been a convention covering the entire 
nation and had our members been driven by great sectional and moral impera­
tives, I doubt that discipline could have been maintained. I caution most 
seriously against turning loose any convention which has runaway potentials, 
especially when it is not needed. . . 

Can Congress or any other body limit the subjects to be tackled by a conven­
tion? I think not, and the whole pressure of history warns us that it can not. 

Can the convention, once legally assembled, do pretty much what it wants? 
I think so, and history gives us many examples of this riotous behavior. 

Can the Suprcme Court throw out those parts of an assembly's results if 
such results exceed the commission? I suspect not, for the new enactments are 
now part of the Constitution. The court could interpret but not reject. 

Should we expect legal and perhaps physical battles if the court tried to 
reject the results of the convention? I fear so, and this is a risk we do not 
need to take. 

Could the convention, once legally assembled, decide. on its own to take a 
look at the Bill of Rights and amend it as it felt current circumstances required? 
Yes. Judging from what such assemblies have done in the past, the revision 
of the Bill of Rights would be one of their Simplest and easiest acts. 

Have we no safeguards at all? Of course we do. Article V states that whcn 
the convention is finished with its work, its proposals must be ratified by 
three-fourths of the States before they can become part of the Constitution. 
This means that 38 States must approve, which means that only 13 are needed 
to prevent the proposals from becoming part of our national governance. That 
seems a prudent number, one calculated to prevent wild or ill~eonsidered 
proposals from becoming part of the Constitution. 

But there is a further provision which scareS me. Approval of the States can 
be given not only by the legislatures thereof but also by State conventions. This 
means that were the Nation to be gripped by some mania, and this happens 
often with nations, a vast uprising of the people could in the first instance 
demand a constitutional convention and then dominate State conventions also, 
producing hysterical results which might not be in the interests of the general 
population. 

Already proponents of the convention method have sneered at such warnings 
as inflammatory or irresponsible. I believe they are sensible and prudent. I 
believe the protectors of a democracy ought always to anticipate the worst pos­
sibilities and then protect the Nation from those possibilities. We. must look 
soberly at the possible consequences of behavior which though authorized has 
never been tested. 

So that there need be no confusion as to where I stand on this matter, I state 
that because of my experience in the United States and elsewhere I am afraid 
that 8. runaway convention might revoke or alter the fundamental laws which 
have enabled this nation to exist for so long and with such distinction. I believe 
without question that a convention meeting in a crisis situation might do ir­
reperable damage to our form of government and might indeed revoke some of 
our basic protections. 
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Are those who want to change in some particular area powerless? Not at all. The 
amendment process is wide open and has been used most constructively in all 
past decades of our national history. (We often forget that the original bill of 
rights contained 12 proposed alllendments, not 10. Two were judged not in the 
best interests of the Nation and were rejected.) At periodic intervals we have 
added to our basic law and can be expected to do so in the future. By no means 
are we a monolithic government irresponsive to the demands of the people. 

Were a constitutional convention to be held now I would fear for two parts of 
our present Constitution: the provisions governing the Supreme Court (Article 
III) and the law governing the freedom of the press (Amendment One). The 
temper of the times is such that radical revisions of those two parts of our basic 
law might easily be proposed and enacted, and I suppose that many would like 
to alter the fifth amendment, which gives the accused the right to remain silent 
rather to speak in a way which might self-incriminate. 

I do not want to subject our Constitution to frivolous or hasty amendment. 
It seems to me that the classic example of how best to amend the Constitution, 

even against the foot-dragging of the Congress, came with the 17th amendment of 
1913. For many years citizens had demanded the direct election of senators, like 
the direct election of representatives; but the Constitution stated specifically 
that senators of a state must be "chosen by the legislature thereof." 

Normal political agitation accomplished little, because the Senate was not 
likely to sponsor an amendment which would alter its prerogatives. So by the 
beginning of 1912 29 States had devised tricks and stratagems whereby their 
citizens could participate in the selection of their Senators, and finally Congress 
realized that if they didn't act promptly, the States were going to convene a 
constitutional convention as authorized by Article V. Belatedly the Congress 
proposed an amendment, in the traditional way, and the convention was avoided. 
The amendment passed quickly, after which Senators were elected in the manner 
the people wanted. 

This, I think, is the safe and honorable way. Let the people bring pressure upon 
the Congress. Let the Congress react, as speedily or as slowly as events dictate. 
Let the States ratify in due process. And let the new laws take effect, if that is 
the will of the people. With such a stately and time-honored procedure there 
seems no reason to adopt one less tested. 

Finally, since the alternative method is authorized in the Constitution, and 
since no one today knows what the specific procedures would be for instituting or 
governing such a convention, I see some logic in having Congress today set forth 
specifically what those rules should be, on the grounds that it would be best to 
devise the laws now, in a time of tranquility, rather than later in some time of 
distress. But if the passage of such law were to become either an invitation or 
an excitation to use it immediately, I would be strongly against such passage. 

I am all in favor of abiding by the time-honored, court-tested procedures which 
have served us so well for so long. 

59-609 0 - 80 - 24 
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~ a public service. Americansfor a Constitutional Convention 
is privileged to make available "The Convention Method ofAmend­
ing the Constitution" by the Honorable Sam J. Ervin. Jr .• former 
United States Senator from North Carolina. and one ofour nation's 
most distinguished constitutional authorities. 

Everything that Senator Ervin discusses in this remarkable article 
is of vital importance as we move forward in our Callfor a Con­
stitutional Convention which will undo the fateful January 22. 1973 
decision ofthe United States Supreme Court legalizing abortion-on­
demand nationwide. 

The subject of an open or limited Convention, the obligation of 
Congress to call a Convention. the sufficiency ofstate applications. 
the role of state governors, the calling of the convention itself. its 
procedures and voting. the ratification ofproposed Amendments ­
all are among the questions considered by Senator Ervin. 

The facts and information in this article should be ofgreat value 
to anyone interested in the Convention method, and certain/)' .....iII 
aid those direct~l' involved in considering a Convention Cali. It is 
tru~l' amazing to sit through (as I have) legislative hearings and to 
listen to the maze ofmisinformation passed oflasfact by those .....ho 
are determined now more than ever to defeat a Conl'ention Call. 
Senator Ervin's article can do much to remedy this situation. 

We believe the greatest strength of the anti-abortion movement 
is in the state legislatures. which are much closer to the people than 
our Senators and Representatives in far-off Washington, and 
certainly far closer than the seven judges who rendered the abortion 
decisions. The Supreme Court. in these cases (as in many others), 
intruded upon and seized the power of our state legislatures. Prior 
to 1973 only two of 50 states permitted easy abortion, and even in 
those two states it was by no means as permissive as .....hat the 
Court has fOrc'ed on the .....hole nation. 

The people have the opportunity to assert the power granted them 
by the Founders of the American Republic by resortinl{ to a Con­
stitutional Convention to restore deancl' and sanitl' to our nation 
on the subject ofabortion-on-demand. . . 

In 1974. the Spedal Constitutional Study Committee of the 
American Bar Assodation unanimous~1' agreed that "Our t .....o-year 
study of the subject has led us to conclude that a national Constitu­
tional Convention can be channeled so as ... to be ... an orderly 
mec'hanism of e/fecting constitutional change .....hen circumstances 
require it." 

Certain~1' circumstances require it no....., more than four years after 
abortion-on-demand became the law of the land. follo .....ed bl' the 
death of millions of unborn babies. with no meaningful a(,tion by 
Congress to end this terrible crime against humanity and blemish 
against our nation. 

We believe Senator Ervin·.~ article to be one of the best avai/able 
and we hope that you will find it an important ~'eapon in the.fight 
for the rights of the unborn. 

DAN BUCKl.EY 
Chairman 

[The following article is reprinted without alteration from the Spring, 1977 issue of The 
Human Life Review (150 East 35 St., New York, NY 10016); it originally appeared in The 
Michigan LAw Review (Vol. 66, No.5) in March, 1968.@ 1968 by The Michigan Law Review 
Association. ] 
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The Convention Method 

of Amending the Constitution 


Sam J. Ervin, Jr. 

ARTICLE v of the Constitution of the United Statesl provides that 
constitutional amendments may be proposed in either of two ways 
- by two-thirds of both houses of the Congress or by a convention 
called by the Congress in response to the applications of two-thirds 
of the state legislatures. Althou~ the framers of the Constitution 
evidently contemplated that the two methods of initiating amend­
ments would operate as parallel procedures, neither superior to the 
other, this has not been the case historically. Each of the twenty-five 
constitutional amendments .ratified to date was proposed by the Con­
gress under the first alternative. As a result, although the mechanics 
and limitations of congressional power under the first alternative 
are generally understood, very little exists in the way of precedent 
or learning relating to the unused alternative method in article V. 
This became distressingly clear recently, following the disclosure 
that thirty-two state legislatures had, in one form or another, peti­
tioned the Congress to call a convention to propose a constitutional 
amendment permitting states to apportion their legislatures on the 
basis of some standard other than the Supreme Court's "one man­
one vote" requirement. The scant information and considerable mis­
information and even outright ignorance displayed on the subject 
of constitutional amendment, both within the Congress and outside 
of it - and particularly the dangerous precedents threatened by ac­
ceptance of some of the constitutional misconceptions put forth' ­
prompted me to introduce in the Senate a legislative proposal de­
signed to implement the convention amendment provision in article 
V. This article will discuss that provision of the Constitution, the 
major questions involved in its implementation, and the answers to 
those questions supplied by the provisions of the bill, Senate Bill 
No. 2307.2 

11. Background 
On March 26, 1962, the United States Supreme Court, in the 

landmark case of Baker v. Carr,3 held that state legislative appor-
Sam J. Ervin, Jr.,is a former U.S. Senator from North Carolina (he retired in Janu­
ary, 1975). This article first appeared in The Michigan Law Review (Vo!. 66, No.5) 
in March, 1968, and is reprinted here with permission of the author and the Review 
(© 1968 by The Michigan Law Review Association). 
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tionment is subject to judicial review in federal courts, thus over­
ruling-a long line of earlier decisions to the contrary. Two years 
later, on June 15, 1964, in Reynolds v. Sims/ the controversial "one 
man-one vote" decision, the Court held that the equal protection 
clause of the Fourteenth Amendment requires that both houses of 
bicameral state legislatures be apportioned on a population basis. 

The two decisions evoked a storm of controversy. In the Con­
gress, dissatisfaction with the Court's intrusion into the hitherto 
nonjusticiable political thicket resulted in attempts in both houses 
to reverse the rulings by legislation or constitutional amendment. 
On August 19, 1964, the House of Representatives passed a bill in­
troduced by Representative Tuck of Virginia which would have 
stripped federal district courts of jurisdiction over state apportion­
ment cases and denied the Supreme Court appellate jurisdiction 
over such cases. The Senate declined to invoke that extreme remedy, 
passing instead a "sense of Congress" resolution that the state legis­
latures should be given time to reapportion before the federal judi­
ciary intervened further. In both 1965 and 1966, however, a major­
ity of the Senate voted to propose the so-called "Dirksen amend­
ment" to the Constitution, which would permit a state to apportion 
one house of its bicameral legislature· on some standard other than 
population. But the amendment failed both times to get the required 
two-thirds vote, failing fifty-seven to thirty-nine in 1965 and fifty­
five to thirty-eight in 1966. 

A more extraordinary effect of the rulings in Baker v. Carr and 
Reynolds v. Sims was the activity generated in the state legislatures 
designed to reverse the Court's rulings by means of a constitutional 
amendment proposed by a convention convened under the second 
clause of article V. In December 1962, following Baker v. Carr, the 
Council of State Governments, at its Sixteenth Biennial General 
Assembly of the States, recommended that the state legislatures peti­
tion the Congress for a constitutional convention to propose three 
amendments, including an amendment to accomplish essentially the 
same purpose as the Tuck bill, that is, the denial to federal courts 
of original and appellate jurisdiction over state legislative apportion­
ment cases. In response to this call, twelve state petitions were sent 
to the Congress during 1963 requesting a constitutional convention 
to propose such an amendment.5 Although this was the largest num­
ber of petitions on the same subject ever received by the Congress 
in anyone year, the total was far below the required thirty-four, and 
their receipt caused no excitement in the Congress and attracted no 
public attention. 
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In December 1964, following the decision in Reynolds v. Sims, 
the Seventeenth Biennial General Assembly of the States recom­
mended that the state legislatures petition the Congress to convene 
a constitutional convention to propose an amendment along the 
lines of the Dirksen amendment, permitting the states to apportion 
one house of a bicameral legislature on some standard other than 
population. The response to this call was even greater than in 1963. 
Twenty-two states submitted constitutional convention petitions to 
Congress during the Eighty-ninth Congress (1965 and 1966) and 
four more during the first session-of the Ninetieth Congress (1967). 
If one counted the petitions adopted by four other states, question­
able in regard to their proper receipt by Congress,6 this brought the 
total number of state petitions on the subject of state legislative ap­
portionment to thirty-two. 

At this point, March 1967, the situation attracted the first atten­
tion in the press. A New York Times story on March 18, 1967,7 
reported that only two more petitions were necessary to invoke the 
convention amendment procedure. The immediate reaction was a 
rash of newspaper editorials and articles, almost uniformly critical 
of the effort to obtain a convention, and a flurry of speeches on the 
subject in the Congress. Whether favorable or unfavorable to the 
efforts by the states, all of these press items and all of the congres: 
sional speeches had one common denominator. They all bore the 
obvious imprint of the authors' feelings about the merits of state 
legislative apportionment. Those newspapers that had editorially 
supported the Supreme Court's decisions now decried the states' 
"back-door assault on the Constitution."s Those newspapers that 
had criticized "one man-one vote" now applauded the effort by the 
state legislators to overrule the new principle by constitutional 
amendment. Much more disturbing to me was the fact that many 
of my colleagues in the Senate seemed to be influenced more by 
their views on the reapportionment issue than by concern for the 
need to answer objectively some of the perplexing constitutional 
questions raised by the states' action. Those Senators who had been 
critical of the "one man-one vote" decision and were eager to undo 
it now expressed the conviction that the Congress was obligated to 
call a convention when thirty-four petitions were on hand and that 
it had little power to judge the validity of state petitions. Those 
Senators who agreed with the Supreme Court's ruling were now con­
tending that some or all of the petitions were invalid for a variety 
of reasons and should be discounted, and that, in any case, Congress 
did not have to call a convention if it did not wish to. Most distress­
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ing of all was the apparent readiness of everyone to concede that 
any convention, once convened, would be unlimited in the scope of 
its authority and empowered to run rampant over the Constitution, 
proposing any amendment or amendments that happened to strike 
its fancy. That interpretation, supported neither by logic nor consti­
tutional history, served the convenience of both sides in the appor­
tionment controversy. Those who did not want to call a convention 
that might propose a reapportionment amendment pointed out that 
an open convention would surely be a constitutional nightmare. Op­
ponents of "one man-one vote" cited the horrors of an open conven­
tion as an additional rea§on for proposal of a reapportionment 
amendment by the Congress. 

My conviction was that the constitutional questions involved were 
far more important than the reapportionment issue that had brought 
them to light, and that they should receive more orderly and objec­
tive consideration than they had so far been accorded. Certainly it 
would be grossly unfortunate if the partisanship over state legislative 
apportionment - and I am admittedly a partisan on that issue­
should be allowed to distort an attempt at clarification of the amend­
ment process, which in the long run must command a higher obliga­
tion and duty than any single issue that might be the subject of that 
process. Any congressional action on this subject would be a prece­
dent for the future, and the unseemly squabble that had already 
erupted was to me a certain indication that only bad precedents 
could result from an effort to settle questions of procedure under 
article V simultaneously with the presentation of a substantive issue 
by two-thirds of the states. Although it is not easy to anticipate all 
of the problems that may develop in the convention amendment 
process, nor to deal with those problems wisely in the abstract, I 
nevertheless felt that the wisest course would be to consider and 
enact permanent legislation to implement the convention amend­
ment provision in article V. 

I introduced S. 2307 on August 17, 1967. In my statement ac­
companying introduction, I stressed that I was not committed to the 
provisions of the bill as then drafted. I was convinced only of the 
necessity for action on the subject, action that might forestall a con­
gressional choice between chaos on the one hand and refusal to 
abide the commands of article V on the other. Open hearings on 
the bill were held on October 30 and 31, 1967, before the Senate 
Subcommttte on Separation of Powers. The testimony revealed de­
ficiencies in the bill and suggested modifications and additions. As 
a result, I have subsequently amended the bill in several respects. 
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In discussing specific questions raised by the bill, I shall describe 
the relevant provision of the original draft and note the amendments 
made since the hearings. 

Ill. Questions Raised by the Bill 
Before going to specific issues and matters of detail, it seems ap­

propriateto discuss briefly two threshold problems posed by the bill: 
whether the Congress has the power to enact such legislation, and, 
if it does, what policy considerations should guide it in exercising 
such power. • 

I have no doubt that the Congress has the power to legislate about 
the process of amendment by convention. The Congress is made the 
agency for calling the convention, and it is hard to see why the 
Congress should have been involved in this alternative method of 
proposal at all unless it was expected to determine such questions 
as when sufficient appropriate applications had been received and 
to provide for the membership and procedures of the convention 
and for review and ratification of its proposals. Obviously the fifty 
state legislatures cannot themselves legislate on this subject. The 
constitutional convention cannot do so for it must first be brought. 
into being. All that is left, therefore, is the Congress, which, in re­
spect to this and other issues not specifically settled by the Consti-. 
tution, has the residual power to legislate on matters that require 
uniform settlement. Add to this the weight of such decisions as 
Coleman v. Miller,v to the effect that questions arising in the amend­
ing process are nonjusticiable political questions exclusively in the 
congressional domain, and the conclusion seems inescapable that 
the Congress has plenary power to legislate on the subject by amend­
ment by convention and to settle every point not actually settled by 
article V of the Constitution itself. 

With respect to the second problem, within what general policy 
limitations that power should be exercised, I think the Congress 
should be extremely careful to close as few doors as possible. Any 
legislation on this subject will be what might be called "quasi-or­
ganic" legislation; in England it would be recognized as a consti­
tutional statute. When dealing with such a measure, it is wise to 
bear in mind Marshall's well-worn aphorism that it is a Constitution 
we are expounding and not get involved in "an unwise attempt to 
provide, by immutable rules, for exigencies which, if foreseen at all, 
must [be] seen dimly, and which can best be provided for as they 
occur."lO This approach is reflected at several points in the bill, nota­
bly in its failure to try to anticipate and enumerate the various 
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grounds on which Congress might justifiably rule a state petition 
invalid, and its failure to prescribe rigid rules of procedure for the 
convention. In addition, I think the Congress, in exercising its power 
under article V, should bear in mind that the Framers meant the 
convention method of amendment to be an attainable means of 
constitutional change. This legislation can be drawn so as to place 
as many hurdles as possible in the way of effective use of the proc­
ess; or it can be drawn in a manner that will make such a process 
a possible, however improbable, method of amendment. The first 
alternative would be a flagrant disavowal of the clear language and 
intended function of article 1\1. I have assumed that the Congress 
will wish to take the second road, and the bill is drawn with that 
principle in mind. 

Open or Limited Convention? 

Perhaps the most important issue raised by the bill is the question 
of the power of the Congress to limit the scope and authority of a 
convention convened under article V in accordance with the desires 
of the states as set forth in their applications. This was, as I have 
noted, one of the issues that most troubled me when I first heard 
of the efforts by the states to call a convention. 

It has been argued that the subject matter of a convention con­
vened under article V cannot be limited, since a constitutional (;on­
vention is a premier assembly of the people, exercising all the power 
that the people themselves possess, and therefore supreme to all 
other governmental branches or agencies. Certainly, according to this 
argument, the states may not themselves, in their applications, dic­
tate limitations on the convention's deliberations. They may not re­
quire the Congress to submit to the convention a given text of an 
amendment, nor even a single subject or idea. For the convention 
must be free to "propose" amendments, which suggests the freedom 
to canvass matters afresh and to weigh all possibilities and alterna­
tives rather than ratify a single text or idea. The states may in their 
applications specify the amendment or amendments they would hope 
the convention would propose. But once the Congress calls the con­
vention, those specifications would not control its deliberations. The 
convention could not be restricted to the consideration of certain 
topics and forbidden to consider certain other topics, nor could it 
be forbidden to write a new constitution if it should choose to do so. 

I will concede that such an interpretation can be wrenched from 
article V - but only through a mechanical and literal reading of 
the words of the article, totally removed from the context of their 
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promulgation and history. My reading of the debates on article V 
at the Philadelphia Convention and the other historical materials 
bearing on the intended function of the amendment processll leads 
me to the opposite conclusion. As I understand the debates, the 
Founders were concerned, first, that they not place the new govern­
ment in the same straitjacket that inhibited the Confederation, un­
able to change fundamental law without the consent of every state. 
The amendment process, rather a novelty for the time, was there­
fore included in the Constitution itself. Second, the final form of 
article V was dictated by a majo" compromise between those deie­
gates who would utilize the state legislatures as the sole means of 
initiating amendments and those who would lod e that ower eX­
clusively 10 t e national legislature. The forces at the convention 
that sought to limit the pow;:Qroriginating amendments to the 
states ,were at first dominant. The original Virginia Plan, first ap­
proved by the convention, excluded the national legislature from 
participation in the amendment process. On reconsideration, the 
forces that would limit the power of origination of amendments to 
the national legislature became prevalent. The arguments on both 
sides w~re persuasive: the improprieties or excess of power in the 
national government would not likely be corrected except by state 
initiative, while improprieties by the state governments or deficien­
cies in national power would not likely be corrected except by na-' 
tional initiative. In the spirit that typified the 1787 Convention, the 
result was acceptance of a Madison compromise proposal which 
read, as the final article was to read, in terms of alternative methods. 

It is clear that neither of the two methods of amendment was 
expected by the Framers to be superior to the other or easier of 
accomplishment. There is certainly no indication that the national 
legislature was intended to promote individual amendments while 
the state legislatures were to be concerned with more extensive re­
visions. On the contrary, there is strong evidence that what the mem­
bers of the convention were concerned with in both cases was the 
power to make specific amendments. They did not appear to antici­
pate a need for a general revision of the Constitution. And certainly 
this was understandable, in light of the difficuities that they had in 
finding the compromises to satisfy the divergent interests needed for 
ratification of their efforts. ~rovisiar0n article V for two exceptjons 
to the amendment power12 underlines the notion that the convention 
;;t.nticipated specific amendment or amendments rather than general 
revision. For it is doubtful that these exceptions could have been ex­
pected to control a later general revision. 
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This construction is supported by references to the amendment 
process in the Federalist Papers. In Federalist No. 43, James Madi­
son explained the need and function of article V as follows: 

That useful alterations will be suggested by experience, could not but be 
foreseen. It was requisite therefore that a mode for introducing them should 
be provided. The mode preferred by the Convention seems to be stamped 
with every mark of propriety. It guards equally against that extreme facility 
which would render the Constitution too mutable; and that extreme diffi­
culty which might perpetuate its discovered faults. It moreover equally en­
ables the general and the state governments to originate the amendment of 
errors as as they may be poilJted out by the experience on one side or on 
the other. 

Hamilton, in Federalist No. 85, was even more emphatic in pointing 
out the possibility of specific as well as general amendment of the 
Constitution on the initiative of the state legislatures: 

But every amendment to the constitution, if once established, would be a 
single proposition, and might be brought forward singly. There would then 
be no necessity for management or compromise, in relation to any other 
point, no giving nor taking. The will of the requisite number would at once 
bring the matter to a decisive issue. And consequently whenever nine or 
rather ten states, were united in the desire of a particular amendment, that 
amendment must infallibly take place. 

Apart from being inconsistent with the language and history of 
article V, the contention that any constitutional convention must be 

-\. a wide open one is neither a practicable nor a desirable one. JLtbe 
subject matter nt ere to be left entirely ~he CQn­

'Vention, it would be.ll~~! e~the states to call for a conven­
tiorrln~absence of a ~eneLal discontent with the eXIsting consti­
iuti~tem. This construction would effecttvely destroy tbe 
powerof the states to originate the amendment of errors pointed out 
by experience, as Madison expected them to do. Alternatively, under 
that construction, applications for a limited convention deriving in 
some states from a dissatisfaction with the school desegregation 
cases, in others because of the school prayer cases, and in still others 
by reason of objection to the Miranda rule, could all be combined 
to make....!!IL1he requisite two-thirds of the states needed to meet the 
~eql.iifements of ar~. I find it hard to believe that this is the 
type of consensus that was thought to be appropriate to calling for 
a convention. For if such disparate demands were sufficient, all the 
applications to date - and there are a large number of them­
should be added up to see whether, in what is considered an appro­
priate span of time, two-thirds of the states have made demands for 
a constitutional convention to propose amendments, no matter the 
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cause for applications or the specifications contained in them. More­
over, once such a convention were convened, it could refuse to con­
sider any of the problems or subjects specified in the states' applica­
tions, and instead propose amendments on other subjects or rewrite 
the Constitution in a manner unacceptable to any of the applicant 
states. 

My construction of article V, with reference to the initiation of 
the amendment procedure by the state legislatures, is consistent with 
the literal language of the article as well as its history, and is more 
desirable and practicable than the alternative construction. As I see 
it, the intention of article V was to place the power of initiation of 
amendments in the state legislatures. The function of the conven­
tion was to provide a mechanism for· effectuating this initiative. The 
role of the states in filing their applications would be to identify 
the problem or problems that they believed to call for resolution 
by way of amendment. The role of the convention that would be 
called by reason of such action by the states would then be to decide 
whether the problem called for correction by constitutional amend­
ment and, if so, to frame the amendment itself and propose it for 
ratification as provided in article V. The bill carries out this inten­
tion in keeping not only with the l,etter but also with the spirit of 
article V. 

The bill provides that state petitions to the Congress which re­
quest the calling of a convention under article V shall state the 
nature of the amendment or amendments to be proposed by such 
convention. Upon receipt of valid applications from two-thirds or 
more of the states requesting a convention on the same subject or . 
subjects, the Congress is required to call a convention by concur­
rent resolution, specifying in the resolution the nature of the amend­
ment or amendments for the consideration of which the convention 
is being called. The convention may not propose amendr.· ..mts on 
other subjects and, if it does, the Congress may refuse to submit 
them to the states for ratification. 

Under the provisions, the states could not require the Congress 
to submit to a convention a given text of an amendment,demanding 
an up or down vote on it alone. But they could require the Con­
gress to submit a single subject or problem, demanding action on 
it alone. They could not, however, define the subject so narrowly 
as a deprive the convention of all deliberative freedom. To use 
the reapportionment issue as an example, the states could not re­
quire the Congress to call a convention to accept or reject the exact 
text of the reapportionment amendment recommended by the Coun­
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cil of State Governments, for then the convention would be merely 
a ratifying body. But they could properly petition for a convention 
to consider the propriety of proposing a constitutional amendment 
to deal with the reapportionment problems raised by the Supreme 
Court decision, defining those problems in specific terms. The con­
vention would then be confined to that subject, but it would be free 
to consider the propriety of proposing any amendment and the form 
the amendment should take - that of the Dirksen proposal, the 
Tuck proposal, or some other form. To take another example, those 
states which might desire a convention to deal with the Escobedo­
Miranda issue could phrase -their petitions generally in terms of the 
problem of federal control over the criminal processes of the states. 
The convention would then be confined to that subject, but would 
nevertheress have great deliberative freedom to canvass all possible 
solutions and propose whatever amendment or amendments it 
deemed appropriate to respond to the problems identified by the 
states. 

I am convinced that these provisions of the bill fully accord with 
the mandate of article V, its history, and intended function. 

May Congress Refuse to Call a Convention? 

Perhap's the next most important question raised by the bill is 
whether the Congress has any discretion to refuse to call a conven­
tion in the face of appropriate applications from a sufficient num­
ber of states. 

Article V states that Congress "shall" call a convention upon the 
applications of the legislatures of two-thirds of the states. I have 
absolutely no doubt that the article is peremptory and that the 
duty is mandatory, leaving no discretion to the Congress to review 
the wisdom of the state applications. Certainly this is the more de­
sirable construction, consonant with the intended arrangement of 
article V as described in the preceding section of this article. The 
founders included the convention alternative in the amending arti­
cle to enable the states to initiate constitutional reform in the event 
the national legislature refused to do so. To concede to the Con­
gr.ess any discretion to consider the wisdom and necessjty of a par­
ticular convention call would in effect destroy the role of the states . 

. The comments of both Madison and Hamilton, subsequent to 
the 1787 Convention, sustain this construction. In a letter on the 
subject, Madison observed that the question concerning the calling 
of a convention "will not belong to the Federal Legislature. If two­
thirds of the states apply for one, Congress cannot refuse to call it: 
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if not, the other mode of amendments must be pursued."13 Hamil­
ton, in the Federalist No. 85, stated: 

By the fifth article of the plan the congress will be obliged, "on the ap­
plication of the legislatures of two-thirds of the states, (which at present 
amounts to nine) to call a convention for proposing amendments, which 
shall be valid to all intents and purposes, as part of the constitution, when 
ratified by the legislatures of three-fourths of the states, or by conventions 
in three-fourths thereof." The words of this article are peremptory. The 
congress "shall call a convention." Nothing in this particular is left to the 
discretion. 

•It has been argued forcefully that, notwithstanding the language 
of article V, the Congress need not call a convention if it does not 
wish to do so, and that, in any event no legislation such as this can 
commit a future Congress to call a" convention against its judgment. 
This argument is based on the premise that although article V pro­
vides that Congress "shall" call a convention if enough states apply, 
this word may be interpreted to mean "may" for all practical pur­
poses, since the courts are not apt to try to enforce the obligation 
if Congress wishes to evade it. I cannot accept such a flagrant dis­
regard of clear language and purpose. 

Although it may be true that no legislation 'by one Congress can 
bind a subsequent Congress to vote for a convention, and that the 
courts will not intervene, it is my strong feeling that. the bill should " 
recognize the fact that the Congress has a strict constitutional duty 
to call a convention if a sufficient number of proper applications 
are received. The bill does this by providing that~it shall be the duty 
of both houses to agree to a concurrent resolution calling a· conven­
tion whenever it shall be determined that two-thirds of the state 
legislatures have properly petitioned for a convention to propose 
an amendment or amendments on the same subject. Concededly, 
the Congress cannot be forced by the courts or by the provisions of 
this bill to vote for a particular convention. However, every mem­
ber has taken an oath to support the Constitution, and I cannot be­
lieve a majority of the Congress will choose to ignore its clear ob­
ligation, I would hope, moreover, that this bill will facilitate the 
path to congressional action by underlining the obligation of the 
Congress to act. 

Sufficiency of State Applications 

Assuming the Congress may not weigh the wisdom and necessity 
of state applications requesting the calling of a constitutional con­
vention, does it have the power to judge the validity of state applica­
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tions and state legislative procedures adopting such applications? 
Clearly the Congress has some such power. The fact alone that Con­
gress is made the agency for convening the convention upon the 
receipt of the requisite number of state applications suggests that 
it must exercise some power to judge the validity of those applica­
tions. The impotence or withdrawal of the courts underlines the 
necessity for lodging some such power in the Congress. The relevant 
question, then, concerns the extent of that power. 

It has been contended that Congress must have broad powers to 
judge the validity of state applications and that such power must 
include the authority to lOOK beyond the content of an application, 
and its formal compliance with article V, to the legislative proce­
dures followed in adopting the application. The counterargument 
is that to grant Congress the power to reject applications, partic­
ularly if that power is not carefully circumscribed, would be to sup- . 
ply it with a means of avoiding altogether the obligation to call a 
convention. The result would be that the Congress could arbitrarily 
reject all applications on subjects it did not consider appropriate 
for amendment, leaving us in effect with only one amendment pro­
cess. 

In drafting the bill I was mainly concerned with limiting the 
power of the Congress to frustrate the initiative of the states, partic­
ularly since the debate on the Senate floor at the time indiCated 
that some Senators were inclined to seize on an sliah· a llarity 
in a petition as a asis for not countmg 1. Y bill, as introduced, 
therefore set forth only reqUIrements as to the content of state ap­
plications, leaving questions of legislative procedure for determina­
tion solely by the individual states, with their decisions made binding 
on the Congress and the courts. However, I think the hearing amply 
demonstrated the danger of disabling the Congress from reviewing 
the procedural validity of state petitions. In general, state legisla­
tures ought to be masters of their own procedures. But this is a fed­
eral function that they would be performing, and the Congress 
should retain some power uniformly to settle the questions of irreg­
ularity that might arise. The bill has therefore been amended to re­
move the disability of the Congress to review legislative procedures. 
Under the amended bill, Congress would retain broad powers in this 
respect, indeterminate and unforeseeable in nature, but to be exer­
cised, I would hope, rarely and with restraint. 

It might be well to say something at this point on a question 
that is much debated: whether a legislature that has been held to 
be malapportioned, or that is und~r a decree requiring it to reap­
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~ _< LIOn and perhaps qualifying its powers in some measure before 

. reapportionment, can validly pass a resolution for a constitutional 

convention. I should think in general that it could, unless an out­

standing decree forbids it to do so, either specifically or by mention 

of some analogous forbidden function. To open to congressional re­

view the question. of the propriety of state legislative composition 

would be to open a Pandora's box of constitutional doubts about 

the validity even of the Fourteenth Amendment. 

However, the bill does not expressly answer this question. This 
is one of the many questions of irri),gularity on which the Congress 
will have to work its will should the question be squarely presented 
in the form of thirty-four state applications including some passed 
by malapportioned legislatures. 
. One further important point should be mentioned. Most of the 

states obviously do not now understand their role in designating 
subjects or problems for resolution by amendment, and many of 
them do not even know where to send their applications. By setting 
forth the formal requirements with respect to content of state ap­
plications and designating the congressional officers to whom they 
must be transmitted, the bill furnishes guidance to the states on 
these questions and promises to avert in the future some of the prob­
lems that have arisen in the current effort to convene a convention. 
The bill also requires that all applications received by the Congress 
be printed in the Congressional Record and that copies be sent to 
all members of Congress and to the legislature of each of the other 
states. In this way, the element of congressional surprise can be 
eliminated, and each state can be given prompt and full opportunity 
to join in any call for a convention in which it concurs. 

The Role of State Governors 

The argument has been made that a state application for a con­
stitutional convention must be approved by both the legislature and 
the governor of the state to be effective. This argument rests on the 
claim that article V intended state participation in the process to 
involve the whole legislative process of the state as defined in the 
state constitution. I do not agree with that argument. We do not 
have here any question about the exercise of the lawmaking process 
by a state legislature in combination with whatever executive par­
ticipation might be called for by state law. We have rather a ques­
tion of heeding the voice of the people of a state in expressing the 
possible need for a change in the fundamental document. It seems 
clear to me that the Founders properly viewed the state legislatures 
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as the sole representative of the people on such a matter, since the 
executive veto, a carryover from the requirement of royal assent, 
was not regarded as the expression of popular opinion at the time 
of the 1787 Convention. And, to resort to the kind of literalism in­
voked by others as appropriate for construction of other provisions 
of article V, the language of the article definitely asserts that the 
appropriate applications are to come from "legislatures." 

Closely analogous court decisions support this interpretation. The 
Supreme Court in Hawke v. Smith, No. 114 interpreted the term 
"legislatures" in the ratificatjon clause of article V to mean the 
representative lawmaking bodies of the states, since ratification of 
a constitutional amendment "is not an act of legislation within the 
proper sense of the word."I5 Certainly the term "legislature" should 
have the same meaning in both the application clause and the rati­
fication clause of article V. Further support is found in the decision 
in Hollingsworth v. Virginia/6 in which the Court held that a con­
stitutional amendment approved for proposal to the states by a two­
thirds vote of Congress need not be submitted to the President for 
his signature or veto .. 

The bill therefore provides specifically that a state application 
need not be approved by the state's governor in order to be effective. 

May a State Rescind Its Applications? 

The question of whether a state should be allowed to rescind an 
application previously forwarded to the Congress is another of the 
political questions to which the courts have not supplied answers 
and presumably cannot. The Supreme Court has held that questions 
concerning the rescission of prior ratifications or rejections of amend­
ments proposed by the Congress are determined solely by Con­
gress.17 Presumably, then, the question of rescission of an applica­
tion for a convention is also political and nonjusticiable. Although 
the Congress has previously taken the position that a state may not 
rescind its prior ratification of an amendment, it has taken no posi­
tion concerning rescission of applications. My strong conviction is 
that rescission should be permitted. Since a two-thirds consensus 
among the states at some point in time is necessary in order for the 
Congress to call a convention, the Congress should consider whether 
there has been a change of mind among some states that have earlier 
applied. Moreover, an application is not a final action, since it serves 
merely to initiate a convention, and does not commit even the ap­
plicant state to any substantive amendment that might eventually be 
proposed. 
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The bill therefore provides that a state' may rescind at any time 
before its application is included among an accumulation of applica­
tions from two-thirds of the states, at which time the obligation of 
the Congress to calla convention becomes fixed. Incidentally, the 
bill also provides that a state may rescind its prior ratification of an 
amendment proposed by the convention up until the time there are 
existing valid ratifications by three-fourths of the states, and that a 
state may change its mind and ratify a proposed amendment that it 
previously has rejected. 

• 
Another much debated point concerning state applications for 

a constitutional convention is timing. In order to be effective to 
mandate the Congress to act, within how long a period must ap­

. pIications be received from two-thirds of the state legislatures? Arti­
cle V is silent on this question, and neither the Congress nor the 
courts has supplied an answer. 

The Congress and the courts have agreed that constitutional 
amendments proposed by the Congress and submitted to the states 
for ratification can properly remain valid for ratification fora period 
of seven years. It has been felt that there should be a "reasonably 
contemporaneous" expression by three-fourths of the states that an 
amendment is acceptable in order for the Congress to conclude that 
a consensus in favor of the amendment exists among the people, and' 
that ratification within a seven-year period satisfies this require­
ment. IS Presumably, the same principle should govern the applica­
tion stage of the cOl)stitutional amendment process; If so, the Con­
gress would not be required, nor empowered, to call a convention 
unless it received "relatively contemporaneous" valid applications 
from the necessary number of states. This rule seems sensible. The 
Constitution contemplates a concurrent desire for a convention on 
the part of the legislatures of a sufficient number of states, and such 
a concurrent desire can scarcely 'be said to exist, or· to reflect in each 

. state the will of the people, if too long a period of time has passed 
from the date of enactment of the first application to the date of 
enactment of the last. It is true that legislatures are free under the 
bill to change their minds and rescind their applications; but the 
passage of a repealer is a different and more difficult political act 
than the defeat, starting fresh, of an application calling fora consti­
tutional convention. The fact, therefore, that a legislature has not 
rescinded an application calling for a convention is an insufficient 
indication that the state in question, after the passage of a long pe­
riod of time, still favors the calling of a convention. 
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What, then, is a proper period during which tendered applica­
tions are sufficiently contemporaneous to be counted together? Some 
Senators and scholars have suggested that two years, the lifetime of 
a Congress, would be a reasonable period. Others have suggested 
that petitions should remain valid for a generation. My feeling when 
I drafted the bill was that six years would be a reasonable compro­
mise. However, the hearings revealed a general disposition among 
the witnesses to agree on a four-year period. Since this would be long 
enough to afford (l,mple opportunity to all the state legislatures to 
join in the call for a conventioa - particularly in view of the re­
quirement in the bill that all other states be given immediate notice 
of any application received by the Congress - I have concluded 
that a four-year period is preferable. 

The bill has therefore been amended to provide that an applica­
tion shall remain, valid for four. years after receipt by the Congress 
unless· sooner rescinded. The bill also provides that rescission· must 
be accomplished by means of the same legislative procedures fol­
lowed in adopting the application in question, and that the Congress 
retains power to judge the validity of those proceedings. 

Calling the Convention 

The bill provides that the Secretary of the Senate and the Clerk 
of the House of Representatives shall keep a record of the number 
of state applications received, according to subject matter. Whenever 
two-thirds of the states have submitted applications on the same sub- . 
ject or subjects, the presiding officer of each house shall 'be notified 
and shall announce the same on the floor. Each house is left free to 
adopt its own rules for determining the validity of the applicants, 
presumably by reference to a committee followed by floor action. 
Once a determination has been made that there are valid applica­
tions from two-thirds or more of the state legislatures on the same 
subject or subjects, each house must agree to a concurrent resolution 
providing for the convening of a constitutional convention on such 
subject or subjects. The concurrent resolution would designate the 
place and time of meeting of the convention, set forth the nature 
of the amendment or amendments the convention is empowered to 
consider and propose, and provide for such other things as the pro­
vision of funds to pay the expenses of the convention and to com­
pensate the delegates. The convention would be required to be con­
vened not later than one year after adoption of the resolution. 

As introduced, the bill required the Congress to designate in the 
concurrent resolution convening a convention the manner in which 
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any amendments proposed by the convention must be ratified by the 
states and the period within which they must be ratified or deemed 
inoperative. Testimony at the hearings suggested that these. deter­
minations might properly be influenced by the nature of the amend­
ments proposed and that they should therefore not be required to be . 
made aj the time the convention is called. For example, certain pro­
posed amendments might call for ratification by state conventions) 
r~ther than state legislatures, and certain circumstances might indi­
cate a shorter or longer period than usual during which ratification£?­
should take place. The Congress <&hould. be able to make those de­
c~ons after it has the convention's proposals. The bill therefore has 
been amended to so provide. 

The bill as introduced provided that each state should have as 
many delegates as it is entitled to representatives in Congress, to 
be elected or appointed as provided by state law. However, the hear­
ings revealed a general feeling that the national interest is too closely 
affected to permit each state to decide how its delegates to a national 
constitutional convention shall be elected, or, indeed, appointed. For 
this reason, the bill has been amended to require that delegates be 
elected - not appointed - and that they be elected by the same 
constituency that elects the states' representatives in Congress. Under 
the amended bill, each state will be entitled to as many delegates as, 
it is entitled to Senators and Representatives in Congress. Two dele­
gates in each state will be elected at large and one delegate will be 
elected from each congressional distrjct in the manner provided by 
state law. Vacancies in ~ state;s delegation will be filled by appoint­
ment of the governor. 

Convention Procedure and Voting 

The bill provides that the Vice President of the United States 
shall convene the constitutional convention, administer the oath of 
office of the delegates and preside until a presiding officer is elected. 
The presiding officer will then preside over the election of other 
officers and thereafter. Further proceedings of the convention will 
be in accordance with rules adopted by the convention. A daily 
record of all convention proceedings, including the votes of dele­
gates, shall be kept, and shall be transmitted to the Archivist of the 
United States within thirty days after the convention terminates. 
The convention must terminate its proceedings within one year of 
its opening unless the period is extended by the Congress by con­
current resolution. 

As introduced, the. bill provided that each state should have one 
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vote on all matters before the convention, including the proposal of 
amendments. This was decided upon in deference to the method 
followed in the 1787 Convention rather than from a conviction that 
this would be the necessarily proper procedure in conventions called 
under article V. On the basis of the testimony presented at the hear­
ings, I have decided that unit voting would not be appropriate for 
such conventions. The reasons for unit voting in the 1787 Conven­
tion were peculiar to the background against which that convention 
worked and are not valid today. Moreover, the states, as units, will . 
have equal say in the ratification process. It seems appropriate, 
therefore, to recognize the interests of majority rule in the method 
of proposing amendments. Hence, the bill has been amended to 
provide that each state delegate shall have one vote so that the vot­
ing strength of each state will be in proportion to its population. 

Finally, the bill provides that amendments may be proposed by 
the convention by a vote of a majority of the total number of dele­
gates to the convention. The alternative would be to impose a two­
thirds voting requirement analogous to the requirement for congres­
sional proposal of amendments. However, article V does not call for 
this,and I think that such a requirement would place an undue and 
unnecessary obstacle in the way of effective utilization of the con­
vention amendment process. 

Ratification of Proposed Amendments 

The bill provides that any amendment proposed by the conven­
tion must be transmitted to the Congress within the thirty days after 
the convention terminates its proceedings. The Congress must then 
transmit the proposed amendment to the Administrator of General 
Services for submission to the states. However, the Congress may, by 
concurrent resolution, refuse to approve an amendment for submis­
sion to the states for ratification, on the grounds of procedural ir­
regularities in the convention or failure of the amendment to con­
form to the limitations on subject matter imposed by the Congress 
in the concurrent resolution calling the convention. The intent is 
to provide a means of remedying a refusal by the convention to 
abide by the limitations on its authority to amend the Constitution. 
Of course, unlimited power in the Congress to refuse to submit pro­
posed amendments for ratification would destroy the independence 
of the second alternative amending process. Therefore, the Congress 
is explicitly forbidden to refuse to submit a proposed amendment 
for ratification because of doubts about the merits of its substantive 
provisions. The power is reserved for use only with respect to amend­
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ments outside the scope of the convention's autl:1ority or in the case 
of serious procedural irregularities. 

Ratification by the states must be by state legislative action or 
convention, as the Congress may direct, and within the time period 
specified by the Congress. The 'Congress retains the power to review 
the validity of ratification procedures. As noted earlier, any state 
may rescind its prior ratification of an amendment by the same pro­
cesses by which it ratified it, except that no state may rescind after 
that amendment ~as been validly ratified by three-fourths of the 
states. When three-fourths of the.states have ratified a proposed 
amendment, the Administrator of General Services shall issue a proc­
lamation that the amendment is a part of the Constitqtion, effective 
from the date of the last necessary ratification. 

IV. Conclusion 
There is some evidence that the current effort t6 require the Con­

gress to call a convention to propose a reapportionment amendment 
has failed and that the danger of a constitutional crisis has passed. 
The two additional applications needed to bring the total to thirty­
four have not been received and there is a strong likelihood that 
some applicant states will rescind their applications. Even if this is 
the case, however, the need for legislation to implement article V . 
remains. There may well be other attempts to utilize the convention 
amendment process and, in the absence of legislation, the same un­
answered questions will return to plague us. The legislation therefore 
is still timely, and the Congress may now have theopportunity..!.o 
d~with the sensitive constitutional issues objectively, uninfluenced 
6y competing views on state apportionment or any other substantive 
issue. 

Some have argued that the convention method of amendment is 
an anomaly in the law, out of step with modern notions of majority 
rule and the relationship between the states and the federal govern­
ment. If so, that part of article V should be stricken from the Con­
stitution by the appropriate amendment process. It should not, how­
ever, be undermined by erecting every possible barrier in the way 
of its effective use. Such a course would be a disavowal of the clear 
language and history of article V. The Constitution made the amend­
ment process difficult, and properly so. It certainly was not the in­
tention of the original Convention to make it impossible. Nor is it 
possible to conclude that the Founders intended that amendments 
originating in the states should have so much harder a time of it 
than those proposed by Congress. As I have pointed out, that issue 
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was fought out in 1787 Convention and resolved in favor of two 
originating sources, both difficult of achievement, but neither im­
possible and neither more difficult than the other. My bill seeks to 
preserve the ~ymmetry of article V by implementing the convention 
alternative so as to make it a practicable but not easy method of 
constitutional amendment. 

NOTES 

1. The Congress, whenever two thirds of both Houses shall deem it necessary, shall pro­
pose Amendments to this Constitution, or, on the Application of the Legislatures of two 
thirds of the several States, shall calla ~onvention for proposing Amendments, which, in 
either Case, shall be valid to all Intents and Purposes, as part of this Constitution, when 
ratified by the Legislatures of three fourths of the several States, or by Conventions in 
three fourths thereof, as the one or the other Mode of Ratification may be proposed by the 
Congress; Provided that no Amendment which may be made prior to the Year One thou­
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of its equal Suffrage in the Senate. U.S. Canst. Art. V. 
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Bill S. 2807 
To provide procedures for calling constitutional conventions for proposing 
amendments to the Constitution of the United States, on application of the 
legislatures of two-thirds of the States, pursuant to article V of the Con­
stitution. 
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Be it enacted by the Senate and House of Repre~ntatives of the United 
States of America in Congress assembled, 

That this Act may be cited as the "Federal Constitution Convention 
Amendment Act." 

Applications for Constitutional Convention 

SEC. 2. The legislature of a State, in making application to the Con­
gress for a constitutional convention under article V of the Constitution of 
the United States, shall adopt a resolution pursuant to this Act stating, in 
substance, that the legislature requests the calling of a convention for the 
purpose of proposing one or more atbendments to the· Constitution of the 
United States and stating the nature of the amendment or amendments to 
be proposed. 

Application Procedure 

SEC. 3(a) For the purpose of adopting or rescinding a resolution pur­
suant to section 2, the State legislature shall follow the rules of proce­
dure that govern the enactment of a statute by that legislature, but without 
the need for approval of the legislature's action by the governor of the 
State. 

(b) Questions concerning the State legislature procedure and 
the validity of the adoption of a State resolution cognizable under this Act 
shall be determinable by the Congress of the United States and its decisions 
thereon shall be binding on all others, including State and Federal courts. 

Transmittal 0/ Applications 

SEC. 4(a) Within thirty days after the.adoption by the legislature of a 
State of a resolution to apply for the calling of a constitutional convention, 
the secretary of state of the State, or if there be no such officer, the person 
who is charged by the State law with such function, shall transmit to the 
Congress of the United States two copies of the application, one addressed 
to the President of the Senate, and one to the Speaker of the House of 
Representatives. 

. (b) Each copy of the application so made by any State shall 
contain­

(1) the title of the resolution. 
(2) the exact text of the resolution, signed by the presid­

ing officer of each house of the State legislature, and 
(3) the date on which the legislature adopted the resolu­

tion; and shall be accompanied by a certificate of the secretary of state of 
the State, or such other person as is charged by the State law with such 
function, certifying that the application accurately sets for the text of the 
resolution, 

(c ) Within ten days after receipt of a copy of any such appli­
cation, the President of the Senate and Speaker of the House of Represen­
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tatives shall report to the House of which he is presiding officer, identifying 
the State making application, the subject of the application, and the num­
ber of States then having made application Qn such subject. The President 
of the Senate and Speaker of the House of Representatives shall cause 
copies of such application to be sent to the presiding officer of each House 
of the legislature of every other State and to each member of the Senate 
and House of Representatives of the Congress of the United States. 

Effective Period of Applications 

SEC. 5 (a) An application submitted to the Congress by a State pur­
suant to this Act, unless sooner ~scinded by the State legislature, shall re­
main effective for four calendar years after the date it is received by the 
Congress, except that whenever the Congress determines that within a 
period of four calendar years two-thirds or more of the several States have 
each submitted a valid application calling for a constitutional convention 
on the same subject all such applications shall remain in effect until the 
Congress has taken action on a concurrent resolution, pursuant to section 
8, calling for a constitutional convention. 

(b) A State may rescind its application calling for a constitu­
tional convention by adopting and transmitting to the Congress a resolu­
tion of rescission in conformity with the procedure specified in sections 3 
and 4, except that no such rescission shall be effec~ve as to any valid appli­
cation made for a constitutional convention upon any subject after the date 
on which two-thirds or more of the State legislatures have valid applica­
tions pending before the Congress seeking amendments on the same subject. 

(c) Questions concerning the rescission of a State's application 
shall be determined solely by the Congress of the United States and its de­
cisions shall be binding on all others, including State and Federal courts. 

Calling of a Constitutional Convention 

SEC. 6(a) It shall be the duty of the Secretary of the Senate and the 
Clerk of the House of Representatives to maintain a record of all applica­
tions received by the President of the Senate and Speaker of the House of 
Representatives from States for the calling of a constitutional convention 
upon each subjeCt. Whenever the Secretary or the Clerk has reason to be­
lieve that valid applications made by two-thirds or more of the States with 
respect to the same subject are in effect, he shall so report in writing to the 
officer to whom those applications were transmitted, and such officer there­
upon shall announce upon the floor of the House of which he is an officer 
the substance of such report. Pursuant to such rules as such House may 
adopt, it shall be the duty of such House to determine whether the recita­
tion contained in any such report is correct. If either House of the Congress 
detemlines, upon a consideration of any such report or of a concurrent res­
olution agreed to by the other House of the Congress, that there are in ef­
fect valid applications made by two-thirds or more of the States for the 
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calling of a constitutional convention upon the same subject, it shall be the 
duty of that House to agree to a concurrent resolution calling for the con­
vening of a Federal constitutional convention upon that subject. Each such 
concurrent resolution shall (1) designate the place and time of meeting of 
the convention; (2) set forth the nature of the amendment or amendments 
for the consideration of which the convention is called; and (3) authorize 
the appropriation of moneys for the payment of all expenses of the con­
vention, including the compensation of delegates and employees. A copy' of 
each such concurrent resolution agreed to by both Houses of the Congress 
shall be transmitted forthwith to the presiding officer of each House of the 
Legislature of each State. * 

(b) The convention shall be convened not later than one year 
after the adoption of the resolution. 

Delegates 

SEC. 7(a) A convention called under this Act shall be composed of 
as many delegates from each State as it is entitled to Senators and Repre­
sentatives in Congress. In each State two delegat.es shall be elected at large 
and one delegate shall be elected from each Congressional district in the 
manner provided by State law. Any vacancy occurring in a State delegation 
shall be filled by app(';ntment of the Governor of that State. 

(b) The secretary of state of each State, or, if there be no such 
officer, the person charged by State law to perform such function shall 
certify to the Vice President of the United States the name of each delegate. 
elected or appointed by the Governor pursuant to this section. 

(c) Delegates shall in all cases, except treason, felony, and 
breach of the peace, be privileged from arrest during their attendance at a . 
session of the convention, and in going to and returning from the same; 
and for any speech or debate in the convention they shall not be questioned 
in any other place . 

.(d) Each delegate shall receive compensation for each day of 
service and shall be compensated for traveling and related expenses. Pro­
vision shall be made therefore in the concurrent resolution calling the con­
vention. The convention shall fix the compensation of employees of the 
convention. 

Convening the Convention 

SEC. 8(a) The Vice President of the United States shall convene the 
constitutional convention. He shall administer the oath of office of the dele­
gates to the convention and shall preside until the delegates elect a presid­
ing officer who shall preside thereafter. Before taking his seat each delegate 
shall subscribe an oath not to attempt to change or alter any section, clause 
or article of the Constitution or propose additions thereto except in con­
formity with the concurrent resolution calling the convention. Upon the 
election of permanent officers of the convention, the names of such officers 

http:delegat.es
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shall be transmitted to the President of the Senate and the Speaker of the 
House of Representatives by the elected presiding officer of the convention. 
Further proceedings of the convention shall be conducted in accordance 
with such rules, not inconsistent with ,this Act, as the convention may 
adopt. 

(b) The Congress shall appropriate moneys for the payment of 
all expenses of the convention. 

(c) Under such regulations as the President shall prescribe, the 
Administrator of General Services shall provide such facilities, and each 
executive department and agency shall provide such information, as the 
convention may require, upon written request made by the elected presid­
ing officer of the convention. 

Procedures of the Convention 

SEC. 9(a) In voting on any question before the convention, including 
the proposal of amendments, each delegate shall have one vote. 

(b) The convention shall keep a daily verbatim record of its 
proceedings and publish the same. The votes of the delegates on any ques­
tion shall be entered on the record. 

(c) The convention shall terminate its proceedings within one 
year after the date of its first meeting unless the period is extended by the 
Congress by concurrent resolution. 

(d) Within thirty days after the termination of the proceedings 
of the convention, the presiding officer shall transmit to the Archivist of Jhe 
United States all records of official proceedings of the convention. 

Proposal of Amendments 

SEC. lO(a) Except as provided in ·subsection (b) of this section, a 
convention called under this Act may propose amendments to the Consti­
tution by a vote of a majority of the total number of delegates to the con­
vention. 

(b) No convention called under this Act may propose any 
amendment or amendments of a general nature different from that stated 
in the concurrent resolution calling the convention. Questions arising under 
this subsection shall be determined solely by the Congress of the United 
States and its decisions shall be binding on all others, including state and 
Federal courts. 

Approval by the Congress and Transmittal to the 

States for Ratification 


SEC. 11 (a) The presiding officer of the convention shall, within thirty 
days after the termination of its proceedings, submit the exact text of any 
amendment or amendments agreed upon by the convention to the Congress 
for approval and transmittal to the several States for their ratification. 

(b) The Congress, before the expiration of the first period of 
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three months of continuous session following receipt of any proposed 
amendment, shall, by concurrent resolution, transmit such proposed· 
amendment to the States for ratification, prescribing the time within which 
such amendment shall be ratified or deemed inoperative and the manner 
in which such amendment shall be ratified in accordance with Article V of 
the Constitution: Provided, that, within such period, the Congress may, 
by concurrent resolution, disapprove the submission of the proposed 
amendment to the States for ratification on the ground that its general na­
ture is different from that stated in the concurrent resolution calling the 
convention or that the proposal of the amendment by the convention was 
not in conformity with the provisiQns of this Act: Provided further, that 
the Congress shall not disapprove the submission of a proposed amendment 
for ratification by the States because of its substantive provisions. 

(c) If, upon the expiration of the period prescribed in the pre­
ceding subsection, the Congress has not adopted a concurrent resolutioI). 
transmitting or disapproving the transmittal of a proposed amendment to 
the States for ratification, the President of the Senate and the Speaker of 
the House of Representatives, acting jointly, shall transmit such proposed 
amendment to the Administrator of General Services for submission to the 
States. The Administrator of General Services shall transmit exact copies 
of the same, together with his certification thereof, to the legislatures of the 
several States. 

Ratification 0/ Proposed Amendments 
SEC. 12(a) Any amendment proposed by the convention and sUQ­

mitted to the States in accordance with the provisions of this Act shall be 
valid for all intents and purposes as part of tho Constitution of the United 
States when duly ratified by three-fourths of the States in the manner and 
within the time specified. 

(b) Acts of ratification shall be by convention or by State 
legislative action as the Congress may direct or as specified in subsection 
(c) of this section. For the purpose of ratifying proposed amendments 
transmitted to the States pursuant to this Act the State legislatures shall 
adopt their own rules of procedure. Any State action ratifying a proposed 
amendment to the Constitution shall be valid without the assent of the 
Governor of the State. 

(c) Any proposed amendment transmitted to the States pur­
suant to the provisions of section 11 (c) of this Act shall be ratified by the 
legislatures of three-fourths of the several States within seven years of the 
date of transmittal or be deemed inoperative. 

(d) The secretary of state of the State, or if there be no such 
officer, the person who is charged by State law with such function, shall 
transmit a certified copy of the State action ratifying any proposed amend­
ment to the Administrator of General Services. 

Rescission 0/ Ratifications 
SEC. 13 (a) Any State may rescind its ratification of a proposed 
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amendment by the same processes by which it ratified the proposed amend­
ment, except that no State may rescind when there are existing valid ratifi­
cations of such amendment by three-fourths of the States. 

(b) Any State may ratify a proposed amendment even though 
it previously may have rejected the same proposal. 

(c) Questions concerning State ratification or rejection of 
amendments proposed to the Constitution of the United States shall be de­
termined solely by the Congress of the United States and its decisions· shall 
be binding on all others, including State and Federal courts. 

Proclamation of Constitutional Amendments , 
SEC. )4. The Administrator of General Services, when three-fourths 

of the several States have ratified a proposed amendment to the Constitu­
tion of the United States, shall issue a proclamation that the amendment 
is a part of the Constitution of the United States. 

Effective Date of Amendments 

SEC. 15. An amendment proposed to the Constitution of the United 
States shall be effective from the date specified therein or, if no date is 
specified, then on the date on which the last State necessary to constitute 
three-fourths of the States of the United States, as provided for in article V, 
has ratified the same. 
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The Convention Method 
of Constitutional Amendment: 

Its Meaning, Usefulness and Wisdom 

One of the great Americ~n innovations at the founding of our 
Republic was a Constitution which could be amended. At the time 
"it was heresy to suggest the possibility of change in governments 
divinely established and ensured."! To provide in the written 
instrument itself for change was to take the position in advance 
that experience would show defects, that change would sometimes 
be desirable and good, and that the people of the next generation or 
the twelfth generation later could be as wise and trustworthy as the 
founding fathers themselves. 

The Meaning of the Method 

Two methods of amendment. were provided. One was Jq)(. 
on the initiative of Congress, the other on the initiative of the 
States. The methods were intended to be parallel ways of changing 
the Constitution. In Madison's words in The Federalist the Article 
on Amendments "~ually enahles the general~and the~ 
governments to originate the amendment of errors."2 It was 
recognized that those in power in the national government might 
have a disinclination to give up any oftheir prerogatives, so that it 
was particularly necessary to leave open the initiative of the States; 
and so Hamilton pointed out in his Final Plea for Ratification in 
The Federalist, the second method of Amendment had been 
provided in order that Congress would be under a "peremptory" 
duty to call a Convention when two-thirds of the States made 
application for one.3 

You have been told that the second method of amendment 
provided by Article V of the Constitution is unworkable; that it is 
"shrouded in legal mystery of the most fundamental sort," that it is 
full of "fundamental uncertitudes," that it will lead to 
confrontations between branches of government of "nightmarish 
dimensions:' and that its invocatioll will lead to trauma for the 
country.4 Reading these prophecies of doom, I have been reminded 
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'of what an inveterate Tory might have pronounced in 1789 as our 
new Con~titution was launched. Every word - legal mystery,' 

. fundamental' incertitudes, confrontations between branches of 
government - could have been used and would in some sense have 
been true; but what distrust ofpopular government it would have 
been to act on such gloomy guesses! What distrust it shows today 
both in the wisdom of the founding fathers who gave us Article V 
and in ourselves to predict that we cannot safely use the sccond 
great mode of amendment offered by our Constitution. 

The principal objection offered to the convention method is that 
a Convention may be a runaway body enacting Amendments on all 
kinds of matters not within its call. In the most flamboyant 
expositions of this danger it is even suggested that the Convention 
could repeal the Bill of Rights. Is there anything at all to such fears? 
The language of the Constitution is clear. Congress is to call a 
Convention on the application of the legislatures of the States. 
Congress is not free to call a Convention at its pleasure. It can only 
act upon the States' application; and if it can only act upon their 
application it cannot go beyond what they have applied for. If they 
apply for a Convention on a balanced budget Congress must call a 
Convention on a balanced budget. It cannot at its pleasure enlarge 
the topics. Nor can the Convention go beyond what Ctmgress has 
specified in the call. The Convention's powers are derived from 
A rticle V and they cannot exceed what Article V specifics. The 
Convention meets at the call of Congress on the subject which the 
States have set out and Congress has called the Convention for.5 

This understanding of the Article is confirmed by both Madison 
and Hamilton. Madison says eXl2licitly that the national and State 
governmcnts have equal powers of amenament. 6 It is obvious tirat 
the powers-1!!:..e very unequal if the natIOnal governmenlcan 
propose indiv iciuaTam-e-ndm:~ri'i's-buf'theSiaTes-canoruy propose 
amencfmcnt"oftllc"whole Constitutl~-n: off Congress 'can propose 
one amcndment at' a time: so can the States. Hamilton is, if 
anything, even more explicit. fie says in so many words that every 
~rnendm_e'.1~would be a singJ~,_l?r()J'.2.!iition and I1]jghL"p'.e 
forwarc!..<:~~~.!!.~ I here would then be no necessity for 
management or compromise, in relation to any other point - no 
giving or taking. The will of the requisite number would at once 
bring the matter to a decisive issue. And consequently, whenever 
nine, or rather ten States, were united in the desire of a particular 
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amendment that amendment must infallibly take place."7 There is 
absolutely nothing in this authoritative exposition that suggests 
that the States can only call a general Convention where the whole 
Constitution will be on the table to be bargained over. What is 
contemplated and assured by Article V is entirely different: two­
thirds of the States agree on an amendment and "that amendment 
must infallibly take place." . 

There are no mysteries hcre, no fundamental incertitudes unless 
one is not willing to trust Congress and the Convention it calls to 
act lawfully and constitutionally. Of course one can always 
imagine bad men usurping the functions of a Convention as bad 
men could act as usurpers in Congress or the Executive Branch or 
the JUdiciary. But the Constitution is not addressed to men of bad 
will. It is addressed to the great law-abiding American people. It 
assumes that responsible people will act in accordance with what 
the Constitution provides. If they do so, there can he no runaway 
Convention. 

It has been argued to you by Professor Charles Rlack of Yale 
that States can on~J' call general Conventions, that any lesser and 
more specific call is void. Professor Black is wiser than (he 
legislatures of all the States which have acted under Article V in 
this century. All of them, according to his theory, have done vain 
acts. I cannot believe that only Professor Black knows what the 
Constitution means. I cannot believe that Congress or the Supreme 
Court would adopt his ingenious and unique exposition, which 
defies Hamilton and Madison's contemporaneous expositions of 
the meaning. 

It has been argued to you by Professor Gerald Gunther of 
Stanford that not bad men but reasonable men could expand the 
subject of the proposed Amendment to include matters remote 
from the intention of the proposers. I do not doubt the ability of 
lawyers -- and lawyers are preeminently reasonahlc men! - to 
connect one subject with another: they are trained in the art of 
showing seamless webs, just as they are trained in taking such webs 
a part. But ProfessorGunther's sagacious argument goes too far. If, 
with a show of reason; almost any topic can be linked with any 
other topic, a limited Convention is never possible. I n a subtlc form 
Professor Gunther's argument restates Professor Black's position: 
only general Conventions may be asked for by the States. But this 
conclusion, contra Hamilton and Madison, is to leave the Stak:-. 

59-609 0 - 80 - 26 
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helpless to mandate action by Congress on the specific grievances. 
The proper answer to Professor Gunther, therefore, must be th,it 

while reason can connect all things, when a Convention is called on 
a specific subject, all those subjects which are tangential and 
remote from the main issue must be eschewed by the Convention 
delegates. It is not beyond human wit to draw lines or beyond 
human sense to observe them. If the delegates wander, Congress 
need not transmit their wanderings. If irrelevancies are appended 
by a Convention, the States need not ratify them. If the States vote 
on matters not within the ~cope of the call, the Supreme Court can 
strike the surplusage. There i~ triple check, a triple lock, of 
c.Q!lm_~SJate.s.>---and Cgu~t, These!>Qdies are surely competenito 
cQnfine a Convention,JQ thematt~r_~n whichh~as asked toae't. 
The Convention is as safe and stable an instrument of 
governmental power as any other of the great institutions set up by 
the Constitution on a fundament of trust in the people. 

The Usefulness of the Convention Method 

The usefulness of the States' application for a Convention ma\ 
be doubted because in fact a Convention has ncver been called. Is 
application for a Convention merely a way for a State legislature to 
blow off steam, harmlessly, without effect? ] n the almost two 
hundred years of our constitutional history there have been over 
300 such applications by the States; every State has made at least 
one. 8 No doubt some of the applications were fulminations in the 
air without result. But at least three of the topics .addressed by 
application were made the subjects of amendments by Congress­
the limitation of presidential tenure to two terms; the repeal of 
Prohibition; and the direct election of senators. It is fair to say that 
in each case the expression of the will of the States for a 
Convention was a factor contributing to congressional action; and 
that in the case of the direct election of senators the application for 
a Conyention was a critical factor. 9 

For a decade Congress had refused to amend the Constitution to 
take from the State legislatures the power to elect senators. The 
reform threatened a power bloc in the Senate. The House had 
proposed the amendment several times. But the Senate each time 
killed it by referral to a committee. In 1906, twelve states met and 
planned concerkd action to apply for a Convention. lo The number 
of States calling for a Convpntion raridl\' mounted toward the 
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requisite two-thirds. In 1911 the proponents of reform laid the 
States' petitions before the Senate. It was at this juncture that 
Senator Heyburn of Idaho, whom Professor Laurence Tribe 
invokes as a constitutional authority, opined that a Convention 
could "repeal every section" of the Constitution. Heyburn was one 
of the diehard reactionaries, trying to scare off the needed change. 
But by 1911 thirty States had applied for a ConventiEln on direct 
election. In 1912 the retrograde Senate surrendered and Congress 
proposed the Seventeenth Amendment. 

The lessons are clear: A reform that strikes at the power of 
Congr~ss may only be adoptedjf~ffectiveyress_ure is generated05' 
the Stat";;s-:-ThewayoTgene~atingafective pressureTslhe way 
'provided by the Founding Fathers - application by the 
legislatures of the States for a convention. 

The Wisdom of the Convention Method 

You have heard testimony that it would "trivialize" the 
Constitution to propose an amendment requiring a balanced 
budget. ll I am surprised at what your witness viewed as tr;':::1! '\ () 
one, I should suppose, regards the Sixteenth Amendment as setting 
up a trivial tax. It is very hard to understand how an Amendment 
dealing with the limits of governmental expenditures is more trivial 
than an Amendment granting one form of taxing power. It is 
evident to most people that the limits of governmental finance are 
fundamental to the economic stability of the nation and are as 
properly a subject of constitutional concern as any specific form of 
taxation. 

You have also been advised tha't a Convention would cause 
national trauma. In that warning I hear the voices of those 
supremely content with the country as it is, who, if they do not 
believe the Constitution is divinely established, at least have for the 
present system sentiments of satisfaction which they do not want 
disturbed by any democratic action of the people. To them the bes.t 
answer, perhaps, lies in the words of Abraham Lincoln speaking at 
a time of grave national peril and giving, his First Inaugural 
Address: 

I fully recoglli7e the rightful authority of th'c people over the \\h"lc 
subject [amendment of the Constitution). to be exercised in either of tht.' 
modes prescribed in the instrument itself, and I should. under existing 
CirCUIl"t;JnCh favo. rather thall 01'0'" .., hi, ":,p,o"·'ojf' • oj!,;. r(. 11'. , 
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the people to act upon it. I will venturp. to add that to me the convention 
mode seems preferable. in that it allows amendments to originate with the 
people themselves; instead of only permitting them to take or reject 
propositions originated by others, not especially chosen for the purpose. 
and which might not be precisely such as they would wish to accept or 
refuse 12 

~.I!let~nctio~d by Lincoln,.Q)'.JiamjIton, by M~ 
Washington ana-Franklin, and by all the makers of the 
Constitution, an(rillvOked from time to time by every state, is 
indeed a workable, useful, and wise way of keeping our 
Constitution a living instrument of the people. 
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DOES ARTICLE V RESTRICT THE STATES TO 

CALLING UNLIMITED CONVENTIONS 


ONLY?-A LETTER TO A 

COLLEAGUE 


WILLIAM W. VAN ALSTYNE· 

From time to time. various state legislatures have adopted resolutions 
designed to require Congress to call a limited convention in which one or 
another possible amendments to the Constitution might be proposed In 
1967, thirty-two states. two short ofthe requisite two-thirds,jiled such res­
olutions requesting a convention for the purpose ofconsidering an amend­
ment to "overrule" the Supreme Court's principal reapportionment 
decisions. In 1971, Senator Ervin ofNorth Carolina introduced a bill to 
provide guidelines to befollowed upon a state call for a convention. This 
year, approximately twenty-eight states have adopted some kindofresolu­
tion for the purpose ofconsidering an amendment to impose fiscal re­
straint upon the federal government-to require a "balanced budget. " . 

Curiously, the convention mode ofproposing amendments remains 
completely untested' no such convention has ever been assembled Yet 
the amending convention obviously is contemplated by article V of the 
Constitution: 

The Congress, whenever two thirds ofboth Houses sholl deem it 
necessary, sholl propose Amendments to this Constitution, or,. on the 
Application ofthe Legislatures oftwo thirds ofthe several States, shall 
call a Convention for proposing Amendments, which, in either case, 
shall be valid to all Intents and Purposes, as part ofthis Constitution, 
when rat!fied by the Legislatures' ofthree fourths ofthe several States, 
or by Conv(!1ltions in three fourths thereof. as the one or the other Mode 
ofRot!fication may be proposed by the Congress. . . .' 
Several scholars, including Professors Charles L. Black, Jr. 2 and 

BruceA. Ackerman," both ofYale Law School, have argued that unless 
the siate legislative resolution. reflects a desire to convoke a constitutional 
convention having the authority to propose an unlimited variety offunda­
mental changes in the Constitution, Congress should treat the state resolu­

• William R. Perkins Professor of Law. Duke University. 
1. U.S. CONST. art. V. 
2. Black, Amending tlte Constitution: A Letter to a Congressl1II111; 82 YALE L.J. 189 (1912). 
3. Ackerman, lInconstitutionai Convention. NEW REPUBLIC. Mar. 3. 197? at 8. 
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tion as a nullity. Recently, Professor Ackerman sent Professor Van 
Alstyne a reprint oj'his New Republic editorial andasked Professor Van 
Alstyne whether he had "any thoughts on this." The following is Profes­
sor Van Alstyne's reply. .cootnotes have been added by the editors .. 

March 9, 1979 

Professor Bruce Ackerman 

Yale Law School 

New Haven, Connecticut 


Dear Bruce, 
I do have ·some thoughts, albeit very incomplete ones. By chance, 

your note and enclosure found me in the midst of reading old and 
musty material-Farrand, Elliot, Madison's Dairy, The Federalist, 
early congressional discussions, recollections from varieties of inputs 
into article Y. This unglamorous exercise was occasioned by the very 
subject of the editorial you sent me and, more particularly, by a fresh 
reading of Charles Black's Yale Law Journal Letter on the same point. 

I understand that the basic point being urged is this: unless Con­
gress concludes that thirty-four states have submitted resolutions con­
templating an unrestricted convention for proposing amendments, 
Congress should decline to "call a convention." A qualified or limited 
or restricted state legislative resolution, one which would display an 
unwillingness to have the convention free to consider and to propose 
whatever amendments it deems appropriate to be submitted for possi­
ble ratification, should be regarded by Congress as falling short of the 
requisite commitment by that state. A "qualified" application by 'a 
state legislature is, in contemplation of article Y, no sufficient applica­
tion at all. 

Accordingly, even if, by c~ance, thirty-four state legislatures were 
to submit identically phrased qualified applications (e.g., identically 
worded "single-item amendment agenda"), thus manifesting a concur­
rence and identical purpose to have that one proposal considered for 
full discussion and a flat up-or-down vote in convention, Congress 
should nonetheless, in fidelity to the requirements of article Y, decline 
to call a convention. As each such resolution is incomplete insofar as it 
is thus qualified, each such resolution is no different than no resolution 
at all. As Charles puts it: thirty-four times zero is still zero.4 I gather 
you agree. Disappointingly, I do not-although I do think a cogent 
argument can be made (as you and Charles have made it) which, by 

4. Black. supra note 2. at 198. 
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being accepted, tends thus to fulfill itself and to pass into the received 
wisdom. 

Before sharing with you my misgivings about this view of article 
V, however, let me quickly concede in what several respects the argu­
ment cannot be easily disposed of and, indeed, has very considerable 
plausibility. First, it goes without mention that I know of no judicial 
decisions that offer any resistance. Second, I have found nothing in the 
early materials I have been canvassing that specifically anticipates the 
argument or that specifically discredits it; a question in the form you 
and Charles have raised was, so far as I can determine, never raised at 
all. There is thus no expression of views, favoring it or deriding it. 
Third, the language of article V assuredly is not inconsistent with the 
argument and may, without uncommon strain, even be read as mildly 
implying the rightness of the argument. Fourth, as Charles notes,S in­
sofar as a convention is seen as equivalent to Congress in its authority, 
the requirement of "equivalent" power to propose amendments favors 
the argument. Let me pause on these last two points before going on. 

So far as text is concerned, the argument derives consistency, at 
the least, merely from noting: "The Congress, whenever two thirds of 
both Houses shall deem it necessary, shall propose Amendments to this 
Constitution, or, on the Application of the Legislatures of two thirds of 
the several States, shall call a Convention for proposing 
Amendments ...."6 Congress, of course, has no limited agenda (and 
no limitable agenda) in respect to its proposing authority. Correspond­
ingly, it may (as Charles has done) be nicely observed that a conven­
tion summoned in substitution of, or as an alternative or equivalent to, 
Congress ought not be conceived of as properly subject to constraints of 
any greater force: the convention cannot be confined in its authority 
any more than Congress may be so confined. A plausible argument 
derives from Charles' larger views of "structure and relation"7-a con­
vention must relate to the amendment power as Congress is related to 
the same amendment power; they are but alternative forums in which 
either must have authority "for an unconditional reappraisal of consti­
tutional foundations."8 

Fifth, the nearest thing we have to "early practice" on the use of 
this mode to secure amendments is in no respect inconsistent with the 
argument; to the contrary, it is wholly consistent with the argument. 
The early practice I have in mind consists of such possibly interesting 

5. Se,eid. 
6. U.S. CONST. art. V (emphasis added). 
7. C. BLACK, STRUCTURE AND RELATIONSHIP IN CONSTITUTIONAL LAW (1969). 
8. Ackerman, supra note 3, at 8 (emphasis added). 



402 


shards of history as these: 
(a) Despite grumbling and protest that the Philadelphia Conven­

tion of 1787 had no authority to propose a wholly new Constitution or 
to propose it under terms of ratification plainly disallowed as an au­
thorized mode for altering the Articles of Confederation, once assem­
bled that Convention presumed to reach its own conclusion that 
something more than the subjects proposed for revision by the various 
state legislatures was called for. States nonetheless ratifying the result­
ing product have reason to understand, therefore, that since the Con­
vention they sent delegates to in 1787 did not deem itself constrained 
by whatever particular or limited items that may have been of exclusive 
or particular interest to some of them, they are on historical notice (as it 
were) of the uncabinable discretion of such conventions. More to the 
point, insofar as ratifying conventions within those same states elected . 
to ratify that Constitution despite the extent to which its proposals 
greatly exceeded the originally limited purposes for which delegates 
from some states were sent to that Convention, the states must corre­
spondingly concede that, evidently, such conventions cannot properly 
be subject to limited-agenda constraints. 

(b) Among the states ratifying the Constitution, a good number 
did so very reluctantly-principally, although not exclusively, because 
of the absence of any kind of Bill of Rights. Concurrent with uncondi­
tional ratification, however, several of these state conventions accompa­
nied their resolutions of ratification with a call for amendments, either 
by proposal by Congress or by a convention to be summoned for the 
purpose (presumably as contemplated by article V). Different state 
conventions had different amendments they wished to have considered: 
some dealt with identical subjects, but dealt with them in various de­
grees; some dealt with subjects.not dealt with by others at all. There 
did appear to be a tacit assumption that insofar as Congress might re­
spond by calling a convention rather than, as it did, by itself proposing 
twelve amendments, the convention to be called in keeping with article 
V would not (could not?) be constrained by the particular and limited 
amendment-interests of the calling states. In short, the mention of par­
ticular amendments to be considered did not imply an intention that no 
others could be considered or that, if any other amendments were to be 
considered then, in that event, the petitioning state convention would 
rather have no amending convention at all. 

Sixth, the view of the matter that you and Charles take may claim 
additional strength from a sense of article V as a whole. What is that 
sense? Arguably, it is that amending the Constitution is a serious busi­
ness. Alterations in the fundamental law should be possible, but not 
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easy. You yourself make the point well in your New Repuhlic editorial. 
It could be expanded. Supermajorities are required; a special mix of 
different constituencies is demanded. Short of virtual impossibility of 
change, which was regarded to be the problem under the Articles of 
Confederation where unanimous approval by all the states was re­
quired, the dominant function of article V (as Brandeis opined to be 
true with respect to the dominant function of separate powers9) is not to 
facilitate, but to clog; not to make haste in the furor of ad hoc dissatis­
factions, but to require a more profound dissatisfaction-then to as­
semble in convention, to give pause to the felt necessity for changes, et 
cetera. 

The argument has obvious application, in support of your view, as 
an article V "price tag." Amendments are a serious business, especially 
in the less-structured auspices of a convention. The notion that state 
legislatures may precipitate such events to blow off steam, a notion en­
couraged if single-item resolutions are deemed sufficient to mandate a 
convention, should be discouraged. It may best be discouraged by hav­
ing state legislatures understand that just as there is no such thing as a 
"qualified" ratification of an amendment and just as it was uniformly 
understood ~ 1787 that there was no such thing as a "qualified" ratifi­
cation of the Constitution, neither is there such a thing as a "qualified" 
call for an amending convention. 

Seventh, your view is also helpful, were it adopted, in two emi­
nently practical and important ways. First, it eliminates the plain and 
arbitrary difficulty of expecting a reasonable Congress to decide 
whether, given different forms in which these state resolutions are sub­

. mitted (the current example of the "budget-balancers" is itself a fine 
example), a sufficient "consensus" has in fact been expressed for a 
given kind of limited convention~ It avoids, too, the plain and related 
problem (supposing Congress agrees that a sufficient, albeit limited­
agenda, consensus has been expressed), of what Congress is expected to 

. do in describing the agenda for the convention thus called. Endless 
(and endlessly intractable) administrative and political questions at 
once arise in both respects. Neither kind of question arises, however, 
when only one kind ofconvention is deemedproper-the kind you argue 
for. Perhaps a better way of expressing this concern is as follows: as 
between two constructions of article V, one of which will necessarily 
generate an entire series of additional questions for which there are no 
objective criteria to resolve, and the other of which wholly eliminates 
any need to consider such questions, other things being roughly equal, 

9. Myers v. United States, 212 U.S. 52, 293 (1926) (Brandeis. J., dissenting). 
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is it not far better to prefer the latter construction? 
Complementary to this preceding argument, your view is equally 

helpful as these same practical issues identically must confront the con­
vention to be assembled. How shall such a convention reasonably de­
termine whether one or another proposal is within its mandate? 
Suppose a Ubudget-balancing" single-item agenda is supplanted with a 
substiture.\otfered from the floor to cap the national debt-or, instead, 
to adopt. the monetarist view of the problem, by restricting the volume 
of paper money (and of government credit) to be allowed in circula­
tion, etc., etc. Additionally, is there not a belittling of such a conven­
tion insofar as its agenda is authoritatively (whether by itself or by 
Congress) deemed to be tightly restricted? What sort of convention is 
it, anyway, that convenes to discuss national economics, for instance, if 
after all is said and done its exclusive alternatives are to vote "yea" or 
"nay" on a single proposition that the convention is deemed to have no 
authority to modify in any way? 

And, again, what is to happen with the work products from a "lim­
ited" convention? If they are to be routed through Congress as the con­
duit by which they are then to be submitted for ratification by "the one 
or the other Mode of Ratification" as "Congress" is to determine (ac­
cording to article V itself), what then does Congress do? Should Con­
gress decline to submit such proposed amendments to either mode of 
ratification if reasonably persuaded that the convention acted ultra 
vires? The point is not that no reasonable answer can be suggested but 
rather that we eliminate these kinds of issues outright by accepting the 
interpretation you and Charles support. 

So, Bruce, all in all I think there is much going for the view that (a) 
amendment conventions cannot be circumscribed; and (b) state legisla­
tive resolutions inconsistent with a convention understood to have un­
qualified proposing authority ate not to be counted. (This second point 
is consistent, however, with a state legislative resolution calling for a 
convention even while expressing a statement of subjects which that 
state deems sufficient to warrant the call.) In brief recapitulation, the 
points are these: 

1. Such a construction of article V wholly avoids difficulties that 
must necessarily arise under any other construction-difficulties for 
which there are no self-evident answers even for those who would at­
tempt to cope with them in good faith and the mere contemplation of 
which itself suggests that such a construction could not have been in­
tended and ought not be preferred. 

2. Such a construction of article V regards the authority of con­
ventions as fully equal to that of Congress (rather than as more lim­
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ited). This is far more in keeping with federal principles because the 
means accessible to states for proposing amendments to the Constitu­
tion is as generous in its authority as the means accessible to Congress. 

3. Such a construction is also in keeping with the history of the 
Constitution itself. No small or passing disadvantage should be 
thought sufficient to assemble in convention to alter the nation's funda~ 
mental charter; when sufficient need is perceived to assemble in con­
vention, that convention may set its own course respecting the 
alterations it may see fit to propose. This view of the matter was, in one 
sense, "ratified" in Philadelphia, and the propriety of that conduct was 
itself "ratified" in state conventions. 

4. Even though the power of a convention should appropriately 
be equal to the power of Congress (when convened consistent with arti­
cle V), no state should be provided encouragement to solicit so impor­
tant an event merely to entertain some grievance or proposal peculiar 
to itself. No one's "call" for a convention should be deemed bona fide 
by Congress unless it is plain that the call contemplates a willingness to 
have a truly open convention assembled-a convention capable of en­

. tertaining other kinds of amendments than that of particular or narrow 
interest to "triggering" states. Since article V is not simply a means of 
changing the Constitution, but is at the same time a deliberate con­
straint on the ease of doing so, each state is made to put its own inter­
ests in the Constitution "at risk" insofar as it would, on its own 
account, put other states (and other people) at risk by the amendments 
it thinks proper to propose in such a convention. 

The argument I have recapitulated, borrowed in large measure 
from you and from Charles, might well be persuasive to Congress. In­
sofar as Congress may consider it sound, I think it most unlikely the 
Supreme Court would gainsay lhe congressional judgment. Even as­
suming the Court would deem the issue a justiciable one (when 
presented in an otherwise suitable test case), I would guess that there is 
nothing so plainly incorrect about this congressional interpretation of 
article V that a majority could be mustered on the Court to override the 
congressional view. 

If this be correct, the argument would be validated in every practi­
cal sense and for every practical purpose once Congress itself becomes 
persuaded of its rightness and utility: not because congressional opin­
ion alone is enough, but because the Court can be expected to yield to 
that opinion under circumstances where congressional opinion is not 
plainly wrong. Judicial deference presumably is greatest in respect to 
article V questions, as virtually all the cases suggest. In this area of 
judicial review, probably nothing less than Thayer's "plain error" stan­
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dard ofjudicial review would move the Court to hold against Congress. 
And, again, I see no "plain" error in this argument. 

If the issue is, however, not the expediency of this interpretation 
of article V but its rightness (as, for instance, a conscientious Member 
of Congress might personally wish to consider), I should feel obliged to 
suggest that the interpretation is unsound. The argument I have at­
tempted to restate, whether considered as a whole or in any particular 
part, really does not convince me at all, not because I do not think it 
"convincing," but simply because I do not think it is true. Rather, my 
sense of things from the reading I have been doing (which, quite un­
fairly, I cannot put mto neat citation here) is very different. 

During virtually all the time the Constitution was being composed, 
and during the subsequent months it lay before conventions assembled 
in the states (except in Rhode Island, which refused to have anything to 
do with it at any stage), uncertainty accompanied its passage. This 
thoroughly ~clectic instrument was marked by features very different . 
from the lesser docUment it was meant to replace. It also embodied a 
variety of features different from the English experience. Most parts 
were untested in colonial or state experience; the document was not 
woven from anyone thread of political science or classical experience. 
Rereading all· of the principal discussions of the period, rather than 
merely indexed portions on article V in particular, makes plain what 
one otherwise might tend to forget: in many, many particulars the 
"workability" of the Constitution was felt to be highly uncertain. The 
thing is full of close compromises-the propriety of which was stoutly 
defended, to be sure, but the long-term suitability of which (and ev~n 
the short-term consequences of which) were, admittedly, highly inde­
terminate. 

That occasion for particular repairs might well arise almost at once 
was diffidently recognized. Suc1t an occasion might depend, for exam­
ple, upon. the chance circumstances of what the national government 
might in fact be like-once transformed from paper description to pro­
tean reality. It would surely depend, too, upon the uncertain impact 
the conduct of that national government could have upon the states 
(and, more especially, on their r~tained home.,rule powers). Such occa­
sions might separately arise, and most obviously (as seen at the time) 
upon the recognized eventuality that the omission of a Bill of Rights 
should prove to have been an awful error-even as Jefferson insisted to 
be true and as was reflected in the serious misgivings of others. 

Then, following proposal of the Constitution, the task of securing 
ratification by nine states proved nearly insurmountable insofar as the 
scant provisions in article I, section 9 struck many in the state conven­
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tions as yielding far too little security against the· possibility of self­

serving interpretations Congress might presume to make of its pecu~ 


liarly enumerated powers and the Supreme Court-as an agency of 

that same national government-might presume to sustain. Providing 

for modes of change was thus not lightly considered or casually arrived 

at: only by being persuaded that these would be ample against every 


_ contingency could doubting persons be made to think the plan safe to 

try at all-notwithstanding substantial sentiment that the Articles of 

Confederation were themselves a failure. 

More to the point, the fact that no one could foresee just how re­
s onsive the untried "Con r ss" might be to the felt necessities for 
amendment meant, necessarily, that no cn lcal reliance could be pace 

"ongress as a plausible sole or even lausible best source for 
0 amendment. That the "state m e 0 m roducing 

amendments by called convention neyer, by itself, produced a single 
amendment to the Constitution does not dero ate from this in the 
slightest. a er, it may show onl that the Con ress r ved to be b~t­
ter t an expe e -itself res onsive wit sufficient adequacy to can 
into amen m, every major and sustame demand for t at md ~ 
change. 

The various stages of drafting through which article V passed con­
vey an additional impression as well: that the state m<?de for getting 
amendments proposed was not to be contingent upon any significant 
cooperation or discretion in Congress. Except as to its option in choos­
ing between two procedures for ratification, either ,"by the Legislatures 
of three fourths ofthe several States, or by Conventions in three fourths 
thereof," Congress was supposed to be mere clerk of the process con­
voking state-called conventions. Certainly it was not imagined to sit 
astride that process as a hostile ,censor, a body entitled to impose such ...!.. 

stringent requirements u on the states as effectivel to render the state 
'mo eo securing particular amendments nearly impossible. To put t e 
matter simply, a generous construction of what suffices -to present a 
valid application by a state, for consideration of a particular subject or 
of a particular amendment in convention, isfar more responsive to the 
anticipated uses of article V than a demanding construction that all but 
eliminates its use in response to specific, limited state dissatisfactions. 

To be sure, concern was expressed (principally by Madison) over 
just what Congress was expected to do in the execution of its duty to 
"call a Convention" when required so to do "on the application of the 
Legislatures of two thirds of the several States." Madison thought that 
far too little attention was given to that problem in Philadelphia. The 
Philadelphia Convention was its,elf remiss in this regard, even as all of 
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the writings that centered Qn Senator Ervin's proposed guideline legis­
lation in the 1960s make quite clear. But neither that oversight in the 
Convention nor any writings suggest that anything less than a permis­
sive construction, rather than an exclusionary one, is closest in keeping 
with the expected uses of this feature of article V. 

In several places, moreover, i~made very plainJhaLc.ertain kinds. 
qf amendments ~l!te legislature£...might wish_ to have considere9.J2): __a~ 
GO.Qy'ent!.~oul?-..!:~~.J~~cisely the...kinds..kast likely"'!£......be forthcom!!!g_ 
from Con8!es8=1Odeed, the very kinds to which Congress could be ex­
pecteatO-be-hostile. Congress might prove to be a wholly reliable in­

.	strument to propose amendments occasmned by discovered 
shortcomings most felt at the national level. But insofar as the felt 
shortcoming was one of Congress' own doing (for instance, in the self­
aggrandizement of its powers at the expense of state powers), a check 
for a specific shortcoming of that kind was the power of states to mount 
adequate support from like-minded legislatures elsewhere, to convoke 
a convention where a corrective measure might be approved, subject 
thereafter only to ratification pursuant to whichever mode of ratifica­
!ion Congress elected. 

What, then, is the contemplated function of a called convention 
under these anticipated circumstances? Surely not that the only kind of 
appropriate (and thus legitimate) convention is one within which a 
complete reapprasial of the whole Constitution would be either desira­
ble or required. Surely not that Congress could turn aside even identi­
cally phrased, single-item resolutions submitted by more than two­
thirds of the states resolved to have a particular (constitutiorial) griev­
ance considered in convention, by suddenly placing a wholly unex­
~rice tag <!. "Catch 22" as it were) on that tight that uniess.l 
t.hese. same states we.re also willing that the proposed convention co.!lr 
_~er anything else appealing to 'the individual fancy of some delegates, 
some special intere~r sOIWtQther states, then Congress was at ~­

. erty to refuse to call an convention at all. 
There is, 10 all the places I have looke ,no discussion anywhere of 

this "Catch 22" interpretation of article V. I cannot believe that the 
reason for this lack of discussion is that such an interpretation was itself 
so widely assumed, and so widely regarded as so utterly uncontrover­
sial, as universally to have been taken for granted. Rather, I believe it 
is because the very notion that such an idea would be thought of even 
as a possible interpretation of article V, much less as a plausible inter­
pretation, was.beyond imagination. That interpretation stands the 
whole matter on its head. . 

That a general convention, itself like the one at Philadelphia, con­

http:considere9.J2


409 


voked deliberately to undertake (in your words) "an unconditional 
reappraisal of constitutional foundations"l0 is the only kind of conven­
tion or even the typical kind of convention anticipated under article V 
strikes me as decidedly untrue. To the contrary, while allowed by arti­
cle V, such a convention is the least likely to be the foreseeable object 
of states expected to make use of their collective authority in article V. 
An event most likely to provide the most expected (and legitimate) use 
of this power would be just that: a particular event, an untoward hap­
pening, itself seen as a departure from, or as a suddenly exposed over­
sight within, the Constitution. The event would be the kind of thing, 
however, Congress might not be expected swiftly to repair, especially if 
Congress were itself the source of the mischief; the kind of thing, 
rather, providing specific occasion for parallel state resolutions to con­
sider a particular proposal (or alternative proposals) in convention at 
once to be called for the purpose. 

In sum, on the basic issue I quite agree with the student's view 
stated in the Harvard Law Review seven years ago: 

Although it would be contrary to article V if Congress attempted 
to limit the scope of a convention when the states had applied for an 
open convention, it would seem to be consistent with, if not com­
pelled by, the article for Congress to limit the convention in accord­
ance with the express desires of the applicant states. I I 

So far as I would differ from this view, it is a very mild difference. 
It is perfectly plausible that Congress might leave all debatable degrees 
of germaneness to the discretion of the convention itself. When con­
vinced that within a reasonable number of years (e.g., seven) that it has 
in fact received applications from two-thirds of the several states re­
questing a call for convention consideration of a given subject of suffi­
cient common description that further insistence for more perfect 
agreement among the applicatiens would clearly be unreasonable, 
however, Congress is under a constitutional obligation to call a conven­
tion responsive in good faith to those applications. 

Indeed, I think that Congress could least decline to call a conven­
tion if, in keeping with identically worded state legislative resolutions 
to this effect, the sole function of that convention would be to do no 
more than to deliberate and to debate the pros and cons of an exactly 
particularized proposal, with choice at the convention's conclusion for 
the delegates only to vote "yea" or "nay." If two-thirds of the state 
legislatures might perchance agree on the exact wording of an amend­

10. Ackerman, supra note 3, at 8. 
11. Note, Proposed Legis/ation on the Convention Method of Amending the United States 

Constitution,85 HARV. L. REV. 1612, 1628-29 (1972) (footnote omitted). 
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. ment they would wish to be reviewed in a called convention for discus­
sion and vote, this would seem to me to state the paradigm case in 
which Congress should proceed with the call-and limit the agenda 
exactly in accordance with the unequivocal expressions of those solely 
responsible for the event. On the other hand, were Congress to pre­
sume altogether to disregard these resolutions, as though neither singly 
nor in the aggregate did they qualify as proper applications under arti­
cle V, I should think it outrageous. 

The notion that nothing may be considered by means of conven­
tion unless everything may be considered in that same convention 
seems to me a non sequitur having no basis whatever in article V. The 
typical convention called under article V would surely least be 
like-rather than most be liker---the Convention of 1787. The most 
proper use, rather than the least proper use, ofsuch a convention would 
be in contemplation of a fairly modest change rather than a wholesale 
change. That thirty-four states could be instructed by Congress that 
they may liot resolve a common call for a convention for the sole pur­
pose of considering a repeal of the sixteenth amendment unless they 
mean also to consider a repeal of the other twenty-five and of all six 
articles as well (and to manifest that willingness in the resolutions they 
submit to Congress) seems to me the ultimate in congressional cyni­
cism. Yet all of this is explicit in the position that you and Charles 
have suggested. I do, as I said at the beginning, have some doubts. 

Cordially, 

William Van Alstyne Is/­
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[From ADA World, May-June 1979] 

. DON'T LET'EM OPEN THAT CAN! 

(by Stina Santiestevan) 

"Am~ricans f?r Democratic .Act~on notes with alarm that ~tates have passed 
resolutIOns calling for a constItutional convention to mandate a balanced federal 
budget. We reject this approach as impractical and injurious to our system on 
both constitutional and economic grounds." 

With these words, ADA's national board in March served notice that ADA 
had joined the nation-wide battle against Con-Con. 

One week earlier ADA-with representatives of the AFL-CIO, NEA, Common 
Cause, Congress Watch, and a number of other progressive groups-announced 
formation of Citizens for the Constitution, an ad hoc coalition formed to combat 
the proposed constitutional convention. 

Citizens for the Constitution is headed by Massachusetts'lieutenant governor, 
Tom O'Neill, who says the organization will concentrate on lobbying legislatures 
which are considering the issue or are expected to do so soon, including Alaska, 
Ohio, New Hampshire, Montana, Rhode Island, Vermont, Maine, and West 
Virginia. 

The National Taxpayers Union, the major force behind Con-Con and a front 
for assorted Right Wing organizations, has claimed it will have the necessary 
34 states by the middle of the year. (It requires two-thirds of the states, or 34, 
to force Congress to call a constitutional convention, but any amendment to the 
constitution would require ratification by 38 states.) 

NTU, Which is loosely related to some 500 state and local groups, was founded 
in 1969, claims over 100,000 members, and spent $1 million on "education" in 
1978. It says it will double that amount this year. 

NTU opposes federal spending of all kinds, and "never alienates supporters 
by specifying what it would cut," according to the UA W. The AFL-CIO'c Com­
mittee on Political Education says NTU is linked to the Jehn Birch SOCiety, the 
NAM, the Heritage Foundation, and Americans Against Union Control of 
Government. 

The statement issued by ADA's board in March said in part: 
"... a constitutional convention will surely plunge us into a crisis of mam­

moth proportions, for there is no precedent. The only opinion constitutional 
experts can agree upon is that there is no clear approach to a constitutional 
convention. No one is sure how delegates would be selected. No one is sure of the 
convention procedures. Worse, no one is sure whether the convention is limited 
to a single issue or whether convention delegates may take on the entire docu­
ment . . . needlessly amending the constitution can only initiate an erosion of 
our political system and diminish the power of the document to define funda­
mental national values." 

Economists, constitutional scholars, and political leaders are frightened at this 
prospect-whether they are liberals or conservatives. Experts have pointed out 
that delegates would gather after a popular election and could argue that a con­
vention has the right to set its own agenda. It is unlikely that the agenda would 
be limited to the federal budget. Liberals fear such acts as repeal of the income 
tax, reversa'l of the "one-man-one-vote" Supreme Court decision, establishment 
of a compulsory open shop policy, or the outlawing of abortion, forced busing, 
and gun control. Thoughtful conservatives fear efforts to legalize drugs or outlaw 
guns or establish an environmental "bill of rights." 

Economists point out that the federal budget can be "balanced" in one of 
several ways: by raising taxes, or by cutting expendiutres~specially the $89 
billion in grants to state and local governments, or by accounting devices which 
shift capital expenditures out of the budget entirely. About three-quarters of 
each budget is pre-set by long-term legislation, leaving only about one-quarter 
to be controlled by annual budgets. 

In its statement, ADA's national board warn~d that our $2.3 trillion economy 
is complex. "The fiscal and monetary policies of the federal government are a 
crucial component of our ability to fine-tune and stabilize our economy. To im­
pose a rigid requirement on a system that requires fiexibility would mean that 
mild recessions would turn into repeats of the 1930s.'· 

59-609 0 - 80 - 27 
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THE EFFECTS OF S.3 AND S.1710 ON STATE PROCEDURES FOR THE ADOPTION OF 
APPLICATIONS FOR A CONSTITUTIONAL CONVENTION 

(By David Gillespie) 

Article V of the United States Constitution provides: "The Congress * * * 
on the Application of the Legislatures of two thirds of the several States, shall 
oall a Convention for proposing Amendments * * *." Two bills pending in the 
United States Senate, S.3 and S.1710, attempt to address many of the thorny 
procedural issues inherent in the convention provision. Although the two bills 
differ in various particulars, they are substantially identical in terms of their 
underlying constitutional theories. Both bills regulate state procedures for the 
adoption of convention applications and the role of state governors in the ap­
plication process. They also provide mechanisms for the resolution of procedural 
questions that arise in the course of the application process. This analysis con· 
centrates on two aspects of the proposed legislation: the scheme these bills 
provide for the regulation of state procedures for the adoption of convention 
applications; and, their proviso to nullify the State Governors' veto power over 
convention applications. 

The Constitution vests power to apply for constitutional conventions in the 
legislatures of the several States. Article V does not supply the States with a 
procedure for application, nor does it vest power to control the application pro­
cedure in Congress. The raison d'~tre for the convention method of constitutional 
amendment is to provide the States with a means to circumvent the congressional 
route of amendmt'nt. Any attempt by Congress to meddle with this domain of 
state power violates the language and intent of Art. V. The convention method of 
amendment is the constitutional co-equal of-the congressional method. Congress 
has no more power to constrain the power of constitutional conventions than it 
has to limit the enumerated powers of other branches of the Federal Government. 
Thus, Congress has no powt'r to regulate substantively the application process, 
which is an inteegral element of the convention power. Under Act. V, the sole 
power of Congress with respect to constitutional conventions is to tabulate ap­
plications and to "call" a convention when the requisite number of valid applica­
tions is received. 

Although Congress has no power to interfere with State application proce­
dures, the constitutional mandate to call a convention rests with Congress. Con­
gress must be in a position to judge the validity of state applications. S.3 and 
S.1710 provide different procedures for the resolution of questions that arise 
concerning the validity of applications. S.3 Sec. 3(b) vests power in Congress 
to make final determinations of "* * * questions concerning the adoption of
• * * State resolution(s) cognizable under this Act." The most fundamental 
difficulty with this provision is that no basis exists in Art. V to support such 
a broad assertion of congressional power. Furthermore, Congress lacks both 
the procedure and the expertise to resolve such questions of state law. Vexatious 
as they may be, the klws and procedures of the 50 States must provide the 
standard by which the validity of convention applications is judged. Both bills 
crudely recognize this principle when they provide in Sec. 3 (a) that in adopting 
applications, ,,* • • the State legislature shall follow the rules of procedure 
that govern the enactment of a statute by that legisklture." Unfortunately, this 
formulation of the principle of state primacy in the realm of applicat.ion proce­
dure presents a myriad problems. 

The approach of S. 1710 Sec. 3(b) is more consonant with constitutional 
principles than its S. 3 counterpart. If Justice Holmes is correct in his observa­
tion that ..* * * there is no Canon against using common sense in construing 
laws as saying what they obviously mean," R08chen v. Ward, 279 U.-S. 337, 339 
(1929) ; Art. V means <that State legislatures have the power to decide whether 
or not they have adopted an application for a convention. To deny the States the 
ability to make this decision, as does S. 3, is to eliminate a substantial element 
of the States' application power. S. 1710 comports with the basic constitutional 
principle of allowing the States to determine whether they have applied for a 
convention. The problem with the procedure under Sec. 3(b) in S. 1710 is that 
it makes a questionable bedfellow for Sec. 3(a). The States do not have full 
power under Sec. 3 (b) to determine "Questions concerning the validity of State 
legislative procedure and the validity of the adoption or withdrawal of a State 
resolution cognizable under this Act," if, as required by Sec. 3 (a), the legisla­
ture is constrained to ... * * follow the rules of procedure that govern the 
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enactment of a statute (emphasis mine) by that legislature." Sec. 3(,b) gives 
the legislatures a measure of power that Sec. 3(a) takes away. This paradox 
is .treated at greater length below. 

Sec. 3(a) in both S. 3 and S. 1710 limits the State legislatures' choice of proce­
dures for the adoption of convention applications. However, for CQngress to 
require that the adoption of applications proceed in the same manner as the 
adoption of statutes places a restriction on the States' application power that 
is not supported by Art. V. Not only is the imposition of such a stricture beyond 
the pale of Congress' Art. V power, it is a poorly thought out procedural rule 
that prevents States from consideration and adoption of special procedures for 
the purpose of adopting convention applications. If a State is constrained to 
follow procedures for the adoption of statutes when in the process of adopting 
a convention application, the State is prevented from developing a set of proce­
dures suited to the unique function allotted to it by Art. V. Many States have 
constitutional provisions that govern the proposal of amendments to their re­
spective constitutions. Many have provisions that govern the calling of conven­
tions to propose amendments or to propose large scale constitutional revision. 
To place a State in this procedural strait jacket not only prevents the develop­
ment of parallel ,state legislative response to the Federal applica'tion problem, 
it creates many additional difficulties due to the baggage that goes along with 
legislative procedures for the adoption of statutes. Depending upon the State in 
question, S. 3 and S. 1710 may have the effect of either making it too easy or 
too difficult for the States to adopt convention applications. 

Similar problems arise with a congressional attempt to proscribe the role of 
State governors in the application process. Sec. 3(a) of S. 3 and S. l1'10 makes 
just such an attempt. Sec. 3(a) accomplishes two things: it binds the State leg­
islatures to procedures that govern the enactment of statutes; and, it removes 
governors from any significant role in the application process. The authors of 
S. 3 and S. 1710 are oblivious to the fact that Congress has no constitutional 
authority to interfere with the role of governors in the convention application 
process. Plenary power to apply for constitutional conventions is vested by Art. V 
in the State legislatures. The power to exclude governors from the application 
process rests with the State legislatures, and ,by simple logical extension, the 
power to ~ include them in the process rests with the State legislatures. Under 
Art. V, the State legislatures are free'to adopt their own procedures for the 
adoption of convention applications, and this freedom includes the provision of 
a substantial role for their respective governors in the application process. Under 
a guise of constitutional soundness which uses language that suggests congres­
sional deference State legislative procedures, S. 3 and S. 1710 act so as to regulate 
unconstitutionally the method of convention application adoption. 

The most obvious problem created by the elimination of governors from the 
application process arises when a governor vetoes a convention application. The 
simple question to be answered: What result? Before reaching the "simple" 
solution, we shall turn to an investigation of the veto power of the Governor of 
the State of Nevada. The reason for our choice of State is twofold: Nevada is 
one of 48 States which provides its Governor with veto power; and, the Governor 
of this State vetoed the legislature's application for a constitutional convention 
(Con. Rec., Feb. 21,1979, H 808). 

Article 4 section 35 of the Nevada Constitution grants the governor veto power 
over bllls. The constitution does not provide him with a pocket-veto power. 
The governor has 5 days in which to return bills with his objections, for reconc 
sideration. A two-thirds maJority of both houses is needed to override a veto. 
The veto power also extends to jOint resolutions under Nevada S,tatute 218.420. 
Joint resolutions are treated by the Nevada legislature in the same manner as 
bills, just as in the United States Congress, where the "... two forms are o:llten 
used indiscriminately (Charles J. Zinn, "How Our Laws Are Made," p. 8, U. S. 
Government Printing Office, 1974)." The Nevada convention application exists 
in the form of a joint resolution, Senate Joint Resolution No.8, and is therefore 
within the full ambit of the Governor's veto power. 

The Governor's veto power is strictly construed .by the Supreme Court of 
Nevada. An act of the legislature has force of law only in the following three 
circumstances: if the act is signed by the Governor; if the Governor gives his 
tacit approval by not returning the act; or, if the act commands a majority of 
two-thirds of both houses of the legislatnre. Standing by itself, a simple majority 
of both houses has no force of law in the State of Nevada. 
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Without the express approval of the Executive, there are but two ways by 
which an Act of the Legislature can become a law: 1st. By receiving a two-thirds 
vote of both houses of the Legislature after it has been vetoed by the Governor. 
2d. By a failure on the part of the Governor to return it to the house where it 
originated within five days after its reception by him whilst the Legislature is 
in session, or within 10 days af<ter the adjournment of that body. In hoth of 
these cases the ~<\.ct becomes a law without the signature or approval of the 
Executive. (Vide Constitution, Art. 4, Sec. 35.) These are the only cases, how­
ever, in which the approval of the Governor can be dispensed with. In all other 
cases, such approval is as essential to give it the sovereign authority of law as 
the passage by the Legi,slature itself. Bird8all v. Garrick,3 Nev. 154, 156 (1867). 

S. 3 and S. 1710 create a contest between the long-established veto power of 
Nevada's Governor, and the authority of Congress under Art. V to ride roughshod 
over a State constitution. 

A veto by the Governor raises two additional problems: What response is 
possible on the part of Congress or the Nevada legislature if the secretary of 
state fails to Sign or send the vetoed application to Congress as Sec. 4 of both 
S. 3 and S. 1710 requires; and, is this situation resolvable under the respective 
Sec. 3 (b) provisions which address the resolution of questions concerning state 
legislative procedure? 

S. 3 and S. 1710 charge the secretary of state with the certification and the 
transmission of applications. Under Nevada law, a joint resolution that is vetoed 
by the governor and which fails to muster two-thirds of both houses of the 
State legislature is a nullity. Do S. 3 and S. 1710 compell the secretary of state 
to certify and transmit a joint resolution that is void under State law? If these 
bills do not so compen the secretary, and congressional authority based on Art. V 
to support such compulsion is dubious, then he has the power to kill applications 
by not sending or not certifying them within the 30-day period which Sec. 4 of 
S. 3 and S. 1710 enunciate. Not only does the secretary have the potential to kill 
applications that are void under State law, Nevada law may require that he 
burke such applications. 

Neither S. 3 nor S. 1710 addresses the problem of harmonizing the functions 
of the State legislature under State law with the functions of the Executive 
under State law, and neither provides a mechanism for resolving inter-branch 
disputes. The bills only address questions of adoption and withdrawal of appli­
cations. Even assuming the ability of Congress to compen the Secretary of State 
to certify and transmit applications in spite of State law, these procedures bills 
do not indicate how to achieve this compulsion. Nor do they indicate whether 
a situation involving a recalcitrant secretary mitigates the effect of Sec. 4's 
thirty day transmission requirement with respect to the validity of applications. 
At the very least, S. 3 and S. 1710 create the possibility that a Secretary of 
State has the power to frustrate convention applications by deliberately or care­
lessly failing to transmit or certify them within the congressionally specified time 
period. 

S. 3 and S. 1710 create another more subtle dilemma for state executive de­
partments, and all those who must evaluate the states' convention applications. 
Assuming arguendo that the secretary can be compelled to certify and transmit 
convention applications that are void under Nevada law if these applications 
constitute valid convention applications under one of Congress' procedures acts, 
the manner in which the secretary, Congress and the Nevada legislature are to 
discover the configuration of a valid application remains to be established. Sec. 
3 (a) instructs the state legislatures to follow procedures for the enactment of 
statutes, with the caveat that actions of the States' Governors will not affect 
the validity of applications. To recapitulate, a Nevada statute can be passed 
under the three following circumstances: (one), with a simple majority in both 
houses of the legislature and with the signature of the Governor; (two), with a 
simple majority of both houses and with the tacit approval or acquiescence of 
the Governor; (three), with a two-thirds majority of both houses in the event of 
a veto from the governor. 

In all three cases, the Governor has power to affect the course of legislation. 
If the Governor uses his veto power, the legislature is powerless to act without 
a two-thrids majority. There are only two circumstances in which the legisla­
ture can pass valid joint resolutions without the overt approval of the Gover­
nor: (one), when the Governor acquiesces in a resolution, a simple majority 
of both houses suffices to carry the legislation; (two), when the Governor vetos 
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a ~esol?tion, a two-thirds majority of both houses is necessary to carry the 
legisiatlOn. 

The question remains: What type of majority is sufficient to produce a valid 
appl~cation in Nevada? Under the doctrine of S. 3. Sec. 3 (b), Congress has power 
to ~Ictate to the States the size of majority that would produce a valid appli­
catIOn. ~'hus, S. 3 opel1S the door to complete or sulJstantial congres~ional control 
of the application pr~ess in direct opposition to the Framers' intention to pro­
vide an extra-congressIOnal route for the proposal of constitutional amendments. 
S. 1710's solution to this problem is superior to that of S. 3 in terms of con­
stitutional probity, because S. 1710 does not blatantly usurp the Art. V power of 
state legislatures to apply for the calling of a convention. However, S. 1710 
Sec. 3 (a) has the distinct liability of providing a solution that is: problematic; 
poorly drafted; or, both of the above. Presumably, S. 1710 would allow the 
Nevada legislature to pass a jOint resolution to determine the size and consti­
tution of a valid majority for a convention application. However, this resolution 
is then subject to the Governor's veto power. On dubious constitutional grounds, 
S. 1701 excludes the Governor from the application adoption and withdrawal 
process, but, Sec. 3(b) does not prohibit the Governor from participating in the 
process of determining the validity of the adoption procedures. 

S. 1710 prevents the Governor from successfully vetoing an application and 
thereby necessitating a two-thirds majority to secure passage, but the bill does 
not prohibit him from vetoing a joint resolution (or any other act of the legis­
lature) which establishes the size of a valid majority for the passage of an appli­
cation, or which resolves some other procedural matter. Sec. 3 (b) allow~ the 
Governor to exercise a power more fundamental than the power Sec. 3 (a) at­
tempts to constrain. If Sec. 3(b) read: "Questions ... are determinable by the 
State legislature, and that action shaU be valid, wUhout the assent of the Gov­
ernor Of the State," then the bill at least would possess internal consistency with 
respect to its treatment of state executive power. The bill does not so read. 

Thus, S. 3 and S. 1710 offer no clear guidance to State legislatures in de­
termining the nature of a valid majority for the adoption of convention appli­
cations. What they do provide is that State legislatures are to follow procedures 
that govern the enactment of statutes. In Nevada, some of these procedures are 
themselves a matter of statute. For example, Nevada is one of more than 30 
States which has a statute or rule requiring that proposed legislation likely to 
affect the State's fiscal liability include a "fiscal note," or "fiscal impact state­
ment" (Sec "The Fiscal Letter" National Conference of State Legislatures, Vol. 
1, No.4, June 1979). More specifically, Nevada Statute 218.272 provides: 

"Before any bill which makes an appropriation or changes any existing appro­
priation, fiscal liability or revenue which appears to be in excess of $2,000 is 
considered at a public hearing of any committee of the assembly or the senate, 
or before any vote is taken thereon by such committee, the legislative counsel 
shall obtain a fiscal note containing a reliable estimate of the anticipated change 
in appropriation authority, fiscal liability or'state revenue under the bill, in­
cluding, to the extent possible, a projection o{'such changes in future biennia." 

Nevada Statute 218.2754 requires that the summaries of all bills include a 
comment on the disposition of their respective fiscal notes. 

Nevada's fiscal note statute can apply to joint resolutions (the form of Ne­
vada's convention application) as well as to bills. According to Ron Sparks, 
Fiscal Analyst for the Department of Legislative Caunsal, State of Nevada (as 
per conversations on January 24 and February 8, 1980), the fiscal note require­
ment can be interpreted as applying to all actions of the Nevada legislature 
which alter the State's fiscal liability to the extent of $2,000 or more. Although 
the fiscal note requirement has not been applied to joint resolutions, this is 
because joint resolutions normally do not generate substantial fiscal liabilities. 
The statute is not limited to appropriation bills or to bills wbich describe a 
particular liahility or revenue. An:v action of the legislature that creates a po­
tential $2,000 fiscal liability invokes the statute. No magic words are needed 
to trigger the statute into effect, nor is its apnlication limited to .legislative a?ts 
that affect only state or local appropriations. The fiscal note reqmrement applles 
to any legi!'htion that affects the dislJosition of local, State 01' Federa~ funds.. 

Senate Joint Resolution No.8 of the 60th Session of the Nevada legIslature IS 
an application to Congress for the calling of a constitutional convention to pro­
pose an amendment to the Constitution requiring that, in the absence of a na­
tional emergency, federal appropriations not exceed estimated revenues. The 
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degree to which the adoption of such an amenndment would affect the fiscal 
liabilities of Nevada is indeterminate, but the potential effects are of consider­
able magnitude. Any curtailment of the federal budget is certain to have effects 
on revenue-sharing and other types of Federal assistance to the States. Of 
course, the liability resulting from the adoption of a balanced 'budget amend­
ment, or any other type of amendment affecting Federal spending, is contin­
gent. However, contingent liabilities are within the scope of the fiscal note 
statute if they "appear" to be $2,000 or more. 

Aside from the liability that results from the adoption of a balanced budget 
amendment, the states are certain to incur a substantial liability from the mere 
holding of a convention. Neither S. 3 nor S. 1710 makes any provision for ex­
penses incurred at the State level in the selection, transportation and remunera­
tion of convention delegates. S. 1710 places the entire cost of a convention on t)le 
States. It provides that "No Federal funds may be appropriated specifically for 
the purposes of payment of the expenses of the convention." If Nevada's appli­
cation for a convention is successful, this State is certain to suffer a change in 
fiscal liability from the transportation and remuneration of a single convention 
delegate which exceeds $2,000. 

A fiscal note to this effect is appropriate under the Nevada statute and it may 
be mandatory. No fiscal note was prepared with respect to Nevada's convention 
application. The cost of delegates and possibly the entire cost of a convention 
are expenses borne by the States regardless of the type of amendment to be 
proposed. In the case of an application for a convention to propose an amend­
ment to impose fiscal restrliint on the Federal Government, it is ironic indeed that 
the Nevada Legislature fails to comply solicitously with its own recently enacted 
statutory device for monitoring its own fiscal responsibility. 

The failure of the Nevada Legislature to prepare a fiscal note for its convention 
application makes that action of questionable validity under Sec. 3 and Sec. 4 
of both S. 3 and S. 1710. Sec. 3 requires a State to follow procedures that govern 
the enactment of statutes. The Nevada fiscal note requirement is one of those 
procedures. The legislature's failure to prepare a fiscal note is a possible viola­
tion of Nevada procedure, and therefore, a violation of Sec. 3. If the legislature 
must prepare a fiscal statement, and the copies of the joint resolution-convention 
application submitted to Congress do not include the appropriate notation man­
dated by Nevada Statute 218.2754, the application fails to comport with Sec. 4, 
which requires the submission of a copy of the exact text of the resolution­
application. To comply with Nevada Statute 218.2754, the application must 
include one of the following statements: Fiscal Note: Yes; Fiscal Note: No; 
Fiscal Note: Effect less than $2,000. Whether or not a bill changes the state's 
liability more than $2,000, it must include one of the preceeding comments in 
order to demonstrate that the appropriate effort was made to accommodate the 
terms of the statute. 

Not only may the Senate bills require the preparation of a fiscal note for 
the Nevada application (under Sec. 3), but they may also require that it contain 
the notation described in 218.2754. It is not enough for the legislature simply to 
prepare a fiscal note under Sec. 4 of the Senate billS, the application sent to 
Congress must state whether or not a fiscal note has been prepared. 

The dilemmas that S. 3 and S. 1710 create for the Nevada legislature are 
~argely the result of Sec. 3(a) and its problematic instruction for the states to 
follow procedures that govern the enactment of statutes and to ignore the Gov­
ernor's veto power. As discussed above, Sec. 3 creates three major initial prob­
lems: what happens if the Governor vetoes an application?; what type of 
majority is needed to pass a valid convention application?; and, do all of the 
requirements that attend the passage of statutes, such as the fiscal note require­
ment, also apply to the passage of a convention application? These problems 
would be ameliorated if the States are free to adopt their own methods of 
application in accordance with state law and the XIVth Amendment. 

The Nevada Constitution provides procedures both for amendment and for the 
calling of conventions to make State constitutional revisions. Either of these 
procedures would provide a better procedure for the Nevada Legislature to fol­
low when considering application for a Federal constitutional convention than 
the procedures required by S. 3 and S. 1710. Article 16 section 1 sets out the 
procedure for amending the Nevada Constitution. A majority of the members of 
both houses during two successive legislatures must vote to propose an 
amendment. 
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Then, the amendment must receive the vote of a majority of the State's elec­
tors. In order to call a constitutional convention, two-thirds of both houses must 
vote to recommend the calling of a convention, and then, this recommendation 
must meet with the favor of a majority of the electors. A simple majority of the 
legislature has no power to call a state constitutional convention or to propose 
constitutional amendments. 

Under the Supremacy Clause of Art. VI, the United States Constitution is of 
greater dignity than any state law, including state constitutions. It would be 
anomalous in the extreme if the procedures instituted for calling a constitutional 
convention to propose amendments to the Federal Constitution were more lax, 
wide-open and ambiguous than the procedures for calling a convention to pro­
pose changes in the constitution of the State of Nevada, or any other state. The 
flaw in such procedures becomes even more glaring in light of what a noted 
constitutional scholar has referred to as the way in which convention applica­
tions have been "whooped and hollered" through a good many state legislatures. 
The plain meaning of Art. V is not: "The Congress . . . on the Application of a 
simple majority of the Legislatures of two thirds of the Several States, ,hall call 
a Convention ...." In the case of Nevada, if a simple majority of the legislature 
can make valid applications for a federal constitutional convention, passage of 
such an application would be easier than passage of a state parking regulation 
(see, e.g., Nevada Statute 484.399). The latter requires the assent of the Gov­
ernor or a two-thirds majority of the legislature. At the recent Senate hearings 
on constitutional conventions conducted by the Subcommittee on the Constitu­
tion, Professor Charles Black stated, "It is the genius of American constitu­
tional interpretation to read our Constitution in a sensible way...." 

It is hardly "sensible" to have a Federal mandate requiring that applications 
for constitutional conventions be easier to push through state legislatures than 
parking regulations. 

If Congress does not have the constitutional authority to dictate procedures to 
the States for the adoption of con titlltional convention '1 npli-ations, then Sec. 3 
(a) lies beyond the ambit of congressional power. If Congress does have the 
authority to control the procedures for making applications, then Congress has ­
the duty to come up with a better set of procedures than the problematic in­
structions which S. 3 and S.1710 offer to the states. 
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Excerpt, 	Proposed Amendments to the Constitution of 
The United States 1789-1889, Herman V. Ames. 
(1896) Reprinted: 1970 

CHAPTER VI. 

PROCEDURE AS TO CONSTITUTIONAL AMENDMENTS. 

176. METHOD OF .llIENDMENT. 

The Constitution of the United States, in Article v, provides 
for its own amendment whenever two·thirds of the Houses of 
Congress, or a. convention called upon the application of two­
thirds of the State legislatures, shall propose amendments, 
which in either case shall be valid when ratified by the leg­
islatures of or conveutions in three-fourths of the several 
States, as Congress may direct.! 

Thus. it appears that amendments may be proposed in one 
of two ways--either by Congress or a convention called by 
Congress ill respon8e to the request of the necessary number 
of the State legi8latures. Also discretionary power is given to 
Congress to choose one of the two methods of ratification per­
missihle, namely, either by the legislatures of States or by 
conventions in the several States. The amount of discretion 
allowed in this clause plainly indicates the expectation of the 
framers of the Constitution, that the amending machinery would 
be frequently put into operation.' It is therefore remarkable 
that only one of the methods of proposing amendments has 
been used, and that it has always been accompanied by one 
method of ratification.3 

177, GENERAL CONVENTIONS. 

In making provision for a Federal convention/ the framers 
of the Constitntion doubtless had in mInd the possibility of a 
future fnndamental revision, and in addition wished to pro­
vide when necessary for a body having a direct mandate from 

6 	 . 
the people to propose amendments.s The fact that nearly two 

1 Of tile two exceptions enumerated in the article one is obsolete; the other, in regard to 
equal representation of a. State in the Senate, bas as much force to-day 88 evere 

'See Hamilton's reml1rks in t.be Federal Convention, Elliot. v, 630. 
I With the exception of the proposed thirteenth amendrnent in 1861, which W88 ratified 

by a convention in Illin"ois in 1862. See post, par.179. 
6 The first provision agreed to for securing amendments provided only for a eonventioD, 

on application of the legislatures of two-tbirds of tbe States, Angost 6,1787, Elliot. v. 
381. 

aSee advantages of a convention referred t.o by Nicholas in the Virginia convention. 
ibid., UI, 101-102. 
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hundred constitutional conventions have been caned to frame 
01' revise the State constitutions,1 renders it all the more 
remarkable that this method of proposing amemlments to th~ 
Constitution of the United States has never been put in oper­
ation. This may be accounted for in part by the fact that 
tbere bas never been a time wben a general revision of tbe 
Constitution bas been widely desired. Although conventions 
for the proposal or ratification of amendments have never 
been assembled, yet occasions have arisen when their trial 
has been urged. Passing over the propositions for a second 
convention, which were made in the Federal Convention itself, 
and in the States at the time of their ratification of the Con­
st.itution,' we find that the Government had scarcely been 
established when Virginia and New York made aI/plication for 
a convention to draft amendments.3 In the winter of 1832-33, 
the legislature of South Carolina. passed resolutions declaring 
it "expedient that a convention of the States be caned as 
early as practicable to consider and determine such questions 
of disputed powers as have arisen between the States of this 
Confederacy and tbe General Government_"· This seems to 
have led to the legislatures of Georgia and .Alabama pa.~sing 
resolutions ill conformity to Article v, petitioning Congress 
to call a Federal convention to consider the proposal of amend­
ments.5 The legislature of Delaware, on the other hand, in 
reply to the resolutions of South Carolina, declared that 
the Constitution does not recognize any such tribunal or polit­
ical aSflelllblage as a convention of the States, but has pro­
vided for modes of amendment,if amendment be necessary, in 
the fifth article; • • • "any other mode, therefore, must 
be repugnant ,to its provisions;" that any such convention 
"must be a convention of the people," "and not a conven~ 
tion of the States;" 6 aud "that it is not expedient for Con­
gress to call a cODvention for proposing amendments at this 
time_" 7 

1 Jameson, ConRiitutional Convent.ion, p. 550. Tiedma.n. Unwrjtten Constitution, p. 42. 
t Artjcl~ by E. P. Smith in Jameson's Essays, p."­
• A pp., Nos. 125, 126. 
• Senate Journal, Twenty"second Congress, seeond session, p. 83. 
• App., Nos. 612a, 613-625 • 
... That 8uch a convention of the States, If assembled, conld have no snch power ao tbat 

oet forth by the resolutions of South Carolina."­
'Senate Jonrnal, Twenty·second COOgTeAS, second session, pp.157-158. For Resolves of 

Massaehnsetts in disapproval to Resolves. of South Carolina, see Resolves or Massa­
chu.eU., VoL XIX, pp. 401-402; for report and reply or M••sschu.etta legislatnre disap­
proving of the Georgia reaolutions, oee ibid., pp. 411-'23. 
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Again~ in the sessions of Congress just previous to the 
rebellion, when there was a general desire that every means 
should be tried before resorting to a civil war, petitions from 
the legislatures of six States,1 besides nine propositions from 
members of Congress, were received calling for a drafting con­
vention.' On the invitation of Virginia, a peace convention 
was also held, at which commissioners from twenty-one States 
were present.3 As a result of its work, the convention recom­
mended to Congress a series of amendments to the Consti­
tution.4 In this same session of Congress, Mr. Florence of 
Pennsylvania offered the following singnlar amendment: "The 
reserved power of the people in three·fourths of the States to 
call and form a national convention to alter, amend, or abolish 
this Constitution, according to its provisions, shall never be 
questioned, notwithstanding the direction in Article v of the 
Constitution." 5 

Propositions for a convention were also offered at three differ­
ent times duriug the period of the civil war, and again in 1866.6 

Of those presented during the course of the war, the first 
was introduced by Mr. .vallandigham, in 1861, the other two 
by Senator Davis of Kentucky, who proposed such a conven· 
tion of the States for the purpose of bringing about the restora­
tion of peace and the Union.' 

1Virginia, Kentncky, New Jersey, OhiO, IDinoia, and Inmana. The convention in Mia· 
HOuri alao approved of a .imilar course. Stephen, War between the State., n, p.364.. 

• App., Nos. 812, 834,835,873,895,900,908,911.93130 941, 95(, 970, 970&, 940... 
• App.. No. 873. See ante, pars. lO6,I07. Chittenden, Debates and Proceedings of the 

Pear.., Com'ention; McPherson, Hiatory of the. Rebellion, pp.67-70. Tw....ty·two Statea 
appointed eomml881oners, but several did not attend. Foster, Commentary on Constitu. 
tion, I, p. 173 • 

• App., Nos. 917. 
• App.. No. 892 . 
• App., Nos. 972, 976, 10398, Ill5. The latter by Senator Lane of Kans,,", for the Commit· 

tee on the Judiciary to inquire into the expediency of' calling A eon,'entiOD. Theframera 
of tbe Confederate constitntion, evidently profiting by the experiellce of the PaRt, deter· 
mined to make iteasier to assemble a eon\'"entif)D to amend. Pro~ision was made that upon 
the dema.nd of any three States ]egall.\~ assembled in their several cOD't"entioDs, the congrestf. 
sball summon a convention of all tbe States to take i'1:lto consideration such amendments 
as the said States Rhall concur in 8uggCflting at the time when the 8aid nemand is made; 
the same to be submitted. to the States for ratification, if agreed on by Haio. coDvention, 
voting by Stat68. Article v, of Confederate coDstitution. Me'Pherson, History of the 
Rebellion, p. 99. 

'lApp., No. 976, submlt,ood in 1862, called for a convention to meet in Louisville, Ky., 
on the first Monday in April, 1863: to take into consideration the condition of the UnU.ed 
States and tbe proper means for ti,e restoration of tbe Union. Each State to send "" 
many delegatea as it is entitled to Senators and Representatives in Congress. App.• No. 
1039a (1864), called for a convention for a similar purpose, and for the vindication of the 
Constitution, and the con8tTllction of additional and adequate gnaranties of the right. 
and libertleo of the people. He pre.anted a aerie8 of propositions &8 the basis of a last ­
ing oettlement of all difficulties. See ante, par. 103. 
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Senator Ingalls, in 1876, in conseqnenCe of the disputed 
Presidential election ill that year, introduced a resolution 
recommending the legislatures of the States to apply to Con­
gress to call a convention to revise and amend the Constitution.! 
This resolution made full provision for the holding of the con­
vention, and 'for the snbmillsion of the revised draft of the 
Constitution to a convention in each State, chosen by the people 
thereof.' In 1884 an attempt was made to create a commisllion 
to call a convention,3 and as recently as 1886 a. minority report 
of the Committee on Election of President and Vice-President 
suggested the recommendation of snch a convention, owing to 
"the imperative necessity of a substantial change in the 
organic law," and the failure of Congress to give due consid­
eration thereto.' 

I App., No. 1GB • 
•Thitmade provision for a convention composed ...f as many delegat..... from each State 

as it i. entitled to Senators and Representatives in Conp.s. Two to be cboae6 by the 
legislature in each State, the others In t.lIe Congressional districte, bllt no person l.oldlng 
any ollice of profit or honor under any State or the United States to be eUgihle as a del... 
gate. The convention should assemble at Columbus, Ohio, Kay 2, 1877, the Chief 
Justice of the Snpreme Conrt of thl! United State. to be the presiding ollicer. SaId con­
vention shonld revise the Constitntion and report .. Bueh alterations and amendmenta in 
the nature of lUi ent;"" instrument," which should be reported to ~e President of the 
trnited States, who should immediately submit the eRme to a con""ution of delegates 
,hoaen in each State by the people thereof, nnder recommendation of the legislature, for 
>heir s ..ent and .... tillcation. . 

I App., No. 1831. This resolution, after reciting the fanure of Congress to recommend 
needed amendments, provided for the appolntmellt of a commission of oeventy·six per­
BOns by the President, composed of two persons from each State from durerent poUtical 
parti.... for the purpose of tlOnsidering and proposing to tho Stales the'propriety of the 
legislat.ureB of at least two-thiroB of the S.tates uniting in calling a convention on the 4th 
of July, 1887, for the purpose of proposing amendments to the Constitution. 

4 App., No. 1680. Bouoe Rep., No. 21.93, Forty·nlntb Congreaa; first 8688ioo, p. 5. Sea 
ante, par. 35. 
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PREPARED STATEMENT OF BRIAN W. FITZGERALD, STUDENT AT THE ANTIOCH 
SCHOOL OF LAw, WASHINGTON, D.C. 

THE COST OF A FEDERAL CONSTITUTIONAL CONVENTION, HOW MUCH? AND 
WHO PAYS? 

One issue raised by the calling of a Federal constitutional convention which 
is often overlooked because of more heavily debated and contested issues in­
volved, Imt one we certainly cannot afford to forget about, is the effect such a 
convention would have on the taxpayers of the United States. How much 
would a Federal constitutional convention cost the taxpayers and how and by 
whom would the expenses of the convention be paid? 

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

The Congressional Budget Office estimates the cost of holding a Federal con­
stitutional convention, at 1981 and 1983 cost levels, excluding the cost of a 
delegate election process, to be as the following table presents. 

ESTIMATED COSTS 

[In millions of dollars) 

Type of expenditure 
1981 price

levels 
1983 price

levels 

Salary and per diem for delegates_____________________________________________
Air fare for delegates._______________________________________________________
Staff salaries and benefits.___________________________________________________
Other expenses_ __ ___ __ __ __ ___ ___ __ __ __ ________ __ ___ __ ____ ___ _____ ________ __ 

24.3 
.1 

1. 7
7. 0 

29.2 
.2 

2.0
8.4 

Total. ______ ____ __ ____ ____ __ __ __ ________ ___ _____ ______ __ ___ __________ 33. 1 39. 8 

In preparing this cost estimate, the Congressional Budget Office based the 
estimate primarily on the following assumptions: (1) the convention lasting 
12 months; (2) the meeting taking place in Washington, D.C. or another city 
such as Chicago, Ill.; (3) the delegates apportioned from each State as that 
State is entitled to Senators and Representatives in Congress; and (4) the 
delegates receiving compensation for each day of the convention, plus per diem 
and one round-trip airfare between their homes and either Washington or 
Chicago. 

The following explains the assumptions and data used by the Congressional 
Budget Office to determine the cost of each of the items found in the table. 
Except for the delegates' compensation, airfare and per diem, all costs are based 
on data for each type of expenditure obtained from the Democratic and Re­
publican National Committees for the 1976 National Conventions, and from the 
States of Arkansas, Illinois, Louisiana, Montana, North Dakota, Xew Hamp­
shire, Tennessee, and Texas for their state constitutional conventions. 

1. Delegate salaries are assumed to be $2,300 per month. 
2. Delegate per diem expenses are based on the rate currently allowed by the 

federal government for Washington, D.C. and Chicago. 
3. Current airfares were used to estimate the cost of airfare for the delegates. 

The delegates, except for those residing near the convention city, were assumed 
to fiy coach class from the capital City of their respective states to the con­
vention city. 

4. For the determination of the size of the convention staff it has been as­
sumed, based on the experience of the eight States, that 35 core staff personnel 
will be required to organize and run the convention with an additional 50 people, 
(including, pages, stenographers, security stair, etc.) needed during the time 
the convention is in se'lsion. It is estimated that the core staff will need at least 
3 months prior to the convention to make all necessary preparations, and to 
perform all advance legal and research work, etc., plus an additional month after 
the convention is adjourned to finalize adnIinistrative and procedural details. 
An average annual salaryof $20,500 plus benefits has been used for the core staff, 
and $11,400 plus benefits for the additional convention staff. 

To estimate other miscellaneous costs that would be involved, since the data 
collected for the Democratic and Republic National Conventions and the eight 
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State conventions are for varying lengths (anywhere from 4 days to 2 
years) the relationship of their total compensation and benefits (including 
travel and per diem but excluding delegate salaries) to other costs was used to 
estimate the relationship for a Federal convention. Specifically, for these 10 
different conventions, other expenses were approximatley 60 percent of total 
compensation and benefits. When applied to a Federal convention this would 
mean an additional 7 million at 1981 price levels. 

In addition to the costs shown in the table, the election of the delegates would 
cost State and local governments approximately $120 million if a separate 
election was held in 1981 for this purpose. If the delegates were put on a gen­
eral election ballot. the cost would be approximately $1 million and would be 
somewhat higher if put on the primary ballots, since some jurisdictions do not 
hold primaries and would have to do .so for the purpose of electing convention 
delegates. According to the Federal Election Commission the cost of elections rises 
about 10 percent each year. 'l'herefore, if the delegates were selected in 1983 
through a separate election, the cost would be approximately $150 million; if 
put on a general ballot, the cost would be $1.5 million. 

This estimate does not include the additional costs for the reservation and 
use of a convention meeting place. It has been assumed that if a convention 
was to be held in major hotel, the hotel would not charge for ·the use of its 
ballroom if it was gOing to house most of the delegates. (All housing costs of 
the delegates were included as a part of the per diem expendHures.) However, 
no major hotel would be able to tie up its ballroom facilities for a year without 
reservations having been made many years in advance. Thus, if arrangements 
for holding the convention in a major hotel were not made well in advance 
in order to secure their ballroom cost free, such an additional cost might have 
to be included in the total cost estimate. A ballroom in one of ,the major hotels 
in Washington would cost approximately $1,500 to $2,000 per day if no housing 
or meal services were provided. 

It .should be noted here that the Congressional Budget Office, in its discussions 
with the various managements of the major hotels in the 'Washington area, found 
that these hotels are somewhat less than enthusiastic about becoming involved 
with such a 'convention. Management seems to feel that the indefinite and possi­
ble extended duration poses a serious scheduling problem; one they feel ma~­
not be worth the notoriety of being the host of a national constitutional con­
vention. 

Other possibilities for a convention meeting site would be a facility owned by 
the Federal Government, .such as the Department of Agriculture's Auditorium 
in Washington. The current charge for its use is $55 per hour, plus $14 per 
hour for technical service. It is most unlikely that local government facilities 
would be available for this convention. For instance, the City of Chicago is 
unlikely to donate the use of its convention halls for this purpose, even though 
it would make them available for such events as the Democratic National Con­
vention, because of the potential duration of a Federal convention and the fact 
that a Federal convention would involve only approximately one-tenth the 
number of people. In other words, the convention does not have the potential 
revenue generating capacity for Chicago's various businesses in order to make 
it an attractive guest for the city's convention halls, particularly when the 
convention may possibly be a long term guest. 

Most evidently, the cost of holding the convell'tion will increase, due to in­
flation, the later the convention is held. Accordingly, the 1983 costs found in 
the table are based on the 1981 estimate adjusted for the Congressional Budget 
Office projection of the rate of increase in the consumer price index. 

HISTORICAL PRECEDENT: WHO PAID FOB THE CONSTITUTIONAL CONVENTION OF 1787 

The delegates of the 1787 Convention 1 were paid by their respective states." 

The ConstHutional Convention itself passed a resolution' on the 5th of Sep­
tember calling on the Continental Congress in New York to pay the Secretary, 
William Jackson, and the other officel's of the Convention for their services. 

1 Max Farrand, The RecordB ot the Federal. Oonvention 0/1787, Vol. III, App. B. Pp. 557­
559, (3rd ed. 1927). 

• ld. at Vol. III. App. A. IV, XXXVIII. XLIII. XLIV, LII, LXI. XCIII; App. B, pp.
557-559. 

• ld. at Vol. II, p. 510,511. 
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"Resolved that the U.S. in Congress be requested to allow and cause to be paid 
to the Secretary and other officers of this Convention such sums in proportion 
to their respectives times of Service, as are allowed to the Secretary & similar 
officers of Congress." 

"Ordered that the Secretary make out & transmit to the Treasury office of 
the U.S. an account for the said Services, & for the incidental expenses of this 
convention. " 

In addition to the above provisions for the payment of the delegates and 
other members' expenses, the Continental Congress, by resolution on the 23rd 
of April, 1787 gave all members the privilege of sending and receiving letters and 
packages free of postage.' 

On the motion of Mr. Carrington seconded by Mr. Johnson Resolved That the 
priviledge of sending & receiving letters and packets free of postage be ex­
tended to the members of the Convention to be held in Philadelphia on the 
second Monday in May next in the same manner as is allowed to the members 
of Congress.­

TODAY: IN THE EVENT OF A CONSTITUTIONAL CONVENTION, WHO SHOULD PAY? 

The alternatives for covering the costs of a federal constitutional convention 
are limited: either the federal government pays all expenses, the states divide 
up the costs or the federal government and the states somehow divide up the 
costs. 

The first alternative, the federal government paying all the costs, is one pro­
vided for in the Senate bill S. 3." S. 3 provides in section 8 (b) the following: 
"There are hereby authorized to be appropriated such sums as may be necessary 
for the payment of the expenses of the convention." This approach is, as it ap­
pears, very straight forward and uncomplicated. The United States Congress 
would merely appropriate the necessary monies in order to cover all the costs 
of the convention. 

The second option, as mentioned above, is one provided for in Senate bill 
S. 1710.° S. 1710 provides in section 8 (b) the following: "No federal funds 
may be appropriated specifically for the purposes of payment of the expenses 
of the convention." This would mean that the states would somehow have to 
share the costs of the convention. This approach poses two serious questions 
that are not addressed by S. 1710. 

The first of which is how the cost would be apportioned amonl:" the States under 
the provision in S. 1710. Should each state share equally one-fiftieth of the total 
cost or should each State only be responsible for that percentage of its representa­
tion of the total number of delegates in attendance. ]'or example: under the pro­
visions for selection of delegates found in S. 3 and S. 1710, each state would be 
entitled to as many delegates as it is entitled to Senators and Representatives 
in Congress. This would mean that under present circumstances, a total number 
of 485 delegates would be attending the convention. (The recent census may 
change the number of delegates in the near future.1 Pursuant to the above men­
tioned provisions of S. 3 and S. 1710, Rhode Island would be entitled to only four 
delegates, while California would have 45 delegates. Rhode Island's four dele­
gates represent only approximately .9 percent of the total number of delegates ; 
California's 45 delegates represent approximately 9.2 percent of the total number. 
Should Rhode Island be expected to ,share equally with California, each paying 
one-fiftieth the total cost, when California would have more than 10 times the 
number of delegates and representation at the convention or should Rhode 
Island pay only .9 percent of the total cost and California pay 9.2 percent of the 
total? If the states are to be expected to cover the costs of the convention, as 
S. 1710 provides, this question will have to be addressed. 

The second question that arises is one that is most fundamental and one never 
lacking in controversy: federalism and states' rights. In other words, how and 
under what authority can the federal government require the states to pay the 
costs of a national constitutional convention. 

'ld. at Vol. III, App. A, V; Documentary Hi8tory of the Gomtitution. IV. p. 121. 
• S. 3. Senator Helms Introduced the bill on Jan. 15. 1979. The bill was referred to the 

Subcommittee on the Constitution of the Judiciary Committee on Feb. 27. 1979. No further 
action has been taken on the bllI. 

• S. 1710. Introduced by Senator Hatch on Sept. 5. 1979. No further action has been taken 
on the blll. 
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The other alternative method for paying the costs of a convention would be to 
somehOW divide up the costs between the Federal Government and the States as 
was done in the 1787 Convention. This could be done in any number of different 
ways too numerous to be spelled out here. The main advantage of such an ap­
proach would be that it would be a middle of the road compromise between those 
persons who feel the Federal Government should pay and those who feel the states 
should cover the costs. 

[The washington Star, March 1, 1979] 

GOVERNMENT UNIONS OPPOSE BALANCED BUDGET CONVENTION 

(By Joseph Young) 

Government employee unions have embarked on a battle they consider as vital 
to federal and postal workers as any they fought in the past. 

The unions are seeking to block adoption of the constitutional amendment con­
vention that would be called for the purpose of requiring a balanced federal 
budget.

Employee leaders believe such a constitutional convention could wipe out as 
many· as 300,000 to 400,000 federal and postal jobs and reduce pay and fringe 
benefits of government workers. 

In addition, they fear that such a constitutional convention would adopt other 
amendments harmful to government workers. 

The AFL-CIO American Federation of Government Employees has instructed 
its membership throughout the country to campaign at state legislature levels 
and work with other groups to block ratification of the constitutional amendment. 
Already 28 of the 34 states required for ratification of such a constitutional 
amendment convention have voted their approval. 

The AFL-CIO National Association of Letter Carriers has asked its mem­
bership to join other interested groups in lobbying at state levels toblock the 
constitutional amendments from being approved. 

Vincent Sombrotto, NALC president, and Tony Huerta, the union's executive 
vice president, told the membership: 

"The real trouble is that such a convention would undoubtedly be dominated 
by right-wing activists and nothing could prevent the delegates from considering 
extremist issues such as 'Right to Work,' uniting the federal retirement program 
with Social Security, repeal of the income tax, and turning the Postal Service to 
private enterprise." 

Government employee leaders emphasize that such a convention would not only 
eliminate hundreds of thousands of government jobs, it also would eliminate 
many valuable and necessary publice services. 

'l'he NALC charged such action would "seriously threaten national security, 
increase unemployment and induce a national depression." 

'" '" '" '" '" . . 
GoLDWATER V. CARTER :'lTs IMPLICATIONS FOB JUSTICIABILITY ISSUES IN THE 

CONVENTION METHOD OF AMENDING THE CONSTITUTION 

(By Kenneth F. Ripple·) 

A. INTRODUCTION 

On December·13, 1979, the Supreme Court of the United States decided, in sum­
mary fashion, the challenge of certain members of Congress to the President's 
unilateral decision to terminate the United States' Mutual Defense Treaty with 
the Republic of China. The Court's three and one-quarter line order simply recites 
that the petition for certiorari is granted, the judgment of the Court of Appeals • 
is vacated and the case is remanded to the District Court' wih directions to dis­

148 U.S.L.W. 3402 (U.S. Dec. 13. 1979) (No. 79-856).
*Associate Professor of Law, University of Notre Dame. A.B. Fordham University; J.D. 

University of Virginia; LL.M. George Washington University. The writer gratefnlly
acknowledges the assistance of Miss MoIlle A. Murphy, '80, Notre Dame Law School. 

2 Goldwater v. Garter, No. 79-2246 (D.C:Clr. Nov. 30. 1979) (en banc).
• Goldwater v. Oarter, No. 78-2412 (D.D.C. Oct. 17, 1979). 
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miss the complaint. The Court thus leaves us, quite deliberately, with no prece­
dent at any level of judicial review either on the important threshold questions 
of justiciability or on the merits of the dispute. However, two members of the 
Oourt filed statements addressing various aspects of the justiciability issue. The 
purpose of this short paper is to relate these recent statements by members of 
the Court on the question of justiciability to the question of whether Congres­
sional determinations pursuant to its responsibilities under Article V's conven­
tion method are reviewable by the Supreme Court of the United States. 

B. THE STATEMENTS 
1. Mr. JU8tice Powell 

Writing only for himself, Mr. Justice Powell viewed the substantive issue as 
basically involving "the allocation of power between the President and the Oon­
gress * * *" 4 In his judgment, that matter was not ripe since those two branches 
had not yet reached "a constitutional impasse."" Neither the House nor the Sen­
ate had definitely rejected the President's position. Justice Powell concluded: 
"If the Congress chooses not to confront the President, it is not our task to do 
so."· The Justice made it clear, however, that, in the event of such a constitu­
tional impasse, "it would be the duty of * * * [the] * * * Court to resolve the 
issue." 7 He found no "'textually demonstrable constitutional commitment of 
the issue to a coordinate political branch'" 8 since "[n]o constitutional provIsion 
explicitly confers upon the President the power to terminate treaties.'" More­
over, the question could be resolved by the application of "normal principles of 
interpretation to the constitutional provisions at issue" 10 without "an initial 
policy determination of a kind clearly for non-judicial discretion." 11 Such judicial 
action does not imply, he argued, "lack of respect for a coordinate branch" 12 

since it would eliminate, not create, multiple constitutional interpretations. 

2. Mr. JU8tice Rehnquist 
Writing for himself, the Ohief Justice, Mr. Justice Stewart, and Mr. Justice 

Stevens (one vote short of a majority), Mr. Justice Relmquist took the position 
that the case presented a political question. The ,Justice argued that his conclu­
sion followed a fortiori from the holding in Goleman v. Miller." Central to his 
analysis was Chief .Justice Hughes' observation in Goleman that Article V con.­
tains no explicit provision concerning rejection of an amendment by a state 
legislature and that Oongress therefore retained final authority to decide whether 
"by lapse of time its proposal of the amendment had lost its vitality prior to the 
required ratifications."" The Constitution is similarly silent on the manner in 
which a treaty is to be terminated, Justice Rehnquist noted, and, since "different 
termination procedures may be appropriate for different treaties," ,. the matter 
" 'must surely be controlled by pOlitical standards.' " ,. Indeed, he added, the jus­
tification for such a conclusion is even greater here since the matter involved the 
conduct of foreign relations. The steel seizure case, Youngstown Sheet If Tube 
Go. v. Sawyer 17 could be distinguished on the ground that that suit involved a 
challenge to the President's authority by private litigants, while, in this case, the 
dispute was between "coequal branches of our government, each of which has 
resources available to protect and assert its interests, resources not available to 
private litigants outside the judicial forum." 18 

; ~!dwater v. Carter, 48 U.S.L.W. at 3402. 

• ld.
748 U.S.L.W. at 3403. 
848 U.S.L.W. at 3402, quoting Baker v. Carr, 369 U.S. 186, 217 (1962) 
• 48 U. S.L. W. at 3402. . 
101d. 
11 See note 8 8upra. 
12 48 U.S.L.W. at 3403, citing Powell v. McCormack, 395 U.S. 486, 548 (1969). 
13307 U.S. 433 (1939). 
14 ld. at 456. 
15 48 U.S.L.W. at 3403. 
1.48 U.S.L.W. at 3403, quoting Dyer v. Blair, 390 F.Supp. 1291, 1302 (N.D. Ill. 1975). 
17 343 U.S. 579 (1952). 
18 48 U.S.L.W. at 3403. On an accompanying footnote, Mr. Justice Rehnquist quoted at 

length from the opinion of Chief Judge Wright (joined by Judge 'l'amm) in the Court of 
Appeals which catalogued the political tools of retaliation possessed by the Congress. Judge
Wright concluded: "As our political history demonstrates, treaty creation and termination 
are complex phenomena rooted in the dynamic relationship between the two political 
branches of our government." Slip opinion at p. 13. 
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C. ANALYSIS 

Our task is to assess the import of these statements on the issue of whether 
congressional determinations with respect to tne con~ention method of amend­
ment are justiciable. Ifrom that perspective, it would be quite easy to read too 
much into these statements. First, a geneLal caveat is indicated. As Justices 
Blackmun ano White most pOintedly noted,'" the writings in this case are not 
the product of tile usual oeliberative process reserved for cases taken for 
plenary review. Cel'tainly, the level of analysis manifested in the statements 
of Mr. Justice Powell and Mr. Justice Rehnquist are not the equals of other 
efforts on comparable topics by the same authors." Quite simply, these writings 
were forged in a "hydraulic pressure" 21 not present in deliberations on a case 
heard and decided in due course. 

With that general caution noted, it is possible to cull from the statement 
of Mr. Justice Rehnquist a limited amount of relevant analYSis. Certainly, his 
reliance on Coleman does seem to establish that at least four Justices of the 
present Court are willing to accept the holding of Coleman that Congress alone 
may accept or r~ject a state's ratification of a proposed amendment. These 
same Justices would apparently reject Justice Powell's comment 22 that Coleman 
can be limited to circumstances where the particular proposed amendment 
would overrule a decision of the Court. More significantly, these Justices. would 
apparently reject the view that absence of a textual provision covering Con­
gressional rejection of a petition for convention or a proposed amendment or 
the failure of Congress to act makes the matter any less a political question. 
It appears that they would consider such issues committed to another branch 
of government (and thus not judicially manageable in the sense of the Bo,ker v. 
Carr 23 criteria) as long as the 8ubject matter was clearly committed by the 
text to the exclusive control of that other branch. Such a structural approach 
to constitutional interpretation, especially in the area of separation of powers, 
is certainly not novel" and has, indeed, a certain common sense quality. 

Mr. Justice Rehnquist's statement takes the further position that Goldwater 
is actually a stronger case for the application of the political question doctrine 
than Coleman since it deals with foreign affairs, a matter which he is willing 
to accept as a traditional area of Executive exclusivity!" Here, Justice Rehn­
Quist ignores the crucial fact that, in Goldwater, the Court was confronted 
with a question of allocating power between two branches of government, a 
task which, as Mr. Justice Powell notes, the Court has been quite able to 
nndertake in some contexts and where it has performed the important function 
of preserving the separation of powers by the allocation of power!" On the 
other hand, Coleman and situations posed by the pending constitutional conven­
tion procedures bill do not involve a dispute between two branches of the 
Federal Government. Rather they require the Court to second-guess a judgment 
which it has already found to be the exclusive prerogative of one other branch. 
Arguably, in this latter situation, there is far less need for the Court to act 
and a far greater possilJility of unresolved "multifarious pronouncements by 
various departments on one question." In 

Since Justice Powell relies so heavily on the duty of the Court to arbitrate 
interbranch disputes over the allocation of power, it is difficult to assess how 
his remarks bear Oil the justiciability of Congressional determinations with 
respect to the eonventioll method of amending the constitution. As noted, supra, 
cases arising under the procedures bill WOUld not involve allocating power 
between two branches of government. They would, however, involve fact-specific 
review of Congressional action or inaction. Such litigation would be quite 

" These Justices filed a short statement indicating that they would not have decided the 
case without plenary consideration, including oral argument. 

20 See, e.g., Warth v. Seldin, 422 U.S. 490 (1975).
21 Northern Securities Co. v. United States, 193 U.S. 197, 401 (1904) (dissenting opinion 

of Holmes, J.).
2248 U.S.L.W. at 3403, n. 2. 
23 369 U.S. at 217. 
.. See, e.g., United Statps v. NiIlJon, 418 U.S. 683, 703-713 (1974) ; Youngstown Sheet <£ 

Tube Co. v Sawyer, 343 U.S. 579, 634 (1952) (concurring ooinion of Jackson, J.). 
25 48 U.S.L.W. at 3403, citing United States v. Curtiss-Wright Corp., 299 U.S. 304, 315 

(1936). 
28 48 U.S.L.W. at 3403. eiting Buckley v. Valeo. 424 U.S. 1,138 (1976) ; United State8 v. 

Niwon. 418 U.S. 683, 707 (1974): The Pocket Veto Case. 279 U.S. 655, 676-678 (1929); 
Myers v. United States. 272 U.S. 52 (1926).

27 Baker v. Carr, 369 U.S. at 217. 
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analogous to the example of a non-justiciable controversy which Mr. Justice 
Powell offers in Goldwater-the review of a President·s decision to act or not 
to act pursuant to a treaty provision in a given situation!" 

D. CONCLUSION 

Goldwater deals with a justiciability question quite different from the one 
which is posed by current legislative proposals purporting to make Congres­
sional determinations with respect to a constitution convention reviewable in 
the courts. Goldwater involves an interbranch dispute; the latter situations 
would not. It is clear from Goldwater, however, that at least four Justices 
appear disposed to follow a structural rather than literal approach in deciding 
if a given activity is committed to the exclusive care of another branch. 
Moreover, at least five Justices seem ready to declare non-justiciable any 
dispute calling for a fact-specific review of a determination which another 
branch clearly had the prerogative to make alone. These developments make 
the justiciability of Congressional determinations under a convention proce­
dures bill even more suspect than they appeared before Goldwater. They re­
emphasize the Court's reassessment in recent years of the proper role of the 
judiCiary in resolving policy matters which the Constitutional scheme leaves 
to the more democratically responsive branches. 

lIS 48 V.S.L. W. at 3402. 
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First Amendment Repealed 

July 2, J'98I-The National Consd­

tutional Convention. meeting this week 
in Kansas CiIY. voted today to repeal 
the First Amendment to the Constitu­
tion and replace it with a more res­
tricted statement permiltins free 
speech and free exercise of religion 
only within well-defined auideljnes. 

As currently written. the First 
Amendment places no restrictions on 
freedom of speech. freedom of the 
press, or the free eiercise of religion. 
and guarantees the separation of 
church and state, as well as the right of 

the people 10 assemble peaceably. 
"We wish to make it clear." a 

spokesman for the convention sa,id. 
"that we are not opposed to these 
freedoms. But unless there are some 
limits, freedom of speech and freedom 
of religious practice can become tyr­
anny by tiny minorities. We are in 
danger of being destroyed by those 
who promote unorthodox and danger­
ous ideas under the guise of 'exercising 
their constitutional rights.' .. 

The spokesman said further that the 
convention's decision "was not a neg­

ative action abolishing important 
rights, but a positive action that wilf 
bring about constructive and necessary 
changes in our society. We need to get 
back to the faith of our founders." 

When asked about specific recom-. 
mendations the convention had dis­
cussed: the spokesman said, "There 
have been no flnal decisions, but the 
guidelines will likely include required 
prayer in public schools and a national 
day of worship." A definite announce­
ment is expected at the convention's 
closing session on July 4. 
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JUDICIAL REVIEW OF CONGRESSIONAL DETERMINATIONS PuRSUANT TO THE 

CONVENTION METHOD OF AMENDING THE CONSTITUTION 


(By Kenneth F. Ripple.) 

SUMMARY 

Recent holdings of the Supreme Court dealing with various aspects of justici­
ability have fl'.'.ther clouded the issue of wheth.er Congressional determinations 
pursuant to tL.<l Article V amendment procedures are justiciable. Certainly, the 
provisions of S. 1710 do not create a scheme particularly compatible with the 
constitutional policy concerns most frequently articulated by the Court in its 
recent decisions. 

INTRODUCTION 

The constitutional and practical feasibility of providing for judicial review of 
Congressional action with respect to the calling of a federal constitutional con­
vention 1 has been discussed rather frequently in the literature." This presenta­
tion wlll not attempt to plough that ground again. Rather, it will identify, in 
light of recent trends in Supreme Court case law, the arguments which ought 
to serve as the focus of the current debate over the proposed constitutional 
procedures legislation. 

CONSTITUTIONAL CONSIDERATIONS FAVOBING JUDICIAL REVIEW 

Setting aside, for the moment, the particular language of this bill, it must be 
stated at the outset that a significant and respected portion of the legal com­
munity clearly favors limited judicial review of Congressional action with re­
spect to a constitutional convention. For instance, the Report of the ABA Special 
Constitutional Convention Study Committee addressed the matter rather ex­
tensively and, pursuant to that Report, the House of Delegates resolved that 
"[a]ny Congressional legislation dealing with such a process for amending the 
Constitution should provide for limited judicial review of Congressional determi­
nations concerning a constitutional convention." • 

Indeed, the ABA Study Committee Report probably sets forth the case in 
favor of a provision for judicial review in a convention procedures bill most 
succinctly:

1. Although, in each case, the matter arose in a context other than the actual 
proposal and ratification procedure, the courts have already adjudicated many 
questions which would arise in legislative action pursuant to a convention pro­
cedures bill:' 

a. Whether Congress may choose the "state legislature" method of ratifica­
tion for proposed amendments which expand federal power;' 

b. Whether a proposed amendment requires the approval of the President; • 
c. Whether Congress may fix a reasonable time for ratification of a pro­

posed amendment by state legislatures;' 
d. whether the states may restrict the power of the legislatures to ratify 

amendments or submit the decision to a popular referendum; 8 

e. the meaning of the requirement of a two-thirds vote of both Houses.' 

*Associate Professor of Law University of Notre Dame and Director, Thomas and 
Alberta White Center for Law, Government and Human Rights, University of Notre Dame. 
The author gratefully acknowledges the assistance of Raymond M. Ripple, Esquire of the' 
Connecticut Bar and Miss Mollie A. Murphy, his student assistant. The author is solely
responsible for the opinions expressed herein. 

1 U.S. Const. Article V. 
"See, fI.g., ABA Special Constitutional Convention Study Committee, Amendment of the 

Constitution by the Convention Method Under Article V (1974) thereinafter ABA Report) ;
Proposals for a Constitutional Convention to Require a Balanced Budget (AEI 1979) ; 
Note, "The Process of Constitutional Amendment," 79 001. L. Rev. 108, 138-172 (1979);
Note, "Proposed Legislation on the Convention Method of Amending the United states 
Constitution," 85 Harv. L. Rev. 1612 (1972). 

S ABA Report vli-viU. 
• But 8ee LeBer v. Garnett, 258 U.S. 1·30 (1922) (official notice of ratification conclu­

sive on the courts), Fairchild v. HugheB, 258 U.S. 126 (1922) ('a citizen may not Institute 
suit in federal court to obtain Indirectly an advisory opinion on the validity of an amend­
ment.)

• Un4ted StateB v. Sprague, 282 U.S. 716 (1931).
• HolUngltWorth v. V4r.trinla. 3 U.S. (3 Dall) 378 (1798).

'D4llon v. G10BB. 256 U.S. 368 (1921).

• Haw7ce v. Sm4th, 253 U.S. 221 (1920).
• National Prohibition OaBeB, 253 U.S. 350 (1920). 
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2. The subsequent case of Coleman v. Miller '0 placed in doubt whether all of the 
foregoing issues remain justiciable." However, Coleman itself may have been 
Significantly restricted by the Court's later decisions in Baker v. Carr," and 
Powell v. McCormack.'· Arguably, the rationale of I'owell, with its strong em­
phasis on the interest of voters in having the person they elect take a seat in 
Congress, would also control a situation where Congress refused to call a con­
vention despite the requisite number of petitions. Clearly, the convention method 
was meant to permit the states, expressing the will of the people, to bring about 
change despite congressional opposition.14 Baker, moreover, may suggest 'that, 
despite dicta to the contrary in Powell," the Court, in vindicating such a frustra­
tion of the popular will, need not restrict itself to declaratory relief but might 
fashion a more extensive remedy.18 

CONSTITUTIONAL CONSIDERATIONS AGAINST JUDICIAL REVIEW 

1. The case against the justiciability of Congressional decisions in the conven­
tion amendment procedure must begin with the reality of Coleman v. Miller 11 

which, while ambiguous on the actual scope of its rationale, charts attitudinally 
a course of judicial non-involvement.'" Coleman can be read as acknowledging 
that the amending process by convention involves, in the words of Baker, a 
"textually demonstrable commitment" ,. to another branch. Moreover, if the 
Court is required to second-guess the decision of Congress as to whether the 
petitions deal with the same general topic, the possibility for head-to-head 
confrontation with the Congress in an area devoid of real standards would be 
acute.'" Baker itself can be distinguished on the ground that it did not involve 
a confrontation with a coordinate branch of the federal government but rather 
involved the obligation to enforce federal constitutional standards upon noncon­
forming state action. Powell, of course, did involve Congressional action. The 
Court acted, however, only after it was convinced that there was not a textually 
demonstrable commitment of the question to a coordinate branch and then 
only when it was clear that simple declaratory relief would suffice. 

2. More importantly, in the years following the ABA Study Committee Re­
port, the Court had several occasions to examine further the concept of justici ­
ability. Significantly, these cases involved constitutional provisions which, like 
Article V, deal with institutional responsibilities and not individual rights. These 
cases manifiest, at least at the hands of the present Court, a distinct propensity 
to acknnowledge the right and responsibility of the other branches to interpret 
definitively such clauses. For instance, in United States v. Richard8on," the 

10 307 U.S. 433 (1939).
"In the worus of tne ABA Report (p. 21-22) : In Coleman, the Court held that a group of 

state legIslators wno nail voteu not to tauly tue chila laOor amenUluent haa stanuing to 
que.c.on clle validity of theIr state's ratiueation• .b'uur Justices UlsseUlel1 OU this pomt.
The Court hela two questlOlls non-Justiclllu.e: the Issue of undue Ume lapse for ratiti ­
cation a,ud the power OL a state legislaLUre to ratilY atter naving tirst rejected ratification. 
In readmg these conClUsions, the Court vo1ntel1 to tile aOsence of criteria either in the 
Constitution or a statute relating to the ratincation process. The four Justices who ais­
sented on standing conCUl'reu on non-Justiciability. 'they felt, however, that the t:ourt 
should have disapproved Dillon v. GlUBB insofar as it l1ecided judicially that seven years is 
a reasonable period of time Lor ratlticatit;n, stating that Article V gave control of the 
amending process to Congress and that the process was "t'olitical in its entirety, from 
submission until an amendment becomes part of the ConstItution, and is not subJect to 
judicial guidance, control or interference at any point." lJJven though the calling of a 
convention is not precisely within the&e time limits and the holding in Coleman is not 
broad, it is not at all surprising that commentators read that case as bringing Article V 
issues generally within the rUbric of "political questions." 

12 369 U.S. 186 (1962),
19395 U.S. 486 (1969). 
,. ABA Report pp. 23-24. 
1. 395 U.S. at 517-518. 

" ABA Report p. 24. 

17 See note 10, 8upra. See also Chanaler v. Wise, 307 U.S. 474 (1939). 
,. See note II, ~upra. 
19 369 U.S. at 217. ' 
20 In addition to "a textually demonstrable constitutional commitment ... to a coordInate 

political department," Baker lists the following criteria as relevant for ascertaining the 
presence of a "political auestion" : a lack of judicially discoverable and manageable. stand­
ards for resolving it ; or the impossibility of deciding without an initial policy determmatlon, 
of a kind clearly for nonjudicial discretion: or the impossibility of a courts undertaldng
independent resolution without expressin<r lack of the respect due coordinate bran~hes ot 
government; or an unusual need for unquestioning adherence to a political deciSIOn al­
ready made; or the potentiality. of embarrassment for multifarious pronouncements by 
rnrious departments on one questIOn. 369 U.S. at 217. 

21 418 U.S. 166 (1974). 

http:que.c.on
http:remedy.18
http:opposition.14
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CQurt held that a private citizen did not have standing to maintain an actiQn fQr 
the enforcement of the ACCQunts Clause" since he could show nQ "particular 
concrete injury" 2' from Congress' refusal to enforce the Clause against the 
Central Intelligence Agency."' Replying Qn Ew parte Levitt," the Court readily 
acknowiedge that [i]t can be argued that if respondent is not permitted to litigate 
this issue, no Qne can do so. In a very real sense, the absense of any particular 
individual Qr class to litigate these claims gives support to the argument that the 
subject is committed to the surveillance of CQngress, and ultimately to the 
political process.'s 

Mr. Justice PQwell's concurring opinion'" manifested an even greater reluct­
- ance to involve the Court in such matters. Speaking of the power Qf judicial

review, he wrote: 
"The irreplaceable value of the power (Qf judicial review) lies in the protec­

tion it has afforded the constitutional rights and liberties of individual citizens 
and minority groups against oppressive or discriminatory government action. 
It is this rQle, not some amorphous general supervision of the Qperations of gov­
ernment, that has maintained public esteem for the federal cQurts and has per­
mitted the peaceful coexistence of the countermajQritarian implicatiQns Qf 
judicial review and the democratic principles upon which our Federal Govern­
ment in the final analysiS rests." .. 

Significantly, on thE' same day, the Court addressed the questiQn Qf whether 
a citizen could judicially challenge CQngress' non-enforcement of the provisions of 
the Incompatibility Clause'· against its own members." Again, the Court de­
clined ,to entertain the issue, nQting that to allQw such a suit would "distort the 
role of the Judiciary in its relationship toO the Executive and the Le~islature and 
Qpen the Judiciary to an arguable charge Qf providing" 'gQvernment by 
injunction.' " 81 

It may be argued that, since the foregQing cases deal essentially with the 
concept of stalllding, they are inapposite to a determination of whether a partic­
ular issue raises a "political question." However, as Chief Justice Warren pointed 
out in FZast v. Cohen," both of these cQncepts, standing and political question, 
have common constitutional rOODs in the "case or controversy" requirement of 
Article III. In both situatiQns, the CQurt must ultimately fQCUS on whether 
the dispute presents a matter capable Qf judicial resolution. The common rQot 
of these cQncepts is perhaps best illustrated by one of the cases which reached 
the Court in the aftermath Qf the tragedy of Kent State, GiZUgan v. Morgan." 
There the Court held that a request to submit the training and Qperations of the 
Ohio NatiQnal Guard to cQntinuing federal judicial ,scrutiny was noOn-justiciable. 
That conclusiQn, noted the Court, could be articulated either as a lack of stand­
ing or as a political question requiring judicial scrutiny Qf a subject committed 
expressly by the ConstitutiQn "to .a coordinate pOlitical department"" because 
of the mandate of the Militia Clause." 

TherefQre, in the years following the last careful review of Article V in the 
ABA Report, the Court has demonstrated an increased reluctance to define the 
cOlllStitutional limitations of judiCial power so as to require judicial monitoring 
of the institutional responsibilities of the coordinate branches. At the very least, 
there is an increased dQubt that the reasoning of Baker and PoweZZ affords a 
realistic basis upon which toO premise a statutory judicial review procedure of 
Congressional determinations pursuant to its resPQnsibilities under Article V . 

•• U.S. Const. Art. I, sec. 9, cl. 7 . 

•• 418 U.S. at 177. 

.. The Central Intelllgence Agency Act of 1949. 63 Stat. 208 50 U.S.C. § 403a et seq.


permitted the CIA to account for its expenditures "solely on the certiticate of the Direc­
tor..•." 50 U.S.C.. § 403j (b) • 


.. 302 U.S. 633 (1937).

'·418 U.S. at 179. 

.., Id. at 180-197. 
"Id. at 192. 
.. U.S. Const. Art. I. sec. 6, cl. 2. 
00 Schlesinger v. Reservi8t8 Oommittee to Stop the War, 418 U.S. 208 (1974). 
31Id. at 222. . 
.. 392 U.S. 83. 95 (1968), See also Association of Data Proces8ing Service Organizations, 

Inc. v. Oamp, 397 U.S. 150 (1970). There is also a non-constitutional. prudential element 
to justiability questions whiCh is not of immediate concern here. See Warth v. Seldin, 422 
U.S. 490. 499 (1975). See generally Ashwander v. TVA, 297 U.S. 288, 346-356 (1936) 
(concurrinj!; opinion of Brandeis, J.) . 


.. 413 U.S. 1 (1973) . 


.. See note 19, supra. 

• U.S. Const. Art. I, sec. 8, cl. 16. 
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A CRITIQUE OF THE PROPOSED LEGISLATION IN LIGHT OF THE FOREGOING CONSIDERATIONS 

The bill under consideratiOlD. is S 1710, 96th Congress, 1st Session. As submitted, 
section 15 would provide: 

"SEC. 15. Ca) Any State aggrieved by any determination or finding, or by any 
failure of Congress to make a determination or finding within the periOds pro­
vided, under section 6 or section 11 of this Act may bring an action in the 
Supreme Court of the United States against the Secretary of the Senate and the 
Clerk of the Howse of Representatives or, where appropriate, the Administrator 
of General Services, and such other parties as may be necessary to afford the 
relief sought. Such an action shall be given priority on the Court's docket. 

.. (b) Every claim arising under this Act shall be barred unless suit is filed 

thereOill within sixty days after such claim first arises. 


"(c) The right to review by the Supreme Court provided under subsection Ca) 

does not limit or restrict the right to judicial review of any other determination 

or decision made under this Act of such review as is otherwise provided by the 

Constitution or any other law of the United States." 


The foregoing discussion makes clear that a judicial review procedure has the 
best possibility of surviving judicial scrutiny if it can be characterized as 
essentially an effort "to strengthen the political system by assuring a higher 
level of fairness and responsiveness to the political processes."" Cast in this 
llght, a provision might be justified on the rationale of Baker. Such a charac­
terization could, moreover, gather a good deal of legitimacy from the fact that 
the "convention method" of amendment was designed to permit the people to 
circumvent a Congress which was frustrating the popular will." The bill in 
question contains several features which appear to detract from the possibility 
of sustaining such a characterization. While a specific legislative grant of stand­
ing to initiate an action is no doubt viewed with favor by the courts,as the right 
to initiate the action is here vested in the states. Arguably, the states need not 
resort to the judiciary for protection against the Congress since the Constitution 
specifically provides them with representation in each House.'· Moreover, the 
possibility of a finding of non-justiciability is probably increased somewhat by 
the bill's invocation of the Court's original jurisdiction!" Traditionally, the 
Court appears to have been especially sensitive to the problem of non-justiciability 
in cases coming within its original jurisdiction." Moreover, as the ABA noted, 
"[i]nitiation of suit in the Supreme Court necessarily escalates the level of the 
controversy without regard to the significance of the basic dispute." <2 

Perhaps, more importantly, the proposed section would apparently require the 
Court to determine the correctness of the Congressional determination that the 
requisite number of state petitions deal "with the same general subject"" or 
that an amendment proposed by the convention "differs from or was not in­
cluded as one of the general subjects named or described in the current reso­
lution of the Congress by which the convention was called."" Such a judgment 
might easily involve "judicial review of substantive political judgments en­
trusted to the coordinate branches of government.,,·5 It is not at all clear that, 

'·413 U.S. at II. 
37 flee Feerlck, "Amending the Constitution Through Convention," 60 ABA J 285, 287 

(1974). • 

as flee, e.g., Warth v. fleldin. 422 U.S. 490. 500 (1975). 

29 01. Massachusetts v. United States, 435 U.S. 444 (1978). (plurality opinion of Brennan, 

J.) (relying on Chief Justice Marshall's famous dictum In McOullough v. Maryland, 17 U.S. 
(4 Wheat.) at 427, he justifies the narrow scope of a state's immunity from federal taxation 
on the. ground that federal tax policy is the product of the national Congress which, in 
turn, is compOsed of state constituencies). But see National League of Oitics v. Usery 4:!ti 
U.S. 833. 841 n. 12 (1976) (expressing the view that a state's representation in the national 
legislature is not a sufficient guarantee of its amendment X autonomy against federal use 
of the Commerce Power) . 

.. U.S. Const. Art. 111, sec. 2. ~1. 2. 
41 flee, e.Q., Massachusetts v. MOllon. 262 U.S. 447.483-485 (1923) : Mi.sissillpi v. Johnson, 

4 Wall. 475 (1866) : Georgia v. fltanton. 6 Wall. 50 (1867). flee generally, Stern and Gress­
man. flupreme Oo-lIrt Practice 5th ed. 610. But see National Prohibition Oases. 253 U.S. 35U 
(1920) where the Court apparently assumed jurisdiction In two cases seekin<r an Injunction 
against the enforcement of criminal statutes enacted nursuant to the Eighteenth Amend­
ment. These cases were decided prior to Ooleman v. Miller. note 10 supra. and involved a 
post facto determination of the valiility of the Amendment's ratification procedures. The 
Court was not asked to interject itself into the actual conduct of those procedures. 

.. ABA Renort 25. 
.. !'(lip hill D. 5. sec. 6 . 

.. Td.. at 10. sec. 11. 

.. 413 U.S. at 11. 




435 


ill attempting to fulfill its designated function under this bill, the Court could 
limit itself to the sort of declaratory relief which sufficed in Powell.'" The Court 
could; therefore, find itself in the embarrassing situation of being totally unable 
to enforce its decision. 

NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE, 

WASHINGTON BUREAU, 


Wa8hington, D.O., January 9,1980. 
Mr. JOHN MINOR, 

O/ftce 01 Senator Edward Kennedy, 

2237 Rus8ell Senate O/ftce Building, 


DEAR MR. MINOR: I am enclosing a copy of NAACP's resolution opposing a con­
stitutional amendment to balance the Federal budget. 

Sincerely yours, 
ALTHEA T. L. SIMMONS, 

Director, Wa8hington Bureau. 
Enclosure. 

NAACP 70TH ANNUAL CONVENTION RESOLUTIONS, JUNE 25-29, 1979, LoUISVILLE, 
KENTUCKY 

7. OPPOSITION TO CONSTITUTIONAL CONVENTION FOR BALANCED BUDGET 

Whereas, there is a national climate of negativism and retrenchment towards 
civil rights generally, and organized groups are attempting to repeal hard-won 
civil rights gaiM of black people by instituting fiscal austerity measures that 
reduce governmental funding of programs which provide for the essential health, 
education, employment, and welfare of the poor and black citizenry; and 

Whereas, there is now an effort to have the requisite two-thirds of the states to 
convene a Federal Constitutional Convention for the alleged purpose of amend­
ing the United States Constitution in order to require a "Balanced Federal 
Budget" ; and, 

Whereas, a Constitutional Amendment to so balance the Federal Budget would 
have disa.strous and deleterious consequences for the poor, by endangering Federal 
funding of social and other programs presently aiding poor and black people, and 
distressed areas of our nation; and 

Whereas, such a convention process is unprecedented, and is likely to be fraught 
with political posturing, various agendas, and constitutional uncertainty; and, 

Wherea.s, there is the danger that a Constitutional Convention would be so open­
ended a process that amendments might be proposed undermining basic civil 
rights and civil liberties protections; and, 

Whereas, the Constitutional Convention is NOT an appropriate mechanism for 
dealing with the problem of inflation, which hurts the poor as well as the rich; 
and, 

Whereas, there is no way to insure proper black representation at such a con­
vention; and, 

Whereas, there is no way to insure that such a convention would not infringe 
on civil rights decisions of the courts, based on the Fourteenth Amendment, 
which have aided and advanced the rights of black people, therefore be it 

ResoZved, That the NAACP is unalterably opposed to the convening of a Con­
stitutional Convention and call upon its branches, youth councils, members and 
friends to work promptly and diligently to urge state legislatures either to dis­
approve of such application for the convening of a convention, or where such 
measures have passed it urge its units to work for recision by the legislatures of 
resolutions calling for the convening of such a convention. 

'" See Dote 15, supra. 



Whereas, 


Whereas, 


Whereas, 


Whereas, 


Resolved, 


Reselved, 


Resolved, 
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National Federation of 

Business and Professional Women's Clubs 

RESOLUTION #5 

Adopted at the Boston Convention, July 24, 1979 

There are existing proposals to call a Constitutional 
Convention covering a variety of subjects or concerns, and 

The conventional method of state ratification of an 

amendment to the U.S. Constitution, upon proposal by 

Congress, has worked satisfactorily to achieve 26 amend­

ments to the Constitution over the entlre period since 

1789, and 


No guidelines currently exist as to the convening method, 
necessary majority, or subjects to be covered, and 

The National Federation of Business and Professional 

Women's Clubs, Inc. is dedicated to action necessary to 

protect and insure the basic rights and liberties of the 

Constitution; therefore, be it 


That the National Federation of Business and Professional 
Women's Clubs, Inc. goon record opposing a Constitutional 
Convention; and be it further 

That in the event-of the introduction in Congress of 
measures calling for such Constitutional Convention, the 
National Federation of Business and Professional Women's 

. Clubs ,Inc. urge Congress to call a National Conference 
of representatives of prominent, concerned National 
Organizations to participate in the establishment of 
appropriate criteria and parameters for the calling of 
such a Constitutional Convention; and be it further 

That a copy of this resolution be sent to each Member of. 

Congress within thirty (30) days of the conclusion of 

this r~nvention. 
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[Report No. F-7 New York County Lawyers' Association Committee on Federal 
Legislation June 1979) 

REPORT ON THE PROPOSED CONSTITUTIONAL CONVENTION PROCEDURES ACT 

RECOMMENDATION: DISAPPROVAL 

S. 520, 96th Cong., 1st Sess. (1979) and similar legislation has been introduced 
designed to clarify questions arising out of applications by states for convening a 
constitutional convention pursuant to Article V of the Constitution of the United 
States. 
It is widely assumed that such clarification is automatically desirable, or even 

mandated by due respect for the Constitutional provision invoked. 
However, the Constitutional provision does not expressly require or even 

provide for implementing legislation. Indeed, the fact that it is not contained in 
Article I, concerning the powers of Congress, may indicate that legislative im­
plementation, apart from actually calling a constitutional convention in a proper 
case, is not contemplated.' 

Moreover, there may be serious dangers to making decisions in advance con­
cerning how applications for a convention under different circumstances ought to 
be treated. There is always some risk, of course, in all decisIons by society con­
cerning how problems that have not yet reached fruition should be handled. This 
risk is increased where the uncertainty surrounding the circumstances involved, 
and the consequences of the decisions to be made, may be frought with important 
dangers. 

Specifically, serious questions might well be presented in a given instance con­
cerning whether or not a given series of applications are identical or within a 
sufficiently close time period to be counted, whether the rescission of an applica­
tion is effective, and whether under all of the circumstances involved Article V 
requires the calling of a constitutional convention. A strong argument can be 
made that attempts to precommit Congress to a particular course of action, be­
yond whatever is contained in the text of Article V itself, are unwise. 

The question of whether a convention should be called is expressly confided 
to Congress. This may well refer to the Congress sitting a t the time, not a prior 
Congress attempting to deal with contingencies in advance. An attempt by one 
Congress to bind future Congresses may not be binding. 

'Phe decisions of the courts appear to indicate that a matter such as the calling 
of a constitutional convention is a political question.' The Framers, by confiding 
the decision to Congress, appear to have intended this. An attempt to convert a 
political judgment into a purely mechanical one may thus contradict the philo­
sphy of Article V as well as creating new difficulties. 

In addition, specific decisions contained in the proposed legislation concerning 
such matters as whether calls for a convention by a state require the approval of 
the Governor, or whether such matters should be left to state law, may be subject 
to legitimate debate. 

We believe, however, that regardless of the merits of such individual matters, 
Congress ought not to attempt to bind itself to future action beyond the stric­
tures already contained in Article V. 

This position was adopted in unanimous reports of this Committee and 
the Committee on Federal Legislation of the New York County Lawyers' Asso­
ciation and the Committee on Legislation of the Federal Bar council compris­
ing lawyers practicing in Federal courts in New York, New Jersey and Con­
necticut, in opposing an earlier bill which, while differing in some respects from 
the present bill, contained the same purported advance commitment of future 
Congresses to act in particular circumstances. The Federal Bar Council report 
stated: 

"Legislation has been proposed which would commit Congress to call a federal 
Constitutional Convention under Article V of the Constitutron of the United 
States once applications for such a convention satisfying the mechanical req­
uisites set forth in the legislation were received from the proper number of 
state legislatures. S. 628, 91st Cong., 1st Sess. (1969). 

"By exercising such congressional judgment in advance, the bill would purport 
to preclude Congress from deciding that an application was untimely because 

'Ct. United State8 v. Bergman. 592 F. 2d 533, 536 (9thCir. 1979).
• See GoZeman v. Miner, 307 U.S. 533 (19'39). 
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of changed circumstances, stale because it arose from a malapportioned legisla­
ture and sought to overturn reapportionment decisions, or was properly rescinded 
while Congress was considering the question of calling a convention. 

"Basically, the bill seeks to exercise in advance of the event the power of 
Congress under Article V to determine questions concerning the call to any 
future convention, thus preempting consideration of such issues in their factual 
context when presented. 

"'We believe that such a step attempting to bind future elected Federal Legis­
latures may well be unconstitutional and void, because the calling of a conven­
tion is a pOlitical function and no court would seek to compel one Congress 
to exercise its political functions as decreed by its predecessors. 

"... The same may be said of the provision ... that no application may be 
withdrawn while the requisite number of applications are under consideration 
by Congress. 

"In our view the calling of a federal Constitutional Convention is a step not 
to be lightly taken, and no judgment in favor of such a step should be exercised 
in advance. Otherwise we may gut our 'great instrument of government. intended 
to endure for unnumbered generations .. .' Dimick v. Schiedt, 293 U.S. 474,490 
(1935) (Stone, J. dissenting)." Federal Bar Council, Bulleting of Reports Con­
cerning Legislation 9-10 (Jan. 1970). 

The same position has been taken by Professor Charles L. Black, Jr., of Yale 
Law School in a letter to the Chairman of the House Judiciary Committee on 
February 28, 1972 where he stated: 

"This bill, as to the vote commanded in its crucial Section 6, rests on the con­
stitutionally impossible assumption that this Oongress can bind the consciences 
of successor Congressmen and Senators, on questions of contitutional law and 
policy." 

Professor Black also points out that a resolution to call a convention is no­
where exempted from the blanket provision of Article I, section 7 (3) of the 
Constitution that "Every order, resolution, or vote to which the concurrence of 
the Senate and House of Representatives may be necessary (except on a ques­
tion of adjournment) shall be presented to the President of the United States; 
and before the same shall take effect, shall be approved by him, or being dis­
approved by him, shall be repassed by two· thirds of the Senate and House of 
Representatives ..." 

There is historical precedent that amendments to the Constitution proposed 
hy Congress have never been presented for Presidential approval." But such 
amendments proposed by Congress require a two-thirds vote on the part of both 
Houses of Congress, the majority necessary to override a veto. Under the proposed 
legislation, a majority of Congress would be directed by the proposed statute 
to call a Federal Constitutional Convention-without presenting the matter to 
the President. The two-thirds approval required by Article I, section 7 (3) in 
the absence of Presidential approval is thus circumvented by a mere statute. 
We do not think this is either wise or constitutional. 

The President's partiCipation is also important because apart from the judi­
ciary, which thisbiU excludes from all participation in matters concerning the 
calling of a convention, the President is the only officer involved in the process 
who represents the entire nation rather than a particularized constituency. Com­
pare Neustadt, Presidential Power (1962) ; Rossiter, The American Presidency 
(Mentor edt 1960) ; Jaffe, "The Effective Limits of the Administrative Process: 
A Reevaluation," 67 Harv. L. Rev. 1105, 1107-13 (1954); Jaffe, "JUdicial Re­
view: Question of Law," 69 Harv. L. Rev. 239,273-74 (1955). 

The exclusion of the President from action contemplated by the bill is in our 
view one of the few instances where a statute could be found to violate the Con­
stitution by simply laying the provision "alongside" the Constitution to see "if 
the latter squares with the former," as Justice Roberts said was done by the 
Court in United States V. Butler, 297 U.S. 1. 62 (1936). 

The problem with the bill is that it gives these matters insufficient importance 
by assuming that the only pertinent questions will be mechanical-I.e. does the 
number of applications equal two-thirds of the states? This is not necessarily 
true-indeed the opposite may well be the case in a concrete situation. 

3 See Hollingsworth v. Virginia. 3 U.S. 378 (1798) : but see Black "The Proposed Amend­
ment ilf Article V: A Threatened Disaster," 72 Yale L.J. 957 (1963). 
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For example, the question of what applications are sufficiently similar, if not 
identical in all respects, to be counted toward the same request for a convention 
is far from mechanicaL 

Referring to the Sherman Act, Chief Justice Hughes once said, "As a charter 
of freedom, the Act has a generality and adaptability comparable to that found 
to be desirable in constitutional provisions." Appalachian Goal8, Inc. v. United 
States, 288 U.S. 344, 359-60 (1933). Article V possesses these attributes. The 
pending bill does not. 

In legislation purporting to flesh out the Constitution rather than to deal 
with specific problems, it is particularly important to avoid what Justice Holmes 
has called "delusive exactness," Truax v. Garrigan, 257 U.S. 312, 343 et seq. 
(1921) (Holmes, J. dissenting) and to keep in mind Chief Justice Marshall's 
famous dictum that "it is a Constitution we are expounding." In seeking to 
anticipate and provide specific and purportedly binding answers for all future 
questions under Article V, we could easily fall into the trap described by Karl 
N. Llewellyn in "Meet Negotiable Instruments," 44 Oolum. L. Rev. 299, 322 
(1944) : " ... Once a man starts thinking up unhappy contingencies and sets about 
the careful legal covering of himself against each of them, he has embarked 
upon a course which ends only with the incorporation of a fifteen volume en­
cyclopedia of law and procedure or else with plain exhaustion." 

This bill, in pUrporting to be a tight solution with no leeway for the unfore­
seen, avoids Llewellyn's trap by assuming all of the questions to be mechani­
cal and no real questions exist. If such legislation were passed, and not deemed 
invalid, a rule of reason would probably be read into it. Of. Stanitard Oil Go. 
v. United States, 221 U.S. 1 (1911); United State8 v. American Tobacco Ga., 
221 U.S. 106 (1911). 

We do not agree, however, that this bill would pass muster either consti· 
tutionally or as wise. The bill seeks to prevent full consideration of the ques­
tion of calling a constitutional convention in its full factual context by settling 
all possible issues in advance. This we believe to be wrong, unwise and not 
necessarily binding even if adopted. 

Respectfully submitted. 
COMMITTEE ON FEDERAL LEGISLATION. 
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POLITIOAL IMPLICATIONS OF A NATIONAL CoNSTITUTIONAL CONVENTION 

(By Kenneth Kofmehl, Purdue University) 

The Senate Subcommittee on the Constitution is considering S. 3 and S. 1710, 
bills to provide procedures for calling constitutional conventions for propos­
ing amendments to the Constitution of the United States on application of the 
legislatures of two-thirds of the states. pursuant to Article V of the Constitution. 
The basic issue involved in this legislation IS whether or not Congress should 
facilitate recourse to this hitherto unused method of amending the Constitution. 
Its decision is fraught with grave consequences for our political system and 
processes. This paper deals with some of these and political factors likely to 
give rise to them. 

IMPACT ON THE CONSTITUTION 

Obviously, proponents of invoking the constitutional convention approach 
expect it will enable them to get amendments proposed that they otherwise 
could not. Some like California Gov. Jerry Brown have frankly admitted the 
aim of pressuring Congress to act through fear of what might eventuate from 
the untried convention procedure. Should that tactic fail, however, most are 
confident that a constitutional convention would be amenable to their wishes. 
In either case, the reRult would be to increase the ease with which the Con­
stitution can be altered. This would seriously jeopardize its nature. The difficulty 
of persuading Congress to propose amendments has served that document well 
by protecting its essential character. As a relatively brief statement of fun­
damental principles couched in general terms, it has bl:len flexibly adapted 
through interpretation while preserving the appearance of a stable foundation 
for our political system. As a revered symbol embodying basic procedures in­
dispensable to democracy as a method of government, the Constitution has 
helped gain acceptance for them and to legitimate policies adopted in accord­
ance with them. 

These attributes of the Constitution would be impaired by too frequent altera­
tion or by addition of inappropriate material. As the late Alexander M. Bickel, 
a leading constitutional scholar, pungently observed, "I fear that with constitu­
tions, as has happened in many of our States, familiarity of amendment will 
breed a species of contempt." 1 

Experience with state constitutions does indeed confirm the dangers of exces­
sive amendment. According to an eminent authority on the subject, Albert L. 
Sturm, "The original state constitutions were short, rarely containing more than 
5,000 words, and demonstrated the principle that the basic law should be re­
stricted to fundamental matters.'" However, in the past hundred years or so, 
most state constitutions underwent a drastic transformation, greatly increasing 
in length and detail to the extent that in many respects they were indistinguish­
able from statutory law. By 1969 the worst example was the Louisiana constitu­
tion, which numbered over 1,000 pages and ran to an estimated 253,800 words. 
The average length of the flfty state constitutions that year was 30.075 words. 
This was about four times as long as the Constitution of the United States, which 
contained approximately 7,250 words then! 

Professor Sturm ascribes the inclusion of much nonfundamental and transi­
tory material of a statutory sort in state constitutions and their mushrooming 
size to popular distrust of legislatures, public dissatisfaction with judicial inter­
pretations of constitutional provisions, the pressure of special interests for con­
stitutional status, faulty drafting, and the tendency of lengthy constitutions to 
breed more amendments. He also comments, "The trend in the past has been to 
impose numerous and excessive restrictions on governmental agents, particularly 
the lawmaking body.' 

The similarity of these dynamics to the motives behind current campaigns to 
call a national constitutional convention is obvious. The instant cause of concern 
with this procedure, an amendment requiring a balanced budget, reflects distrust 

1 U.S. Congress, Senate. Committee on the Judiciary. Subcommittee on Separation Of 
Powers, Hearing8 on Federal Oonstltutlonal Oonvention, 90th COng., 1st Sess., Oct. 31, 
1967. II. 61. 

• Thirt1/ Year8 01 State OonBtUut'on.-MaMng: 1988-1968 (New York: National Municipal
League, 1970). II. 1>. 

• .Ibid.. pp. 14-15. 
'Ib'd., p. 6. 
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of Congress and would seriously restrict its control over fiscal measures. The 
resolute effort to write into the Constitution a ban on abortions expresses intense 
dissatisfaction with judicial interpretations of that document. If success crowns 
the endeavors of groups pushing these proposals, other organized interests will 
be encouraged to insert their pet prescriptions into the Constitution and bring 
about an upward spiral of amendment. 

Besides facilitating the inclusion of inappropriate substantive policies in the 
Constitution, a national convention might very well produce undesirable changes 
in the basic framework and procedures of government. Data from stateconstitu­
tional conventions supports the assumption that a large proportion of the dele­
gates to a national convention would aspire to the public offices whose powers 
they are authorized to modify. For example, from the 1961-62 Michigan con­
stitutional convention, George Romney, vice president of that body, was elected 
governor in 1962. In that same election, 45 of the 147 convention delegates songht 
seats in the state legislature. Others of them were candidates for lieutenant 
governor, secretary of state, attorney general, state treasurer, university re­
gents, and judgeships, as well as for local offices.' Because of coveting the presi­
dency or a seat in Congress, delegates to a national convention would be inclined 
to propose restrictions on tenure in these offices (e.g., limiting the President to 
a single six-year term or members of Congress to twelve years of service) to in­
crease the turnover and multiply the chances of competing for them. Blinded by 
ambition, such delegates might not have due regard for the adverse effects on 
political accountability of denying an opportunity for reelection or on responsi­
ble decisionmaking of forfeiting experience and judgment by automatically re­
moving capable incumbents. 

IMPAIBMENT OF POLITICAL PBOCESSES 

These kinds of modifications of the Constitution could have very untoward 
effects on our political system. Some would likely engender disillusionment and 
aggravate political alienation. For instance, several advocates of a balanced 
budget amendment freely avow that it can serve only as a symbol. Aware of the 
impossibility of straightjacketing Congress so that necessary measures cannot 
be taken to deal with unanticipated fiscal emergenci(>s arising out of war, eco­
nomic depression, or other catastrophes, they have built into their proposal 
escape clauses that reduce the purported restrictions to mere exhortations. Once 
such an amendment were adopted and perception of Its charade-like character 
spread among the electorate, the ensuing cynicism about the Constitution would 
add a new and ominous dimension to political alienation. To date public opinion 
polls show that despite declining confidence in specific national government 
institutions--the presidency, Congress and even the Supreme Court-there is still 
strong support for our political system as a whole. However, disenchantment 
with the Constitution would erode the foundation for the system itself. 

Adoption of the antiabortion amendment or others that represent efforts by 
a segment of the population to impose its moral views on the rest would further 
increase disrespect for the Constitution and contribute to a general breakdown 
of law and order. For such constitutional provisions would surely be fiouted by 
the millions of persons with intensely held convictions based on differential 
perceptions of morality. Experience with the ill-fated noble experiment of pro­
hibition in the 18th Amendment is instructive in this regard. 

.Moreover, our ability to achieve consensus on other pressing issues of national 
policy would be impaired. For a necessary condition to reach that sort of agree­
ment is an underlying consensus on the basic rules of the game for conducting 
pOlitical activities. To the extent that the Constitution, which embodies many of 
these vital procedural safeguards, becomes discredited, their acceptance is jeop­
ardized. Also, acrimonious struggles over inserting sumptuary legislation into the 
Constitution would exacerbate the divisiveness that is already too prevalent in 
our highly fragmented society. 

Consensus on public policy is necessary for any political system based on con­
sent of the governed. As J. Roland Pennock, distinguished democratic theorist, 
has remarked: "It is a commonplace that democracy will fail where a certain 
undefinable minimum of agreement ceases to exist. Without some degree of con-

WOllam N. Thompson, "An Analysis of the LeglslRUveAmblttons of State Constitu· 
tional Convention Delegates," We"em PoUtloal QfUJrterltl, VoL 29, No.3 (Sept., 1976),
p.431. 

I 
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sensus, the democratic process and especially bare majority decisions, will not 
be tolerated."· 

Because of the great diversity in the United States, consensus has always been 
especially important in our political process and is becoming even more so as we 
enter an age of scarcity. For that will result in governmental allocative decisions 
reqUiring sacrtfices by our citizens. Such decisions will only be acceptable to 
the citizenry if they are perceived to be just, and they are likely to be so if reached 
through consensus. Because of its representativeness and procedures, Congress 
may be our national institution best able to reach consensus decisions: 

DANGER TO CONGRESS 

Recourse to the national convention approach to amending the Constitution 
endangers the successful functioning of Congress in a number of ways. As men­
tioned above, a national convention might propose limits on tenure of members 
of Congress that would reduce their political accountability and capacity for 
responsible decision-making. Even the threat of calling a convention might impair 
the deliberative processes of Congress and conduce to unfortunate legislative out­
comes. To avoid the harmful potentialities of such a convention, Congress might 
approve constitutional amendments it otherwise would not. Or Congress might 
pass undesirable legislation in order to obviate efforts by a convention to accom­
plish the same purpose with an amendment that would write statutory language 
into the Constitution and mar the integrity of that document. Thus, from laudable 
motives, Congress might be prompted to take ill-advised actions. 

If a national constitutional convention ever materialized, the adverse effects 
on Congress would be even more pronounced. Uncertainties about the scope of 
congressional powers while a convention was addressing itself to modifying them 
would inhibit Congress from acting on matters falling within their purview. The 
propagandizing in the campaigns for election of delegates and rhetoric during 
the sessions of the convention, which would certainly receive wide media coverage, 
would further diminish the prestige of Congress. To gain support for restricting 
Congress or for removing subjects from its jurisdiction, proponents of such action 
Undoubtedly would exaggerate its shortcomings and promote misconceptions in 
which some of its strengths are perceived as weaknesses; e.g., the slowness with 
which it acts on a matter on which a consensus takes a long time to develop. 
Inasmuch as current opinion polls show that Congress has sunk to a record low 
in public approval, negative reinforcement of this sort is the last thing it needs." 

> As the campaign for a balanced-budget amendment confirms, there are mount­
ing efforts to impose restrictions on Congress. If any of these succeed, the reo 
suIting restraints on Congress would hamper its ability to deal effectively with 
national problems. In turn, this would further reduce public confidence in Con­
gress. And that would encourage additional attempts to prescribe constitutional 
remedies for alleged congressional ailments. To protect Congress as an institu­
tion against these kinds of assaults, the members would have to engage in 
time-consuming counterattacks, which would divert their attention from the 
agenda of important national and international issues which Congress should 
be considering. 

WHAT MANNER OF DELEGATES 

Proponents of the national convention procedure attribute anxieties about 
it to lack of faith in our ability to produce delegates comparable in qUality with 
the framers of the Constitution. They suggest this is a libel on the wisdom and 
trustworthiness of the present generation. It is nothing of the sort. Nor does 
it reflect belief in the mythology that the framers were demigods, the like of 
which no longer walks the earth. No one disputes that there is a large number 
of intelligent, highly educated, and otherwise gifted persons in the country 
today, many of whom may well surpass most of the framers in raw ability and 
rectitude. The basic question is whether or not individuals with appropriate 
attitudes would be selected from this reservoir of talent. Besides being very 

• J. Roland Pennock, "Responsiveness, Responsibility. and Majority Rule," American 
Pollfic,d 8clencB Review. Vol. 46, No.3 (September 1952), D. 795. 

• For discussion of this Doint and the role of 'Congress in blliI<'Iinsr consensus, see Richard 
F. Fenno. Jr., Home 8fllZe: House Members in Thew Districts (Boston: Little,> Hrown & 
Co.. 1978). I). 245. 

• The 19 percent approval ratinsr given 'Consrress in June. 1979 is 10 points lower than 
itR rating In Sentember ]978 and 29 polntR below its 48 percent approval ratinsr In August
1974 (George GaIluD, "Perf>orman~e Ratings fo)' Both Carter, Congress Decline to New 
Lows," The Gallup POll, June 21, 1979, pp. 1-3). . 
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well educated and experienced in practical politics, the framers were hard­
headed pragmatist~ thoroughly disposed to compromise. They had an acute ap­
preciation of the requisites for a viable constitution, aud they were dedicated 
to producing such an instrument. . 

Under present conditions, a preponderance of delegates wIth these character­
istics is not apt to be chosen. In the first place, there would predictably be low 
voter participation in their election. Experience in the states indicates that a 
smaller proportion of the electorate votes on matters involving constitutional 
conventions than in other kinds of elections. For example, in Maryland on Sep­
tember 13, 1966, only 13.6 percent of the registered voters took part in a refer­
endum on calling a state constitutional convention. However, 65.2 percent of 
them voted for governor in the general election on November 8, 1966. Similarly, 
in New Mexico, 71.4 percent of the registered voters cast their ballots for governor 
in the 1970 general election. Yet, eleven months earlier, only 30.2 percent of 
them had bothered to vote on proposals made by a constitutional convention." 
Generalizing about the pervasiveness of this phenomenon, Professor Sturm 
writes, "The generally low level of public interest refiected in nonvoting on con­
stitutional issues exists in practically all the states." 10 That there would be a 
comparably low level of voting fOr delegates to a national constitutional con­
vention can reasonably be inferred from Austin Ranney's findings about the 
parallels between low turnout in presidential primaries and other primary 
elections in the states." It is a truism that in elections with small turnout, voters 
tend to be atypical. Obviously, they have more intense interest than the rest of 
the electorate and often hold more extreme views. 

Second, during the past two decades, a new type of political activist, dubbed 
"purist" by Aaron Wildavsky, has displayed remarkable growth in numbers 
and infiuence on national politics. Consisting largely of college educated, middle­
and upper middle-class professionals, the purists have ample leisure and other 
resources to participate in political activities. Ideological and issue-oriented, they 
are averse to compromise. They are more concerned about' policy than party and 
give ideology priority over electoral victory. They possess communications skills 
of a high order. And they want their views expressed without equivocation." 

The synergistic effect of these two factors (low turnout and purists) was 
demonstrated in the composition of the 1972 Democratic National Nominating 
Convention, for which more than three fourths of the delegates were elected 
in state presidential primaries. A large majority of the delegates were purists. 
In her monumental study of the 1972 nominating conventions, Jeane Kirkpatrick 
concluded that this outcome was not caused by the imposition of quotas but by 
the influence of party activists on delegate selection.13 

Hence, there is every reason to believe that a comparable proportion of dele­
gates to a national constitutional convention would consist of purists. Their mode 
of selection is almost identical to that for most of the 1972 nominating conven­
tion delegates. On the national political scene, purists are as prominent as ever 
and, if anything, would probably be more influential in delegate elections deal­
ing with abstract issues of constitutional revision than in delegate eleCtions 
centering on the choice of presidential candidates. 

The consequences for the Constitution are obvious. With their characteristic 
mind set, purists would insist on writing their prepossessions speCifically into 
that document no matter how destructive such action might be of its basic 
nature as a rather short general statement of fundamental principles of govern­
ment. 

LACK OF INSTITU'.rIONAL CONSTRAINTS 

Whatever the proportion of purists among the delegates to a national consti­
tutional convention, they would be able to act more irresponsibly and to exert 
more influence than a corresponding number of them in Congress could because 
of differences in institutional characteristics of the two bodies. Span of exist­

• Computed from figures in Maryland ManUal, 1967-1968 ~Annapolis Md.: Hall of 
Records Commission of the State of Maryland. 1968), pP. 503, 539. 562; The Book 01 the 
State8, 1970-1971 (Lexington, Ky. : The Council of State Governments, 1970), p. 26, Table 
li; ibid., 1972-1973 (Ibid.. 1972). P. 44. 

" Sturm, Thirty Years of State OOWltitution-Making. p. 87. 
U Austin Ranney, "Turnout and Representation in Presidential Primary Elections," 

American Political Science Review. Vol. 66. No.1 (Mar('h 1972), Pp. 23-24. 
to Nelson W. Polsby and Aaron WlIdav~ky. Presidential Elections (4th ed.: New York, 

Scribners, 1976). P'f' 22. 29-34: Je9ne Kirkpatrick. The New Pre8idential Elite: Men anti 
Women in Nationa Politic8 (New York: Russell Sage Foundation, 1976), pp. 8-9. 

13 Ibid., pp. 330-331. 
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ence, procedures, norms, and informal power structures in Congress, a continu­
ing organization, impose constraints that would be absent in a constitutional 
convention, an ad hoc organization. Convention delegates would not be subject 
to the check of running for. reelection. They would bear none of the burden of 
passing any legislation required to implement the amendments they initiated. 
For a convention, the Constitution does not mandate extraordinary majorities 
for decisions of unusual gravity, such as the two thirds vote of both houses of 
Congress necessary to propose amendments. Some legal scholars argue that any 
attempt by Congress to prescribe such a requirement would be unconstitutional. 
And the short life span of a convention would militate against its voluntarily 
adopting formal rules necessitating more than a simple majority vote for any 
kind of decision. 

Moreover, all the delegates to a convention would start out on equal footing. 
All would be newcomers. There would be no seniority or socialization of novices. 
Actually, there would be no folkways, such as reciprocity or speciillization, to be 
transmitted thusly and to help control the behavior of delegates. And there would 
be no hierarchy of senior members with informal structures of power built on 
longstanding friendships, respect, and intricate patterns of mutual understand­
ings and obligations. In a convention, for the most part, there would be only the 
formal organization, supplemented by such blocs or other groupings as might 
develop during its brief existence.:u. . 

In' Congress, by exploiting strategic positions in internal power structures, or 
procedural safeguards like the Senate filibuster, even a few members with al; 
acute grasp of constitutional necessities can block undesirable amendments and 
can insist on modifying others until they become acceptable. In contrast, at a 
national constitutional convention, which would lack most such institutional 
constraints, a bare majority of purists could work its will. 

INADEQUACY OF STATE SAFEGUARDS 

Eeven supporters of the national convention approach recognize the need for 
consensus on any proposed amendments to the Constitution. Conceding the insti­
tutional deficiencies of a national convention in this respect, they insist never­
theless that the requirements of requests by two thirds of the State legislatures 
for calling a constitutional convention and of ratification of its output by three 
fourths of the States would ensure consensus on the end product. But would they? 
Recent experience with State legislatures in approvine- anpli"'ati(\ll~ to Con"''"PFIFI 
to call conventions is not reassuring. From research on the first 21 States to pass 
petitions for a convention to propose a balanced budget amendment, Common 
Cause found that some legislatures rushed the petitions through without much 
deliberation. In two States, no committee in either house of the legislature con­
sidered the petitions before they were approved. Committees held hearings where 
the public was allowed to testify in only six legislatures. Committee reports 
explaining the proposed action were issued in but six States. And frequently 
committee consideration was perfunctory. For instance, in the Colol'ado Legisla­
ture, the Senate committee held a half hour discussion of a petition on January 30, 
1978, before voting seven to one to report it favorably to the Senate, where it 
passed without a recorded vote on February 3. On March 9, the House committees 
discussed the petition for only six minutes before approving it by a vote of six 
to two. On March 20, after some debate, the House passed it by a vote of 40 to 24.'" 

The campaign for a convention to propose an antiabortion amendment reveals 
confusion among State legislators when approving petitions for such a purpose 
and intense pressure brought to bear on some of them by single-issue interest 
groups. For example, in the Massachusetts Legislature, the night the House 
passed a petition, Representative Elaine Noble recounts. "It was done on a voice 
vote, later, in the middle of a lot of other bills. A lot of people didn't really know 
what they were voting for." 10 In New York after Stanley Steingut, Speaker of 
the assembly, had played a key role in defeating a petition, he was the target of 
vituperative lobbying that included a number of full page ads attacking him in 
the local Albany newspapers." 

U For discussion of such characteristics of state conventions, see Thompson, We8teN! 
Political Quarterly, Vol. 29. p. 429. 

" "A Constitutional Convention. The Need for Debate," Ourrent, No. 213 (.Tune. 19711, 
p.22). 

,. As quoted In Lisa 'Cronln Wohl. "Are We 25 Votes Away From LORing the Bill 01 
Ri~hts ... and the Rest of the Constitution?" MS, Vol. 6, No.8 (Feb., 1978), p. 97. 

17 Ibid., p. 98. 
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Moreover, if the required two thirds of the State legislatures applying for a 
convention were from the 34 least populous states, they WOUld. represent only 
31.1 percent of the voting age population of the United States. If the three fourths 
of the State legislatures (or State conventions, depending on which method Con­
gress specified) necessary for ratification were from the 38 smallest States, they 
would represent only 40.2 percent of the voting age population. Since the vote 
would undoubtedly be divided in each of these State legislatures, legislators rep­
resenting somewhere between 16 and 31.1 percent of the voting age population 
could require a national constitutional convention to be called, and State legisla­
tors or State convention delegates representing somewhere between 21 and 40.2 
percent of the voting age population could ratify its proposals.18 This would 
hardly fit the definition of a national consensus. Such a scenario is not too fanci­
ful because the smaller of these States are predominantly rural, and many of the 
larger are in the Bible Belt. Hence, on any style of life amendments, they could 
very well make common cause against the preduminantly metropolitan population 
in the 12 largest States. 

UNDESmABILITY OF GUIDELINE LEGISLATION 

Because of the predictably adverse impact on our political system of the na­
tional convention approach to amend the Constitution, Congress should strongly 
discourage recourse to it. Enacting any of the proposed bills setting forth proce­
dures for calling a national constitutional convention would have the opposite 
effect. To do so would apparently give congressional endorsement to using this 
method of proposing constitutional amendments. Requiring that copies of each 
petition received by Congress from a State legislature be sent to every other State 
legislature, as all the pending bills do, would stimulate interest in campaigns
for particular amendments with which many legislatures might otherwise be 
unfamiliar. By prescribing criteria for petitions, guideline legislation would re­
move conditions that prevent some State legislatures from participating effectively 
in these endeavors. Presently, State legislatures are unsure about how to frame 
a valid request for a national convention, and some do not know where in Con­
gress to send their applications.' • 

Advocates of enacting guidelines now argue that adopting them before re­
ceiving 34 applications fOr a convention on the same subject would avoid 
controversy-possibly even avert a constitutional crisis-afterward. Quite the 
contrary, it would cause even greater disputation then. Having fulfilled the 
statutory specifications for their applications. state legislatures would expect 
them to be honored by Congress. Yet, the Congress sittin&" at the time the issue 
of calling a convention arises might not agree with the criteria in the law 
and could not be bound by them. To do so would require members of Congress 
to surrender in advance their judgment on matters of constitutional interpreta­
tion on which opinions honestly differ and which circumstances may alter. For 
example, how long should petitions remain valid? Until recently, there was gen­
eral agreement that 7 years was a reasonable period to indicate a contemporane­
ous demand for a convention. However, as a consequence of the struggle over 
extending the time for ratification of the Equal Rights Amendment, thinking 
has changed in this regard. What once seemed appropriate may no longer be 
acceptable. Because the context in which issues of this sort may develop cannot 
be foreseen, Congress should preserve the maximum latitude for deciding them 
when they arise instead of attempting to bind itself .before hand by statutory 
prescriptions that may be inappropriate then.'" 

MEMORANDUM 

To: Hon. Birch Bayh, Chairman, Subcommittee on the Constitution. 

From: Kennth Kofmehl, Professor of Political Science, Purdue University. 

Date: July 4, 1980. 

Subject: Questions on Constitutional Convention Procedures. 


To supplement my prepared statement, you have asked me to answer ques­
tions on constitutional convention procedures sent to me by Linda Rogers­

18 Computed from figures in U.S. Bureau of the Census. Statistical Ab8tract 01 the UnUett 
States: 1978 (99th ed. ; Washington, D,C .. 1978). pp. 14. 522. 

19 U.S., 'Congressional Record. 96th Cong., 1st Sess., Jan. 15. 1979, Vol. 125 (daily ed.), 
p. S75. 

2U For supporting arguments, see Charles L. Black, Jr., "Amending the Constitution; A 
Letter to a Congressman," The Yale Law Journal. Vol. 82, No.2 (December 1972), pp.
189-196. 

http:proposals.18
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Kingsbury, Chief Clerk, Subcommittee on the Constitution. The questions are 
listed below with my answer to each immediately under it. 

1. Question. It has been recommended that the procedures issue should be 
confronted at a time when the problem can be faced in the open and without 
pressure, in order to be prepared in advance of state action. Since most scholars 
agree that one Congress cannot bind another, would it be a prudent use of the 
Congress' time to consider implementing legislation before applications are re­
ceived from the states for a convention? Should Congress routinely enact 
procedures legislation at the beginning of each Congress in order to be 
prepared?

Answer. For several cogent reasons, it would not be a prudent use of the Con­
gress' time to consider implementing legislation for a convention before valid 
applications were received from two-thirds of the states. First, with regard to 
lliany aspects of such legislation, it is impossible to decide in the abstract what 
are appropriate provisions. Only knowledge of conditions at the time a conven­
tion is to be called can furnish a basis for intelligent action. A good example is 
afforded by the campaign for a constitution convention to propose amendments 
to frustrate the Supreme Court's reapportionment decisions. Within far less than 
seven years, many of the state legislatures submitting petitions had been re­
apportioned. Hence, their applications became stale much short of the time that 
most proposed implementing legisaltion would keep such petitions effective. 
Additional illustrations of this point are set forth below in my answers to other 
of your questions.

Second, such legislation involves major constitutional and policy questions. 
Congress should not settle them when national attention is directed elsewhere 
as is presently the case. The only time that the general public can be sufficiently 
aroused about such procedural issues is when a substantive change in the Con­
stitution is imminent. Even most of the very limited current discussion of these 
questions in national news media and professional journals has been stimulated 
by ongoing campaigns for budget-balancing and antiabortion amendments. Not 
until Congress is confronted with a situation apparently requiring it to call a 
convention for proposing such amendments will more than a small fraction of the 
potentially attentive public become interested. Only then will Congress be able 
to ascertain the preferences of an informed electorate on these momentous 
issues. 

Third, as I stress in my prepared statement, using the national convention 
approach to amending the Constitution would have predictably adverse effects on 
our political system. Enacting any of the proposed federal convention procedures 
bills would encourage recourse to this method of proposing constitutional amend­
ments. Also, adoption of such legislation beforehand would exacerbate any contro­
versy whenever thirty-four applications for a convention on the same subject 
were receivPd. Having fulfilled the statutory specifications for their applications, 
state legislatures would expect them to be honored by Congress. Yet, the Con­
gress sitting at that time might not agree with the criteria in the law and could 
not be bound by them. 

In particular, Congress should not routinely enact procedures legislation at 
the beginning of each Congress in order to be prepared. To do so would compound 
the shortcomings of adopting such legislation in advance. There would be a 
strong tendency to endorse perfunctorily provrsions of a questionable nature on 
the assumption that they had already been carefully considered. Yet, they would 
not have been subjected to the searching scrutiny that comes only from an assess­
ment of relevant conditions at a time a convention is actually going to be called. 
For instance, two earlier versions of S. 3 (S. 215 of the 92d Congress and S. 1272 
of the 93rd Congress) were approved by the Senate. Despite hearings on an ante­
cedent bill (S. 2307 of the 90th Congress) and floor debate and detailed com­
mentary in law journals on S. 215 and S. 1272, their current incarnation, S. 3, 
contains provisions on basic matters, such as apportionment of delegates, to 
which strong objections have been raised by several eminent legal scholars. 

2. Qltestion. Section 3 (b) of S. 1710 provides that questions "concerning the 
State legislative procedure and the validity of the adoption or withdrawal of a 
State resolution cognizable under this Act are determinable by the State legis­
lature." Would this provision take aWaY all power of Congress to consider the 
validity of a resolution, regardless of the circumstances surrounding its allegPd
adoption? 

Answer. Evidently the drafter of Section 3 (b) intended that decisions by a 
State legislature on questions concerning the adoption or withdrawal of a state 
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resolution shall be binding on the Congress. That is the clear connotation of the 
word "determinable." Also, otherwise the language would be unnecessary. For 
no one could dispute the power of a state legislature to decide initially questions 
concerning the validity of its actions. , 

3. Question. Likewise, in Section 3(b) and Section 5(b) of S. 1710, the power 
is removed from Congress to determine the validity of any withdrawal of an 
application. What are your thoughts on these sections? 

Answer. Even by implication, Congress should not waive its authority to 
determine questions concerning the adoption or withdrawal of a ·state's applica­
tion because allegations of irregularity and bad faith on the part of a state 
legislature might, quite conceivably, arise. And the legitimacy of the Consti­
tution would be weakened if it could plausibly be charged that a constitutional 
amendment had come into being by means of irregular state procedures. 

To avoid any misunderstanding in thi-s respect, I would revise Section 3(b) 
of S. 1710 as follOWS: 

"(b) Questions concerning the adoption of a State resolution cognizable under 
this Act shall be determined by the Congress of the United States." 

And I would add the following paragraph to Section 5 of S. 1710: 
"(c) Questions concerning the withdrawal of a State's application shall be 

determined by the Congress of the United States." 
4. Question. In many of the petitions that have been submitted, it appears 

there has been consideration by the State governor and in many instances the 
governor's signature appears on the petition. Would this indicate that State's 
preference for including the governor in the process, or possibly the tradition 
of that State's legislative policy? 

Answer. Any opinion I might venture on why some States include their 
governors to varying degrees in the application process would be pure conjec­
ture. However, I do feel very strongly that S.1710, S. 3, or any other implementing 
legislation should not exclude governors from the application process. At a 
minimum, such bills (most of which ironically are imbued with a "States' 
Rights" philosophy) should leave the decision on participation by the governor 
to each individual State. 

There are no compelling reasons in fact or theory for denying governors a role 
in the application process. Advocates of exclusion argue by analogy from the 
decision in Hollingsworth v. Virginia, 3 Dall. 378 (1798), that amendJ;Ilents 
proposed by Congress need not be approved by the President. However, being an 
unreasoned opinion, that precedent is weak, and many distinguished constitu­
tional scholars maintain it is erroneous. Likewise, exclusionists cite Hawke v. 
Smith, 253 U.S. 221 (1920), to justify their position. Although this case concerns 
ratification of a constitutional amendment by a State legislature, it nowhere 
deals with the role of the governor in that process. Moreover, in Smiley v. Holm, 
285 U.S. 355 (1932), which was decided 12 years later, the Court found that the 
term "legisulature" as used in the Constitution does require participation by the 
governor in the performance of some functions. 

In theory a strong case can be made for inclusion of the governor in the appli­
cation stage of the amending process. As Chief Justice John Marshall convincingly 
demonstrated in McCulloch v. Maryland, 4 Wheat. 316 (1819), it is the people, 
not the States as such, who are the source of constitutional powers. The people 
in a given State act through its government to express their will. Who is better 
able to reflect the preferences of the voters in a State than the governor, who 
is chosen directly by its entire electorate? Especially 'since gerrymandering of 
legislative districts is apt to distort representation in a State legislature, it is 
desirable that the governor help decide whether the people of a State wish to 
apply for a constitutional convention. 

5. Question. There have been several petitions submitted to Congress which 
estate,.in effect, that a convention is to be called on a specific subject, including 
specific language for an amendment, and if any other subject or language is 
adopted the.petition is to be considered null and void. What are your thoughts as 
to the consequences, if after a convention is called, several states were to with­
draw their petitions or refuse to partiCipate further? 

Answer. In the first place, a convention should not be called in response to the 
kind of petitions described, and Congress would be remiss to do so. A petition 
setting forth the exact wording of an amendment and stipulating that it must be 
adopted without change is not a valid application for a convention. Such a peti­
tion would deprive the convention of its primary function of propOsing amend­
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ments and reduce it to being a part of the ratification process. Secondly, both 
S. 3 and S. 1710 prohibit any state legislature from rescinding a valid application 
after two-thirds of the states have submitted such applications to Congress. 
Bence, it would not seem necessary to worry about the withdrawal of petitions 
after a convention is called. 

Of course, at any time, some delegates might refuse to participate further for 
a variety of reasons. Or because of being bitterly opposed to the whole idea of 
such a convention, several states might decline to send delegates. 'Vith no way 
of knowing what the magnitude of such abstentions might be, it is impossible 
to estimate the consequences. 

6. Question. If a procedures bill were to be adopted by Congress which included 
a provision for the calling of a limited convention, do you have an opinion as to 
the odds of that convention ultimately expanding the subjects for review and 
discussion? 

Answer. The odds are overwhelming that such a convention would ultimately 
expand the subjects for discussion and consideration because of its nature. A 
constitutional convention is intrinsically a deliberative body with the power to 
propose amendments incorporating what it decides are the best solutions to the 
problems assigned to it. To fulfill this function, a convention must be able to 
canvass a wide range of possible solutions. In doing so, it may discover implica­
tions of a problem that necessitate an entirely different approach than that 
contemplated in the call for the convention. Or to garner the requisite support 
for an amendment dealing with a subject entrusted to it, a convention may have 
to develop and propose an amendment on an unrelated subject as a quid pro quo. 
This latter possibility is enhanced by the conditions likely to prevail in the elec­
tion of delegates. As indicated in my prepared statement, voter turnout will be 
predictably low, and purists will constitute a disproportionate fraction of the 
electorate. Regardless of the subject of the amendments that a convention has 
been called to conSider, single-interest pressure groups will be out in force doing 
their best to exact commitments from the candidates to push their pet projects 
in exchange for their electoral support. Delegates who win election because of 
endorsing such extraneous issues can be expected to raise them at the convention. 

7. Question. The procedures legislation pending before this Subcommittee con­
tain a clause with respect to each delegate taking an oath to refrain from dis­
cussing any subject other than that subject which was authorized by the petition­
ing states. Other than a moral exhortation, what means of enforcement is 
available? 

Answer. There does not seem to be any means of enforcement. If there were, 
it probably should not be invoked. For such an oath-particularly of the sort 
prescribed in Section 8(a) of S. 3--may well represent an unconstitutional effort 
to deprive delegates of the discretion they need to fulfill the function of a consti­
tutional convention, which inherently must be free to consider various subjects. 

8. Question. The ABA and several constitutional scholars have recommended 
that convention delegates be popularly elected. Can you forsee any problems 
that may be connected with those elections with state laws, or possibly the 
necessity of amending state laws to accommodate those elections? 

Answer. Before responding to your question about the election of delegates, I 
would like to discuss a related matter, their apportionment. The apportionment 
formula in both S. 1710 and S. 3 is undesirable. Senators should be counted in 
determining the number of delegates. There should be as many delegates from 
each state as it is entitled to Representatives in Congress. In every state one 
delegate should be elected from each congressional district by the persons en­
titled to vote for the Representative from that district. 

Apportionment of delegates should be based on population. It is especially 
important to do so because the nation's population is not proportionately repre­
sented at either the application or ratification stages of this method of amending 
the Constitution. Moreover, there are sound reasons for concluding that the one­
person, one-vote rule is applicable to a national constitutional convention. Hence, 
the constitutionality of allowing each state as many delegates as it has Senators 
and Representatives in Congress is questionable because that distribution would 
give greater voting weight to the residents in some states than in others. Fifteen 
states would be overrepresented by 50 percent or more. However, allotting each 
state as many delegates as it has Representatives in Congress should satisfy one­
person, one-vote standards. The small variance in representation that would 
result from this prOvision would be preferable to the increased total number of 
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delegates (678) that would be necessary to achieve precisely equal representa­
tion if Alaska were allowed ,one delegate or to the disregard for the integrity 
of the states that wou>d result from redistricting the entire country without 
regard to state boundaries. 

To answer your question more directl,y I believe that a number of problems 
could arise if the procedures legislation provides that "delegates shall be 
elected ... in the manner provided by State law." For instance, circumstances 
might develop that would require federal conduct of elections of delegates to pre­
vent racial or other discrimination. Or in some regions there might be substantial 
sentiment for choosing delegates in nonpartisan elections. This would necessitate 
amending state la ... s to provide appropriate nominating and general election 
procedures, Some states might do this while others might prefer to continue with 
partisan elections. 'l'he resulting mix of partisan and nonpartisan delegates 
would pose grave prolJlems in organizing and conducting the constitutional con­
vention. Hence, to avert such difficulties, Congress might have to prescribe a 
uniform manner of electing delegates. Once again, these hypothetical cases, 
which could be multiplied many times, demonstrate the wisdom of not enacting 
implementing legislation until such time as a national constitutional convention 
is actually going to be called. 

9. Question. What are your thoughts on convention delegates being appointed? 
Would that appOintment be made lJy the governor or the State legislature? 

Answer. Most emphatically, I believe that convention delegates should be 
popularly elected. (Of course, any vacancies that occur in a state delegation 
might be filled by appointment as discussed beiow.) It is essential that conven­
tion delegates be responsive to the people they represent, for the people are the 
source of constitutional powers. Popular election is the best available means of 
achieving such responsiveness. Under no circumstances should delegates be 
chosen initially through appointment by the state legislature or by some other 
body it designates, This procedure, which state legislatures are empowered to 
use for picking preSidential electors, is anarchronistic. Since the 19th Century, 
no state legislature has appointed electors itself, but everyone has provided for 

, their popular election. 
In a situation where a vacancy occurs in a state delegation, the legislature of 

that state might not be in session at the time. Hence, it would seem more appro­
priate to authorrze the~overnor instead of the legislature to fill any such vacancy 
by appointment. 

10. Question. The ABA Report states there is no evidence of any federal con­
stitutional bar against a member of Congress serving as a delegate. Do you have 
an opinion on that? 

Answer. I find the supporting arguments of the ABA Report most persuasive. 
The Supreme Court has held that the provision of Article I, Section 6 barring 
Congressmen from holding offices under the United States applies only to an 
appointive position created pursuant to Article II, Section 2. Obviously this is 
not the case for an elected delegate to a national constitutional convention. 
Moreover, the Articles of Confederation contained a clause similar to Article I, 
Section 6. Yet several delegates to the Constitutional Convention of 1787 were 
members of the Continental Congress. 

11. Question. What are your thoughts with respect to a State legislator serving 
as a delegate to a convention? What are the ramifications of a State legislator 
serving as a delegate, proposing an amendment and then returning to the State 
and ratifying that amendment? 

Answer. If a state legislator is popularly elected as a delgate to a national 
constit.utional convention, I see no good reason why he or she should not serve. In 
my opinion, the most important consideration in this respect is the possibility of 
excessive influence not by individual state legislators but by the state legisla­
tures; To reduce that danger, any amendments proposed in this way should be 
ratified by state conventions, which should be popularly elected in accordance 
with rules prescribed by Congress. Otherwise, the state legislatures would have 
complete control over the initial and final stages of this method of amending the 
Constitution. This would tip the balance too far in favor of the state legislatures. 

12. Question. Would a provision in procedures legislation, such as that con­
tained in S. 1710, Sec. 7(a) which states that no Senator or Representative or 
,>erson holding an office of trust or profit under the United States, shall be ap­
pointed as a delegate-be an effective bar? 

Answer. In my opinion, tbe most important issne· is not whether such a bar 
would be effective but whether it would be desirable. Congress should not ban 
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Senators, Representatives, or other federal employees from serving as delegates. 
They would bring to a federal constitutional convention valuable firsthand knowl­
edge of national interests and a sense of responsibility for implementing any 
constitutional amendments that might ensue. The voters in each state should 
be free to elect whomever they deem best qualified to represent them as delegates
to a national constitutional convention. 

13. Question. Is the exclusion of Federal employees as delegates justified in 
light of the fact that State employees would not be excluded? 

Answer. As indicated by my preceding answer, I feel that the exclusion of fed­
eral employees as delegates would be neither justified nor desirable. 

14. Question. Is it appropriate for Congress to include in the implementing 
legislation a clause designating either the Federal government or the States to 
provide funds for the convention? 

Answer. In the implementing legislation, it is proper for Congress to authorize 
appropriations for the payment of the expenses of the convention, as Section 
8(b) of S. 3 does. However, Congress can only authorizes the expenditure of fed­
eral funds. It would be improper for Congress to try to allocate the costs of the 
convention among the states, and it would be very difficult to devise a suitable 
formula for that purpose. 

15. Question. In your opinion, which entity should bear financial responsibility 
for a constitutional convention? 

Answer. Very definitely, the federal government sho.udl bear financial respon­
sibility for a national constitutional convention because the convention would be 
performing a federal function. 

16. Question. S. 1710 embodies the basic tenets of federalism and the sover­
eignty of the States. In Section 8(b), which states that with respect to no federal 
funds appropriated for a convention, the states shall bear all expenses incurred. 
The constitutional question seems to be how can the Congress require the legisla­
tines of the sovereign States to appropriate funds for the support of a federal 
constitutional convention? In the past there have been instances of "matching 
funds", but precedent would be set for total financial support by the States. The 
convention would be totally dependent upon the goodwill of each and every State 
to pay its share, which as we know, was one of the problems faced by the Conven­
tion of 1787. . 
. Answer. Congress cannot constitutionally require state legislatures to appro­
priate funds for the support of a federal constitutional convention. Federal grant­
in-aid programs that require participating state governments to provide matching 
funds are not analogous to imposing the costs of a convention on the states. In 
such programs, state governments have the incentive of receiving federal funds 
at least equal to and generally much larger than the sums they contribute. More­
over, participation in any federal grant-in-aid program Is optional. That could 
hardly be the case with a national constitutional convention. For its legitimacy
would be impaired if a number of states declined to send delegates. 

You quite properly point out the difficulty of relying on voluntary contributions 
from every state government. The inadequacy of voluntarism in fiscal affairs has 
been repeatedly exemplified not only by the experience of our central government
under the Articles of Confederation but also by the present day refusals of mem­
ber governments to make their payments to the United Nations. In fact, the prob­
lem of financing a national constitutional convention would be even greater than 
in these instances because the states would not know what their respective fair 
shares of the total outlays were. There is no provision for allocating the costs of 
a convention among the states. 

In addition to to the difficulties you mention, Section 2 of S. 1710 poses severe 
financial problems for the GSA and other federal agencies. Section 8(b) states, 
"No Federal funds may be appropriated specifically for the purposes of payment 
of the expenses of the convention." Yet Section 8(c) ordains that the GSA Admin­
istrator shall provide such facilities and that every other federal agency shall 
prodde such information and assistance as the convention may require. The costs 
of such facilities and services, which are the expenses of the convention, could be 
very large. How would the GSA and other federal agencies be reimbursed for 
them if no federal funds could be appropriated specifically for that purpose? 
Moreover, would it be legal for federal agencies to divert funds appropriated for 
other programs to pay the costs of such facilities and services? And should these 
other' programs have to absorb such costs as they would have to do if there is no 
possibility of reimbursement? 
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17. Question. In S. 1710, the State supreme court justice with the most tenure 
shall convene the constitutional convention and administer the oath of office 
to each delegate and preside until officers are elected. What are your thoughts 
on this provision as to the practicalities and political impact?

Answer. It is difficult even to guess why this provision, which has a potential 
for considerable inconvenience, was made for filling a position that is largely 
ceremonial in nature. For instance, when needed to convene and preside initially 
over the constitutional convention, the most senior chief justice of the state 
supreme courts might very well be unavailable because of being in the midst 
of an extremely busy session. The most plausible hypothesis is that some sort of 
symbolic gesture is intended. If that be the case, I cannot imagine any signifi­
cant political impact that would result. 

In contrast, the provision in S. 3 for the Vice President of the United States 
to convene and preside at the outset of the convention is more reasonable. The 
Vice President is already in Washington, D.C., and does not have other pressing 
duties that would interfere with his discharging this responsibility. 

18. Question. As we know, the original convention was in session roughly five 
months and drafted the entire Constitution, do you have any recommendation as 
to the duration of any future convention? 

Answer. Because of the adverse effects on our political system while such a 
convention is sitting, some of which are set forth in my prepared statement, I 
recommend that any future convention terminate its proceedings within six 
months after the date of its first meeting. That'should be ample time to work out 
one or so specific amendments, which is all that a "limited" convention is sup­
posed to do according to its proponents. And Congress could always extend this 
period if necessary. 

The reasonableness of this period is attested by experience with the 27 state 
constitutional conventions that assembled during the 31-year period from 1938 
through 1968. The average length of these conventions, including both unlimited 
and limited bodies, was 4.4 months. And if the extraordinarily long Rhode Island 
convention is excluded, the average duration was only 2.6 months. 

19. Question. Section 9 of S. 1710 eliminates the provision in S. 3 which provides 
that a constitutional convention shall terminate in one year unless extended 
by Congress. Would this omisssion effectively authorize a continuing convention? 

Answer. Yes, this omission would effectively authorize a continuing convention. 
And if the provision in S. 1710 for state financing of the convention were realiz­
able, Congress would not even be able to terminate its proceedings by cutting 
off its funds. In any event, implementing legislation should prescribe the maxi­
mum duration of the convention. 

That the dangers of an unduly protracted convention are not imaginary was 
demonstrated by a Rhode Island constitutional convention that ran more than 
50 months. It convened on December 8, 1964 and did not adjourn sine die until 
February 17,1969. Can you imagine the consequences if a national constitutional 
convention continued for that length of time, which would include one and pos­
sibly two presidential elections and two congressional elections for sure! 

20. Question. I would like to draw your attention to the fact that S. 1710 does 
not provide for a vote on final passage of an amendment by the convention. If 
S. 1710 was to be passed by Congress, do you think it could be implied that the 
convention itself has the authority to determine the mode and margin of the vote, 
or would that become a matter to be decided by the courts? 

Answer. With respect to the mode of voting, Section 9(a) of S. 1710 does 
provide, "In voting on any question before the convention, including the proposal 
of amendments, each delegate shall have one vote." However, S. 1710 does not 
specify the margin of the vote on final passage of an amendment. And it cer­
tainly could be implied that the convention itself has the authority to determine 
the size of the vote required to propose an amendment. In general, for any in­
ternal procedures of a convention that Congress has not prescribed, the conven­
tion has inherent power to do so. 

21. Question. By what vote, whether required by procedures legislation or left 
to the convention to decide, do you think should be required for passage of an 
amendment? A simple majority or two·thirds or possibly some other fraction? 

Answer. The vote necessary for proposing amendments should be two-thirds 
of the convention delegates voting, a quorum being present. A quorum should con­
sist of a majority of the total number of delegates to the convention. This would 
correspond exactly with the vote required in each house of Congress for final 
passage of a constitutional amendment. 
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Whether proposed by Congress or a convention, a constitutional amendment 
should not be submitted to the states before a substantial consensus on its desir­
ability has been reached by a national deliberative body. A bare majority vote by 
a convention would not ensure this. . 

22. Que8tion. What provisions for judicial review should be incorporated in any 
procedures bill, or would the convention itself have to provide for any review by 
the courts? 

Answer. Neither procedures legislation nor the convention itself has to provide 
for judicial review. If the Supreme Court decides that questions arising out of 
this method of amending the Constitution are justiciable, judicial review can be 
exercised. And the Court will not decline to rule on such matters because Con­
gress has declared that congressional decisions on such questions shall be binding 
on the courts. Consequently, the provisions of S. 3 which purport to bar judicial 
review [Sections 3 (b) , 5 ( c ) , 10 (b) , 13 ( c )] are undesirable and should be deleted. 
For they serve no useful purpose and could aggravate the embarrassment caused 
by Congress by the Court's review. 

On the other hand, Congress should not ease the issue of justiciability by pro­
viding for judicial review in convention procedures legislation. As the Court has 
conceded in stating that various aspects of the amending process involve political 
questions, Congress has better means and facilities available to it to determine 
such questions than the Court has. Hence, Congress should not act in any way to 
reduce the long-standing reluctance of the Supreme Court to intrude into this 
area. 

23. Que8tion. What would be the status of any lawsuit brought before a conven­
tion assumes its responsibilities? 

Answer. To be effectual, any lawsuit seeking injunctive relief from the calling 
of a convention would have to be decided before the convention assembled, much 
less assumed its responsibilities. 

24. Que8tion. The ABA report suggests that a three judge district court panel 
be authorized to review any disputes that may arise with respect to a constitu­
tional convention. Do you have an opinion as to the advisability of this panel? 
How do you foresee this panel being selected? 

Answer. As indicated in my answer to Question 22, I do not believe that there 
should be any provision for judicial review in convention procedures legislation. 

25. QUf'8tion. As you know, S. 3 does not provide for any judicial review, 
whereas S. 1710 makes provision for an aggrieved State to bring an action in the 
Supreme Court directly, which was rejected by the ABA feeling that the initiation 
of suit in the Supreme Court necessarily escalated the level of controversy with­
out regard to the significance of the basic dispute. What are your thoughts on 
this? 

Answer. The same as my answer to Question 24. 
26. Que8tion. Do you think Section 15(a) of S. 1710 is constitutionally consist­

ent with Article III of the Constitution, which establishes the original and appel­
late jurisdiction of the Supreme Court? 

Answer. The same as my answer to Question 24. 
27. Que8tion. Should time constraints be put upon any court, panel or arbitrat ­

ing body for a determination of any dispute or legal action brought by any in­
dividual or State in connection with any procedures legislation or action by the 
convention? 

Answer. The same as my answer to Question 24. 
28. Que8tion. Section 12 of S. 1710 fails to include any provision for dealing 

with a situation where Congress fails to enact a concurrent resolution provid­
ing for the mode of ratification, but the proposed amendment is submitted to 
the States for ratification by the Administrator of the General Services Admin­
istration anyway. What are your thoughts as to whether this leaves a serious 
gap in the ratification procedure? 

Answer. This does leave a serious gap in the ratification procedure. Article V 
gives Congress exclusive control over the mode of ratification of an amendment 
regardless of the method by which it was proposed. Consequently, a constitu­
tional convention could not choose the mode of ratification nor could any other 
body but Congress do so. To fill this gap, I recommend adding the following 
paragraph to Section 12 of S. 1710 : 

H(C) Except as otherwise prescribed by concurrent resolution of the Congress, 
any proposed amendment to the Constitution shall become valid when ratified 
by conventions in three-fourths of the several States within seven years from 
the date of the submission thereof to the States, or within such other period of 
time as may be prescribed by such proposed amendment." 
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In my answer to Question 11, I have already given my reason for preferring 
ratification by state conventions whenever this alternative method of amending 
the Constitution is used. Otherwise, the state legislatures have complete con­
trol over the initial and final stages of the process, which accords them exces­
sive influence over changes in the basic framework of our political system. 

29. Question. Section 13 of S. 1710 omits a provision included in S. 3 which 
states that Congress shall decide questions "concerning State ratification or 
rejection" of proposed amendments. This power to determine the validity of a 
State ratification or rejection is one that Congress has traditionally exercised. 
In the alternative, what other institution could make that determination or 
would be better qualified? 

Answer. Both authority and reason support the proposition that no other 
institution is better qualified than Congress to decide questions concerning state 
ratification or rejection of proposed amendments. In C.oleman v. MiUer, 307 
u.S. 433 (1939), which centrally concerns ratification issues, the Court said, 
"... the question of the efficacy of ratifications by state legislatures in the 
light of previous rejection or attempted withdrawal, should be regarded as a 
political question pertaining to the political departments, with the ultimate 
authority in the Congress in the exercise of its control over the promulgation of 
the adoption of the amendment." In Coleman, the Court refused to decide how 
long a child labor amendment remained open to ratification in the absence of a 
time limitation by the Congress. The Court deferred to Congress on this ques­
tion on the grounds that it involved an appraisal of a great variety of relevant 
conditions, political, social, and economic, which could not be properly weighed 
by the courts. The Court stated that such questions "can be decided by the 
Congress with the full knowledge and appreciation ascribed to the national 
legislature of the political, social and economic conditions which have prevailed 
during the period since the submission of the amendment." 

Also, observable facts confirm that no other institution is better qualified by 
composition and organization to make such determinations. The Congress com­
prises members from all parts of the country who are sensitively attuned to 
conditions in their districts. Their accessibility and collegial decision-making 
cnsure a maximum of responsiveness to these dynamic circumstances. 

[The New York Times, Feb. 16, 1979] 

PROPOSED CONVENTION ON BALANCING BUDGET 

(By Adam Clymer) 

WASHINGTON, Feb. 15.-Twenty-seven state legi.slatures have called on Con­
gress to snmmon a constitutional convention to draft a constitutional amendment 
requiring the Federal budget to be balanced except in emergencies. If seven more 
states join them, Congress may be obliged to call the first such convention since 
1787. 

While the discU'ssions in most state legislatures have been perfunctory, the 
subject is getting increasing attention as the total nears the 34 that would make 
the necessary two-thirds of the states, and three lines of uebate are emerging, as 
follows: 

1[Whether a requirement for a regularly balanced budget is a good idea in 
itself. 

1[Whether such a requirement should be in the Constitution. 
1[Whether a constitutional convention is the best place to write such an amend­

ment, and, even if it may be, whether a convention might not run wild and try to 
change the fundamental elements of the Constitution. 

Congressional Democrats generally answer "no" to the three questions im­
plicit in the lines of debate. President Carter says he favors a balanced budget, 
opposes constitutional conventions and urges that the idea of an amendment be 
approached "very gingerly, very carefully." 

Republicans here almost universally oppose a convention, argue for balanced 
budgets as a goal but split about whether an amendment would be appropriate. 
Many prefer an amendment that would limit only Federal spending, which is 
more easily controlled than tax revenue. In the remaining states. however, sup­
port for the convention effort generally comes from Republican legislators. 
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THE BACKGROUND 

The Federal convention of 1787 fixed on two methods for amending the Constitu­
tion. On 32 occasions Congress has used one route and proposed amendments to 
the states. Five were not ratified by the necessary three-fourths of the legisla­
tures, and one, the equal rights amendment, is still pending. 

The other course, a convention called by Congress on the request of the states, 
has never been used. In two cases, however, the legislatures came within one 
state of the needed two-thirds. 

Early in this century that pressure contributed to Congressional proposal of the 
amendment requiring the direct election of senators. Then, in the late 1960's, Con­
gress held fast against an effort to undo the Supreme Court's reapportionment 
decision. 

While attacks on deficit spending have been a political commonplace for many 
years, the current effort began seriously in 1975 when State Senator James Clark 
of Maryland, pushed a convention call through his Legislature and began talk­
ing up the idea with other state lawmakers. He also enlisted the backing of the 
National Taxpayers Union, a small organization best known until now for at­
tacks on foolish-sounning l!'ederal grants and on dou~le-dipping oy military pen­
sioners on the Federal payroll. 

The convention campaign gathered steam in the last couple of years. It has 
been helped along by rampant infiation, which 58 percent of the public in the 
latest New York Times/CBS News Poll think could be curbed hy cuts in Federal 
spending. Since most states are required to have olancl"d hudgets (though 
usually by accounting methods very different from Federal practices), the idea 
has until recently met little opposition. 

Recently, most of the states that approved a convention call have offered 
Congress a way out-writing an amendment itself-as they sought to reassure 
those who argued that a convention might go haywire. 

THE SUPPORTERS' CASE 

James D. Davidson, chairman of the National Taxpayers Union, contends 
that deficits spur infiation and devalue the currency. He argues that emergency 
clau...«es could cope with the needs of war and depression. Gov. Edmund G. Brown 
Jr. of California, the most prominent political supporter of the drive, goes further 
seeing a balanced budget as a philosophical symbol for "the kind of discipline
this country needs." 
. Mr. Davidson maintains that without a constitutional injunction member.s of 

Congress will be unable to withstand the temptation to spend more than they 
are willing to tax to pay for. 

While most of the supporters say they are using the convention call only as a 
. "club" to get Congress's attention, Mr. Davidson says he has no fear that it 
would run wild, feeling that Congress and the courts would enforce the calls 
from most of the states that make it clear this is the only subject they want 
considered. In any case, he says, the necessary 38 states would not ratify wild 
amendments from a convention. And he argues that a caliber of delegate com­
parable to those who met in Philadelphia in 1787 would be chosen for a new 
convention. 

THE OPPONENTS' CASE 

Critics such as Senators Edmund S. Muskie of Maine and John C. Culver of 
Iowa, both Democrats, insist that, while balanced budgets are a worthy ideal, 
any binding requirements would be too infiexible and would make it hard for 
Congress to react quickly and head off a depression when an economic downturn 
began. 

They contend that the states that are demanding a balanced budget are hypo­
critical, getting $30 billion in Federal aid. They warn, with arguments that 
are beginning to be heard in .state capitals, that revenue sharing and other grants
would be cut first. 

Some foes maintain that deficits have little effect on inflation anyway and that 
economic theory should not be embedded in the Constitution, because it would be 
stuck there even if the theory proved wrong. Others say that this sort of detail 
does not belong in a statement of great principles. 

But the most effective argument the critics have is the fear of a runaway con­
vention. Senator Birch Bayh of Indiana, chairman of the Senate's Constitutional 
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Amendments Subcommittee, says he thinks Congress could limit a convention, 
but he is not sure. While legal scholars are found on both sides of the issue, 
opponents .point out that the original convention went beyond its mandate and 
say they do not want to run the risk of turmoil and uncertainty that efforts to 
rewrite the basic law of free press, free speech or aiJortion would raise. 

THE OUTLOOK 

It now appears more likely than not that sometime this year the necessary 34th 
state will call for a convention, even though Congress has not received, or can­
not find, some of the earlier resolutions. That conIusion has led some Congress~ 
men to contend that as few as 14 states have passed resolutions, but there is no 
reason to doubt that additional copies will be forwarded to Capitol Hill. This 
problem is probably a refiection of the fact that Congress has never set up pre­
ciseprocedures for dealing with such resolutions. In fact, only the Senate has 
ever considered legislation to regulate an actual convention. It passed such 
measures twice but the House took no action. 

Despite the mandatory language of the Constitution that Congress "shall call 
a convention" once two-thirds of the states ask for one, the fact that most of the 
resolutions give Congress the alternative of proposing its own amendment will 
blunt, for a time, any requirement for an immediate convention call. 

When and if the 34th state signs up Congress is likely to get seriously at work 
on a budget-balancing amendment of its own, with as much llexibHity as it can 
manage, and on a revival of legislation to govern convention procedures. But the 
issue will not go away, and even the amendment's severest critics are aware of 
its strong public support, recorded by i3 percent of those in the Times/CBS 
News 1:'011. 

BOUSE OF REPRESENTATIVES, 
Wa8hington, D.O., November 21,1979. 

Hon. BIRCH BAYH, 
Ohairman, Subcommittee on the Oon8titution, Oommittee on the Judiciary, 
U.S. Senate, 
Washington, D.O. 

DEAR MR. CHAIRMAN: Enclosed is a copy of 'an independent research paper 
entitled "Resurrecting a Federal Constitutional Convention Procedures Act" 
which I wrote last spring in connection with my studies at Catholic University 
School of Law where I am presently a fourth year, evening division student. 

Copies of the paper have also been furnished to the Senate sponsors and co­
sponsors of constitutional convention procedures legislation in the 96th Con­
gress-S.3, S. 520, and S. 1710. I would appreciate your making the paper and 
this letter of transmittal a part of the November 29 hearing record on this 
legislation. 

The paper analyzes the development of the Article V convention provision 
and the modern dilemma facing the Congress-the absence of statutory conven­
tion procedures, recent applications for a constitutional convenUon to consider 
a balanced budget amendment,and unanswered questions regarding the conven­
tion alternative. 

Included are a detailed analysis of the legislative history of the Ervin bill 
which twice passed the Senate as well as a sect:ronal analysis of that legislation. 

My firm conclusion is that a procedures bill should be enacted by the Con­
gress. Among my recommendations for amendments to the Ervin legislation are: 

A requirement that legislatures state clearly in each application its effec­
tive date; 

A Congressionally-prescribed short form for applications to aid in deter­
mining their validity; 

Full applicability of the provisions of the Act to applications submitted 
prior to enactment of the bill ; 

A periodic determination and count of valid applications pending before 
the Congress; 

Convention proposal of appropriate amendments by simple majority vote, 
ex~ept that in any case the number be a percentatge of delegates voting; 

Clarification of Congressional intent regarding rescissions of ratifications 
of proposed amendments before the states at the time of enactment of the 
bill; 
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Limited judicial review of Congressional determinations provided in the 
bill, under a staildard of "clearly erroneous." 

Thank you for your attention. 
Sincerely, 

GoBDON M. THOMAS, 
LegisZative A88i8tant. 

RESUBBEOTING A FEDERAL CONSTITUTIONAL CONVENTION PROOEDURES AOT 

(By Gordon M. Thomas,' Columbus School of Law, The Catholc University of 
America, Washington, D.C.) 

Article V of the Constitution of the United States provides two alternative 
means by which the Constitution can be amended. In pertinent part, Article V 
reads as follows: 

"The Congress, whenever two thirds of both Houses sball deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two-thirds of the several States, shall call a Convention for 
proposing Amendments, which, in either Case, shall be valid to all Intents and 
Purposes, as Part of this Constitution, when ratified by the Legislatures of three 
fourths of the several States, or by Conventions in three fourths thereof, as the 
one or the other Mode of Ratification may be proposed by the Congress . . . 

To date, all proposed amendments submitted to the states for ratification have 
been proposed directly by Congress; the constitutional convention method has 
never been utilized. 

BAOKGROUND AND HISTORY OF THE OONVENTION PROVISION 

Out of a general sense of dissatisfaction with the manner in which the national 
government was functioning under the Articles of Confederation,' Congress called 
the Philadelphia Convention of 1787 into session for the purpose of proposing 
revisions, subject to the approval of Congress and the states." Instead, the con­
vention proposed an entirely new Constitution which was accepted by Congress 
and ratified by the requisite number of states! 

The convention provision in Article V, in its earliest form, was the product of 
a compromise between Virginia delegates, who wished the national legislature 
to have no part whatsoever in any amendment procedure," and a broader cross 
section of delegates generally who thought it unwise and improper to exclude 
Congress completely." 

The Committee on Detail and Committee on Style and Revision reported draft 
language which, when temporarily accepted by the delegates over the course of 
extended debate ·on an amendment article, became the forerunner of the current 
Article V convention provision: This initial text contained no provision for direct 
proposal of an amendment by the national legislature, nor did it include a re­
quirement that the states ratify any action taken by a convention. 

1 The author of this directed research project is employed as Legislative Assistant to 
Representative L. H. Fountain of North Carolina, chief sponsor of a constitutional conven­
tion procedures bill In the 96th Congress, H.R. 1664. The research for the wrl t1ng of this 
paper began several weel,s' prior to Representative Fountain's Introduction of H.U. 1664 and 
was conducted Independently of the author's employment duties. Views expressed herein are 
entirely those of the author and should not necessarily be attributed to Uepresentatlve
Fountain. 

• In particular, Article XIII, which provided for amendment of the Articles of Confedera­
tion, did not permit a-national consensus short of unanimity on the part of state legisla­
tures to respond to changing circumstances. Article XIII prohibited any alteration "unless 
such alteration be agreed to In 8 Congress of the United States, and be afterwards con­
firmed by the Legislatures of every State" (emphasis supplied). Note that Article XIH 
made no provision for the calling of a convention when Initiated by the states. ­

• See, e.g., Congressional Uesearch Service. Library of Congress, The Oon8titution of the 
United State8 of America: Analysi8 and Interpretation, S. Doc. No. 82, 92d ·Cong., 2d 
Sess. XL (1973).

• Id. For establishment of the Constitution between states ratifying it, Article Vll 
re2ulred ratification by cODl'entfons in nine st.ates. 

1 M. Farrand, The Record8 of the Federal Oonvention of 1787, 22 (rev. ed. 1937). The 
Virginia Plan called for amendment "whensoever it shall seem necessary, and that the 
assent of the National Le!!1slature ought not to be required thereto." 

"Id. at 202-03. The Committee of the Whole. consisting of delegates from all the colonies, 
rejected lan!!,ua!!'e excludln!!' the national le'!IRlature . 

• See "enerally C. Brlcldleld. Problem8 Relatin" to a Federal Oofi8tU1IUonal Oonvention, 
House Judiciary Committee, 85th Cong .. 1st Sess. 4 (Comm. Print 1957). 
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At the urging of Alexander Hamilton, who believed "the State legislatures 
will not apply for alternations but with a view to increase their own powers", 
and of James Madison, who offered SUbstitute language providing for alternative 
modes of amendment, the convention adopted a proposal permitting Congress 
itself to initiate an amendment ill addition to the convention method previously 
reported by the Committee on Detail and Committee on Style and Revision and 
approved by the delegates." The final version contained the requirement embodied 
in Article V that three-fourths of the states ratify any amendment proposed under 
either alternative in order for it to become part of the Constitution." 

Writing in The Federalist Papers, Madison and Hamilton provide additional 
legislative history of the Article V convention provision.Io In particular, Madison 
detailed the opportunity possessed by the states, in effect, to introduce amend­
ments, an opportunity which was intended to be on a par with that of Congress : 

"That useful alterations will be suggested by experience, could not but be 
foreseen. It was requisite therefore that a mode for introducing them should 
be provided. The mode preferred by the convention seems to be stamped with 
every mark of propriety. It guards equally against that extreme facility which 
would render the Constitution too mutable; and that extreme difficulty which 
might perpetuate its discovered faults. It moreover equally enables the General 
and the State Governments to originate the amendment of errors as they may 
be pointed out by the experience on one side or on the other.11 

Little supplemental historical authority exists to explain in further detail 
what the Founding .Fathers had in mind when they wrote the convention pro­
vision into Article V. Since the convention route has not been invoked under 
the current Constitution, there are no modern precedents, legislative or judicial, 
to use in determining a host of vexing problems and issues associated with the 
specter of a federal constitutional convention. Despite the lack of additiooal 
legislative history. the basic intent of the provision is clear: the convention 
method of proposing amendments is an alternative which cannot be ignored. 

THE MODERN DILEMMA FACING THE CONGRESS 

A. No statutory convention procedures 
Since 1967. as a result of the absence of statutory implementation of the Arti­

cle V convention alternative, the United States Senate has made significant 
strides toward enactment of such a bill.12 The House of Representatives has 
thus far refused to act on Senate-passed legislation, and the House JudiCiary 
Committee has not held a legislative hearing directly on the issue.'" 

Proponents of procedures legislation argue that Congress has general power 
under the "necessary and proper" clause 14 to enact a bill. Former Senator Sam J. 
Ervin, Jr. of North Carolina, the earliest and most noted advocate of a proce­
dures act, has said: 

"I have no doubt that the Congress has the power to legislate about the 
process of amendment by convention. The Congress is made the agency for call­
ing the convention, and it is hard to see why the Congress should have been in­
volved in this alternative method of proposal at all unless it was expected to 

"Id. at 5. 
8 Fo! a more complete account of the deliberations of the convention on these pOints, 

see Brlckfleld. supra note 6. at 4-6. See also ABA Special Constitutional Convention Study
Committee, Amendment oj the Const£tution by the Convention Method Under Artiole V 
11-14 (1974) (hereinafter cited as ABA Study)' 

10 The Federalist No. ~3 (.T. Mallison). at 278-79 (Mentor ed. 1961) and The FederaliBt 
No. 86 (A. Hamilton). at 526 (Mentor ed. 1961).

11 The Federalist No. ~3, supra note 9 . 
.. See discussion intra of Congressional attempts to establish statutory procedures and 

guidelines. 
18 Representative Emanuel 'Celier. chairman of the House .Judiciary Committee when 

the Senate first passed a procedures bill. belie"l'"en "that the present state of uncertainty,
while unnesirahle. Is preferahle to the active encouragement of a flOod of new amendments 
that mhrht result from settlnlr un the new machlnerv." N.Y. Times. Oct. 20. 1971. reprinted
in 117 Congo Reo. 451R4 (1971):Yet. years earlier Chairman Celler had calleil the iRRne "a 
lonlr-nelrlert .. d but vital prohlem" and wrote. "(u)nfortunately there is no statnt<:>ry
authority to guide this committee or the Conl!ress in rlassiF~'inl! apnliratlons o~ in countmg
thpm. nor ... for the rallln!! of a convention." C. Brickfleld. Problems Relating to a 
Federal Oon8tructional COI/.1'ention. HOl1_e Committee on the JuMciary. 85th Con!! .. 1st 
Sess. Foreword (Comm. Print Hl1'i7\' The is_ue pas hpen tonchell unon neriohl'rally in 
othPY' House committee hearln!!s .. See .. e.g .. A menrlinll the Oon.8Utlltion Relati,'e to 7'fI:!,eS 
on Tncome, In.heritanl'es. /I.nrl Gifts: Hearinas Before Subcommittee No. II 01 the House 
Oommittee on the .Tlldimar!l. ~5th ConI! .. 1st Sess. (1958). 

1< U.S. Oonst. art. I. § 8. cl. 18. 

http:other.11
http:provision.Io
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determine such questions as when sufficient appropriate applications had been 
received and to provide for the membership and procedures of the convention 
and for review and ratification of its proposals ... (Congress) has the residual 
power to legislate on matters that require uniform settlement." 

1.'he Supreme Court, in Dillon v. Gloss,'6 said: 
"As a rule the Constitution speaks in general terms, leaving Congress to deal 

with subsidiary matters of detail as the public interests and changing conditions 
may require; and Article Y is no exception to the rule.'7 

Taking a contrary view, Professor Charles Black of Yale Law School believes: 
"Article V allows only a general, no-holds barred convention. Anything which 

ties the hands of the delegates ... is not the kind of deliberative body the found­
ing fathers envisioned.18 

The weight of scholarly authority,19 and the unanimous passage of a proce­
dures bill by the Senate on two occasions,'" without serious question during the 
legislative debate as to the bill's constituti(mality, indicate that Congress has 
pOwer to implement by statute the convention alternative of Article V, subject to 
a standard of reasonableness.21 

B. 	Proposals regardilng a c0n8titutionaZ amendment to require a balanced Fed­

eral budget 


Renewed interest in the constitutional convention issue has surfaced in recent 
months as the result of a nationwide campaign 22 to write into the Constitution 
an amendment requiring a balanced federal budget for each fiscal year except 
in time of war or national emergency as declared by Congress.23 

As part of the drive to require a balanced federal budget, approximately 29 
state legislatures," five short of the 34 (two-thirds) necessary under Article V, 
have passed resolutions of application to the Congress to call a constitutional 
convention for the purpose of proposring a balanced budget amendment." There 
is difficulty in arriving at a binding count of valid convention applications before 
Congress since there are no established procedures for the receipt, notation, 
ta,bulation, and central storage of such applications. 

The Library of Congress, through its own efforts as well as through the use 
of data compiled by a private source, has counted up to 29 applications for a 
balanced budget convention. Not all of the 29 have been received by the Speaker 
of the House and the President of the Senate and officially noted in the Con­
gressional Record, or have been located in the files of the Senate and House 
Judiciary Committees. Some applications are conditional and therefore of ques­
tionable validity in that they calion Congress first to propose an amendment 
directly, and, failing that, then to call a convention. 2. 

Several states which have passed, but perhaps erroneosuly submitted, appli­
cations to the Congress, or have failed altogether to submit them, have made 

lD E~vin! Pr~~08~d LegiBlation to Implement the Oonvention Method oj Amending the 
Constotutwn, ijij MICh. L. Rev. 875, 879, 880 (1968) (hereinafter cited as Ervin articie). 

16 256 U.S. 868 (13'21). 
17 ld. at 876. 
18 Margolick, "Constitutional Convention 1", The National Law Journal, Mar. 5. 1979, 

at 1, col. 2 (paraphrasing Professor Black). See also Black, Amending the Constitution: A 
Letter to a OongreBsman. 82 Yale L.J. 189 (1972).

19 See, e.g., Federal Constitutional Convention: Hearings on S. 2307 BeJore the Sub­
committee on Separation of Powers oj the Committee on the Judiciary, 90th Congress, 1st 
Session (1967) (hereinafter cited as Senate Hearings). 

20 The Senate passed S. 215 of the il2d Congress by a vote of 84-0. 117 Congressional
Record 36804 (1971). and S. 1272 of the 93d Congress by voice votE, 119 Congressional 
Record 22731 (1973). 

21 See Senate Hearings, supra note 18, at 34--38 (statement (}fTheodore C. Sorensen). 
See alBo, 117 Congressional Record 36766 (1971) (statement of Sen. Bayh). . 

2' The campaign has been spearheaded by the National Taxpayers Union, a Washington 
lobbying organization, and California Govern'Or Jerry Brown. 

23 Dozens of resolutions calling for Congress to propose such an amendment directly h~ve 
been introduced in the 96th Con~ress. The Senate Judiciary Subcommittee on the Con­
stitution opened hearings 'On the Issue on Mar. 12. 1979. 125 Congressional Record D234 
(daily ed. Mar. 12, 1979). See, e.g., S.J. Res. 5, S.J. Res. 6, S.J. Res. 18. and S.J. Res. 31l, 
96th Cong, 1st Sess (1979). The House Judiciary Subcommittee on Monopolies and Com­
mercial Law began hearings on similar House resolutions on Mar. 27, 1979. 125 Con­
gressional Rec'Ord D340 (dally ed. Mar. 27, 1979) . 

.. See infra note 25. The number of valid applications before the Congress is open to 
question.2' D. Huckabee. "Constitutional C'Onvention Applications: Addressing the Controversy of 
Counting State Applications Relating to a Deficit Spending Amendment," The Library of 
Congress, Congressional Research Service, Government Division 7-11 (rev. print Mar. 12. 
1979).

"rd. 

http:Congress.23
http:reasonableness.21
http:envisioned.18


459 


copies available to individual members of Congress for publication in the Con­
gressional Record, or have recently sent newly certified copies to Congress for 
official notation in the Congresional Record.'· 

O. Unanswered questions 
Assuming that Congress has power to regulate convention procedures by 

statute," and that Congress may pass upon the validity of submitted applica­
tions, several questions arise in connection with the calling and conducting of a 
convention. Among the more important and difficult are whether a convention 
call by Congress when valid applications are received from two-thirds of the 
state legislatures is mandatory.'" whether a convention can be limited to one or 
more subjects as speCified in the applications (or whether it is free to propose 
anything up to and including a general revision of the Constitution),30 how 
amendments may be proposed by a convention,31 and what role, if any, Congress 
has in approving proposed amendments and transmitting them to the states. 

THE ERVIN LEGISLATION: AN ATTEMPT TO LEGISLATE ANSWERS 

A. Legislative history 
In response to Supreme Court decisions in the early 19608 requiring reapportion­

ment of state legislatures," several states applied to Congress for a constitutional 
convention to propose an amendment reversing those decisions. By 1967, 32 states, 
two short of two-thirds, had submitted applications on this subject. In response, 
Senator Sam J. Ervin, Jr. introduced legislation for the first time to provide pro­
cedures governing such a convention.33 

. Senator Ervin's Judiciary Subcommittee on Separation of Powers held two 
days of hearings on the bill in 1967." But it was not until 1971 that the legisla­
tion," modified as the result of the 1967 hearings and public discussion, was rEi' 
ported to the Senate by the full Judiciary Committee." 

The Ervin legislation was substantially amended in one respect on the Senate 
floor in 1971. The bill as reported provided that a convention could propose 
amendments by a simple majority vote of the delegates.37 The Senate adopted an 
amendment by Senator Birch Bayh of Indiana requiring a two-thirds majority 
vote." The bill then passed the Senate unanimously,'· but was not considered by 
the House!" The bill, in identical form, was introduced in and passed the Senate 
unanimously, without debate, in 1973," again without subsequent consideration 
by the House. 

27 See, e.g., 125 Congressional Record S1304-13 (daily edt Feb. 8, 1979) (remarks of 
Sen. H. Byrd), 125 Congression-al Record H808-11 (daily edt Feb. 21, 1979) (remarks of 
Rep. Volkmer). Whether these published compilations constitute valid receipt by Congress
is an open question. See olso sundry House memorials and Senate petitions officially noted 
and published in 125 Congressional Record, 96th Congress (indexed in Congressional
Record Index under headings "Speaker of the House" and "Vice President"). 

28 See supra note 20. 
2. See, The Federalist No. 85, supra note 9, at 526. Hamilton wrote: "By the fifth 

article ... the Congress will be obliged (emphasis in the original) ... to call a conven· 
tion.... The words of this article are peremptory. The Congress 'shall (emphasis in the 
original) call a convention.' Nothing in this particular is left to the discretion of that body."

(Jontra, Corwin and Ramsey, The Constitutional Law of Constitutional Amendment, 26 
Notre Dame Lawyer 185 (1951). Related unresolved questions include whether a call is 
simply a ministerial act and whether Congress can be judicially compelled to call a con· 
vention. Senator Ervin believed the courts cannot order Congressional action because of 
the separation of powers doctrine and because the matter may be labeled a political
question. He drafted his bill, see infra note 32, to reflect a Congressional "duty" to call a 
convention at the proper time in furtherance of a "clear obligation" to support the 'Consti­
tution as refiected in the Congressional oath of office. Ervin article. 8upra note 14. at 886. 

.. The thesis of Coleman v. Miller. 307 U.S. 433 (1939). is that Congress has sole discre­
tion on questions concerning amendment procedure. See also, remarks of Sen. Ervin, supra 
note 14. Contra Bee Black. supra note 17. 

at See infra note 37. regardinl( floor debate on whether amendments should be proposed 
by two-thirds or by a simnle maiority of convention delegates. 

s, Baker v. Carr, 369 U.S. 186 (1962) ; Reynolds v. Sims, 377 U.S. 533 (1964). 
sa S. 2307. 90th Congress. 1~t Session (1967). The bill was reintroduced two years 

later. S. 623. 91st Congress. 1st Se~slon (1969) . 
.. Senate Hearings, supra note 18. 
"" S. '215. 92d Congress. 1st Session (1971) (hereinafter cited as Ervinbill). 
sa S. Rep. No. 336. 92d Congress. 1st Session (1971) (hereinafter cited as 1971 report). 
S7 Ervin bill, supra note 34. § 10 (a) . 
'" 117 Congo Rec. 36770 (1971). The vote was 45-39. 
.. !'lee. R1l1lra note 19. 
41 S. 1272. 93d Congress, 1st Session (1973) and S. Rep. No. 293. 93d Congress. 1st Session 

(1973) (substantivelv identical to 1971 report, supra note 35) . 
.. See, supra note 12. 

59-609 0 - 80 - 30 
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In speaking in favor of his amendment in 1971, Senator Bayh said: 
"(T) he two-thirds vote requirement has served as one of the most effective 

protectors of the Constitution against the incursion of poorly thought out, has­
tily drafted, and ephemeral amendments." '2 

Replying on behalf of retaining the majority vote language, Senator Ervin 
said: 

"The Founding Fathers . . . put in one protection against hasty action and 
that was that it took at least two-thirds of the States to cause Congress to call 
a constitutional convention. Then they put another stringent safeguard against 
any hasty action by providing that it took three-quarters of the States to ratify 
any of the amendments submitted by the constitutional convention before it 
could be a part of the Constitution."" 

Senator Ervin argued that the Constitution is silent on the question of con­
vention voting and continued: 

"It is a fundamental principle that Congress cannot add anything to the 
Constitution by one of its acts ... (W)hen power is delegated to a body, and 
the numbers of the members of that body who are to exercise that power are not 
designated, that body acts through a majority vote of its members. .. (The 
Bayh amendment) is an effort to add something to the Constitution that is not 
in the Constitution . . . If Congress can say that it takes two-thirds of the dele­
gates to submit an amendment, the Congress can say it can take 99 percent, and, 
therefore, Congress could nullify article V·"" 

In support of Senator Ervin's position, Senator Lawton Chiles of Florida said: 
"... there is a well established parliamentary procedure and principle of law 
that majority vote shall be used unless a document such as our Constitution 
provides otherwise. (An) example is when the House of Representatives brings' 
impeachment proceedings against an individual by a majority vote. However, the 
Senate, according to the Constitution, must determine the guilt or innocence by 
a two-thirds vote ... If our forefathers were allowed to write our Constitution 
by majority votes. so should subsequent conventions. if called. be allowed to Dro­
pose amendments by majority vote." .. 

B. SectionaZ anaZY8i8 
Section 1 provides the short title." 
Section 2 provides that a state legislature's application shall state the nature" 

of the amendment(s) to be proposed. The Act shall apply only to applications re­
ceived after its enactment. 

Section 3 provides that a state legislature" shall use its usual statutory en­
actment procedures for applications, but that gubernatorial approval of the ap­
plication is not needed!· Congress alone shall have power to determine all adop­
tion-related questions and its decisions will be binding on the courts."" 

Section 4 states technical requirements regarding transmittal of applications 
to Congress, their content, and official reports of their receipt in each House. 

Section 5 provides that applications are effective for seven years unless 
rescinded sooner in the same manner in which adopted (unless two-thirds of the 
states have submitted valid applications, in which case no rescissions can be 

'"117 Congo Rec. 36762 (1971). 
"ld. at 36765. 
"ld. at 36766. Senator Bayh replied that a 99 percent requirement would be unreason­

able. ld. 
"'ld. at 36770. 
.. 1971 report, supra note 35. at 1. 2. The intent of the bill is to establigh procerlnres for 

conventions considering amendment(s) in a specific area or areas, not for a convention 
called for the general revision of the Constitution, which the committee believes is a 
separate issue. 

47 Ervin article, supra note 14, at 884. This provision allows the states "to identify the 
problem or problems" for a convention to consider, yet prevents the states from "detin(ing)
the subject so narrowly as to deDrive the convention of all rleliberative freedom ... The 
convention would bp confined to thoat subject. but it woulrl be free to consider the propriety
of proposing any amendment and the form the amendment should take." This would 
prevent Congress frnm "submit (ting) to a convention a given text of an nmenrlment. de­
manding an un or down vote on it alone." See also. 1971 report. supra note 35, at 10. 11. 

.8 A legislatnre is "the reprpsentative body which (makes) the laws of the people." 
Hawke v . •'1mtth. 253 U.S. 221. 227 (1919) . 

.. The legiollltllres are nerforming essentially a federal function not subject to a 
governor's veto. Ervin article, supra note 14, at 888, 889. See a180, 1971 report, supra note 
35, at 14.

,o8ee infra note 65, regarding the American Civil Liberties Union's 1971 position on 
judicial review. 
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made). Congress shall determine all questions relating to rescission and its de­
cisions will be binding on the courts.81 

Section 6 describes Congres:;ional record keeping and reporting requirements. 
Wben two-thirds of the states have submitted applications on the same subject, 
each House shall determine whether the applications are valid. If a sufficient 
number are valid,'" each House shall agree to a concurrent resolution calling a 
convention, setting the time and place of its meeting which must be within one 
year of the resolution, and setting the nature of amendment(s) which may be 
considered. 

Section 7 sets the number of delegates from each state as the number of Sen­
ators and Representatives to which it is entitled."O Delegates are to be elected," 
one from each Congressional district, and two at-large from each state. Governors 
shall fill vacancies by appointment. Delegates shall enjoy the same constitutional 
immunities as members of Congress and shall receive compensation for services 
and expenses. 

Section 8 sets procedures for convening the convention (by the Vice President), 
and provides for the delegates' oath of office committing them "to refrain from 
proposing or casting (a) vote in favor of any proposed amendment ... relating 
to any subject which is not named or described in the concurrent resolution" 
calling the convention. 

Section 9 dictat!!s procedures at the convention: each delegate shall have one 
vote, a daily verbatim record of proceedings shall be published, and the conven­
tion may meet for no longer than one year from the date of its first meeting 
unless Congress extends its life. 

Section 10 provides that amendments may be proposed by a two-thirds vote 
of the total number of convention delegates," and that in no event may a 
convention propose any amendment(s) ultra vire8. Congress shall decide all 
proposal-related questions and its decisions will be binding on the courts." 

Section 11 sets post-convention procedures: Congress shall receive any proposed 
amendments and determine the time and manner of ratification by the states. 
Congress may disapprove the submission of a proposed amendment to the states 
if it "relates to or includes a subject" not contained in the resolution calling 
the convention or if convention procedures "were not in substantial conformity" 
with the Act.·' 

Section 12 routinely repeats the ratification process detailed in Article V 
and provides that ratification must occur, if at all, within seven years unless 
Congress sets a different time limit. 

Section 13 permits a state to rescind an earlier ratification at any time until 
three-fourths of the states have ratified a proposed amendment." States may 
ratify after having first rejected a proposed amendment. Questions relating to 
ratification or rejection shall be determined by Congress and its decisions will 
be binding on the courts"· 

Section 14 stipulates that an amendment shall be proclaimed as part of the 
Constitution when ratified by three-fourths of the states. 

Section 15 sets the effective date of a new amendment as that specified
therein, or, if none is specified, the date of ratification by the last state neces­
sary to constitute three-fourths. 

I1Id. 
.. Congress may weigh only the technical sufficiency and the validity of the applications,

and may not address the wisdom and the necessity of conSidering proposed amendments on 
a given subject. Ervin article, 8U/lra note 14. at 88ft 

59 This formula gives less populated states a higher, disproportionate share of the total 
voting power. States with the largest populations would have a greater proportionate share 
of the total vote if the number of deleg:ates were the same as the nnmber of membe"R in the 
House of Representatives only. See, ABA Study. 8upra note 8, at 34-37 for a dlscnssion of 
the issue as it pertains to the constitutional doctrine of one person, one vote. 

.. The original 1967 Ervin bill, 8upra note 32, allowed delegates to be elected or appointed, 
as nrovirled in each State. 

56 See discussion of Senator Bayh's amendment 8upra. 
.. See infra note 64. 
'" Ervin article. 8ftpra n!'te l4. at ~94. Conerress may refuse to submit an amendment to 

the States on account of procerlnral Irreg-ularities at the convention. but may not refuse 
to submit one on aceount of substantlv(, reasons which gO to the merits of the particular 
subject matter. 

.. See discussion infra reg:ard!n'! the need to amend this section in light of proposed
amendments currently before the state legislatures. 

'" See infra note 64. 

http:courts.81
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LEGISLATIVE INITIATIVES SINOE 1973 

Senator Ervin retired from the Senate at the close of the 93rd Congress. His 
bill in basic form has been reintroduced in each subsequent Congress, including 
the present Congress, the 96th.... No further action on the bill directly has been 
taken in either the Senate or the House. All convention procedures bills intro­
duced since Senator Ervin's retirement have been either identical to his legisla­
tion or altered only slightly, save for some continuing debate, reflected in the 
bills, as to the number of convention delegates needed to propose an amendment 
(simple majority or two-thirds). 

Representative Don Edwards of California, chairman of the House Judiciary 
Subcommittee on Civil and Constitutional Rights, is reluctant to hold hearings 
on convention procedures bills referred to it. He "fears that passage of a pro­
cedures bill would encourage the push for a constitutional convention" and has 
said "Anything that would encourage this sort of utilization of Article V is 
unwise." 61 

Similarly, Senator Bayh's Judiciary Subcommittee on the Constitution has 
scheduled no hearings on procedures proposals." 

REOOMMENDATIONS 

Section 2 of the Ervin bill should be amended to require legislatures to state 
clearly in each application the effective date thereof. Potential problems arise 
when a state submits a conditional application; for example, petitioning Congress 
to call a convention only if Congress itself first fails to propose an amendment 
directly.'" Applications should therefore include the date on which any contin­
gency ceases and the petition for a convention vests. 

Section 2 should also be amended by prescribing a short form for applications, 
to be officially accepted by Congress, as a way of reducing the chances of serious 
questions arising as to the validIty of applications. The form should include 
such essential elements as a general description of the subject matter to be con­
sidered by a convention, but without specifying the text of a proposed amend­
ment, and the effective date of the application. Congress could at the same time 
freely permit the state legislatures to include additional information, such as 
a statement of findings, in resolutions beyond the basic form requirements. 

In addition, Section 2 should be amended so that the Act will apply with full 
force to applications submitted to Congress prior to its enactment. 

Section 4 of the bill should be amended to include a procedure for periodic 
determination of the number of valid applications before Congress. Congressional 
policy should be to keep a running tabulation to prevent delayed determinations 
of validity based on the merits of any particular issue possibly subject to a con­
vention call. The periodic determinations should include a requirement of timely 
statements on the floor of each House, by the Speaker of the House and the 
President of the Senate, as to the number of valid applications then before 
Cong-ress in each subject area. The American Bar Association has proposed draft 
lang\la~e providing that an application will be valid unless both Houses of Con­
gre~s, by concurrent resolution, determine it to be invalid, either in whole or in 
pa.rt. within sixty days of its receipt." 

Section 10 (a) of the Renate-pas~ed Ervin bill should be amended in two 
respects. First, only a simple majority vote of convention delegates should be 

60 For the 94th and 95th Congresses, see S. 1815, 94th Congress, 1st Session (1975);
S. 1880. 90th Congress, 1st Session (1977) : H.R. 7008. 95th Congress.... 1st Session (1977):
H.R 8060, 95th Conl'1ress. 1st Session (1977): H.R. 10134. 95th 'congress, 1st Session 
(1977) . H.R. 10836 95th Congress. 2d Session (1978): H.R. 11600, 90th Congress :ld 
Session' (1978). For the current .9'6th Congress. see S. 3. 96th Congress, 1st Session (1979) ;
S. 520. 96th Congress. 1st Session (1979): H.R.. 84. 96th Congress. 1st Session (1979);
H.R. 000. 96th Congress, 1st Session (1979): H.R. 1664. 96th Congress. 1st Session 
(1979); H.R. 1964. 96th Congress. 1st Session (1979): H.R. 2274. 96th Congress. 1st 
Session (1979) : H.R. 2587. 96th Congress. 1st Session (1979). On Mar. 1. 1979. Senator 
Jesse Helms of North Carolina. sponsor of S. 520. attempted through unanimous cons~nt to 
bring the bl.lI before the Senate for Immediate consideration. but Senator Bayh. chauman 
of the SenRte .Judiciarv Subcommittee on the Constitution. to which convention pro­
cedures legislation is referred. objected. 125 Congressional Record S. 1920-21 (d~ny :0. 
Mar. 1, 1979). At the r~qu"st of Senator Helms and by unanimous consent. S. 520 !,-S
since been ordered nlaced onto the Senate calendar. 125 Congressional Record S. 4138 
(dailv ed. Apr. 9. ]979). "I I Q t I 

61 Hucker, "Constitutional Convention Poses Questions. Congress ona uar er y, 

Feb-. 17, 1979. 273. 275. 


02 Ifl. 

.. 8ee. Huckabee. 8upra note 24. 

.. ABA Study, 8upra note 8, at 49. 
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required to propose amendments. The constitutional arguments of Senator Ervin 
and Senator Chiles are persuasive. It ought to be conclusively presumed that a 
simple majority vote prevails unless the Constitution provides otherwise. In 
addition, as Senator Ervin said during floor debate on the question, two ade­
quate safeguards against hasty actions are already explicitly provided in the 
Constitution (two-thirds of the state legislatures must apply for a convention 
and three-fourths of the states must ratify a proposed amendment before it 
becomes part of the Constitution). Second, the number of votes necessary to 
propose an amendment should in any case be a percentage of delegates voting 
instead of the total number of delegates to the convention. Congress conducts 
business entirely on the basis of a percentage of members voting--enactment 
of legislation, override of Presidential vetoes, expulsion of members, impeach­
ment and conviction, and direct proposal of constitutional amendments under 
Article V. A constitutional convention should not be made subject to a higher, 
more difficult standard. 

Section 13 (a), regarding rescission of ratifications, should be amended to 
make clear the Congressional intent on rescission of any proposed amendments 
before the states at the time of the enactment of the bill. This is particularly 
important in light of the continuing debate over the validity of rescissions of 
state ratifications of the Equal Rights Amendment. 

A new Section 16 should be added authorizing limited judicial review of Con­
gressional determinations and findings provided for elsewhere in the bill. The 
American Bar Association has drafted language providing that Congressional 
determinations and findings "shall be binding and final unless clearly errone­
ous."" The "clearly erroneous" standard of review provides a judicial check 
against arbitrary Congressional actions, yet forcefully acknowledges the primary 
political role of Congress in determining questions concerning the amendment 
process. In this regard, the American Civil Liberties Union has persuasively 
argued: 

"Questions arising under Article V are constitutional in character and have 
extremely important consequences for the body politic ... While Congress should 
make the initial determination on questions arising under Article V, the final 
decision on all constitutional questions should rest in the courts of the United 
States." .. 

Various sections of the Ervin legislation which provide for binding determina­
tion by Congress of questions arising under the Act should be appropriately 
amended to reflect the addition of a section authorizing limited judicial review. 

In order to track convention applications more easily, the Senate and House 
should amend their respective rules to provide a special section in the Congres­
sional Record entitled "Constitutional Convention Applications", in which all 
applications would be printed in their entirety, with a similar heading in the 
Congressional Record Index." 

CONCLUSION 

Congress should immediately begin the process of enacting a constitutional 
convention procedures bill, using as a firm basis the comprehensive Ervin legis­
altion twice passed by the Senate. As the ABA has said with regard to further 
delay: 

"If we fail to deal now with the uncertainties of the convention method, we 
could be courting a constitutional crisis of grave proportions. We would be run­
ning the enormous risk that procedures for a national constitutional convention 
would have to be forged in time of divisive controversy and confusion when there 
would be a high premium on obstructive and result-oriented tactics. 

"It is far more prudent, we believe, to confront the problem openly and to sup­
ply safeguards and general rules in advance."" 

Should the number of applications for a balanced budget convention soon 
approach the magic number of 34, it is probable that Congress would itself pro-

OSld. at 57 . 
.. Letter from Hope Eastman, Acting Director, American Civil Liberties Union, to 

Senator Birch Bayh. Oct. 8,1971. reprinted in 117 Congressional Record 36763 (1971).6' For a detailed examination of curl'ent Senate and House practices on memorials and 
petitions, which do not provide for separate classification of constitutional convention 
applications, 8ee, Stasny, "State Applications for a Convention to Amend the Jj'ederal
Constitution," reprinted in 123 Congressional Record S 18494 at 18495 (dally ed. Nov. 2, 
1977)• 

.. ABA Study, supra note 8, at 8. 
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pose some sort of amendment addressing the issue in order to avoid being forced 
into calling a convention over which it arguably could exercise no substance 
control. There is precedent for this idea: Congress proposed an amendment pro­
viding for direct election of Senators, which later became the Seventeenth 
Amendment, when the state legislatures were only one application short of two­
thirds.... The Library of Congress has written: "... the political realities no 
doubt are that if there is an authentic national movement underlying a petition­
ing by two-thirds of the States there will be a responseQY Congress." 70 

Whether the response by the 96th Congress will be to enact a procedures bill, 
to propose directly a balanced budget allM!ndment, to mandate a balanced budget 
by state, or to do nothing at all remains to be seen. Should Congress be faced 
with the duty of calling a convention, it is to be hoped that Congress will act 
without basing procedural decisions on the merits of the issue at hand. '1.'0 do 
otherwh;e would be to abrogate the intent of the Founding Fathers. 

The Senate .Judiciary Committee in 1971 stated the need for procedures legisla­
tion as being: '"... to avoid what might well be an unseemly and chaotic 
imbroglio if the question of proeedure were to arise simultaneously with the 
presentation of a substantive issue by two-thirds of the State legislatures. Should 
article V be inyoked in the absence of this legislation, it is not improbable that 
our country will be faced with a constitutional crisis the dimensions of which 
have rarely been matched in our history." '11 

The 96th Congress would do well to remember that admonition. 

REWRITING THE CONSTITUTION: LIFE, LIBERTY, AND A BALANCED BUDGET 

(By Ben Martin) 

Who do you like for president of the next constitutional convention-Sam 
Ervin or Archibald Cox? Take your time deciding, but do not take too long; 
the drive for a convention to require a balanced budget is bearing in on 
Washington. Officials there are hurrying to avoid it, but the thirty-fourth state 
could call for a convention within months. Then Congress would have to decide 
what to do about it, and the stal{es could not be higher. 

The call for a balanced budget has been raised to draw official Washington's 
attention finally to taxes, inflation, and a rising sense that government is out 
of control. It is a summary complaint against the growth of government, re­
flecting a basic insight that getting and spending, along with regulation, are 
the heart of public policy. It steps over piecemeal issues, and the demand for 
constitutional amendment underscores the seriousness of the complaint! 

The states have petitioned for a balanced budget, but limiting government 
spending is more nearly the matter. "BalancE'd hudget" is a slogan that makes 
sense in individuals' terms, but on the federal level even higher taxes to balance 
government spending is the last thing advocates want. Another scheme-per­
haps more sensible-would tie annual spending to increases in the gross national 
product. 

Both ideas are enormously popular. In July, 1978, a Gallup survey found 81 
percent polled favoring an amendment requiring a balanced budget, though the 
figure slipped to 70 percent in an AP/NBC poll last February. And a CBS 
News/New York Times poll l~st November found 76 percent favoring a cut in 
spending over a tax cut. Yet people are realistic: 70 percent doubted politicians 
will work to balance the budget. 

Americans still display overwhelming support for the Constitution. At the 
same time. there iF! widefmrE'ad disaffection and a sense of distance from gov­
ernment. The Harris poll found alienation from politics has doubled in a 
decade. Most believe the American condition is worse now than in the past, 

.. 1971 report. 8uvra note 35. at 6. 
'10 Con!(ressional Research Service. Library of Congress, supra note 2, at 858. 
'111971 report. supra note 35, at :>.. 
'Article V. "Th.. Congress, whenever two thirds of both Houses shall deem It neces­

sary, shall propORP Amendments to this 'Constitution. or. on the Application of the Le/tis­
latures of two thirds of the several States. shall call a Convention for proposing Amend­
ments. which In either Case. shalI be vRlId to all Intents ani! Purposes. as Part of this 
Constitution. when ra tified by the Legislatures of three fourths of the spveral States. or 
by Conventiflns in three fourths thereof, as the one or the other Mode of Ratification may
be proposed by the Congress." 
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and they also feel things will not improve. For the first time, there is per­
sonal pessimism as well; a maority now feel that their personal situations 
will deteriorate in the future, along with the country as a whole. And they 
pin the blame on Washington. Fewer have confidence in the central govern­
ment than in state and local governments, and confidence levels are lower over­
all for governmental than for private institutions-except for organized labor, 
which Is distrusted as much as the federal government. 

The states have applied to Congress hundreds of times before, for a wide 
range of amendments, but this time Washington is worried. With the steady 
centralization of power and the emergence of a national press, the vectors 
of cultural and political innovation seemed clear: elite to mass, Washington 
to hinterland, figurative center to periphery. But now, out of nowhere--out of 
state legislatures, of all places-comes this vulgar threat to the American 
mandarinate. 

What passes for leadership of the movement cQmes from something called 
the ~ational Taxpayers Union, although a Maryland state senator, James Clark, 
has also been pushing tile iCiea with other state legislators since 1974. 

Since the Supreme Court has held that no individual taxpayer has standing to 
sue Congress over spending from the general treasury, the drive to limit spend­
ing constitutionally amounts to a grand, political class-action suit by taxpayers. 
The convention mode is the closest thing there is in the Constitution to the tech­
niques of popular initiative and referendum, reflecting popular distrust of politi­
cal establishments. 

State legislators calling for a balanced budget are seen in Washington as 
traitors to the official class, siding with the voters against their big brothers at 
the national level and making them look bad. Accordingly, the first response in 
the capital was to threaten to shut off the federal money spigot to the states and 
localities: you want less spending, goodbye revenue sharing. This has llad a 
sobering effect; state governors are already complaining about punitive black­
mail from Washington. 

Liberal Democrats generally oppose, in increasing order of ferocity: requiring 
a balanced budget; doing it by constitutional amendment; and doing that in 
another constitutional convention. Republicans in Washington also oppose a 
convention, but favor a balanced budget and are moving toward the method of 
amendment. The House Republican Policy Committee endorsed both a consti­
tutionally required balanced budget and a limit on federal spending last spring, 
but party leaders in both chambers oppose another convention. 

Jerry Brown of California is trying to ride the west wind by supporting all 
three, while Jimmy Carter of Washington opposes them. Brown's embrace of 
Proposition 13 last year assured his reelection as governor, but his support for 
a constitutional convention has hurt his chances for the Presidential nomination, 
at least in the party of government subsidy. He has little support among the 
union leaders, Democratic regulars, and political activists who are more liberal 
than the rank-and-file but who dominate the party's organization. 'I'hey have 
little love for Carter and may pine for Kennedy, but Brown's endorsement of a 
balanced-budget amendment is considered heresy and may have disqualified him 
even as stalking horse for Kennedy.

The national press has treated the taxpayers' revolt from the beginning as 
an outlandish oddity-more dangerously reactionary ~han stock-car racing, but 
about as bizarre. It has received only grudging recognition as a genuinely popular 
trend and still is not designated as a fully respectable movement. Episodic cov­
erage of the drive for another constitutional convention gave way early this 
year to a rash of press stories pronouncing it "sputtering" and tying it to Jerry 
Brown, whom the revisionists were then transforming from a serious candidate 
into a guru on safari. By siding with the taxpaying majority, Brown forfeited 
his greatest political asset-the willingness of the press to be used-and guar­
anteed coverage of his shallowness and naked ambition. 

President Carter has avoided that mistake, which should aid his renomination 
but could jeopardize his reelection. He opPol"es legally requiring a balanced 
budget, on the advice of Charles Schultze, chairman of the Council of Economic 
Advisers. who says it would prevent the government ~rom fighting recessions 
and would he impossible to administer. This reflects the Muntercyclical economic 
notion on which fiscal policy supposedly has been set for nearly twenty years, in 
which deficits during recession years are, in theory, offset by surpluses in boom 
years to produce steady growth without accumulating deficits. The tr9uble is 
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that the surpluses in the good years have not been tried. The last small surplus 
was in 1969, and infiation remains chronic, which allows government the luxury 
of ever-increasing revenues without the messiness of a tax increase. 

Spending is politically profitable; taxing Is not. Inflation conveniently pushes 
taxpayers into higher brackets, even when purchasing power declines, and tax 
revenues increase automatically. Spending can then rise, illusory "tax cuts" can 
be made noisilY every few years, and government can grow. 

In the past twenty-five years, the proportion of ·the income of the average 
American family taken in taxes has doubled. Federal, state, and local taxes now 
take more than a third of the net national product. Where does it all go? Neo· 
Keynesian theory helps jnstify government spending to stimulate demand, but it 
says nothing about who the payers and payees ought to be. Liberal Democratic 
social theory and constituency interests provide the answer: they should be dif­
ferent people. In the 1970s, for the first time in our history, the primary business 
of the central government became the transfer of income among individuals. 
Those in the upper half of adjusted gross incomes (above $8,931 in 1975) paid 
ninety-three percent of all the personal income taxes collected by the Internal 
Revenue Service, wlille purposeful transfer programs accounted for more than 
half of all the spending. This has created a growing class of permanent govern­
ment dependents who see their subsidies as entitlements and who, together with 
public bureaucrats, provide vital support for the Democratic party. 

The calls for a constitutional amendment to require a balanced budget are 
an attempt to check the growth of the share of the national income taken by 
government. Some think an amendment that limits spending would accomplish 
that more directly, since taxes could be raised to balance any budget. The Na­
tional Tax Limitation Committee, led by Milton Friedman, has proposed an 
amendment to Congress that would limit federal spending hikes to increases in 
the GNP, with a downward adjustment for inllation that would give politicians 
an incentive for reducing inflation rather than increasing it, as at present:..

In practice, both ideas, balancing budgets and limiting spending, might tend 
to have the same effects. Taxpayers' complaints would slow the rise in taxes­
and therefore spending-a bit if balanced budgets were required; and infiation­
swollen taxes would quickly rise enough to balance the budget if spending were 
limited by law. Both amendments contain escape clauses that would tree spend­
ing in case of national emergency, but nea-Keynesian economists-and President 
Carter--still claim they are insufficiently fiexible to fight recessions. 

Of course, infiexibility is the whole pOint of these spending limitations. Like 
locked liquor cabinets, they are intended to prevent larceny and intemperance 
in those we mistrust. Washington is a conglomerate of subgovernments-coteries 
of Congressmen lI;nd their staffs, bureaucrats, and lobbyists-concerned with 
different policy areas. Each of these iron triangles serves itself and its constitu­
ents in the short term, and the logrolling among them produces total spending 
and policy outcomes of unexpected proportions. The sluice points monitored by 
party leadership, the Congressional Budget C.ommittees. and the Office of Man­
agement and Budget are unable to check the great fiow of policy and spending. 
The proposed amendments to contrOl the budget, are appropriately, determinedly 
constitutional, to govern profilgate impulses when self-discipline is absent and 
resolution inadequate. • 

Democrats in Congress want to give resolution another try. The defeat of many 
liberal Democrats last November and the threat of the constitutional convention 
have been instructive. Suddenly, many are for a balanced budget-but not by 
constitutional amendment. And few are willing to risk another convention. Dem­
ocrats have lost five of the six special elections for House seats since Carter's 
election; however, most members can rely on their anonymity and the advantages 
of office they have bought themselves to assure reelection. 

The most worried. are those deficit spenders in the Senate who feasted on the 
spoils of Watergate in 1974, but who now must face a less distracted electorate: 
Gary Hart of Colorado, Patrick Leahy of Vermont, John Durkin of New Hamp­
shire, John Culver, George McGovern, Fntnk Churcb, Birch Bayh. They are 
getting their campaigns started earlier than usual, putting distance between 
themselves and Carter, and hoping the voters overlook the unbalanced budget in 
favor of all the water projects they've lugged into their states. 

But fiscal 1981 is the year the Congressional Budget Committees are planning 
a balanced budget, for the first time in more than a decade, though only after 
another $23-billion deficit in fiscal 1980, the fruit of Carter's "austerity." They 
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may make it, too, because inflation is pushing tax receipts so high so fast that 
the 1981 budget could be balanced with even enough left over for a tax cut of 
some $15 billion. 

That would meet Carter's campaign promise of 1976, but Congressional leaders 
are also hoping the promise of a balanced budget in just a couple of yeam will 
reduce pressure on state legislatures for another constitutional convention. In 
1980, it would remain only t.Jlat-a promise-lJUt that is probably the best the 
Democrats can do. \ 

President Carter has called the proposal for a second convention "extremely 
dangerous," citing fears that it might throw out the Bill of Rights and undermine 
civil liberties, a curious reaction from a candidate who only wanted to make the 
government as good as the American people. But 'opponents believe that the Amer­
ican people would not be represented at another convention; it would be domi­
nated by special interests. 

If another convention were called, Congress would try to restrict its delibera­
tions to the budget amendment, although most legal scholars doubt the validity 
of such an attempt. Prof. Charles Black of Yale Law School feels the framers 
intended the Congressional method for piecemeal amendment and the conven­
tion mode only when so many were dissatisfied with their government that a 
general revision was necessary. All the state applications for a balanced-budget 
amendment have limited their calls specifically to that subject, and some have 
called for a convention only if Congress fails to initiate such an amendment; but, 
once gathered, the delegates could argue convincingly that they were entitled to 
set their own agenda, and such a run-away assembly is the stunning possibility 
that mesmerizes everyone. At the furthest edge of plausibility, the delegates 
could propose drastic changes for the Constitution and also try to change the 
ratification procedure, as the first convention in Philadelphia did in 1787. 

Whatever amendments another convention produced, the Congress might claim 
the right to refuse to submit them to the states. But whatever that outcome, 
three-fourths of the states must still ratify them to become part of the Constitu­
tion, and it is hard to imagine any attempts to a void that last requirement. This 
provision, which no one has suggested changing, should assuage any reasonable 
fears about a wide-open convention, for any amendment that thirty-eight states 
approved could not be all bad. Nor is ratification likely to be causual for any 
amendment from now on, after the cautionary tale of the ERA. 

We should admit that the first Constitution is moribound. Except fora few 
institution8---ithe dominant federal structure is not one of them-the original 
Constitution is largely irrelevant to contemporary public affairs. It set a frame­
work for government on principles widely shared by Americans in the eighteenth 
century, still held by the majority today, but long abandoned by our governors. 

From the Mayflower Compact through the Articles of Coniederation, Americans 
relied upon written fundamental laws to establish, but just as importantly to 
limit, government. The Constitution was written to correct the inadequacies of 
the Articles primarily in defense and foreign affairs, for which the new central 
government was allowed to finance itself. The commerce and currency clauses 
were intended to prevent state regnlation and paper money. The Bill of Rights 
was intended as a further check on the central government, although it has be­
come a license for central control. 

Federalism is obliterated now, of course. State and local g()Vernments have 
become franchisees of Washington, dependent upon revenue carrots and sub­
missive to the stick that inevitably followed. There are few domains left now 
for which federal action is unprecedented. Central government expansion has 
been driven through every opening in the first Constitution. The antifederalists 
were right. 

The Constitution's careful separation of powers has been wrecked by the growth 
of Presidential initiative and Congressional delegation to the bureaucracy. The 
least accountable arms of central government, bureaucracy and the courts, govern 
most freely. What began as a Constitution of states' and private rights has been 
turned into a cornucopia of powers. 

Building a collective state in this century has required demolition of the 
classical liberal values of the Constitution. Redistribution and regulation have 
required progressive assaults on property, and an antibOUrgeois animus has 
driven the architects of our new constitutional order. The new premises of public 
policy have turned taxpayers' money into "public funding" or "federal spending." 
Senator Kennedy has criticized the "blank check for all the spending programs 
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contained in the Internal Revenue Code---the tax expenditure programs." Even 
the money the government lets you keep should not be regarded as "yours," rather 
as a boon from Washington. Senator McGovern described Californians voting for 
Proposition 13 as "degrading hedonists." 

Today's rebellion is aonther middle-class reassertion of the legitimacy of the 
inherited order, as was .the original Revolution. Tax rebels today wouid agree 
with the revolutionary aim of John Adams: "I say again that resistance to 
innovation and the unlimited claims of Parliament, and not any new form of 
government, was the object of the Revolution." 

Most of the values underlying .that Revolution and the Constitution were found 
in the thought of .John Locke, who distinguished Between occasional violations 
of natural law inevitable under any form of government and chronic violations 
constituting a "long train of abuses, prevarications, and artifices" marking de­
generation into tyranny, against which rebellion became a right, even a duty. 
Liberty was conceived as freedom from alien dictation, freedom from government, 
and American conditions seemed so neatly to confirm Locke's views that they 
became the bedrock of American political thought. 

Americans generally expect and accept social change, but primarily outside 
politics and not as a sweeping purpose of government. They generally support 
the Lockeanemphasis on private property as crucial to individual liberty, and 
they value achievement still. It is no wonder what mounting redistribution and 
regulation have evoked today Jefferson's charge against King George III, that 
"he has erected a multitude of New Offices, and sent hither swarms of Officers 
to harass our People, and eat out their substance." 

Washington is mobilizing to avoid another constitutional convention. The 
Congress has been alternately soothing the states with promises of a balanced 
budget by 1981 and threatening them with cuts in revenue sharing. Senator 
Bayh's Judiciary Subcommittee on the Constitution has been holding hearings 
on an amendment, and others are on in the House. 

President Carter has set up a squad of staff members from the White House 
and the Office of Management and Budget to pressure governors and legislative
leaders in key "battlefront" states not to call for a convenUon. It is cooperating 
with a group called the Citizens for the Constitution, brought together by Lt. 
Gov. Thomas P. O'Neill III of Massachusetts to lobby against a convention, 
backed in turn by labor unions, civil-rights groups, and public-interest groups. 

Congress might try to get by with some general resolution for fiscal responsi­
bility, hoping that will stem the tide. Or it might propose a balanced-budget 
amendm!'nt itself, hoping that thirty-eight states will not ratify it after they 
realize that balancing is not the same as controlling spending. Nearly the most 
dangerous move, from liberal Democrats' perspective, would be a Gongrpssional 
amendment to tie annual spending to increases in the GNP. This makes more 
sense than a balanced-budget requirement and comes closest to satisfying tax 
rebels. 

Democrats in Congress have resisted efforts to set ground rules of a conven­
tion by law. Such a law would set the time, place, delegate-selection, and voting 
procedures and try to set. the issue to be considered. 

Delegates would probably be elected in House districts, with seats at large 
from each state. If the thirty-fourth state applied quickly enough and Congress 
moved soon enough, Washington politicians might prefer delegate selection at 
the same time as the 1980 elections, so they could get double duty from their 
campaign funds and organization. That timing would probably help offset the 
damage to Democrats if the elections of delegates were on a separate ballot, 
formally nonpartisan, and decided by the issue. 

In any case, the advantages of Washington incumbents in such elections would 
be so great that Congress might be forced to set the size of the convention at, say, 
twice that of the Electoral College, instead of just one from each district and two 
from each state. This would still be an assembly of just under 1.100 and would 
make it easier for Ralph Nader, C~sar Chavez, and William Buckley to join the 
crowd. 

Contemporary liberals warn that reactionaries-meaning classic liberals who 
still like the values of the first Constitution-woUld dominate a new convention. 
But it is just as likely that leftist groups already strong enough to have en­
trenched themselves in Washington would be able to take over a convention as 
well. Unions, especially, as weli as the new class of well-educated professional 
and managerial symbol-specialists who took over the Demo'cratic party in 1972, 
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should do quite well with their organizational and polemical talents. Even if they 
dominated the convention and enshrined in the Constitution the new politics 
they have imposed in this century, we would gain a lot just in having the current 
philosophy of American public affairs set out explicitly. Another convention, with 
all its posibilities, would force a great shaking-out of American politics. Its 
drama would cut through the layers of mass apathy and focus popular attention 
on the fundamental political questions. It would force Americans to consider the 
kind of f,eo]ile \Ve have becoille, and the society and government we prefer. It 
would allow a genuinely New Foundation, if desired. 

The proximate issue, cootrolling government spending, is not some fiscal 
technicality; it reflects a growing desperation among the governed. The po­
litical appeal of the New Deal model--our current constitutional order-has 
lain in its promise to each voter to take from and control other people for his 
benefit. But a.. leveling and legislation have proceeded, a growing majority of 
Americans have realized that they are now those other people, more often 
targets of ,state action than beneficiaries; yet the machinery of regulation and 
redistribution seems impervious to individual aspiration. 

Another convention would force Americans to recall the values of the first 
Constitution and consider how we have changed as a nation. It would allow a 
recalculaticm of the costs of dependence upon government and the benefits of 
individual responsibility and voluntary public spirit. Another convention could 
offer perhaps a last chance to make sure we have the government we deserve. 

~ 

[From the Christian Science Monitor, May 9, 1979] 

SHOULD THE BUDGET BE BALANCED BY A CONSTITUTIONAL CONVENTION? 

YES 

(By James Dale Davidson) 

Only once since 1960 has the federal budget been balanced. Through good years 
and bad, the deficit has tended to increase, so that today-in the fifth year of a 
recovery-the President plans a deficit of $29 billion. It will likely be larger. 

As the deficits have increased, so has the rate of inflation. The consumer price 
index has more than doubled since 1967. At current rates it will double again 
by the early 1980s. Costs for many necessities have been rising even fliater. 

This outcome is due to the fact that incurring inflationary deficits is in the 
self-interest of congressmen. It improves their chances of reelection. Deficits 
enable them to make the benefits of increased spending immediately evident to 
special constituencies, while disguising the costs (which are defused over large 
numbers of the rest of society). 

This is true in either of the two ways in which deficits can be financed . 
• To the extent that the excessive spending is financed by the sale of bonds 

to the banking system, the costs will be borne by the average consumer in the 
supermarket and at the gas pump. If even 20 percent of the public is confused by 
the resulting inflation and cannot identify the source of their hurt, this involves 
a political advantage over the levying of taxes. 

In other words, deficits achieve a successful deception of the people. As a result 
of this deecption illany of the political pressures emerging from the excessive 
spending are not directed toward pOliticians in Washington but toward businesses 
and labor unions. A clamor arises for "control" of higher prices nad wage settle­
ments which are apparently responsible for the declining living standards of the 
average person. 

• When deficits are financed through genuine borrowing from the public, those 
who will bear the costs are the future generations who must pay taxes to redeem 
the bonds. This too reduces the political costs of the spending. By passing the 
bills on to our children, their children, and others who are not yet born, members 
of Congress evade the responsibility for their spending decisions. 

In other areas of life we recognize that it is necessary to take account of the 
self-interest of individuals in order to obtain behavior which points toward the 
public interest. In fact, we have built the most productive society in all history 
by harnessing the profit motive in private enterprise. That productivity is now 
being destroyed, however, because we have not extended the same insights about 
human nature to the operations of government. 
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Just as we could not expect the nation to be well shod if shoemakers obtained 
a higher income for producing ill-fitting and uncomfortable shoes, so we should 
not be surprised that. we are victimized by inflation when we make it within the 
self-interest of politieans to contribute to inflation. If we wish to stop inllation, 
we must change the circumstances in which the decisions to inflate are taken. 

A balanced lmdget amendment would do that. It would require the politicians 
to be accountable; to own up explicity and honestly to the full costs of their 
spending. 

That is something which no political body in history has ever wanted to do. 
Once politicians shake free from fiscal discipline it is only by a kind of miracle 
that they are ever induced to voluntarily restrain themselves again. The record 
of many countries proves this. Thankfully, our constitutional fathers foresaw 
that a day might come when the Congress would fail the people. They gave us 
the means through Article V to go around the Congress to propose constitutional 
amendments by the convention process at times when the Congress itself was the 
cause of a defect in our system. 

Today, 30 Htates of a needed 34 have already officially petitioned the Congress 
to either pass a halanced budget amendment or convene a limited constitutional 
convention to cOll:;;der that and no other subject. As this movement to halt in­
lI.ationary df'ticit spending nears success, the Big Spenders have raised false 
alarms about tlw dallger·s of popular government. They say that the people 
cannot be tru"ted to select delegates to a convention and that the state legisla­
tures cannot he trusted to refrain from ratifying absurd proposals. 

Furthermore, critics of a convention conveniently ignore the fact that the 
Congress itsp]f is pffectively an unlimited convention which could propose any 
amendment it cllose at any time. Through almost two hundred years no steps 
have been talmn to repeal the Bill of Rights or do any of the other unholy things 
which are al1(~ged to be likely from a limited convention. Upon close consideration, 
therefore, the charges against a conTJention would not persuade a reasonable 
citizen. 

The experience of many countries proves that inll.ation, once allowed to run 
out of control, is destructive of freed institutions. Infiation turns expectations 
upside-down. It impoverishes the elderly, makes fools of those who save, and 
turns every eontrad into a fraud, eventually creating conditions which no person 
of goodwill could desire. 

That is why wp must heed the advice of responsible people of all parties and 
convene a limited eonstitutional convention. Such a convention, far less subject 
than is the CongreRl; to day-ta-day political pressures, could Le expected to 110 a 
better job of what the Congress has as yet refused to do: introduce an outside 
restraint to prohihit individual congressmen from pursuing their self-sprung 
tendency to ohtain political profits in the present by mortgaging our future. 

Mr. David80n i8 the chairman Of the National Taxpayers Union. 

No 

(By John Culver) 

Let me state right at the outset that I strongly favor moving toward a balanced 
budget as part of our fight against infiation. Doing so will set an example to the 
country that its leaders are serious about putting their own house in order. It 
will help to identify and root out waste, mismanagement, and fraud. It will 
reduce the burden we place on future generations to pay for our current needs. 

But achieving n balanced budget will not persuade OPEC nations to roll back 
the price of oil whieh they have raised sixfold since 1973. It will not prevent labor 
and management from playing leapfrog with wages and prices. It won't improve 
our lagging productivity or add anything positive to our balance of payments. It 
won't call a halt to consumer deficit financing-which, incidentally, is of a far 
greater magnituile and growing much faster than the government's. And until 
there are auswprs to those intractable questions it is unrealistic to expect any 
sizable inrouliH into inflation, which by every index of public opinion is the num­
ber one probl!'m flH'ing the American people. 

In addition to it~ obvious economic consequences and the fear and insecurity 
which it brepds, illtlation poses. another insidious danger. It stimulated the all­
too-human upsire to blame convenient .villains and demand easy answers for 
difficult and complex problems. In this context it is not difficult to understand 
the movement to require a balanced budget by constitutional amendment. It en­
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courages the notion that a single deft and decisive stroke will sweep away in­
flation. However comforting that vision may be, it in no way corresponds to the 
economic or political realities. 

Our Constitution is a design of representative government and a charter of 
personal liberty. Only twice in the nation's history have we demeaned it as a 
vehicle for social or economic experilllents. B<>th of those instances-slavery and 
prohibition-were tragic failures. Whatever the merits of a balanced budget, 
indelibly revising the supreme law of the land is the wrong way to go about it. 

One proposed amendment states categorically that expenditures in any given 
year may not exceed revenues but gives no guidance as to how this balance will 
be achieved. It could actually be done more easily by raising taxes than by cut­
ting spending. And if spending were reduced there is no guarantee that the least 
useful programs would be eliminated. This is especially the case since more than 
75 percent of the budget is relatively "uncontrollable"-spending obligated by 
previous defense contracts, for example, or medicaid payments. 

In addition, such an amendment might leave the nation straitjacketed in the 
event of a threat to our national security or an economic emergency. Most 
economists fear that an abrupt balancing of the budget may push us into a 
recession. In such a case, each rise of 1 percent in unemployment would shrink 
tax revenues by $15 billion and boost outlays (for unemployment compensation 
and the like) by $3 to $5 billion, necessitating, by terms of the amendment, 
another round of higher taxes and reduced spending, deepening the recession and 
renewing the downward spiral. Where--or if-it would bottom out, no one 
knows. 

Some proposals try to preempt the foregoing scenario by establishing a "state 
of emergency" escape hatch. Designing one that permits corrective action without 
making it so large that any excuse could justify a deficit, however, has proved 
an elusive goal. 

Finally, other proposed amendments attempt to enforce complex eeonomic 
formulas. These are almost guaranteed to wreck havoc on a Constitution which 
has endured war, depression, wrenching social change, and spectacular tech­
nological achievement in great measure because it limits itself to timeless 
principles expressed in simple, fiexible language. Perhaps the best known of the 
"formula" amendments--Dr. Milton Friedman's-is longer than the Bill of 
Rights. It employs imprecise technical terms such as off-budget outlays, gross 
national product, and infiation on whose definition economists often disagree and 
statistics for which vary widely. 

The last method suggested to achieve a balanced budget-a constitutional con­
vention-would set us on a voyage into uncharted waters and unpredictable 
procedural chaos. Not since 1787 have we tried such a course and no established 
procedures exist with regard to agenda, funding, delegates or voting. Nor do 
we know for sure whether the convention would be confined to consideration of 
the balanced budget issue alone. In the wake of Vietnam, Watergate, and political 
assassination, at a time when special interests and single-issue groups abound, 
now is not the time to risk the divisiveness of constitutional revision on a 
national scale. 

Using currently available tools, President Carter (with the aid of Congress) 
has trimmed away more than half of the deficit he inherited from the previous 
administration. The latest projections from the Office of Management and Budget 
predict a surplus in FY 1981. Constructive proposals such as sunset legislation 
with periodic review of spending programs and automatic termination of obsolete 
ones will help us make more progress. Pursuit of these responsible courses of 
action and disciplined consideration of all individual taxing and spending ques­
tions rather than a quick constitutional fix are the way to responsibly attack 
inflation and excess spending. 

Senator OuZver, Democrat, repre8ent8 the State of Iowa in the U.S. Senate. 

PREPARED STATEMENT OF JAMES N. STASNY ON PROPOSED CONSTITUTIONAL 

CONVENTION PROCEDURES ACT 


The testimony I submit today is that of a private citizen who has studied the 
subject of a federal constitutional convention for sixteen years. The views ex­
pressed are entirely my own based, as nearly as possible, on an objective analysis 
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of the problems in the process through which the several States apply for a 
convention and on an assessment of the merits and defects of the bills submitted 
to govern the proceedings of a constitutiooal convention. 

INTRODUCTION 

Oliver Wendell Holmes, one of America's most respected jurists once observed, 
"About seventy-five years ago I learned I was not God. And so, when the people 
of the various states want to do something and I can't find anything in the Con­
stitutioo expressly forbidding them to do it, I say, whether I like it or not: 
Damn it, let 'em do it." . 

In the face of the recent efforts to summon a convention to add a balanced 
budget amendment to the Constitution, there are many who do not share Justice 
Holmes' casual confidence in the ability of the American people to do it well. 
Because the conventiOill method of amendment stands on the constitutional 
frontier of unanswered questions, many fear the convention. process almost as 
an alien force. Consequently, even while the tide runs high for a convention, 
there is an equally stroog push to thwart the convention procedure, either by 
stopping it altogether or by tightly circumscribing its authority. The conven­
tion bills that twice passed the Senate in the early 1970's would have made any 
convention a weak, second-citizen to the congressionally initiated procedure for 
amending the COlIJStitutioo. Under these bills, Congress would have overwhelming 
control ot·a convention. 

I do not believe a convention should be held. At a time when the international 
situation is precarious and world economic uncertainties cast shadows over the 
strength of all currenCies, a convention would divert our domestic attentions 
from pressing problems while focusing global attention on what would certainly 
appear to allies and adversaries alike as a fundamental challenge to the Ameri­
can Isystem of government. Nevertheless, even ag'ainst so grave a background, 
if it is the combined judgment of the States that a conventiOill should be held, 
it must be fair, open, and provide every deliberative opportunity for the dele­
gates to freely decide what, if any, amendments should be submitted fOr ratifica­
tion by the States. Whatever problems the summoning of a convention might cause 
for us abroad, they would be compounded many times over a t home if our own 
people felt the convention was a closed, heavily restricted assembly. 
I. Oongress and the appUcation proce8s 

A 1952 staff report of the HoUSe Judiciary Committee called the application 
process "the stepchild of constitutional law." In articles appearing in the Con­
gressional Record of March 22, 1979, September 25, 1978 and November 2, 1977 
I detailed some of the problems associated with the application process. What 
follows is a summary review of the principal issues involved. 

A. Senate Practkes on Memorials and Petitions 

Rule VII of the Standing Rules of the Senate controls the manner in which 
the Senate deals with memorials and petitions. 

Reception of memorials and petitions makes up part of the Morning Business. 
While memorials and petitions are technically laid before the full Senate by 
the presiding officer, he makes no formal announcement of their receipt. They He 
presented by bringing them to the Clerk's desk, or by delivering them to the 
Secretary of the Senate. With the approval of the presiding officer, they are en­
tered in the Journal and the Congressional Record and appropriately referred. 

The presentation of memorials and petitions follows the reading of the Senate 
Journal, the presentation of reports and communications from the heads of 
departments and such bills, joints resolutions and other messages from the 
House of Representatives as may remain on the table undisposed of from pre­
vious day's sessions. Their reception proceeds the reports of"standing and select 
committees. 

Memorials from state legislatures are printed in full in the Senate section of 
the Congressional Record and a memorial may not be received unless signed. In 
the Senate, the practice is to list memorials from state legislatures under the 
heading "Petitions". 

Until the start of the 95th Congress, the Senate had no orderly means of cata­
louging memorials submitted by the States. But, on December 16, 1976 in a memo 
from the Secretary of the Senate, a new system of control numbers for petitions 
and memorials was announced to take effect January 4,1977. 
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According to the memorandum, petitions and memorials were to be com­
bined into one category and assigned numbers preceded by the initials "POM", 
Under the new system petitions and memorials go first to the office of the Presi­
dent of the Senate who dates them. They are next sent to the Parliamentarian who 
assigns the control number and makes the appropriate committee referral. The 
Official Reporter then inserts them into the Congressional Record and the Bill 
Clerk sees to it that the appropriate committee physically receives the memorial 
or petition. This provision appears to be in contravention of Rule VII, para­
graph (6) which directs that memorials are to be kept in the files of the Secre­
tary of the Senate. 

The December 16, 1976 memo also specifies that the Journal Clerk is to receive 
a list of the "petitions placed before the Senate and printed in the Record each 
day." 

B. House Practices on Memorials and Petitions 

Under the Rules of the House of Representatives, Memorials are treated 
under Rule XXII, paragraph (4), and Petitions are treated under Rule XXII, 
paragraph (1). They are listed separately and numbered sequentially in the 
House portion of the Congressional Record following the introduction of bills 
and resolutions at the conclusion of the day's proceedings. It is the practice 
to have memorials brought to the attention of the House by the Speaker. 

Resolutions of state legislatures and/or primary assemblies of the people are 
received as memorials. They are filed with the Clerk of the House but the office 
of the Clerk advises they do not, in fact, retain them. Rather, they are transferred 
to the Speaker who refers them (through the Parliamentarian) to the appropriate 
committee where they are filed. 

Rule XXII, paragraph (4) of the House Rules specifies that memorials and 
their titles shall be entered on the Journal and printed in the Congressional 
Record of the next day. In practice, however, the process is reversed. According 
to the House Journal Clerk's Office, staff members clip memorials printed in the 
Record and subsequently enter them on the Journal. 

The office of the Bill Clerk actually prepares the briefs of the memorials that 
appear in the Record. The Bill Clerk receives the memorials from the Parlia­
mentarian's office and assigns them the number which appears in the Record. 
He sees to it that the memorial is physically delivered to the committee to which 
it has been referred. 

C. 	The convention applications: Anomalies in the Congress and the State 
legislatures 

Of the thirty-two applications for a convention received by the Congress be­
tween 1974 and 1977, I located the texts of all but one (California 1974). Of the 
remaining thirty-one, sixteen were directed by the respective state .legislatures 
to the Speaker of the U.S. House of Representatives and the President of the 
United States Senate. Eleven applications were directed to the attention of the 
Secretary of the Senate and the Clerk of he House. Of the remaining four appli ­
cations, three were addressed to the Congress without specifying an officer of 
either House and one was addressed only to the members of the state's congres­
sional delegation. 

Of the sixteen applications directed to the President of the Senate and Speaker 
of the House, eleven were noted in the Congressional Record by both Houses. Four 
of the remaining five applications were printed in full by the Senate. One was 
prjnted onlY by the House. 

Of the eleven applications addressed to both the Clerk of the House and the 
Secretary of the Senate, all but one were noted in the Record by both the House 
and Senate. This suggests that when applications are directed to the Secretary 
of the Senate and the Clerk of the House, they are more likely to be properly 
received by both Houses of Congress than when they are sent to the presiding 
officer of each House. 

Nevertheless, the principal convention bills introduced in the Congress since 
1953, specify that applications for a convention be addressed to the President of 
the Senate and the Speaker of the House. This provision was included in both 
S. 215 which passed the Senate 84 to 0 on October 19, 1971 and in S. 1272 which 
passed the Senate without debate on July 9, 1973. 

The provision directing memorials to the Speaker and the President of the 
Senate also appears to be at variance with established practice in the Hous& of 
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Representatives. Rule XXII of the House directs that memorials be delivered 
to the Clerk, a procedure dating from 1842. Rule VII, paragraph 2 of the Standing 
Rules of the Senate similarly notes that Senators having memorials may deliver 
then to the Secretary of the Senate. 

In sum, established procedures in the House and Senate give to the Clerk 
and the Secretary the responsibility for the technical processing of the memorials. 
Moreover, the record shows that between 1974 and the end of 1977, the Clerk 
ana the Secretary have been shown to be more reliable in handling the state 
memorials than the Speaker and the Vice-President. The clear inference is that 
future legislationproyiding guidelines for a constitutional convention should 
direct that memorials be sent to the Secretary of the Senate and the Clerk of the 
House. 

The question also arises as to whether memorials for a convention, in order to be 
valid, need to be recorded by both Houses in either the Journal or the Congres­
sional Record. This is another of the myriad unresolved questions attendin~ the 
convention process. Nevertheless, the legislative proposals on this subject offered 
in Congress over the years providing as they do for reference of applications to 
both houses, imply that the validity of an application would at least be suspect if 
not officially received and noted by both Houses of Congress. 

D. Recommendation 

There is needless uncertainty surrounding the terms "petition" and "memorial". 
Memorials from the State legislatures are, at best, pOlitical statements which 
have small impact and no binding effect on the Congress. However, the Article V 
applications for a convention are constitutionally authorized instruments which, 
in the aggregate, impose a specific duty on the Congress. There, at least, ought 
to be a separate means of tracking and counting the memorials from the states 
which request a convention. A reasonable procedure would be for the Congress 
to establish a third functional category in the classification scheme for petitions 
and memorials. That category would be termed simply "applications", just as it 
appears in Article V, and the only documents listed under it would be requests 
received from the State legislatures to call a constitutional convention. It would 
be a mechanical term of art established through the office of the Secretary of 
the Senate and the Clerk of the House and would appear separately along with 
memorials and petitions in the Congressional Record. It would have the advan­
tage of giving a separate identity to those State requests authorized by Article 
V. It would be useful in tracking the requests in the Congressional Record and 
be of material value should a subsequent Congress decide to make a fortright 
judgment on the question of whether, as the Constitution appears to make clear, 
these requests impose a mandatory, unavoidable obligation on the Congress 
to act. 
II. The State application8 

The applications from the States since 1974 attempt to impose a variety of 
conditions under which the applications would -either remain valid or become 
void. One application for a convention indicated such a gathering need not be 
held if Congress submitted an amendment to the States within 60 days of the 
time the necessary number of applications to force a convention had been re­
ceiVed. Applications from Massachusetts and Kansas claim to be self-voiding if 
Congress should submit an amendment first. A ColoradO application would 
become "null void and rescinded" if a convention dealt with an amendment out­
side the subject area of its application. A Nebraska application expressly con­
ditioned the continuing talidity of the application on (1) Congress' establishing 
clear procedures for a convention including a limitation on the subject matter, 
(2) provisions that if a convention departs from the subject matter the con­
vention be dissolved, and (3) that selection of delegates to a convention be 
determined by the state legislatures. 

It is unlikely that these conditions which the states add to their applications 
would have any real effect on congressional action. There is, however, one com­
moncharacteristic to at least 16 of the state applications that can have a decided 
impact on whether a convention is to be held. Those 16 state applications do not 
make the convention route the primary choice for obtaining an amendment. The 
first choice in each of these cases is to have Congress approve and submit an 
amendment. That raises a fundamental question of whether any of these 16 appli­
cations can be considered legitimate requests for a constitutional convention. 
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There can be no doubt that many state legislatures perceive the application 
process as a tactical maneuver to prod Congress into action. The legislatures, 
themselves gatherings of political animals, want to show to the voters that they 
are taking steps to hold down government spending. The means to that end 
has become in too many instances a process of either focusing the blame on Con­
gress or abdicating the responsibility to a convention. The State legislatures must 
realize that they cannot have it both ways, political security a.nd economic ad­
venture. The States, at the minimum should be expected to make basic choices 
for themselves. They must either "memorialize" the Congress to devise and 
submit an amendment for ratification, or; they should apply for a convention to 
draft and submit an amendment. Nothing exposes the political motives of state 
legislatures like a so-called application for a convention which says "but-only­
if-Congress-doesn't-act-first." These should not be considered valid applications. 
That, in itself, would force state legislatures to render more considered judg­
ments on just what it is they want done and how they want to do it. 

III. The Oon8titutional Oonvention procedure8 bill8 

A. Votes required to propose amendments 

When Senator Ervin introduced S.2307 in August of 1967, it provided at Section 
10 that the convention may propose amendemnts by a majority of the total 
votes cast on a question. Four years later, when the Senate passed S.215, a mod­
ified version of S.2307, the voting requirement had been changed to two-thirds of 
the total number of delegates. The new super-majority was added as an amend­
ment by Senator Bayh and approved by the Senate 45 to 39. 

In the life of parliamentary assemblies, the voting requirements are pivotal. 
There are oceans of difference between permitting approval of a question by a 
majority of those recorded on a given issue and requiring two-thirds of the total 
membership to approve. The Bayh amendment represents an exceptionally severe 
restriction on the ability of a convention to propose an amendment. That, at any 
rate, was the view of Senator Ervin, author of the bill. In opposing the Bayh 
amendment, Senator Ervin noted, "It undertakes to say that the people cannot 
amend their own Constitution ... It would handicap the people of the States 
in procuring amendments by the convention process." 

. There is other opposition to the Bayh proposal. A 1971 study of the American 
Law Division of the Library of Congress noted that any procedural requirements 
for passage and ratification of an amendment in addition to those specified in 
Article V are formalities and are not strictly binding. In support of that view, a 
Harvard Law Review study notes Article V does not expressly require a super­
majority vote for the proposal of amendments by a convention even though it 
does require a two-thirds vote for the proposal of amendments by Congress 
The study further states that a "two-thirds requirement predetermined by Con­
gress would appear to be. unconstitutional." 

Moreover, the 1974 American Bar Association study of the convention method 
of amendment states, "We view as unwise and of questionable validity any 
attempt by Congress to regulate the internal proceedings of a convention. In par­
ticular, we believe that Congress should not impose a vote requirement on an 
Article V convention." 

It might be noted further that the first standing rule of procedure adopted 
by the Constitutional Convention on May 28, 1787 shows the convention decided 
voting requirements for itself. The rule states, "A House to do business shall 
consist of the Deputies of not less than seven States; and all questions shall be 
decided by the greater number of these which shall be fully represented; but 
a less number than seven may adjourn from day today." 

Senator Bayh, during the 1971 debate on his two-thirds voting amendment 
said, "I can say without fear of contradiction that never in the history of this 
Republic has a constitutional amendment been referred to the States for ratifica­
tion without concurrence of two-thirds of the Members, not of one body, but of 
two bodies, the House and Senate." 

History does not support Senator Bayh's contention. 
On December 6, 1803 during debate in the House of Representatives on approval 

of the Twelfth Amendment, the two-thirds question was raised a number of 
times. Both Representative Griswold and Representative Dennis noted that 
when the Senate, four days earlier, approved the amendment, they did not do so 

59-609 0 - 80 - 31 
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with the approval of two-thirds of the entire membership. Mr. Griswold noted, 
"By certificate, obtained from the Secretary of that body, it appears that the 
resolution was passed by the votes of twenty-two members in favor of it; twenty­
two voting in the affirmative and ten in the negative. It is known to every gentle­
man that the Senate consists of thirty-four members, and that it consequently 
requires twenty-three to constitute two-thirds of its members." 

During the same House debate on the Twelfth Amendment, there was also 
discussion of the means by which the Congress had approved the Bill of Rights 
for submission to the States. Mr. Rodney spoke to the action taken by the Sen­
ate, saying, "The Journal expressly says they were adopted by two-thirds of the 
Senators present concurring * * * We * * * find that in September, 1789, it is 
declared on the Journal of the Senate that amendments passed, and which are 
now part of the Constitutiun, were ratified by two-thirds of the members present." 

Both Hinds' Precedents and Cannon's Precedents of the House of Representa­
tives specifically state in bold type that the vote required for passage of a jOint 
resolution proposing an amendment to the Constitution is two-thirds of those 
voting, a quorum being present, and not two-thirds of the entire membership. To 
support that precedent, illustrations are provided of House actions on two 
separate proposals on the amendment allowing for direct election of U.S. Sena­
tors. An excerpt from Cannon's Precedents shows how the two-thirds question 
was finally resolved: 

"On May 13, 1912, the House was considering the Senate amendments to the 
joint resolution (H.J. Res. 39) proposing an amendment to the Constitution 
providing that Senators shall be elected by the people of the several States. 

"A motion by Mr. ""illiam W. Rucker, of Missouri, that the House concur in 
the Senate amendment being put, and the yeas and nays being ordered, the years 
were 238, nay 39, answering present 5, not voting, 110." 

"Mr. Thomas U. Sisson, of Mississippi, submitted that the constitutional re­
quirement had not been complied with and the motion had not been agreed to. 
He cited Article V of the Constitution prOviding that two-thirds of the two 
Houses might submit amendments to the Constitution and took the position that 
under this provision more than 260 votes would be required for affirmative 
action, whereas only 238 had noted in the affirmative. 

"The Speaker said: 
"Two-thirds of the House means two-thirds of a quorum. 
"It has been uniformly held, so far as the Chair knows, that two-thirds of the 

House means two-thirds of those voting, a quorum being present. 
"When the phrase or collocation of words, 'the House of Representatives,' is 

used, it means a quorum of the House. If it can do one thing with a bare quorum 
(it) can do anything; and what precedents there are both of the Supreme Court 
and the Speaker-because Mr. Speaker Reed rendered an opinion-held that in 
a situation like this 'two-thirds' meant two-thirds of those voting, provided it 
was a quorum." 

Further comment is found in the Supreme Court's ruling on the NationaZ 
Prohibition Oase8. Speaking for the Court, Justice Van Devanter wrote, "Two­
thirds note in each house which is required in propOSing an amendment is a vote 
of two-thirds of the members present-assuming the presence of a quonlm-and 
not a vote of two-thirds of the entire membership ..." 

Justice Van Devanter based his statement on the case of Missouri Pacific 
Railway Oompany v. State of Kansas decided by the Court on January 7, 1919. 
Chief Justice White gave the opinion of the Court and his argument focused in 
large part on the action of the Congress in proposing the Bill of Rights. After 
citing passages from the Senate Journal indicating that. two-thirds of a quorum 
rather than two-thirds of the elected membership proposed the amendments, the 
Chief Justice made this observation: 

"When it is considered that the chairman of the committee in charge of the 
amendments for the House was Mr. Madison and that both branches of Con­
gress contained many members who had participated in the deliberations of the 
convention or in the proceedings which led to the ratification of the Constitu­
tion, and that the whole subject was necessarily vividly present in the minds of 
those who dealt with it, the convincing effect of the action cannot be overstated." 

"But that is not all, for the Journal of the Senate contains further evidence 
that the character of the two-thirds vote exacted by the Constitution (that is, 
two-thirds of a quorum) could not have been overlooked, since that Journal 
I!hows that at the very time the amendments just referred to were under con­
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sideration there were also pending other proposed amendments, dealing with 
the treaty and lawmaking power. Those concerning the treaty-making power 
provided that a two-thirds vote of all the members (instead of that proportion 
of a quorum) should be necessary to ratify a treaty dealing with enumerated 
subjects, and exacted even a large proportionate vote of all the members in 
order to ratify a treaty dealing with other mentioned subjects; and those deal­
ing with the law-making power required that a two-thirds (instead of a major­
ity) vote of a quorum should be necessary to pass a law concerning specified 
subjects. 

"The construction which was thus given to the Constitution in dealin~ with 
a matter of such vast importance, and which was necessarily sanctioned by the 
people, has governed as to every amendment to the Constitution submitted from 
that day to this." 

When matched against these precedents, the Bayh amendment represents an 
extravagant imposition on the ability of a convention to reach a decision on 
proposing an amendment. The two-thirds provision is not included in S. 3, the 
current convention guideline bill before the 96th Congress, and should be re­
jected if it is offered again as an amendment. 

B. Time limits 

Although S. 3 states that a convention must convene within one year of the 
time Congress approves a concurrent resolution calling it into being and that 
the convention would meet for no longer than one year unless otherwise 
extended, there is no specified time in which Congress would be required to 
take action on the concurrent resolution itself. To avoid any needless delays, a 
time limit of 30-60 days should be set on the passage of the concurrent resolution. 

C. One issue convention 

The bills under consideration would limit a convention to discussion of the 
amendment specified in the applications. On June 7, 1979 Senator Helms offered 
an amendment to a bill reauthorizing the Civil Rights Commission that would 
prevent any convention from proposing an amendment or amendments aside 
from what was stated in their application. 

For reasons which I detailed at some length at page S. 4780 of the April 1, 1976 
(Daily Edition) of the Congressional Record, that would be a mistake. 

People generally described W3 having conservative political affiliations have 
generated the drive for a balanced budget amendment via the convention route. 
People within that same broad group have had a prominent hand in promoting 
a convention drive on the question of abortion. If a convention were called for 
the purpose of devising a balanced budget amendment, what would become of 
those who feel so deeply that an abortion amendment should be proposed as well ? 
Will those who contend so fiercely for a one issue convention be suddenly inclined 
to bend the rules and.make it a two issue convention? If that came to pass, then 
what do both groups of supporters say to those who have a third or a fourth issue 
to consider? 

The success of any convention will rest largely on whether the public per­
ceives it as a legitimate expression of self-government in action. If a con­
vention ends in the splinters of disenchantment among people who discover that 
even this assembly has no room for their views, to what will they turn? What 
will be left? The answer is that there will be nothing left within the constitu­
tionally prescribed procedures for redress of their grievances. In those circum­
stances, compounded perhaps by growing social unrest, is the risk of the possible 
undoing of two-centuries of faith in the right of the people to try and achieve 
through law what they believe to be fair and worthwhile. 

Beyond that, a one issue convention could be viewed as only an extension 
of the ratification process. Once a convention is summoned, the likelihood that 
an amendment will be produced is quite high. Such a convention limited to one 
issue would not really debate the "yes" or the "no" of an amendment; that there 
will be an amendment of some sort will have been already decided by the call. 
The delegates would become glorified wordsmiths deciding questions of syntax. 
So a one-issue, limited convention is really no convention at all. It is simply an 
intermediate gathering of editors, the middle step between the time the states 
have decided a convention should be held, and the time the states finally decide 
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either in their capitals or at ratification conventions whether the wording of the 
amendment should be approved. 

CONCLUSION 

A convention would, to my mind, be a mistake. There is simply too much to 
do in this Country that we cannot afford to distract ourselves with extravagant 
enterprises such as this. But if the wisdom of the States says a convention 
must be held, it would be a still greater mistake to lock its doors to free delibera­
tion. The bills now before the Congress are responsible to the extent they lay 
out a groundwork in advance for a convention. To the extent that they confine 
a convention to one issue, they are unreasonably restrictive and should be changed 
to reflect a more firm confidence in the ability of a convention to make its own 
choices and for the states to pass judgment on what the convention produces. 
While there are good reasons for not holding a convention, there is no reason 
to fear that a convention may consider other amendments. As Rufus King said 
during the Convention of 1787, "We have power to propose anything, b.t to 
conclude nothing." 
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The Federalist 

43 
~ 

James Madison 


January 23, 1788 

To the People of the State of New York 

THE!ourth class comprises the following miscellaneous 
powers. 

I. A power "to promote the progress of science and use­
ful arts, by securing for a limited time, to authors and in­
ventors, the exclusive right, to their respective writings 
and discoveries." 

The utility of this power will scarcely be questioned. The 
copy right of authors has been solemnly adjudged in Great 
Britain to be a right at common law. The right to useful 

. inventions, seems with equal reason 	to belong to the in­
ventors. The public good fully coincides in both cases, with 
the claims of individuals. The States cannot separately 
make effectual provision for either of the cases, and most 
of them have anticipated the decision of this point, by 
laws passed at the instance of Congress. 

2. "To exercise exclusive legislation in all cases what­
soever, over such district (not exceeding ten miles square) 
as may by cession of particular States and the acceptance 

, 	 of Congress, become the seat of the Government of the 
United States; and to exercise like authority over all 
places purchased by the consent of the Legislature of the 
States, in which the same shall be, for the erection of forts, 
magazines, arsenals, dockyards and other needful build­
ings." 
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The indispensible necessity of compleat authority at the 
seat of Government carries its own evidence with it. It is a 
power exercised by every Legislature of the Union, I might 
say of the world, by virtue of its general supremacy. With­
out it, not only the public authority might be insulted and 
its proceedings be interrupted, with impunity; but a de­
pendence of the members of the generlll Government, on 
the State comprehending the seat of the Government for 
protection in the exercise of their duty, might bring on the 
national councils an imputation of awe or influence, 
equally dishonorable to the Government, and dissatisfac­
tory to the other members of the confedl!racy. This 
consideration has the more weight as the gradual accumu­
lation of public improvements at the stationary residence 
of the Government, would be both too great a public 
pledge to be left in the hands of a single State; and would 
create so many obstacles to a removal of the Government, 
as still further to abridge its necessary independence. The 
extent of this federal district is sufficiently circumscribed 
to satisfy every jealousy of an opposite nature. And as it 
is to be appropriated to this use with the consent of the 
State ceding it; as the State will no doubt provide in the 
compact for the rights, and the consent of the citizens 
inhabiting it; as the inhabitants will find sufficient induce­
ments of interest to become willing parties to the cession; 
as they will have had their voice in the election of the 
Government which is to exercise authority over them; as a 
municipal Legislature for local purposes, derived from 
their own suffrages, will of course be allowed them; and as 
the authority of the Legislature of the State, and of the 
inhabitants of the ceded part of it, to concur in the cession, 
will be derived from the whole people of the State, in their 
adoption of the Constitution, every imaginable objection 
seems to be obviated. 

The necessity of a like authority over forts, magazines 
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&c. established by the general Government is not less evi­
dent. The public money expended on such places, and the 
public property deposited in them, require that they 
should be exempt from the authority of the particular 
State. Nor would it be proper for the places on which the 
security of the entire Union may depend, to be in any 
degree dependent on a particular member of it. All objec­
tions and scruples are here also obviated by requiring the 
concurrence of the States concerned, in every such estab­
lishment. 

3~ "To declare the punishment of treason, but no at­
tainder of treason shall work corruption of blood, or for­
feiture, except during the life of the person attainted." 

As treason may be committed against the United States, 
the authority of the United States ought to be enabled to 
punish it. But as new-fangled and artificial treasons, have 
been the great engines, by which violent factions, the 
natural offspring of free Governments, have usually 
wrecked their alternate malignity on each other, the Con­
vention have with great judgment opposed a barrier to 
this peculiar danger, by inserting a constitutional defini­
tion of the crime, fixing the proof necessary for conviction 
of it, and restraining the Congress, even in punishing it, 
from extending the consequences of guilt beyond the per­
son of its author. . 

4. "To admit new States into the Union; but no new 
State, shall be formed or erected within the jurisdiction of 
any other State; nor any State be formed by the junction 
of two or more States, or parts of States, without the con­
sent of the Legislatures of the States concerned, as well as 
of the Congress." 

In the articles of confederation no provision is found on 
this important subject. Canada was to be admitted of 
right on her joining in the measures of the United States; 
and the other colonies, by which were evidently meant, the 
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other British colonies, at the discretion of nine States. The 
eventual establishment of new States, seems to have been 
overlooked by the compilers of that instrument. We have 
seen the inconvenience of this omission, and the assump­
tion of power into which Congress have been led by it. 
With great propriety therefore has the new system sup­
plied the defect. The general precaution that no new 
States shall be formed without the concurrence of the 
federal authority and that of the States concerned, is 
consonant to the principles which ought to govern such 
transactions. The particular precaution against the erec­
tion of new States, by the partition of a State without its 
consent, quiets the jealousy of the larger States; as that of 
the smaller is quieted by a like pr~caution against a junc­
tion of States without their conserit. 

5. "To dispose of and make all needful rules and regula­
tions respecting the territory or other property belonging 
to the United States, with a proviso that nothing in the 
Constitution shall be so construed as to prejudice any 
claims of the United States, or of any particular State." 

This is a power of very great importance, and required 
by considerations similar to those which shew the propri­
ety of the former. The proviso annexed is proper in itself, 
and was probably rendered absolutely necessary, by jeal­
ousies and questions concerning the Western territory, 
sufficiently known to the public. 

6. "To guarantee to every state in the Union a Repub­
lican form of Government; to protect each of them against 
invasion; and on application of the Legislature; or of the 
Ex<;!cutive (when the Legislature cannot be convened) 
against domestic violence." 

In a confederacy founded on republican principles, and 
composed of republican members, the superintending gov­
ernment ought clearly to possess authority to defend the 
system against aristocratic or monarchical innovations. 



483 


The more intimate the nature of such a Union may be, the 
greater interest have the members in the political institu­
tions of each other; and the greater right to insist that the 
forms ofgovernment under which the compact was entered 
into, should be substantially maintained. But a right im­
plies a remedy; and where else could the remedy be de­
posited, than where it is deposited by the Constitution? 
Governments of dissimilar principles and forms have been 
found less adapted to a federal coalition of any sort, than 
those of a kindred nature. "As the confederate republic of 
Germany," says Montesquieu, "consists of free cities and 
petty states subject to different Princes, experience shews 
us that it is more imperfect than that of Holland and 
Switzerland." "Greece was undone" he adds, "as soon as 
the King of Macedon obtained a seat among the Amphyc­
tions." In the latter case, no doubt, the disproportionate 
force, as well as the monarchical form of the new con­
federate, had its share of influence on the events. It may 
possibly be asked what need there could be of such a pre­
caution, and whether it may not become a pretext for 
alterations in the state governments, without the con­
currence of the states themselves. These questions admit 
of ready answers. If the interposition of the general gov­
ernment should not be needed, the provision for such an 
event will be a harmless superfluity only in the Consti­
tution. But who can say what experiments may be pro­
duced by the caprice of particular states, by the ambition 
of enterprizing leaders, or by the intrigues and influence of 
foreign powers? To the second question it may be an­
swered, that if the general government should interpose by 
virtue of this constitutional authority, it will be of course 
bound to pursue the authority. But the authority extends 
no farther than to a guaranty of a republican form of gov­
ernment, which supposes a pre-existing government of the 
form which is to be guaranteed. As long therefore as the 
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eXlstmg republican forms are continued by the States, 
they are guaranteed by the Federal Constitution. When­
ever the states may chuse to substitute other republican 
forms, they have a right to do so, and to claim the federal 
guaranty for the latter. The only restriction imposed on 
them is, that they shall not exchange republican for anti­
republican Constitutions; a restriction .which it is pre­
sumed will hardly be considered as a gri~Jr,.ance. 

A protection against invasion is due fro~every society 
to the parts composing it. The latitude.of""the expression 
here used, seems to secure each state not only against 
foreign hostility, but against ambitious or vindictive enter­
prizes of its more powerful neighbours. The history both 
of antient and modern confederacies, proves that the 
weaker members of the Union ought not to be insensible to 
the policy of this article. 

Protection against domestic violence is added with' equal 
propriety. It has been remarked* that even among the 
Swiss Cantons, which properly speaking are not under one 
government, provision is made for this object; and the 
history' of that league informs us, that mutual aid is fre­
quently claimed and afforded; and as well by the most 
democratic, as the other Cantons. A recent and well known 
event among ourselves, has warned us to be prepared for 
emergencies of a like nature.t 

At first view it might seem not to square with the repub­
lican theory, to suppose either that a majority have not the 
right, or that a minority will have the force to subvert a 
government; and consequently that the frederal interposi­
tion can never be required but when it would be improper. 
But theoretic reasoning in this, as in most other cases, 
must be qualified by the lessons of practice. Why may not 

* In Essay 19. (Editor) 

t Madison was referring to Shays' Rebellion. (Editor) 
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illicit combinations for purposes of violence be formed as 
well by a majority of a State, especially a small State, as 
by a majority of a county or a district of the same State; 
and if the authority of the State ought in the latter case to 
protect the local magistracy, ought not the frederal au..,. 
thority in the former to support the State authority? 
Besides, there are certain parts of the State Constitutions 
which are so interwoven with the Frederal Constitution, 
that a violent blow cannot be given to the one without 
communicating the wound to the other. Insurrections in a 
State will rarely induce a fredetal interposhion, unless the 
number concerned in them, bear some proportion to the 
friends of government. It will be much better that the 
violence in such cases should be repressed by the Super­
intending power, than that the majority should be left to 
maintain their cause by a bloody and obstinate contest. 
The existence of a right to interpose will generally prevent 
the necessity of exerting it. 

Is it true that force and right are necessarily on the same 
side in republican governments? May not the minor party 
possess such a superiority of pecuniary resources, of mili­
tary talents and experience, or of secret succours from 
foreign powers, as will render it superior also in an <lppeal 
to the sword? May not a more compact and advantageous 
position turn the scale on the same side against a superior 
number so situated as to be less capable of a prompt and 
collected exertion of its strength? Nothing can be more 
chimerical than to imagine that in a trial of actual force, 
victory may be calculated by the rules which prevail in a 
census of the inhabitants, or which determine the event of 
an election! May it not happen in fine that the minority of 
CITIZENS may become a majority of PERSONS, by the ac­

. cession of alien residents, of a casual concourse of adven­
turers, or of those whom the Constitution of the State has 
not admitted to the rights of suffrage? I take no notice of 
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an unhappy species of population abounding in some of the 
States, who during the calm of regular government are 
sunk below the level of men; but who in the tempestuous 
scenes of civil violence may emerge into the human char­
acter, and give a superiority of strength to any party with 
which they may associate themselves. 

In cases whereit may be doubtful on which side justice 
lies, what ~etter umpires could be desired by two violent 
factions, flying to arms art'd tearing a State to pieces, than 
the representatives of confederate States not heated by the 
local flame? To the impartiality ofJudges they would unite 
the affection of friends. Happy would it be if such a rem­
edy for its infirmities, could be enjoyed by all free govern­
ments; if a project equally effectual could be established 
for the universal peace of mankind. 

Should it be asked what is to be the redress for an in­
surrection pervading all the States, and comprizing a su­
periority of the entire force, though not a constitutional 
right; the answer must be, that such a case, as it would be 
without the compass of human remedies, so it is fortu­
nately not within the compass of human probability; and 
that it is a sufficient recommendation of the Frederal Con­
stitution, that it diminishes the risk of a calamity, for 
which no possible constitution can provide a cure. 

Among the ~~dvantages of a confederate republic enu­
merated by Montesquieu, an important one is, "that 
should a popular insurrection happen in one of the States, 
the others are able to quell it. Should abuses creep into one 
part, they are reformed by those that remain sound." 

7. "To consider all debts contracted and engagements 
entered into, before the adoption of this Constitution, as 
being no less valid against the United States under this 
Constitution, than under the Confederation." 

This can only be considered as a declaratory proposi­
tion; and may have been inserted, among other reasons, 
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for the satisfaction of the foreign creditors of the United 
States, who cannot be strangers to the pretended doctrine 
that a change in the political form of civil society, has the 
magical effect of dissolving its moral obligations. 

Among the lesser criticisms which have been exercised 
on the Constitution, it has been remarked that the validity 
of engagements ought to have been asserted in favour of 
the United States, as well as against them; and in the 
spirit which usually characterizes little critics, the omission 
has been transformed and magnified into a plot against the 
national rights. The authors of this discovery may be told, 
what. few others need be informed of, that as engagements 
are in their nature reciprocal, an assertion of their validity 
on one side necessarily involves a validity on the other 
side; and that as the article is merely declaratory, the es­
tablishment of the principle in one case is sufficient for 
every case. They may be further told that every Constitu­
tion must limit its precautions to dangers that are not 
altogether imaginary; and that no real danger can exist 
that the government would DARE, with or even without 
this Constitutional declaration before it, to remit the debts 
justly due to the public, on the" pretext here condemned. 

8. "To provide for amendments to be ratified by three­
fourths of the States, under two exceptions only." 

That useful alterations will be suggested by experience, 
could not but be foreseen. It was requisite therefore that a 
mode for introducing them should be provided. The mode 
preferred by the Convention seems to be stamped with 
every mark of propriety. It guards equally against that 
extreme facility which would render the Constitution too 
mutable; and that extreme difficulty which might per­
petuate its discovered faults. It moreover equally enables 
the general and the state governments to originate the 
amendment of errors as they may be pointed out by the 
experience on one side or on the other. The exception in 
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fa vour of the eq uali ty of suffrage in the Senate was prob­
ably meant as a palladium to the residuary sovereignty of 
the States, implied and secured by that principle of repre­
sentation in one branch of the Legislature; and was prob­
ably insisted on by the States par'ticularly attached to that 
equality. The other exception must have been admitted 
on the same considerations which produced the privilege 
defended by it. 

9. "The ratification of the conventions of nine States 
shall be sufficient for the establishment of this Constitu­
tion between the States ratifying the same." 

This article speaks for itself. The express authority of 
the people alone could give due validity to the Constitu­
tion. To have required the unanimous ratification of the 
thirteen States, would have subjected the essential inter­
ests of the whole to the caprice or corruption of a single 
member. It would have marked a want of foresight in the 
Convention, which our own experience would have ren­
dered inexcusable. 

Two questions of a very delicate nature present them­
selves on this occasion. I. On what principle the confed­
eration, which stands in the solemn form of a compact 
among the States, can be superceded without the unani­
mous consent of the parties to it? 2. What relation is to 
subsist between the nine or more States ratifying the 
Constitution, and the remaining few who do not become 
parties to it. 

The first question is answered at once by recurring to 
the absolute necessity of the case; to the great principle of 
self-preservation; to the transcendent law of nature and of 
nature's God, which declares that the safety and happi­
ness of society are the objects at which all political institu­
tions aim, and to which all such institu·tions must be sacri­
ficed. PERHAPS also an answer may be found without 
searching beyond the principles of the compact itself. It 
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has been heretofore noted among the defects of the Con­
federation, that in many of the States, it had received no 
higher sanction than a mere legislative ratification.* The 
principle of reciprocality seems to require, that its obliga­
tion on the other States should be reduced to the same 
standard. A compact between independent sovereigns, 
founded on ordinary acts of legislative authority, can 
pretend to no higher validity than a league or treaty be­
tween the parties. It is an established doctrine on the 
subject of treaties, that all the articles are mutually condi­
tions of each other; that a breach of anyone article is a 
breach of the whole treaty; and that a breach committed 
by either of the parties absolves the others; and authorises 
them, if they please, to pronounce the treaty violated and 
void. Should it unhappily be necessary to appeal to these 
delicate truths for a justification for dispensing with the 
consent of particular States to a dissolution of the federal 
pact, will not the complaining parties find it a'difficult task 
to answer the MULTIPLIED and IMPORTANT infractions with 
which they may be confronted? The time has been when 
it was incumbent on us all to veil the ideas which this 
paragraph exhibi'ts. The scene is now changed, and with 
it, the part which the sa.me motives dictate. 

The second question is not less delicate; and the flatter­
ing prospect of its being merely hypothetical, forbids an 
over-curious discussion of it. It is one of those cases which 
must be left to provide for itself. In general it may be ob­
served, that although no political relation can subsist be­
tween the assenting and dissenting States, yet the moral 
relations will remain uncancelled. The claims of justice., 
both on one side and on the other, will be in force, and 
must be fulfilled; the rights of humanity must in all cases 
be duly and mutually respected; whilst considerations of 

• See Essay 22. (Edi,or) 

/ 
/ 
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a common interest, and above all the remembrance of the 
endearing scenes which are past, and the anticipation of a 
speedy triumph over the obstacles to re-union, will, it is 
hoped, not urge in vain MODERATION on one side, and 
PRUDENCE on the other. 

PUBLIUS 

44 

~ 

James Madison 

January 25, 1788 

To the People of the State of New York 

A Fifth class of provisions in favor of the fcederal au­
thority, consists of the following restrictions on the 

authority of the several States: 
I. "No State shall enter into any treaty, alliance or con­

federation, grant letters of marque and reprisal, coin 
money, emit bills of credit, make any thing but gold and 
silver a legal tender in payment of debts; pass any bill of 
attainder, ex post facto law, or law impairing the obliga­
tion of contracts, or grant any title of nobility." 

The prohibition against treaties, alliances and confed­
erations, makes a part of the existing articles ofUnionj and 
for reasons which need no explanation, is copied into the 
new Constitution. The prohibition of letters of marque is 
another part of the old system, but is somewhat extended 
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in the new. According to the former, letters of marque 
could be granted by the States after a declaration of war. 
According to the latter, these licences must be obtained as 
well during war as previous to its declaration, from the 
government of the United States. This alteration is fully 
justified by the advantage of uniformity in all points which 
relate to foreign powers; and of immediate responsibility 
to the nation in all those, for whose conduct the nation 
itselfis to be responsible. 

The right of coining money, which is here taken from the· 
States, was left in their hands by the confederation as a 
concurrent right with that of Congress, under an excep­
tioni in favor of the exclusive right of Congress to regu­
late the alloy and value. In this instance also the new 
provision is an improvement on the old. Whilst the alloy 
and value depended on the general authority, a right of 
coinage in the particular States could have no other effect 
than to multiply expensive mints, and diversify the forms 
and weights of the circulating pieces. The latter incon­
veniency defeats one purpose for which the power was 
originally submitted to the frederal head. And as far as 
the former might prevent an inconvenient remittance of 
gold and silver to the central mint for recoinage, the end 
can be as well attained, by local mints established under 
the general authority. 

The extension of the prohibition to bills of credit must 
give pleasure to every citizen in proportion to his love of 
justice, and his knowledge of the true springs of public 
prosperity. The loss which America has sustained since 
the peace, from the pestilent effects of paper money, on 
the necessary confidence between man and man; on the 
necessary confidence in the public councils; on the indus­
try and morals of the people, and on the character of 
Republican Government, constitutes an enormous debt 
against the States chargeable with this unadvised meas­

59-609 0 - 80 - 32 
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~ 

Alexander Hamilton 

May 28,1788 

· CCORDING to the formal division of the subject of theseA. . papers, announced in my first number, there would 
appear still to remain for discussion; two points, "the 
analogy of the proposed government to your own state 

. constitution," and "the additional security, which its 
adoption will afford to republican government, to liberty 
and to property." But these heads have been so fully 
anticipated and exhausted in the progress of the work, that 
it would now scarcely be possible to. do any thing more 
than repeat, in a more dilated form, what has been hereto­
fore said; which the advanced stage of the question, and 
the time already spent upon it conspire to forbid. 

It is remarkable, that the resemblance of the plan of the 
convention to the act which organizes the government of 
this state holds, not less with regard to many of the sup­
posed defects, than to the real excellencies of the former. 
Among the pretended defects, are the re-eligibility of the 
executive, the Want of a council, the omission of a formal 
bill of rights, the omission of a provision respecting the 

. liberty of the press: Theje and several others, which have 
been noted in· the course of oor inq'uiries, are as much 
chargeable on the existing constitution of this state, as on 
the one proposed for the Union. And a man must have 
slender pretensions to consistency, who can rail at the 
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latter for imperfections which he finds no difficulty in ex­
cusing in the former. Nor indeed can there bea better 
proof of the insincerity and affectation of some of the 
zealous adversaries of the plan of the convention among 
us, who profess to be the devoted admirers of the govern­
ment under which they live, than the fury with which 
they have attacked that plan, for matters in regard to 
which our own constitution is equally, or perhaps more 
vulnerable. 

The additional securities to republican government, to 
liberty and to property, to be derived from the adoption of 
the plan under consideration, consist chiefly in the re­
straints which the preservation of the union will impose on 
local factions and insurrections, and on the ambition of 
powerful individuals in single states, who might acquire 
credit and influence enough, from leaders and favorites, to 
become the despots of the people; in the diminution'of the 
opportuni ties to foreign in trigue, which the dissolution of 
the confederacy would invite and facilitate; in the preven­
tion of extensive military establishments, which could not 
fail to grow out of wars between the states in a disunited 
situation; in the express guarantee of a republican form 
of government to each; in the absolute and universal ex­
clusion of titles of nobility; and in the precautions against 
the repetition of those practices on the part of the state 
governments, which have undermined the foundations of 
property and credit, have planted mutual distrust in the 
breasts of all classes of citizens, and have occasioned an 
almost universal prostration of morals. 

Thus have I, my fellow citizens, executed the task I had 
assigned to myself; with what success, your conduct must 
determine. I trust at least you will admit, that I have not 
failed in the assurance I gave you respecting the spirit 
with-which my endeavours shouid be conducted. I have 
addressed myself purely to your judgments, and have stu­
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diously avoided those asperities which are too apt to dis­
grace political disputants of all parties, and which have 
been not a little provoked by the language and conduct of 
the opponents ~f the constitution. The charge of a con­
spiracy against the liberties of the people, which has been 
indiscriminately brought against the advocates of the plan, 
has something in it too wanton and too malignant not to 
excite the indignation of every man who feels in his own 
bosom a refutation of the calumny. The perpetual charges 
which have been rung upon the wealthy, the well-born and 
the great, have been such as to inspire the disgust of all 
sensible men. And the unwarrantable concealments and 
misrepresentations which have been in various ways prac­
ticed to keep the truth from the public eye, have been of a 
nature to demand the reprobation of all honest men. It is 
not impossible that these circumstances may have occa­
sionally betrayed me into intemperances of expression 
which I did not intend: It is certain that I have frequently 
felt a struggle between sensibility and moderation,and if 
the former has in some instances prevailed, it must be my 
excuse that it has been neither often nor much. 

Let us now pause and ask ourselves whether, in the 
course of these papers, the proposed constitution has not 
been satisfactorily vindicated from the aspersions thrown 
upon it, and whether it has not been shewn to be worthy of 
the public approbation, and necessary to the public safety 
and prosperity. Every man is bound to answer these ques­
tions to himself, according to the best of his conscience 
and understanding, and to act agreeably to the genuine 
and sob~ dictates ofhis judgment. This is a duty, from 
which nothing can give him a dispensation. 'Tis one that 
he is called upon, nay, constrained by all the obligations 
that form the bands ofsociety, to discharge sincerely and 
honestly. No partial motive, no particular interest, no 
pride of opinion, no temporary passion or prejudice, will 
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justify to himself, to his country or to his posterity, an 
improper election of the part he is to act. Let him beware 
of an obstinate adherence to party. Let him reflect that 
the object upon which he is to decide is not a particular 
interest of the community, but the very existence of the 
nation. And let him remember that a majority of America 
has already given its sanction to the plan, which he is to 
approve or reject. 

I shall not dissemble, that I feel an intire confidence in 
the arguments, which recommend the proposed system to 
your adoption; and that I am unable to discern any real 
force in those by which it has been opposed. I am per­
suaded, that it is the best which our political situation, 
habits and opinions will admit, and superior to any the 
revolution has produced. 

Concessions on the part of the friends of the plan, that it 
has not a claim to absolute perfection, have afforded mat­
ter of no small triumph to its enemies. Why, say they, 
should we adopt an imperfect thing? Why not amend it, 
and make it perfect before it is irrevocably established? 
This may be plausible enough, but it is only plausible. In 
the first place I remark, that the extent of these conces­
sions has been greatly exaggerated. They have been stated 
as amounting to an admission, that the plan is radically 
defective; and that, without material alterations, the 
rights and the interests of the community cannot be safely 
confided to it. This, as far as I have understood the mean­
ing of those who make the concessions, is an intire per­
version of their sense. No advocate of the measure can be 
found who will not declare as his sentiment, that the sys­
tem, though it may not be perfect in every part, is upon 
the whole a good one, is the best that the present views 
and circumstances of the country will permit, and is such 
an one as· promises every species of securi ty which a rea­
sonable people can desire. 
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I answer in the nextplace, that I should esteem it the ex­
treme of imprudence to prolong the precarious state of our 
national affairs, and to expose the union to the jeopardy 
of successive" experiments, in the chimerical pursuit of a 
perfect plan. I never expect to see a perfect work from im­
perfect man. The result of the deliberations ofall collective 
bodies must necessarily be a compound as well of the 
errors and prejudices, as of the good sense and wis.dom of 
the individuals of whom they are composed. The compacts 
which are to embrace thirteen distinct states, in a common 
bond of amity and union, must as necessarily be a com­
promise of as many dissimilar interests and inclinations. 
How can perfection spring from s.u~h materials? 

The reasons assigned in an excellent little pamphlet 
lately published in this city* are unanswerable to shew the 
utter improbability of assembling a new convention, under 
circumstances in any degree so favourable to a happy issue, 
as those in which the late convention met, deliberated and 
concluded. I will not repeat the arguments there used, as 
I presume the production itself has had an extensive cir- ' 
culation. It is certainly well worthy the perusal of every 
friend to his country. There is however one point of light 
in which the subject of amendments still remains to be 
considered; and in which it has not yet been exhibited to 
public view. I cannot resolve to conclude, without first 
taking a survey of it in this aspect. 

It appears to me susceptible of absolute demonstration, 
that it will be far more easy to obtain subsequent than pre­
vious amendments to the constitution. The moment an 
alteration i!!t made in the present plan, it becomes, to the 
purpose of adoption, a new one, and must undergo a new 
decision of each state. To its complete establishment 
* Intided "An Address to the people of the state of New-York." 
(Publius) Written by John Jay, the pamphlet was first published in 
April, 1788. (Editor) 
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throughout the union, it will therefore require the con­
currence of thirteen states. If, on the contrary, the consti­
tution proposed should once be ratified by all the states 
as it stands, alterations in it may at any time be effected 
by nine states. Here then the ~hances are as thirteen to 
nine* in favour of subsequent amendments, rather than of 
the original adoption of an intire system. 

This is not all. Every constitution for the United States 
must inevitably consist of a great variety of particulars, in 

. which thirteen independent states are to be accommo­
dated in their interests or opinions of interest. We may of 
course expect to see, in any body of men charged with its 
original formation, very different combinations of the 
parts upon different points. Many of those who form the 
majority on one question may become. the minority on a 
second, and an association dissimilar to either may con­
stitute the majority on a third. Hence the necessity of 
moulding and arranging all.the particulars which are to 
compose the whole in such a·manner as .to satisfy all the 
parties to the compact; and hence also an immense multi­
plication of difficulties and casualties in obtaining the 
collective assent to a final act. The degree of that multi­
plication must evidently be in a ratio to the number of 
particulars and the number of parties. 

But every amendment to the constitution, if once estab­
lished, would be a single proposition, and might be brought 
forward singly. There would then be no necessity for man­
agement or compromise, in relation to any other point, no 
giving nor taking. The will of the requisite number would 
at once bring the matter to a decisive issue. And conse­
quently whenever nine or rather ten states, were united 
in thF :iesire of a particular amendment, that amendment 

*It may rather be said TEN, for though two-thirds may set on foot 
the measure, three-fourths must ratify. (Publius) 
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"" 	 "The Congress shall have power to dispose of and make all 
needful niles and regulations. respecting the territory or other 
prope~ belonging to the United States" 

CO""TITI"TIO" ~., 
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must infallibly take place. There can therefore be no com­
parison between the facility of effecting an amendment, 
'and that of establishing in the first instance a complete 
constitution. 

In opposition to the probability of subsequent amend­
ments it has been urged, that the persons delegated to the 
administration of the national government', will always be 
disinclined to yield up any portion of the authority of 
which they were once possessed. For my own part I ac­
knowledge a thorough conviction that any amendments 
which may, upon mature consideration, be thought useful, 
will be applicable to the organization of the government, 
not to the mass of its powers; and on this account alone, I 
think there is no weight in the observation just stated. I 
also think there is little weight in it on another account. 
The intrinsic difficulty of governing THIRTEEN STATES at 
any rate, independent of calculations upon an ordinary de­
gree of public spirit and integrity, will, in my opinion, 
constantly impose on the national rulers the necessity of a 
spirit of accommodation to the reasonable expectations of 
their constituents. But there is yet a further consideration, 
which' proves beyond the possibility of doubt, that the 
observation is futile. It is this, that the national rulers, 
whenever nine states concur, will have no option upon the 
subject. By the fifth article of the plan the congress will be 
obliged, "on the application of the legislatures of two- ' 
thirds of the states, (which at present amounts to nine) to 
call a convention for proposing amendments, which shall 
oe valid to all intents and purposes, as part of the constitu­
tion, when ratified by the legislatures of three-fourths of 
the states, or by conventions in three-fourths thereof." 
The words of this article are peremptory. The congress 
"shallcall a convention." Nothing in this particular is left 
to the discretion of that body. And of consequence all the 
declamation about their disinclination to a change, van­
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ishes in air. Nor however difficult it may be supposed to 
unite two-thirds or three-fourths of the state legislatures, 
in amendments which may affect local interests, can there 
be any room to apprehend any such difficulty in a union on 
points which are merely relative to the general liberty or 
security of the people. We may safely rely on the disposi­
tion of the state legislatures to erect barriers against the 
encroachments of the national authority. 

If the foregoing argument is a fallacy, certain it is that I 
am myself deceived by it; for it is, in my conception, one 
of those rare instances in which a political truth can be 
brought to the test of mathematical demonstration. Those 
who see the matter in the same light with me, however 
zealous they may be for amendments, must agree in the 
propriety ofa previous adoption, as the most direct road 
to their own object. . 

The zeal for attempts to amend, prior to the establish­
ment of the constitution, must abate in everyman, who, 
is ready to accede to the truth of the following observa- . 
tions of a writer, equally solid and ingenious: "To balance 
a large state or society (says he) whether monarchial or 
republican, on general laws, is a work of so great difficulty, 
that no human genius, however comprehensive, is able by 
the mere dint of reason and reflection, to effect it. The 
judgments of many must unite in the work: EXPERIENCE 
must guide their labour: TIME must bring it to perfection: 
And the FEELING of inconveniences must correct the mis­
takes which they inevitably fall into, in their first trials and 
experimen ts."* These judicious reflections con tain a lesson 
of moderation to all the sincere lovers of the union, and 
ought to put them upon their guard against hazarding 

• Hume's Ess.'lYs, vol. I, page 128.-The rise of arts and sciences. 

(Publius) 
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anarchy, civil war, a perpetual alienation of the states from 
each other, and perhaps the military despotism of a vic­
torious demagogue, in the pursuit of what they are not 
likely to obtain, but from TIME and EXPERIENCE. It may 
be in me a defect of political fortitude, but I acknowledge, 
that I cannot entertain an equal tranquillity with those 
who affect to treat the dangers ofa longer continuance in 
our present situation as imaginary. A NATION without a 
NATIONAL GOVERNMENT is, in my view, an awful spectacle. 
The establishment of a constitution, in time of profound 
peace, by the voluntary consent of a whole people, is a 
PRODIGY, to the completion of which I look forward with 
trembling anxiety. I can reconcile it to no rules of pru­
dence to let go the hold we now have, in so arduous an 
enterprise, upon seven out of the thirteen states; and after 
having passed over so considerable a part of the ground to 
recommence the course. I dread the more the conseq uences 
of new attempts, because I KNOW that POWERFUL INDIVID­

UALS, in this and in other states, are enemies to a general 
national government, in every possible shape. 

PUBLIUS 
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PBEPABED STATEMENT OF LAURENCE H. TRIBE, PRoFESSOR OF LAw, HARVARD 
UNIVERSITY 


THINKING ABOUT A NEW CONSTITUTIONAL CONVENTIOIf 


Chief Justice John Marshall succinctly summarized his justly celebrated ap­
proach to constitutional interpretation when he insisted that we "never forget 
that it is a constitution we are expounding." McOuZZoch v. MaryZand, 17 U.S. (4 
Wheat.) 316, 407 (1819). No less vital as we explore the topic of constitutional 
alteration is that we never forget that it is a constitution we are amending. 

If that aphorism seems opaque, I would propose this overriding criterion for 
evaluating suggested mechanisms of change pursuant to Article V of the Constitu­
tion: The processes we endorse and employ to amend the Constitution must be 
structured to serve the great purpose of permitting necessary change in our 
fundamental law, and thereby avoiding (!onstitutional ossification and paralysis. 
without plunging the Nation into procedural and institutional controversies so 
profound or protracted that confusion and confrontation, rather than clarity and 
at least substantial consensus, -become the consequences of each attempt to em­
body new principles in the Constitution's text. 

Given that criterion, there seems to me no escape from the conclusion that 
prudence counsels avoiding, until it has been considerably clarified, the never­
used and hence much-controverted Article V device whereby Congress is to "can 
a Convention for proposing Amendments ... on the application of the Legisla­
tures of two thirds of the several States." In present circumstances, given the 
alternative route of amendment by congressional !>ubmission of a proposal to the 
States, I am convinced that holding an Article V Constitutional Convention, even 
after enacting legislation designed to put various procedural questions to rest, 
would be a needless and perilous undertaking-one Ukely to generate uncertainty 
where confidence is indispensable, one likely to invitc division where unity is 
critical, one likely to thwart rather than vindicate the will of the American people 
and damage rather than mend the Constitution. 

Particularly in a period of recovery from a decade ruptured by war, political 
assassination, near-impeachment, and economic upheaval, and particularly in a 
time when such recovery has already been interrupted by new domestic and inter­
national crises, it is vital that the means we choose for amending the Constitution 
be generally understood and, above all, widely accepted as legitimate. An Article 
V Convention, however, would today provoke controversy and debate unparalleled 
in recent constitutional history. For the device is shrouded in legal mysteries 
of the most fundamental sort, mysteries yielding to no ready mechanism of 
resolution. 

This objection to calling an Article V Convention is based not on misgivings 
at the prospect of unchecked democracy, nor on any vague apprehension about 
unsealing a Pandora's box, nor on a reflexive preference for the familiar over 
the unknown. Inherent in the Article V Convention device is the focused danger 
of three distinct confrontations of nightmarish dimension--eonfrontations be­
tween Congress and the Convention, between Congress and the Supreme Conrt, 
and between the Supreme Court and the States. However democratic an Article 
V Convention might be in theory, such a convention would inevitably pose enor­
mous risks of constitutional dislocation-risks that are unacceptable while re­
course may be had to an alternative amendment process (the congressional ini­
tiative) that can accomplish the same goals without running such serious risks. 

1. 	HOLDING A CONVENTION WOULD RISK CONFRONTATION BETWEEN CONGREss AND THE 
CONVENTION 

The primary threat posed by an Article V Convention is that of a confronta­
tion 'between Congress and such a Convention. Upon Congress devolves the duty 
of calling a Convention on application of the legislatures of two-thirds of the 
states, and approving and transmitting to the states for ratification the text of 
any amendment or amendments agreed upon by the convention. The discretion 
with which Congress may discharge this duty is pregnant with danger even 
under the most salutary conditions. 

Specifically, consider the incidental yet critical disagreements that could arise 
as Congress endeavored in good faith to discharge its duties under the conven­
tion clause. With no purpose whatsoever of avoiding its duties, Congress might 
neverthljless decide pr()Cedural questions arguably within its discretion in a 
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manner that frustrated the desire of the states to call and conduct a conven­
tion-by treating some applications as invalid, or by withholding appropriations 
until the Convention adopted certain internal reforms, or by refusing to treat 
certain amendments as within the Convention's scope. 

As a result of any of these decisions, tlle Natlon might well by subjected to 
the spectacle of a struggle between Congress and a Convention it refused to 
recognize--a struggle that would extend from the Convention's own claim of 
legitimacy to disputes over the legitimacy of proposed amendments. Such a 
struggle would undoubtedly be judicial as well as political, and thus draw the 
Supreme Court into the fray. Considering the seriousness with which Congress 
and the Convention would take each oWer's challenge in light of the monu­
mental stakeS-4!Onstitutional power-it is unlikely that either side would sur­
render before the contest had deeply bruised the Nation. Such a contest be­
tween Congress and the Convention, which could flare from a single procedural 
dispute in the balance of which hung the Convention's fate, the Nation could ill 
alford. 

2. 	 HOLDING A CONVENTION WOULD BISK CONFRONTATION BETWEEN CONGRESS AND 
THE Sl1PBEME COURT 

In the event of a dispute between Congress and the Convention over the con­
gressional role in permitting the Convention to proceed, the Supreme Court would 
almost certaiuly be asked to serve as referee. Because the Court might well feel 
obliged to protect the interests of the states in the amendment process, it cannot 
be assumed that the Court would automatically decline to become involved on 
the ground that the dispute raised a non-justiciable political question, even if 
Congress sought to delegate resolution of such a dispute to itself, as in § 3(b) 
of the Helms proposal, S. 3, 96th Cong., 1st Sess., or to the States, as in § 3(b)
of the Hatch proposal, S. 1710, 96th Cong., 1st Sess. In any event, depending upon 
the political strength of the parties to the dispute, a decision to abstain would 
amount to a judgment for one side or the other. Like an official judgment on 
the merits, such a practical resolution of the controversy would leave the Court 
an enemy either of Congress or of the Convention and the states that brought it 
into being. 

Even in the absence of such a dispute over the Convention's initiation and 
completion, the Court could become embroiled in a confrontation with Congress 
over the limits of congressional power under Article V. For example, S. 3, the 
bill introduced by Senator Helms, entitled the "Federal Constitutional Conven­
tion Procedures Act," provides in § 7(a) : 

"A convention called under this Act shall be composed of as many delegates 
from each State as it is entitled to Senators and Representatives in Congress. 
In each State two delegates shall be elected at large and one delegate shall be 
elected from each congressional district in the manner provided by law." 

One may readily guess that, were Congress to adopt such a provision in the 
exercise of its Article V powers, the Supreme Court would be asked to decide 
whether the one-person, one-vote rule applies to the election of delegates to a 
national constitutional convention. See "ABA Special (xmstitutional Conven­
tion Study Committee, Amendment of the Constitution by the Convention Method 
Under Article V" 34 (1974) (concluding that the rule is applicable). Similarly; a 
rule prescribed by Congress providing that "a convention called under this Act 
may propose amendments to the Constitution by a vote of the majority of the 
total number of delegates to the Convention," S. 3, § 10(a), might well be chal­
lenged as an unconstitutional attempt ~by Congress to regulate the internal pro­
cedures of an Article V Convention. See "ABA Study Committee" at 19-20 
(characterizing such an attempt as unwise and of questionable validity). 

Whether the Court, once called upon to vindicate the one-person, one-vote 
principle or the autonomy of a convention, would invalidate an act of Congress 
passed pursuant to its Article V powers is no doubt an open question. But the 
stress that a decision either way would place upon our system is another unwel­
come possibility inherent in the Article V Convention device. Like the risk of 
confrontation between Congress and the states that have called a Convention, 
the possibility of conflict between Congress and the Supreme Court is, of course, 
not peculiar to the Article V Convention device. But this device, which carries 
the potential for such grave clashes of power, should be utilized only if no alter­
native process is at hand. 
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3. ROLDING A OONVJ!)NTION WOULD BISX CONFRONTATION BETWEEN THE SUPREME 
OOUBT AND THE STATES 

A decision upholding against challenge by one Or more states an action taken 
by Congress under Article V-pursuant to § 15(a) of the Hatch proposal, S. 1710, 
for example--would, needless to say, be poorly received by the states involved. 
Truly disastrous, however, would be any result of a confrontation between the 
Supreme Court and the states over the validity of an amendment proposed by 
their Convention. Yet the convention process could, quite imaginably, give rise to 
judicial challenges that would cast the states into just such a contlict with the 
Supreme Court---despite congressional attempts to exclude such disputes from 
the Court's purview. 

It is true that such confiicts are theoretically possible even when the more 
familiar amendment route--the congressional initiative--is followed. But in that 
context it has ,been settled for over half a century that Congress exercises exclu­
sive control over the mode of an amendment's proposal and ratification, and thus 
h,as the last word on such matters as attempted rescission and the timeliness 
of rati1lcation. See CoZeman v. Miller, 307 U.S. 433 (1939); Dillon v. Glo88, 256 
U.S. 368 (1921). When the familiar route is taken, therefore, the established pre­
eminence of Congress militates against divisiveness arising from a confiict in­
volving the states-although even along this familiar route passions may some­
times run high, as the recent debates over extension and rescission in the case 
of the Equal Rights Amendment demonstrated. But when the alternative course 
of an Article V Convention is chosen, soothing assertions of congressional 
supremacy, and noble efforts to legislate such supremacy, 8ee, e.g., S. 3, § 8(b), 
are bound to be undercut by reminders that the Convention device was, after 
all, meant to evade control by Congress. And, once such battle lines are drawn 
where the authority of Congress is not widely recognized, the ensuing debate is 
sure to be vehement. 

4. MANY CBlTICAL QUESTIONS THREATENING SUOH OONFBONTATIONS LAOX 
AUTHOBITATIVE ANSWERS 

Although a few questions about the Article V Convention device do indeed 
have clear answers, many critical questions are completely open. These are 
questions that could well trigger one or more of the confrontations sketched 
above. As to each of these questions, one can find a smattering of expert opinion 
and some occasional speculation. But for none of them may any authoritative 
answer be offered. To make the point forcefully, one need only present a catalogue 
of basic matters on which genuine answers simply do not exist-matters as to 
many of which protracted dispute can surely be expected : 

A. The AppUcation Pha8e 
(1) By what vote in each house of a state legislature must application to 

Congress be made? Simple majority? Two-thirds? 
(2) Maya state governor veto an application to Congress? 
(3) When, if.ever, does a state's application lapse? 
(4) Maya state insist in its application that Congress limit the Convention's 

mandate to a specific amendment? 
(5) Must a state's application propose a specifiC amendment, or maya state 

apply to revise the Constitution generally? MUllt a state apply for a general 
Convention? 1 

1 The preponderant view among consdtutional scholars has been that Article V con­
templates only a Constitutional Convention of unlimited, or at least of extremely broa8d2, scope. See, e.g.• Black, "Amending the Consdtution: A Letter to a Congressman,"
Yale L. J. 189 (1972): Tribe, "Issues Raised by Requesting Congress to Call a Consdtu­
tional Convendon to Propose a Balanced Budget Amendment," 10 Pac. L. J. 627 n.~ 
(1979) : DeIllnger, "The Recurring Question of the 'Limited' constitutionallConvention,'
88 Yale L. J. 1623 (1979). But see. e_g., Van Alstyne, "The Limited Consdtudtlnal Con­
vention-The Recurring Answer." 1979 Duke L. J. 9811: Van Alstyne. "Does ArdQle V 
Restrict the States to Calling Unllmited Conventions Only?-A Letter toa Colleague,"
1978 Dulle L. J. 1295. The Framers' very choice of the convention alternative for pro­
J)()sing amendments, and the refusal of the Framers to create a mechanism for amendments 
to be proposed directly by two-thirds of the state legislature!!. SUll:gests the Framers' 
recognition of a need ttl have 1l1l amendments emerge from a broadlv deliberative body,
whether Congress or a Convention. and not from a slngle-issue machine. Insofar 8.S the 
pendinllrleglslative measures presuppose the contrary. see S. 3, II 2. O{a), 10(b); 11(b) (1):
S. 1710, 112{a), 6(a). 10. 11 (b) (1). tbev may well be unconstitutional. But whether or 
not one ·agrees with this view. it is vlain at the very least that the matter is a eon­
trovertible one, and that no statute could eliminate the controversy. 
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(6) Is a defective application to be deemed null and void or may it be re­
habilitated by a decision to ignore whatever aspects render it invalid? 

(7) By what criteria are applications proposing related but slightly different 
subjects or amendments to be aggregated or set apart? 

(8) Maya state rescind its application? If so, within what period and by
what vote? 	 . 

(9) What role, if any, could a statewide referendum have in mandating or 
forbidding an application or a rescission? 

May Congress authoritatively answer any or all of the these questions? May 
the States? Could such answers apply retroactively to applications already made? 
What role, if any, would the courts play in answering such questions? Even 
these questions--about who has the power to decide--must be described as 
unanswerable. 

B. The Selection and Function 01 Delegates 
(1) Who would be eligible to serve as a delegate? May any category of per­

sons ·be excluded, as in S.1710, § 7 (a)? 
(2) Must delegates be speCially elected? Could Congress simply appoint its 

own members? 
(3) Are the states to be equally represented, as they were in the 1787 Conven­

tion, or must the one-person, one-vote rule apply, as it does in elections for all 
legislative bodies except the United States Senate? If either question should 
be answered in the affirmative, the Helms and Hatch bills would both be void. 
See S. 3, § 7(a) ; S.1710, § 7(a). 

(4) Would delegates be committed to cast a vote one way or the other on a 
proposed amendment? Could they be forbidden to propose certain amendments? 

(5) Would delegates at a Convention enjoy immunity parallel to that of 
members of Congress? 

(6) Are delegates to be paid? If so, by whom? 
(7) Could delegates be recalled? Could the Convention expel delegates? On 

what grounds?
Which of these questions, if any, may Congress authoritatively answer? How 

much supervision may Congress exercise over the selection and function of dele­
gates? What supervisory role would the courts play? 

(J. The (Jonvention Proce88 
(1) May Congress prescribe any rules for the Convention or limit its amend­

ing powers in any way? Are there any limits on the sorts of rules Congress 
might seek to impose?

(2) How is the Convention to be funded? Could the power to withhold appro­
priations be used by Congress to control the Convention? 

(3) May the Convention remain in session indefinitely? May it agree to recon­
vene as the need arises? May it choose not to propose the amendments for the 
purpose of which it was convened? 

Again unknowable are the respective roles of Congress, the States, and the 
courts in resolving these matters. 
D. Ratification 01 Prop08ed Amendment8 

(1) To what degree may Congress-under its Article V power to propose a 
"Mode of Ratification," or ancillary to its Article V power to "call a Convention," 
or pursuant to its Article I power under the Necessary and Proper Claus~ither 
refuse to submit to the states a proposed amendment fot ratification or decide 
to submit such an amendment under a severe time limit? What if Congress and 
the Convention disagree on these matters? 

(2) May Congress permit or prohibit rescission of a state's ratification vote? 
May the Convention? What if Congress and the Convention disagree? 

Unknowable once again are the respective roles of Congress, the States, and 
the courts in providing a definitive resolution in the event of disagreement. 

II. 	 THE PROPOSED CONSTITUTIONAL CONVENTION PROCEDURES AND IMPLEMENTATION 
ACTS CANNOT AVOID THESE DIFFICULTIES 

However much one might applaud the energy and intelligence that have gone 
into the currently pending attempts to resolve legislatively at least some of the 
many questions plaguing the Article V Convention route, 8ee, e.g., S. 3, 96th Cong., 
1st Sess.; S. 1710, 96th Cong., 1st Sess., the irreducible fact is that no Act of 



506 


Congress could possibly lay to rest the most fundamental of those questions: 
what authority, if any, may Congress constitutionally exercise in laying down 
rules to govern an Article V Convention and in channeling controversies over such 
rules to various dispute-resolution forums? Needless to say, the reach of such 
congressional authority cannot be settled by Congress itself: "It is emphatically 
the province and duty of the judicial department to say what the law is." 
Marbury v. Madi8on, 5 U.S. (1 Cranch) 137,177-78 (1803). At a minimum, there­
fore, the federal judiciary, including the Supreme Court, will have to resolve the 
inevitable disputes over which branch and level of government may be entrusted 
to decide each of the many questions left open by Article V as that Article was 
written by the Framers. 

The only possible way to circumvent the problematic prospect of such judicial 
resolution is to avoid use of the Convention device altogether until its reach has 
been authoritatively clarified in the only manner that could yield definitive 
answers without embroiling the federal judiciary in the quest: thorough an 
amendment to Article V it8elf, one proposed by two thirds of both Houses of Con­
gress and ratified by three fourths of the state legislatures or by conventions in 
three fourths of the states, as one or the other mode of ratification is specified
by Congress. 

Consideration of the various forms such an amendment to Article V might 
take could profitably begin now, but a congressional choice among the avaUable 
options should probably await a time in which that choice can be separated to 
a substantial degree from the divisive and necessarily distracting context of the 
various substantive proposaIs--balanced budget, ERA, right-to-life--now being 
debated in the several states. 

UNIVERSITY OF ILLINOIS AT URBANA-CHAMPAIGN, 
Ohampaign, Ill., September 27, 1979. 

Senator BmCH BAYH, 
U.S. Senate, Oommittee on the Judiciary, 
Subcommittee on the Oonstitution, Washington, D.O. 

DEAR SENATOR BAYH: Thank you for your letters of August 8, 1979 and Sep­
tember 11, 1979. In response to your inquiries concerning constitutional conven­
tions under Article V, I have reviewed the material you have sent me and other 
pertinent legal literature. 

In the first place I do not doubt the power of Congress to enact legislation to 
implement the Article V constitutional convention process. Congress has the 
power, under Article V, to call a convention when two-thirds of the state legis­
latures so apply. Under Article 1, section 8, clause 18, Congress has the power 
to "make all laws which shall be necessary and proper for carrying into Execu­
tion the foregOing Powers [i.e., those enumerated in Art. I, § 8] and all other 
Power8 vested by this Constitution in the Government of the United States, or 
in any Department or Officer thereof." (emphasis added). The Article V power 
is one of the other powers vested in the Congress, the legislative department of 
the government. Moreover, Congress is the only body to enact the implementing 
legislation. The Convention itself cannot do it, since it does not exist unless Con­
gress issues the call. Nor can any state or combination of states do it, for the 
same reason: there is no convention unless Congress issues the call. 

Congress might decide to make a judgment concerning the appl·ications for the 
call on an ad hoc basis. Or, in order to give fair warning to the states and to 
avoid charges that a particular Congress is acting in bad faith, creating unnec­
essary obstacles, and not fulfulling what many view as its nondiscretionary duty 
to call a convention 1 Congress might decide to create implementing legislation 
now. I would prefer this course in order to avoid any constitutional crisis that 
might otherwise occur later. Congress should debate and provide for the proce­
dures before two thirds of the states have acted. 

Whether or not Congress creates implementing legislation, Congress must 
decide how to treat a particular application. Related to that question is whether 
the states can limit the convention to a particular subject. I am of the view that 
Congress can issue a limited call. 

1 See, e.g., Hamilton, Federalist Paper No. 85: Congress, when two-thirds of the states 
concur, "will have no option upon the subject • • •. The words of this article are 
peremptory. The Congress 'shall cal! a convention.' Nothing is left to the discretion of that 
body.' 
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The most natural reading of the history behind Article V supports the view 
that the framers wished to assure the people that even if the central government 
were unresponsive to defects in the Constitution, the people have another option: 
the people, through their state legislatures, can begin the process of amendment. 
This check on the central government-what Hamilton in Federalist Paper No. 
85 called "the national rulers"-is not effective if people have only the option 
of an all or nothing approach. The convention method was supposed to be an 
equal means of amending the Constitution. 

The language of Article V supports this reading of the history. Both methods 
of proposing amendments, by Congress or by the Convention, are dealt with 
together. It is true that Article V provides that the convention may "propose 
Amendments" (emphasis added), but the use of plural does not mean either that 
the amendments must not relate to the same subject or that the convention must 
propose more than one. Article V also provides that Congress may propose 
"Amendments" (emphasis added), yet Congress can propose only one, as it 
usually does, or more than one, as it did when it proposed the Bill of Rights. 

There is nothing in the nature of things that provides that Conventions cannot 
be limited. Some states provide that amendments proposed by its conventions can 
be limited beforehand to certain areas." And we know that some states also pro­
vide that special sessions of the legislature.may be limited to one topic! 

Prior practice also supports the conclusion that a convention can be limited, 
for the states have always acted as if the convention call can be limited to a 
specific area. Thus, when Congress was reluctant to propose an amendment pro­
viding for the direct election of the U.S. Senators, more than 30 states applied to 
Congress for a convention limited to that subject. The states thought they had 
such a power, and Congress certainly acted as if they did, for the previously 
reluctant Congress felt sufficiently cajoled to moot the issue by proposing, in 
1912, the Seventh Amendment, which was quickly ratified in 1913. 

Congress must judge the applications it receives. Perhaps a state is applying 
for a convention that is open-ended. Such an application should not be added to 
another application calling for a convention limited to a specific issue. If one 
state calls for a convention on a specific issue, then Congress should only add that 
application to one calling for a similar limitation. 

I do not think that the applications must be identically worded, but in sub­
stance should be identical. As Professor Van Alstyne has argued, the applications 
should be "of a given subject of sufficient common description that further insist­
ence for more perfect agreement among the applications would clearly be 
unreasonable....'" 

It is important to realize that the states apply for a convention, but it is only 
Congress that limits the call, and it is only the Convention which proposes, if it 
wishes, one or more amendments Thus for example, a state cannot submit a valid 
application that is limited to a convention which in fact will propose a given 
amendment. The convention need not propose any, and, if it does, it a fortiori 
cannot be bound in advance of its existence to propose a particularly worded 
amendment. 

It is sometimes argued that Congress cannot limit a convention because a con­
vention can always be a runaway convention: the convention, it is thought might 
simply refuse to be bound to a certain subject. Such a view is not a fair reading 
of Article V. If two-thirds of the states submit valid applications that in sub­
stance all call for a convention to deal with a particular problem--e.g., whether 
to have the direct election of U.S. Senators or whether to limit the federal taxing 

• Pennsylvania, provides that the constitution may be amended by a convention called 
by law to propose changes. In 1967 the electorate approved the calling of a constitutional 
convention to prepare for submission to the electorate proposals for limited revision. 
Pursuant to Act. No.2 § 7 of March 15, 1967 the "constitutional convention shall have 
the power to make recommendations to the electorate on tlle following subjects only... :. 
This system allows the people to call a convention limited to the areas that they are 
concerned with. They. do not have to submit themselves to the possibility of the con­
vention passing amendments on totally unrelated subjects. Still, the electorate could refuse 
to ratify the unrelated amendments but it is much more efficient to simply limit the con· 
vention from the start. 

S Special sessions of the legislature called by the governor consistently provide for 
limited session. E.g., Art. IV § 5(b) of the Illinois Constitution provides that the governor 
must state the purpose of the special session in his proclamation and that only !Juslness 
encompassed by such a purpose may be transacted, And the Michigan constitution states 
that no bill may be passed on any subject not expressly covered in the governor s proclaima­
tlon. Art. IV § 28. 

• Van Alstyne, Does Article V Restrict the States to Calling Unlimited Conventions Only 1 
1978 Duke L. J. 1295,1305 (1978). 

59-609 0 - 80 - 33 
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and spending powers-then Congress should issue such a limited ooll If the con­
vention lawlessly ignores the restrictions on its existence, Congress may not 
properly treat the amendments as validly proposed. Such amendments should not 
be sent to the states to secure the required three-fourths ratification' and any 
legislation implementing Article V should specifically so provide. 

Authority for this proposition is found not only in sound policy and logic but 
also in the language of Article V. It provides that once.the convention proposes 
one or more amendments, three-fourths of the several states must ratify. How 
must they ratify? Either by their legislatures or by convention in the states. 
And who is to decide which method is to be used? Congress must propose one or 
the other form of ratification according to Article V. Thus, if Congress proposes 
neither, the amendment cannot be sent to the states for ratification. The states 
cannot ratify an amendment if Congress refuses to offer that amendment to the 
states and provide for a mode of ratification. 

In deciding whether to accept an application as valid, Congress should only 
consider those applications which are reasonably contemporaneous with each 
other. By custom Congress has usually given the Rtates seven years to ratify an 
amendment. I think that seven years is too long a time as applied to the applica­
tion for the convention. A shorter time, three, four, or five years, is much more 
appropriate. While Congress may allow the states seven or more years to ratify 
an amendment, that is because three-fourths of the states must ratify. But it only 
takes two-thirds of the states to submit applications requiring a call. It obviously 
should not take as long for this smaller number to get their votes together. Also, 
if the states use the convention route and submit applications for a call, the states 
do not have to pass identical language, just reasonably similar language. If the 
Congressional route is chosen, the states must ratify identical language. It takes 
a longer time to ratify identical language than to submit reasonably similar appli­
cations. For both of these reasons then, the seven or more years time period is 
appropriate as to the question of ratification, but a shorter time period should 
govern the applications in order to assure a reasonably contemporaneous 
consensus. 

Just as I believe Congress may choose to allow a state to rescind its r.atification 
before the three-fourths mark is reached," I believe that Congress may allow a 
state to rescind its application any time before Congress actually issues the call. 

I hope these preliminary thoughts will be helpful. If I can be of further .assist­
ance please let me know. 

Sincerely, 
RONALD D. ROTUNDA, 

Profe880r Of Law. 

GSee e.g" Rotunda, Can the E~A Be Saved. 64 A.B.A.J•• 1507. 1509 (1978). 
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(From the Center Magazine, March 1980) 

Why Risk a 

ConstitutiOnal 


Convention? 

(fly C . Herman Pritchett~ 

A rtic1e V of the Constitution provides two meth­
.I-\.. ods for amending that document. First, Con­
gress may propose amendments by a two-thirds vote 
of each House, which must then be ratified by 
three-fourths of the states, either by the state legis­
latures or conventions, as Congress may direct. All 
twenty-six· amendments to the Constitution have 
been proposed in this way; ami all except one have 
been ratified by state legislatures. Conventions were 
mandated by Congress for ratification of the 
Twenty-first Amendment, because of a belief that 
gerrymandered, rural-dominated state legislatures 
did not accurately reflect public attitudes toward 
Prohibition. 

Second, the legislatures of two-thirds of the states 
may make application to Congress to call a con­
vention for proposing amendments. From 1789 to 
1974, at least 356 applications were filed with Con­
gress for the calling of a convention, but in fact 
none has ever been held. Consequently, a discus­
sion of the operation and possible consequences of 
a convention necessarily requires a certain amount 
of speculation and prediction. 

'. ,....-'\~
i. I
\/ 	C. Herman Pritchett is a Professor Emeritus of 

Political Science at the University of California at 
Santa Barbara. 
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Today's interest in the convention method of 
amendment arises from the effort to secure an 
amendment to requite balancing the federal budget, 
by the convention route if necessary.' At the present 
writing, apparently some twenty-eight or twenty­
nine state legislatures have approved applications 
to call a convention for this purpose. Attention was 
previously centered on the convention device in 
1966 when, after the Senate had defeated a pro­
posed amendme~t to overturn the Supreme Court's 
one-person, one-vote decision, Senator Everett 
Dirksen undertook to secure the same result by 
convention applications from two-thirds of the 
states. His campaign fell short by only one state, 
thirty-three of the necessary thirty-four legislatures 
responding. 

It appears that in only one case have the neces­
sary number of states ever filed applications fora 
convention. In the early part of this century some 
thirty-one states, meeting the two-thirds require­
ment at that time, submitted petitions for an amend­
ment to provide for direct election of senators. Con­
gress failed to heed this call for a convention, but 
eventually proposed the amendment itself. 

A study by Barbara Prager and Gregory Milmoe 

in 1975 for the American Bar Association revealed 
that actually seventy-five applications for direct 
election of senators had been filed at various times, 
the largest number ever received by Congress on 
one issue. They noted fifty-four petitions on appor­
tionment, forty-two on federal tax limitation or 
repeal of the Sixteenth Amendment, thirty for the 
outlawing of polygamy, twenty-one for revenue 
sharing, and nineteen for revision of Article V. Ap­
plications in this last category were stimulated by 
the Council of State Governments, which in 1962 
inaugurated a campaign for three so-called "states' 
rights" amendments. 
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The Drafting of Article V 

Discussions at the Constitutional Convention in 
1787 throw some light on the thinking of the 
framers concerning the amendment process. They 
took for granted that the states should have the 
right to set the amending machinery in motion. In 
fact, it was the role of Congress that was in dispute 
at the time. The original draft of the Virginia Plan 
(Resolution XIII) read: 

"Provision ought to be made for the amendment 

of the Articles of Union whenever it shall seem 
necessary; and that the assent of the National Legis­
lature ought not to be required thereto." (Farrand, 
I, 22) 

In Committee of the Whole on June 11, George 
Mason approved: 

"It would be improper to require the consent of 
the Natl. Legislature, because they may abuse their 
power, and refuse their consent on that very ac­
count. The opportunity for such an abuse, may be 
the fault of the Constitution calling for amend­
ment." (Farrand, I, 203) 

The Committee on Detail, reporting on August 
6, revised the language of Resolution XIII, but re­
tained the state monopoly on the amending process: 

"On the application of the legislatures of two­
thirds of the States in the "Union, for an amendment 
of this Constitution, the legislature of the United 
States shall call a Convention for that purpose." 
(Farrand, II, 188, 557) 

But on September 10, Elbridge Gerry moved to 
reconsider this provision, with the support of Alex­
ander Hamilton and James Madison. Hamilton said 
that the plan, giving the states a monopoly of the 
amending process, was "not adequate." 

"The State legislatures will not apply for altera­
tions but with a view to increase their own powers 
- The National Legislature will be the first to per­
ceive and will be most sensible to the necessity of 
amendments...." (Farrand, II, 558) 
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Madison joined in the attack, raising prophetic 
questions about the role and operation of an amend­
ing convention. He "remarked on the vagueness of 
the terms, 'call a Convention for the purpose,' as 
sufficient reason for reconsidering the article. How 
was a Convention to be formed? by what rule de­
cide? what the force of its acts?" (Farrand, II, 558). 
He then proposed the dual amendment plan which, 
with some modifications in wording and the addi­
tion of two provisos, became Article V. In No. 43 
of The Federalist, Madison looked at the language 
on amendments and found it good: 

"It guards equally against that extreme facility, 
which would render the Constitution too mutable; 
and that extreme difficulty, which might perpetuate 
its discovered faults. It, moreover, equally enables 
the general and the State governments to originate 
the amendment of errors, as they may be pointed 
out by the experience of one side, or on the other." 

Experience with Congressional Monopoly 

Madison's favorable appraisal of Article V has 
been generally supported by subsequent experience. 
The amending process has proved to be neither too 
easy nor too hard,· given a real consensus. Exclud­
ing the first ten amendments, which must be re­
garded as really part of the original Constitution, 
amendments have been adopted at the rate of less 
than one per decade. Following the Civil War 
amendments,there was a period of more than forty 
years during which the Constitution appeared un~ 
amendable. This was an era of agrarian discontent, 
industrial unrest, and growing interest in political 
and economic reforms. The conservatism of the 
Supreme Court - symbolized by its invalidation of 
the· income tax in 1895 - made constitutional 
amendment seem a necessary step toward achieving 
liberal legislative goals. 
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Under these circumstances, there was much talk 
about the necessity of easing the amendment process. 
In 1913, however! the long liberal campaign for the 
income tax and direct election of senators succeeded 
with adoption of the Sixteenth and Seventeenth 
Amendments respectively. Adoption of the Eigh­
teenth Amendment in 1919 revealed the possibility 
of a small but dedicated pressure group exploiting 
tlieamending machinery successfully. The women's 
suffrage amendment (Nineteenth Amendment) came 
in 1920. With six amendments added to the Con­
stitution between 1913 and 1933, the amending 
process,no longer seemed so formidable. Moreover, 
theliheralization of the Supreme Court's views by 
Pre~irl~Dt Franklin D. Roosevelt's appointees sub­
stantialfy eliminated liberal interest in further 
amendments. 

After the nineteen-thirties, pressure for amend­
ments came principally from conservative political 
quarters. The increase in executive power and con­
gressional expenditures, the federal government's· 
acceptance of new welfare functions domestically 
and new responsibilities internationally, the reduced 
role of the states, and liberal tendencies on the 
Supreme Court stimulated conservative recourse to 
the amendment process. During the nineteen-fifties, 
the Bricker Amendment to limit the federal gov­
ernment's power to enter into international agree­
ments and a proposal to place a ceiling on federal 
income taxation were conservative measures that 
failed of adoption. In the nineteen-sixties, efforts to 
override the Supreme Court's decisions on one­
person, one-vote and Bible reading in the public 
schools were defeated. The nineteen-seventies saw 
an organized effort to reverse the Court's abortion 
decision. Thus far, the·only amendment secured by 
conservative forces was the Twenty-second, limit­
ing the President to two terms. In contrast, the four 
amendments adopted since 19.61 have had a gen­
erally liberal character; three of the four extended 
the franchise. However, the probable defeat of the 
Equal Rights and District of Colu)l1bia Amend­
ments suggests that the era of liberal amendments 
may be over and that the temper of the country 
more favorable for conservative amendments. 
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Problems with Amendment by Convention 

There can be no question that over the years 
the great weight of informed opinion in the United 
States has opposed the use of Article V conven­
tions. Much opposition, of course, is ad hoc, engen­
dered by dislike of the purpose of the particular 
amendments proposed. But there are more prin­
cipled objections to amendment by convention. 

First, there are the practical types of queries that 
occurred to Madison in 1787, when he asked: "How 
was a Convention to be formed? by what rule de­
cide? what the force of its acts?" No convention 
has been held since 1787, and after two hundred 
years that experience has little relevance. Many 
questions can be raised- concerning the organization 
and powers of a constitutional convention. Here are 
some of them: 

o How is the validity of applications from the 
states to be determined? 

o How specific must the state legislatures be in 
asking for amendments? 

o Must all the applications be in identical lan­
guage? 

o Within what time period must the required num­
ber of applications be received? 

o Can Congress refuse to call a convention on 
demand of two-thirds of the states, and if it does, 
can it be compelled to act by the courts? 

o Who are the delegates, and how are they to be 
chosen? 

o Can the corivention act by simple majority vote, 
or will a two-thirds majority be required, as in Con­
gress,_ for proposing an amendment? 

o How is the convention to be financed, and where 
does it meet? 

o May the convention propose more than one 
amendment? 

o Is there a time limit on the proceedings, or can 
the convention act as a continuing body? 

o Can controversies between Congress and the 
conventic,lfl over its powers be decided by the courts? 
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An even more serious case against the Article V 
convention invokes the specter of "Pandora's box. ,\ 
A parade of horribles - which some contend are 
imaginary and others insist are very real - has 
featured arguments against a convention .. The pos­
sibility of a "runaway" convention is supported by 
the experience of the 1787 Convention, which had 
been authorized by Congress to meet for the "sole 
and express purpose of revising the Articles of Con­
federation." The Convention promptly ignored these 
instructions and proceeded to draft an entirely new 
Constitution based on a fundamentally different 
principle of union. Could not this happen again? 
CouId"llot a convention claim to be a truer repre­
sentative of the popular will than Congress, superior 
in authority, and justified in defying any restric­
tions placed upon it by Congress? Could it not pro­
ceed to redraft the Constitution, repeal provisions 
of the:.Bill of Rights, reverse unpopular Supreme 
Court.decisions, and generally remake the constitu­
tional system in its own image? 

Convention proponents dismiss such concerns as 
hypothetical hobgoblins. They contend that in the 
unlikely event of a runaway convention, three­
fourths of the states would never ratify its proposals. 

The dangers can be overdrawn, but the contents 
of Pandora's box have been frightening, not only to 
liberals worried about the Bill of Rights, but also 
to some conservatives favorable to the budget­
balancing principle. Senator Barry Goldwater 
wants a budget-balancing amendment, but not by 
the convention route .. In the Senate on February 26, 
1979, he said he was "totally opposed" to a con­

vention. It might run wild, he warned, adding, "We 
may wind up with a Constitution so far different 
from that we have lived under for two hundred 
years that .the Republic might not be able to con­
tinue." Though Howard Jarvis later succumbed to 
pr~ssure to support a convention, his initial reaction 
was strongly and characteristically against opening 
up the Constitution to "weirdos" who might write 
their own "screwball" version of the document. 
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Preventing a Runaway Convention 

It does seem altogether possible, given the CUf­

rent political temper of the country, that a conven­
tion called to draft a budget-balancing amendment 
might go further afield. Is there any way to guard 
against this possibility? 

Former Attorney General Griffin Bell has said 
that he "absolutely" believes that Congress can set 
limits on what kind of amendments a convention 
can propose. The same position has been taken by 
former Senator Sam Ervin, by Senator Jesse Helms, 
and generally by those favoring the convention ap­
proach. Legislation for the purpose of exercising 
such control has been before Congress since 1967. 
At that time it appeared that Senator Everett Dirk­
sen might succeed in securing the required appli­
cations from thirty-four state legislatures for a 
convention to repeal the Supreme Court's legislative 
apportionment decision. Senator Ervin, who sup­
ported Dirksen's eliort, recognized the widespread 
fears of an uncontrolled convention and sought to 
allay them by drafting a Federal Constitutional 
Convention Procedures Act. (S. 2307, 90th Cong.) 
The Senate failed to take action when the Dirksen 
threat faded. But in 1971 another convention pro­
posal surfaced, as some nine state legislatures peti­
tioned for a convention to propose a revenue-sharing 
amendment. This time Ervin's bill, after some 
amendments to make it more accept a ble to liberal 
senators, passed the Senate by a vote of eighty-four 
to nothing on October 19, 1971 (S. 215, 92d 
Cong.), but the House took no action. 

In 1977, an almost identical bill was proposed, 
sponsored in the Senate by Helms, Goldwater (in 
spite of his opposition to conventions), and Senator 
Richard Schweiker, and in the House by Henry J. 
Hyde, Republican from Illinois. (5. 1880, H.R. 
7008, 95th Cong.) The sponsors were advocates 
of a constitutional amendment outlawing abortion, 
and again the purpose was to quiet various objec­
tions that had been lodged against the convention 
device. The bills had not, by March, 1979, emerged 
from the judiciary Committees of either house. 

These bills have been drafted on the assumption 
that Congress does in fact have power to control 
and specify the powers and procedures of an Article 
V convention. If that is true, then the Ervin-Helms 
bills, if adopted, would dispose of many of the con­
cerns about runaway conventions. The principal 
provisions of the bills are: 
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o State legislatures can call for'a convention for 
the .purpose of proposing "one or more" amend­
ments to the Constitution. 

o Legislative adoption of resolutions calling for a 
convention are to follow the regular state legisla­
tive rules of procedure, except that the governor's 
approval is not required.' 

o Applications for a convention are to remain ef­
fective for seven calendar years, but rescission 
would be possible up to the time that two-thirds of 
the state legislatures had presented valid applica­
tions. 

o When applications from two-thirds of the state 
legislatures have been received, the two Houses of 
Congress must by concurrent resolution designate 
the time and place of the meeting and "set forth 
the nature of the amendment or amendments for 
the consideration of which the convention is called." 
The convention must meet within one year. 

o Each state is to have as many delegates as it is 
entitled to senators and representatives in Congress. 
Two delegates are to be elected at large and one 
from each congressional district "in the manner 
provided by law." Vacancies are to be filled by ,the 
governor. Delegates are to have the same immuni­
ties as members of Congress, and the concurrent 
resolution shall provide for their compensation and 
all other expenses of the convention. 

o The convention is to be convened by the Vice­
President of the United States, and would then pro­
ceed to elect permanent officers. 

o Each delegate is to have one vote. In Ervin's 
original bill, the vote was by states as in the 1787 
Convention, each state having one vote. 

o Amendments are to be proposed by "a majority 
of the total number of delegates to the convention." 
This is the only substantial point on which the 1971 
Ervin and the 1977 Helms drafts differ. While the. 
Ervin bill originally provided for majority vote, it 
was amended on the floor of the Senate to require 
a two-thirds majority. The Helms bill goes back to 
a simple majority. 
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o Three provisions undertake specifically to guar­
antee against runaway conventions. Section 8 (a) 
requires each delegate to take an oath "to refrain 
from proposing or casting his vote in favor of any 
proposed amendment ... relating to any" subject 

which is not named or described in the concurrent 
resolution of the Congress by which the convention 
was called." 

Then Section lOeb) provides that "no conven­
tion called under this Act may propose any amend­
ment or amendments of a nature different from 
that stated in the concurrent resolution calling the 
convention." Finally, Section 11 (b) (1) permits 
Congress to disapprove the submission of any pro­
posed amendment to the states if "such proposed 
amendment relates to or includes a subject which 
differs from or was not included among the subjects 
named or described in the concurrent resolution ... 
by which the convention was called," or because 
the procedures followed by the convention were not 
in conformity with the act. 

o As required by the Constitution, ratification is 
by vote of three-fourths of the states." Congress re­
tains its Article V right to direct whether ratifica­
tion shall be by state convention or state legislative 
action. State legislatures shall adopt their own "rules 
of procedure" in voting on ratification, which must 
be completed within seven years of submission of 
the amendment to the states. A state may rescind 
its ratification prior to ratification by three-fourths 
of the states. 

o To avoid the possibility of judicial review of any 
issues raised by the convening of a convention or 
the exercise of powers by that body, the bills pro­
vide that any questions concerning the adoption of 
state,.resolutions calling for a convention shall be 
determined by Congress, "and its decisions thereon 
shall be binding on all others, including state and 
federal courts." (Section 3 (b» Likewise, questions 
""hether proposed amendments are of a nature dif­
fering from that stated in the concurrent resolution 
"sha~ be determined solely by the Congress of the 
tlr!it~d States and its decisions shall be binding on 
all others, including state and federal courts." (Sec­
tion lOeb»~ 
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The intention. of the Ervin-Helms bills is to 
settle· in advance questions as to the organization 
and powers of an Article V convention, and to 
guarantee against a runaway body. When the Ervin 
bilI was before the Senate in 1971, it won praise 
from different quarters of the political spectrum . 

. The New Republic said: "Ervin's bilI is sound in­
Surance against a runaway rewrite job by latter-day 
founding fathers. Congress should adopt it." The 
columnist James J. Kilpatrick wrote: "This is a wise 

and prudent bill." 
For whatever a measure of this sort may prove to 

be worth, it can do no harm. The only significant 
point in controversy would seem to be whether 
action of a convention should be by simple or two­
thirds majorities. Even the most adainant oppo­
nents of constitutional amendment by convention 
might well regard such 
against Ii future disaster. 

legislation 
. 

as . insurance 

,; 

But Will It Work? 

The premise that Congress can control a conven­
tion and prevent any wayward tendencies assumes 
that Congress has the will to enforce limits such as 
those imposed by the Ervin bill. But is that neces­
sarily so? Suppose that a convention, called to 
write a budget-balancing amendment, goes on to 
draft amendments providing criminal punishment 
for abortions, forbidding busing to remedy de jure 
or de faCIO racial segregation, authorizing Bible 
reading in public schools, or abolishing the exclu­
sionary rule in the federal courts - all purposes 
that a congressional majority might approve. In this 
situation, Congress might have no interest in enforc­
ing the Ervin statutory limits. The oaths which the 
bill requires of convention members are probably 
not legally enforceable, and the legislation makes 
all congressional decisions pertaining to disputes 
witli the conventions final and not subj~ct toap­
peal to the courts. In any case, ever since 1939 the 
Supreme 'Court has taken the position that the 
amending process is, in its ~ntirety, a political issue 
in which the courts will not intervene. 
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Even if Congress had the desire and the courage 
to lasso a runaway convention, what would be the 
effect? Suppose a convention, called to act on 
budget-balancing, also proposed an abortion amend­
ment, which Congress then refused to submit to the 
states because it was unauthorized by the concur­
rent resolution. The abortion amendment would be 
killed, but at what cost? Paul J. Mishkin, who pro­
poses this scenario (Newsweek, March 5, 1979), 
suggests that supporters of the abortion amendment 
would see the congressional action as a subterfuge, 
"a betrayal of trust by their opponents, Congress, . 
and 'the system.''' He concludes that "the conven-' 
tion route will inevitably precipitate issues that will 
strain the network of trust on which a free demo­
cratic society depends." 

Laurence H. Tribe, the Harvard law professor 
and author of the book American Constitutional 

Law, also stresses the dangers of a confrontation 
between Congress and a convention, whether "by 
treating some applications as invalid, or by with­
holding appropriations until the convention adopted 
certain internal reforms, or by refusing to treat cer­
tain amendments as within the convention's scope. 
As a result of any of these decisions, the natioll 
might well be subjected to the spectacle of a struggle 
between Congress and a convention it refused to 
recognize - a struggle that would extend from the 
convention's own claim of legitimacy to disputes 
over the legitimacy of proposed amendments." 

Already there is disagreement over how many 
valid applicati~ns have been filed with Congress for 
the budget-balancing convention, though Senator 
Birch Bayh says that, considering the climate of the 
country, "I for one am not going to look at the 
crosses on the t's and the dots on the i's." 

Tribe iilso sees the possibility of the Supreme 
Court's involvement in disputes between Congress 
and the convention or the states. Some of the re­
quirements of the Ervin bill might be challenged as 
unconstitutional interference with the internal pro­
cedures of an Article V convention. According to 
Tribe, even if the Court declined to intervene on 
the ground that the iss~es were political and non­
justiciable, "a decision to abstain would amount to 
a judgment for one 'side or the other ... and leave 
the Court an enemy either of Congress or of the 
convention and the states that brought it into 
being." 
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Bl&tion of Delegates 

One of the most frightening aspects of a consti­
tutional convention, which has been little discussed , 
concerns the election of delegates and the character 
of . the. election campaigns. The Ervin bill says 
simply that the delegates shall be e1ected "in the 
Jdanner provided by state law." Conceivably states 
might set up some special method for nonpartisan 
election of delegates. But much more probably the 
regular election laws would be used with nomina­
tions by party primaries or petitions, and general 
election contests between two major party candi­
dates and perhaps others from minor parties. 

The possibilities of the nation tearing itself apart 
in such. election free-for-all contests are mind­
boggling. A normal partisan election campaign is 
structured to some extent by party loyalties and 
allegiances, incumbencies, and voting patterns, the 
issues often being subordinated to candidates' per­
sonalities. But in an election for delegates to a con':' 
stitutional convention, with no incumbents, and 
with issues paramount, the pressure of interest 
groups on candidates would be crushing. Every big 
or little pressure group would want cOII?-mitments 
from candidates, and they in. tum would seek votes 
by embracing as many causes as possible. It is in­
conceivable that candidates would campaign ~imply 
on the degree of their commitment to a balanced 
budget, or that they would be permitted to avoid 
discussing other issues. It is inconceivable that they 
would not be asked to take stands on abortion, gun 
control, busing, regulation of religious cults, exemp­
tion of religious schools from state educational 
regulations, coddling of criminals, or any other 
currently controversial public issue. Positions taken 
on these extraneous problems might well determine 
which delegates were elected; and delegates who 
had won election on these issues would be expected 
to carry them onto the convention floor, making it 
unlikely that the c.onvention could be confined to 
its assigned subject. 
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The Folly of a Budget-Balancing 
Amendment 

There is too much chance that a constitutional 
convention would be, in Justice Potter Stewart's 
vivid phrase, "a loose cannon." Calling a c!Jnven­
tion for budget balimcing or any other purpose is 
playing Russian roulette with the Constitution. If 
an amendment requiring budget balancing is desir­
able and wise public policy, it should be drafted 
and proposed by Congress in the manner by which 
the previous twenty-six amendments have been 
added to the Constitution. 

But should budget balancing be in the Consti­
tution at all? This is"not the place, nor am I the 
one to discuss the. economic arguments for and 
against budget balancing. But as a political scien­
tist and a former student of public administration, 
I can raise questions about the practical implemen­
tation of a public policy; and I suggest that a 
budget-balancing amendment would be unenforce­
a1Jle. There is no possibility of framing an amend­
ment that would be able to control expenditures in 
the real world of national finance. 

Budgets are forecasts. Even if they are in hypo­
thetical balance at the beginning of a fiscal year, 
they can be thrown out of balance by unanticipated 
developments - a defense emergency, a depression 
(a one-per-cent rise in unemployment costs twenty 

billion dollars), a natural calamity, an oil embargo. 
There are no feasible sanctions to enforce budget 
balancing. A deficit cannot be made up out of the 
President's salary. Presumably the amendment 
would direct Congress to raise taxes or reduce ex­
penditures when a deficit threatened, but the mem­
bers of the Ways and Means and Appropriations 
Committees cannot be mandamused or put in jail .. 

The fact is that the drafters of a budget-balanc­
ing constitutional amendment would face an impos­
sible task and find themselves on the horns of an 
inescapable dilemma. Either the amendment will re­
quire a balanced budget with no ifs, ands, buts, or 
escape clauses, in which case it will be as futile as 
King Canute and as unenforceable as the Eighteenth 
Amendment. Or it will be supplied with enough 
escape clauses so that it becomes nothing but a 
moral preachment to Congress. . 
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Even if it were possible to draft a practical 
budget-balancing amendment, its inclusion would 
be a violation of the spirit and purpose of the Amer­
ican Constitution. Fiscal policy has no place in the 
fundamental law of the Republic. State legislators 
and others who are familiar with state constitutions, 
some of which run to almost one hundred thou­
sand words, are incredibly detailed, and are 
amended at every election, may not see an issue 
here. But the strength of the Constitution and the 
foundation for much of its mystique has been that 
it was limited to fundamentals - government struc­
ture, governmental powers and their limitations, 
and individual rights. Loading the Constitution with 
policy preferences cheapens the document and 
freezes policies where alternatives should remain 
available. 

As Tribe points out, "Slavery is the only eco­
nomic arrangement our Constitution has ever spe­
cifically endorsed, and Prohibition the only social 
policy it has ever expressly sought to' implement." 
Madison said that the purpose of amendments 
should be to correct the "discovered faults" and 
"errors" in the Constitution. The only two amend­
ments that did not have this purpose were the Eigh­
teenth and the Twenty-first. 

The Hidden Case for the Convention 

It is well to recognize that reasoned arguments 
against a convention will not necessarily relate to 
the motivation of many convention advocates. Many 
proponents admit, more or less frankly, t~at. they 
do not really expect or even want a constItutIonal 

convention. For them, the campaign is simply a 
way to force Congress to pay attention to the prob­
lem of budget deficits and to draft its own consti­
tutional amehdlllent. It is a ploy, a two-by-four to 
hit the congressional mule over the nose. This is 
not true of Governor Jerry Brown of California, 
however. His strategy appears to go well beyond 
this limited purpose, or even 1980. James Reston, 
following an interview with Brown, reported that 

. "his call for a constitutional convention to compel a 
balanced budget is only one means of changing the 
political dialogue," and is somehow connected with 
the exploration of outer space in the twenty-first 
century. 

59-609 0 - 80 - 34 
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Again, there are those who back a convention as 
a way of expressing their distrust for Congress and~ 
indeed, their alienation from the entire political 
system. For many, budget balancing has become a 
code word to express resentment against the spend­
ers, the bureaucrats, the government regulators, the 
welfare" cheats. They are fed up and they aren't 
going to take it any more. Any stick to beat a dog. 

The American ConstitutiQn is, in a sense, the vic­
tim of its own success. Veneration of the Consti­
tution has resulted in an "amendment mania." Con­
stitutional amendments are attractive to reformers 
and propagandists of all persuasions who want to 
give their cause status and glamour and place it 
beyond the reach of legislative challenge or later 
change of national mind. 

A constitutional amendment is sought by the bud­
get balancers because they want to invoke the pres­
tige and the finality of constitutional language. But 
the surest way to drain the Constitution of its pres­
tige and its finality is to make it a hostage in quarrels 
over explosive social issues. Peter McGrath's warn-

I 

ing in a New Republic article in 1976 is eloquent 
and timely: 

"Illegitimacy is the one thing that a constitution 
can never risk for it is the main - perhaps the only 
- agent of legitimacy for substantive policy deci­
sions. This is why it is unwise for us to force our 
Constitution too far into the bitter controversies of 
the moment, such as those over busing and abor­
tion. Each time we do so, we demystify it a little, 
which even in this secular age is not necessarily a 
good thing. The Constitution is an organism, and 
when you kick it, it kicks back, as Richard Nixon 
found emt to his sorrow and surprise. But like any 
living thing, it can be worn down, burdened with 
work it was never made for." 0 
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A Study in the Invahdtty of Memorializalion 

Rescission Resolutions 


FRANK: E. P ACXARD1 

Chicago 

TWENTY-EIGHT state legislatures have passed resolutions memorial­
izing the United States Congress to call a convention fOJ the pur­
pose of proposing an amendment to the Constitution of the United 
States limiting federal income tax rates at twenty-five per cent in 
peacetime. Similar action by four more state General Assemblies 
is necessary in order to have two-thirds of the states, or thirty-two 
states, as required by Article V of the Constitution before the Con­
gress has to call the convention for the purpose of proposing an 
amendment to the Constitution imposing a twenty-five per cent 
ceiling on federal income tax rates in peacetime. Of the twenty­
eight state legislatures which adopted the foregOing resolutions 
those of Alabama,2 Illinois,' Kentuckt and Wisconsin' rescinded 
their passage of such resolutions. The resolutions of rescission sub­
sequently adopted by the legislatures of these four states are null 
and void and are of no legal effect whatsoever. This can be proved 
conclUSively by keeping in mind the federal amendatory process 
provided for in Article V as follows: "The congress, whenever two­
thirds of both houses shall deem it necessary, shall propose amend­
ments to this constitution, or, on the application of the legislatures 
of two-thirds of the several states, shall call a convention for pro­
posing amendments, which, in either case, shaD be valid to all 
intents and purposes, as part of this constitution, when ratified by 
the legislatures of three-lourths of the several states, or by c0n­

ventions in three-fourths thereof, as the one or the other mode of 
ratification may be proposed by the congress. . . .... (emphasis 

1 Senior Partner in the Chicago Law FIrm of Paclcard and Evans; mem­
ber of the Bar of the Supreme Court of the State of DIinois and of the Bar 
of the Supreme Court of the UDited Statea. 

I Ala. Acts 1945, p. 155. 
I Ill. Laws 1945, p. 1797. 
'Ky. Acts 1946, p. 72J). 
I Wil. Laws 194445, pp. 1126, 1127. 
• U. S. Coast., Art. V. 
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mine) - and by comparing memorialization by states with proposal . 
by the Congress and comparing the right of a state to withdraw a 
memorialization with the right of the Congress to withdraw a pro­
posal. Such a right does not exist in either case according to Pro­
fessor Lester Bernhardt Orfield, who in his text book The Amend­
ing of the Federal Constitution states as follows: "Suppose Congress 
should attempt to withdraw an amendment after it had been pro­
posed. This question was directly raised in 1864 when Senator 
Anthony proposed to repeal the joint resolution submitting the 
Corwin amendment. . . . The practice has been to regard such a 
withdrawal as ineffectual. The theory apparently is that each af. 
firmative step in the passage of an amendment is irrevocable . .• 
confusion would be introduced if Congress were permitted to re­
tract its action . ..., This view is shared by Professor Francis M. Bur· 
dick, who in his text book The Law of the American Constitu­
tum states that: "It seems safe to assert that Congress, having once 
submitted a proposed constitutional amendment to the States, can. 
not thereafter withdraw it from their consideration .. ,"8 Professor 
Omeld continues as follows: "In such a case the analogy of a state 
legislature's attempting to withdraw its ratification of an amend­
ment would seem apposite." 

Additional proof that a state legislature does not have the legal 
right to rescind a memorialization resolution may be adduced by 
comparing the right of a state to withdraw a memorialization and 
the right of the Congress to withdraw a proposal on the one hand 
with the right of a state to withdraw a ratification of a proposed 
amendment to the Constitution on the other hand for as the Su­
preme Court of the United States declared in 1921 in the case of 
Dillon v. Gloss: "... proposal and ratification are not treated as 
unrelated acts, but as succeeding steps in a single endeavor ..."t 

In the case of this additional comparison the answer is the same as 
a state cannot withdraw a ratification. Judge John Alexander Jame­
son in his text book A Treatise on Ccmstitutional Conventions­
Their History, Powers and Modes of Proceeding states that: "The 
language of the constitution is, that amendments proposed by con­
gress, in the mode prescribed, 'shall be valid to all intents and 

7 Orfield, Professor Lester Bernhardt, The Amending of the Federal Con­
Btitution, The University of Michigan Press, AJIIl Arbor, Michigan, 1942, p. 52. 

8 Burdick, Professor Francis M., The Law of the American Constitution­
In Origin and Development, C. P. Putnam's Sons, N. Y., 1922, p. 39. 

t 256 U. S. 368, 374, 375, 65 L Ed. 994, 997, 41 S. Ct. 510, 512 (1921). 
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purposes, as part of this constitution, when ratified by the legisla­
tures of three fourths of the several states: etc. By this language is 
confer;red upon the states, by the national constitution, a special 
power; it is not a power belonging to them originally by virtue of 
rights reserved or otherwise. When exercised, as contemplated by 
by the constitution, by ratifying, it ceases to be a power, and an)" 
attempt to exercise it again must be a nullity .... When ratified 
by the legislature of a state, it will be final as to such state. ; . . 
When .ratified all power is expended."IO Professor Walter F. Dodd, 
writing in the Yale Law Journal, states that: ".•. the view is in­
controvertible, that a state, once having ratified, may not withdraw 
that ratification . . . to construe the Constitution otherwise, would 
be to permit great confusion in that no state in ratifying could mow 
what the status of the amendment was if at the same time other 
states were permitted to withdraw. Of course, confusion would ()Oo 

cur also in that it would be difficult to know when three-fourths of 
the states had ratified ..•• The function of .ratification seems to be 
one which, when once done, is fully comJ>leted, and leaves no power 
whatever in the hands of the state legisJature."l1 

The Court of Appeals of Kentucky held in 1937 in the case of 
Wise 1>. Chandler that: "It is the prevailing ... view of writers 
on the question that a .resolution of ratification of an amendment 
to the Federal Constitution, whether adopted by the Legislature 
or a convention, is irrevocable. This conclusion seems inescapable 
as to the action of a convention called for the purpose of acting 
upon an amendment. When it has acted and adjourned, its power 
is exhausted. Since the 'powers and disabilities' of the two classes 
of representative assemblies mentioned in A.rticle V are 'precisely 
the same: when a Legislature, sitting. not as a lawmaking body, 
but as such an assembly, has acted upon a proposal for an amend­
ment, it likewise has exhausted its powers in this connection.· 
The Supreme Court of Kansas in the same year ruled in the case 
of Coleman 1). Miller that: "It is generally agreed by lawyers, states­
men and publicists who have debated this question that a ... rati­
fication once given cannot be withdrawn ... from historical prece­
dents, it is ..• true that where a state has once ratified an amend­

10 Jameson, Judge John Alexander, A Treatise on COI'II'Iitvtiont C~ 
tion8 - Their HfBtory, Power. tmd Modu of Proceeding. CaDagban 8Dd Co., 
Chicago, 1887, sees. 579, 581. 

11 Dodd, Professor Walter F., "Amending the Federal Ccmatitutioo,- SO 
Yale L J. 821, 346 (19lU). 

u 270 Ky. I, 8, 9, 108 S. W. 2d 1024, 1028 (1987). 
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ment it has no power thereafter to withdraw such ratification. To 
hold otherwise would make article 5 of the federal constitution read 
that the amendment should be valid 'when ratified by three fourths 
of the states, each adhering to its vote until three fourths of all 
the legislatures shall have voted to ratify.' ... when a proposed 
amendment has once been ratified· the power to act on the pro­
posed amendment ceases to exist."ll 

When a state adopts a resolution memorializing the Congress 
to call a convention for the purpose of proposing an amendment 
to the Constitution that state is engaging in a "federal function­
which places such activity within the exclusive domain of federal 
jurisdiction and completely ,removes same from the pale of state 
province and beyond the power of state withdrawal. The truth 
of this is mainfest since the function ofa state legislature in memor­
ializing the Congress to call a convention for the purpose of pro­
posing an amendment is derived wholly from the Constitution the 
same as is either the function of the Congress in proposing an 
amendment or the function of a state legislature in ratifying a 
proposed amendment and since the latter two functions have been 
judiCially identified as "federal functions" totally without state 
realm. The Supreme Court of Kansas declared in 1937 in the Gole­
man v. Miller case that: "It is settled beyond controversy that the 
function of a state legislature in ratifying a proposed amendment to 
the constitution of the United States, like the function of congress in 
proposing an amendment, is a federal function derived from the 
federal constitution; and it transcends any limitation sought to be 
imposed by the people of a state. (Emphasis mine.) The power to 
legislate in the enactment of the laws of a state is derived from the 
people of the state, but the power to ratify a proposed amendment 
to the federal constitution has its source in that instrument. The 
act of ratification by the state derives its auhority from the federal 
constitution, to which the state and its people alike have assented . 
. . . If the legislature, in ratifying a proposed amendment, is per­
forming a federal function, it would seem to follow that ratification 
is not an act of legislation in the proper sense of that term. It has 
been so held."I' 

11146 Kan. 390, 400, 403, 71 P. 2d 518, 524, 526 (1937). 

14 146 Kan. 390, 392, 393, 71 P. 2d 518, 520 (1937). 
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Constitutional Law: 


The States and the Amending Process 


by Frank E. Packard' oj 'he IUinou Bar (Chicago) 

Anlendolentl!l to the Federal COlUlitution may be proposed either by 
two thirds of both houaea of Congrel8 or by a convention called by CongRu 
at the application of the legialaturea of two third. of the IiItate.. The 
aecond method of proposing constitutional amendment. has never been 
1I8ed. However, Mr. Packard point8 out that thirty-three etatee have 
adopted rC801utioDtl calling upon Congreu to call a convention to propoee 
an amendment to limit the power of the Federal Government aa to iocome 
taXe8. Although &even of the thirty..three have since tried to re8Cind their 
reeolution~ Mr. Packard be1ievel that thue attempted reeciNiona are of 
00 elect, and he arguee that a writ of mandamUi will lie to compel the 
Congre!!s to i88ue the call for a convention. 

On March 2, 1957, the Legislature 
of Idaho passed a resolution memori­
alizing the United States Congresa to 
call a convention for the purpose of 
proposing an amendment to the Con­
stitution of the United States limiting 
federal income tax rates. On March 
30, 1957, the Tenn ..... General ;... 
8eIIlbly followed suit. This meets the 
requirement of Article V of the Con­
stitution that if two thirds of the states. 
or thirty-three in number, petition 
Congress tu call the convention for the 
purpose of proposing an amendment to 
the Constitution, then Congress "shall" 
do so_ The thirty-three states which 
have enacted such memorializatioD8 
are: Alabama. Arkansas, Delaware, 
Florida. Georgia. Idaho, Illinois, Indi­
ana, Iowa, Kansas, Kentucky, Louisi­
ana, Maine, Massachusetts, Michigan, 
Mississippi, Montana, Nebraska, Ne­
vada, New Hampshire, New Jersey, 
New Mexico. Oklahoma, Pennsylvania, 
Rhode Island, South Carolina, South 

Dakota, Tennessee, Texas, Utah, Vir­
ginia, Wisconsin and Wyoming. 

Of the thirty-three state legislaturel 
which adopted the foregoing resolu­
tiOllll, thoae of Alabama, Arkansao, 
Illinois. Iowa, Kentucky, Rhode Island 
and Wiscomin have attempted to re­
scind their resolutions. This raises the 
first thorny point: Are IAe relolutioru
0' ,...inion adopl<d by .he /egisla· 
lurel o/lhele .seve" Jtatel 01 any legal 
e6ecllC1ha1loever? 

Some light on this question may be 
thrown by examining the federal 
amendatory process provided for in 
Article V. It is described in the COD­
stitution 88 follows: 

The CORlress, whenever two third. 
of both hOU8es shall deem il necessary, 
sha.lI propo&e amendmenis to this con­
tltitution, or, aD the application of the 
legislatures of two thirds of the several 
states, shall can a convention for 
proposing amendments, which, in 
either ease, shall be valid to all intents 
and purposes, as part of this con-

IIlitutioa, when Tati~ed by the leila­
Ialuret of three fourth. of the aeveral 
8late&, or by oonYelltiOD8 in three­
fourths tbereof, a8 Ibe OllIe 01' the other 
mode of the ratification may be pro­
poeed by the Con......' ••• [halies
added). .' 

Obviously, an amendment which 
arises through memorialWttiOll by 
states ii' equated with an amendment 
which ariles through propoaal by the 
Congreu. Similarly. the right of a 
state to withdraw_ a memorialization 
must be equated with the right of the 
Congress to withdraw a constitutional 
proposal. Such a right does not exiat 
in either cue according to Professor 
Leeter Bernhardt Orfield. ProleNOr 
Orfield etat .. u loU...., 

Suppose Congress should anempt to 
wi~raw an amendment after it had 
been propoaed. Thi. question wu 
directly railed io 1864 when Sea.tor 
Anthooy proposed to repeal the joint 
resolutioD 'UbmittiDI the Corwin 
Amendment. .. The practice hal been 
to re..rd such a withdrawal as in. 
effectual. ne theory apparently is 
that each aftinnative lltep in the pau­
age of an amendment is irrevocable ..• 
Confusion would be introduced if 
Conlress were permitted to reh'act i18 
action." 

This view is shared by Professor 
Fr8IWia M. Burdick, who points out: 

It seems safe to aasert tbat Conpeu, 
havinl once submitted a proposed COIl­

titutiona1 amendment to the States, 
1. U. S. Constitution. Article V. 
2. ~ld. Lea:tu ~t.. 'rIP: AllalJtDfG 

:"ebi~~ ~J.~;e:,..a! 
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c.nlllo' dlt'ft'afl"r withdraw it from 
their "onlliltrnltiou .. ,:1 

Profeuor Orfieltl cuutiuut.'S as ful. 
lows: 

In 1<ul·h a I'a~ II,,~ analugy or a "Iale 
le,:isIIlIUI'I'"::o, alit'IUI,ling 10 withdrllw its 
ralilit'lltion of all uHlelldHient 'would 
seem Ililpullite. 

A perfect analogy exi. ill the 1951 
decillion of the Supreme Court of the 
tillited States that Wett Virginia l~ould 
not withdraw from the Ohio Ri\'er 
Valley Water Sanitation Compact. The 
Coustitution providt'zl that: "No State 
shaUl wi.thout the Consent of COllgrl"SS 
••• enter into any Agreement or Com· 
pac.... with ullother sLale, .... Thus, Olll'C 

• cumpu.t... ellteroo iutu between two or 
more slates is apprO\·ed by the COli' 
gresa, the compact becolUt"S a federal 
and lIlulti-state mailer enlirely removed 
from the conlingcDI':Y of uuilaleral ac· 
tion on the part of one state. 

In -1939, the same year that the in­
cOllie tax rate limitation movement 
began, the legislature of Weat Virginia 
ratified that state'. adherence to the 
compact.:i Eight states entered into the 
compact-New York, Kentucky, Indi· 
ana. Ohio, Illinois, West Virginia, 
Pennsylnnia and Virginia. The follow. 
ing year the compact received the 
necessary approval of the Congress.II 

In 1950. the Court 01 Appeals of 
West Virginia, in the case of Slal~ ex 
reI. Dyer v. SimI, held that the ratifi. 
cation of the compact by its legislature 
W88 unconstitutional and that, as a 
result thereof, West Virginia was not 
a lIlember of the compact.' 

The following year in the case of 
Slale 0/ Felt l"irgillia ex reI. Dyer v. 
Sit",_ the Supreme Court of the United 
States, speaking thruugh Mr. Juatice 
Frankfurter held thut: 

A compact is more than "8 supple 
device for dealing with interest:) con­
fined within a region. That it is also a 
means of ~feguarding the national 
intt'rr.st is well ilIuiilrated in the Com· 
INlel now under review ..• We are free 
to examine determinations of law by 
State courts in the limited field where 
a compact brings in Issue lhe rights of 
otber States and the United Stales ... 
its [West Vir,inia'!,.1 legislature may 
not be free. at any lime, to withdraw 
the IklWe-r delegated,loI 

Mr. Justice Jackson concurring, de· 
clared that: 

Sllr [Wl'zII Virtcinia] now attempts 
to read' henelf out of this iatentate 
Compact ••• abe may not ••• rele.!\e 
ht"neJf from aD interstate obligation, 
The le,al conaequences which Bow 
from the formal participation in • 
1.'0lllpMct contlented to by Coagress is 
a federal quetilion before this Court .•. 
West Vir,illla IIIluuld be ealOPIM!d 
froQl repudilltinl her .ct , •• she i. 
bound by the Compact.o 

Additional proof that a state legis. 
lature does not ha\'e the legal risht to 
rt'8Cind a memorialization resolution 
may be adduced by examinill8 the 
right of a IIa&e to withdraw a ratifi· 
I'ation of a pro.poeed amendment to the 
C .. n.,itu';o.. JucIp Joim Alexander 
JautetOll indicalel that: 

The la.p•• of the Coaatitutioo is. 
Ihat aJDeBdmeDt8 propMed by Con..r_ ill the mode preteribed. • ....11 
be ....lid to aD intents .nd )MII'IJCtRs, 

8S part of tid. CoastitutiOll, whrn 
rati~ 67 IoU k"""'~. 0/ Ihree 
Joartlt. 01 tle HfIUfII .,,,,._. etc." By 
this langu,aae it eoaferred upon the 
States, by the National Constitution, a 
special power; _it is not a pOwer be­
Jonging to them oriaiaally by virtue 
of rights reserved or otherwise. When 
exercised, as cootempJated by the Con· 
stitution, by ratifyUig, it ceases 10 be 
a power, and any attempt 10 exercise 
il again must be • nullity • •• When 
ratified by the )eaWalure of a ate, 
it will be final as to .uch stale • • • 
When ratified all power is ell:pended.10 

Proleuor Walter F. Dodd adds: 

... the view i, ineontrovertihlc, that 
a state. 0IlCe haYing r.tified, IDI.Y Dot 
withdraw that ratific.tion ••. to con· 
strue the CoDathution otherwiae. would 
be to permif pat eoafusion iD. tbat 
110 ...te in r&lUyiDl could know what 
the "alus of the IlIDeDdment was if 
at the ..me time other ..tes were 
permitted 10 withdraw • • • The func. 
I ion of ratificatioa eeema to be one 
which, whee doae, i, iuD, ....pleted. 
and leaftS no power wbatever ia the 
hand. of the ..ate Ieclalature.ll 

The Court 01 Appeal. 01 Kentucky 
held in 1937: 

It ill the prevatling . . . view of 
writers on Ihe question that a resolu­
lion of ratification of an amendmeot 
10 the Federal Constitution, wbetiJer 
adopted by the Legislature or a con. 
yention, is irrevocable, This conclusion 
seems inescapable as to the action of 
a ('onvenlioo called (or the purpose of 

al"lill~ III~Ji an alllt·n~lment. 'Who it 
11811 acled and adjourned. itl power is 
t'Xhaulllt'd. Since the "powen and d., 
lI.bililiell" of the two classes of repreo 
!lentative assemblies mentioned in 
Article V are "precisel, the same" 
when II legislature. sutin, not .. a 
lawmakin, body, but as such an 
aSlolemhly, ha' acted upon. proposal for 
an allIentlment. it likewise bas ex· 
he_ed its )JOWer io this conncclion.12 

The Supreme Court of K.nsu in the 
same year ruted in the cue of Cokman 
Y. Milk, that: 

It is generally qreed by lawyen, 
!llatesmen and publicists who have 
debatt'd this question that a ••• r.tifica. 
lion once liven cannot be witWr... 
· , . from bistorical precedent., it is 
· .. true that where a state has once 
ratified an amendmeot it haa DO power 
thereafter to withdraw 8lIeh ntifica.. 
lion. To hold otherwise would make 
Article V of the Federal CoollituU­
read that the amendment abould be 
valid "when ratified by three fombs 
ol the States. each adherinJ; to k. 
vote until three fourthe of all the 
legislaturet shall have 'Voted to ratify. 
• .. whea • propoaed 8Dlcodment has 
once been r.tified the power to act OIl 
the propoeed amendment ceaees to 
ell:iat.1S 

'The historical precedents bere are 
Inore than ample. Some refeJ'em:es to a 
lew may be helplul. 

Some Preeedent • ••• 

T_ Earlier Amendme.... 


New Jeney and Obioa were amonl 
the states which ratified the propoeed 
Fourteenth Amendmen.t.l~ Subeequeat. 
Jy, New Jersey and OhiolO took actioa 
to rescind their respective flItificatiou. 
However, after passage of ratificalioDl 
by the necessary three lourtho of lbe 
""'t.., the Congress passed • ........ 
tion17 listing the ratifying Bt8tea ad 

3. Bu.nHck. Francis II.. Tal Law .. all 
AMDlC....1f COlfft'ITlITlOIf-Ift 0n0Dr ~ .,.
Ylu.o__r tG. P. Putnam', Son5. Hew yartr. 
1~! B:'f ~tuUon. ArUd. I, 118, etat. J, 

s. W. Va. Acbll939, c ... 
t. Ie U. S, Stat. at L. 'JU. 
T, 134 W. Va. I'll (1150). 

M28il~\)1!' S. zz. 27. ZI. 31: 71 8. ct. 557. S. 

U':ir.'l U. S. zz. 3S. 31: 'J1 S. CL 557. IN 
10. Jamn 

ns& OIl C, 

http:ell:iat.1S
http:conncclion.12
http:Ieclalature.ll
http:ell:pended.10
http:intt'rr.st


533 


........ New J ..... y .nd Ohio. The 
Coogreu transmitted 8uch resolutions 
to the DeI)llctment of Stale. Secretary 
of State William H. Seward, in pur· 
auance of such a re301ution and acting 
under statutory duty, i....ed his cer­
ti6cateUI declaring the Fourteenth 
Amendment an integral part of the 
Constitution. In his certification, Sec­
retary Seward also listed the ratifYDl! 
oil"'" and iocluded New Jersey .nd 
Ohio. 

New York was among the states 
that ratified the proposed Fifteenth 
Amendment. Subsequently, New York 
took action to rescind her rati6catiort. 
However, after paaeage of ratifications 
by the requiBite three fourths of the 
IIates, Secretary of State Hamilton Fish. 
acting under .talulory duty, issued his 
certification19 declaring the Fifteenth 
Amendment an integral part of the 
Constitution. In his certification, Secre­
'''Y 01 State riah liated the r.tifyiog 
!tates and included New York. 

All of the foregoing would seem to 
indicate clearly that when a Btate 

adopts a, resolution memorializing the 
Congreaa to call a convention for the 
purpose of proposing an amendment to 
~ Constitution, that state is engaging 
ia a "federal function". That function 
pla<:ee such activity within the exclu· 
ave domain of federal jurisdiction and 
rompletely removes it from the state 
province and beyond the power of 
iIte withdrawal. The truth of this :is 
maaileol. The lunction of • alate \egio­
Ilhne in memorializing the Congreu 
to call a convention for the. purp08e of 
proposing IUl amendment is derived 
wholly from the Constitution, just as 
~ the function of the Congress in pro­
posing an amendment or the function 
uf a state legislature in ratifying a 
proposed amendment. The latter two 
Imctiona have bren judical\y identified 
• '1ederal functions" totaDy without 

"realm of.he .t..... 
The Supreme Court of K.naaa de. 

cIared in 1937 in the Coiem4fJ v. 
filler case th.t: 

It ia settled beyond controversy that 
the function of a state legislature in 
ratifying a proposed ameadment to 
the Constitution of the UDited. State., 
Uke lite functio" tIl Co",m ill p'tJo 

JIOSi,.. 4IJ amerulJa.ml. it a federal 
........ _to- ......... 

Cunlilitution; and it trllDtlCends any 
Iim.it.tiOD sought to be imposed by the 
people of • st.te Litalics added]. 
The power to legislate in the tonact­
ment of the laws of a slate is derived 
from the people of the state, but the 
power to ratify a proposed amendment 
to the federal constitution has it. 
source in that int;trument. The act of 
rlitHication by the Slate derives its 
authority from the federal Constitution, 
to which the state and ils people alike 
have assented . • • If the legil!lature. 
in ratifying a proposed amendment. ja 
performing a federal function, it-would 
seem to follow that ratificatioa i. not 
an act of legislation in the proper 
sen.se of that term. It hal heeu 110 

- held).!O 

AU of which would indicate that the 
attemptl of the .even Ilates to rescind 
their reIOlutiona calling on Congrese 
for a convention to propose an income 
to. limitation amendment are null and 
void. 

A subsidiary problem ariles with 
respect to two of the thirty·three ltatea 
which have memorialization. to Con­
greu in connection with a limit on 
federal income tax ratell. The gover­
non of two of these atatee-Pennayl. 
vania21 in 1943 and Monlana21 in 
1951-ve\oed the .....luti..... Do ,uch 
vetoe.s have tmy lorce? In that con· 
nection, the following teltimooy at a 
panel hearing of the Joint Committee 
on the Economic Report of the Con· 
gr... on January 31, 1952, may be 01 
intereet: 

Alfred G. Buehle~of the'Univenity 
of Pennsylvania declared that: 

Pennsylvania is one of the states tbat 
passed the resolution. and Senator 
Martin, who was then Governor~ vetoed 
the resolution .•. I think our Attorney 
General has given out the opinion un­
ofticially that the veto would have DO 

legal efleet.la 

1be governor of a state hu no 
power to veto either· a state legislative 
resolution ratifying a propoeed amend· 
ment to the United States CoDllilution 
or a state legislative resolution memori­
alizing the Congress to call a conven­
tion for the purpose of propoeing an 
amendment. 11le precedent for this 
principle Ii.. io the rule th.t the 
President of the United Stat .. baa no _ .. _ ........ "' .. c... 


...... 
Frank E. Paekard i. now Ex.ecq.. 

live Vice PresideDt of the Watern 
Tax Council, Ine. A member of the 
North Dakota Bar, he served .. 
Attorney General of North Dakota 
in 1918-1920. -Be wu General and 
Tax Attomey of Standard Oil 
Comp.ny of l,Ddiana from 1921 to 
1946. Be it a veteran of the 
Spaui.h.Ameiicaa War. 

gre88 proposing an amendment to the 
Constitution. 

This rule that the President's \let. 
does not extend to congressional pro­
po18ls of amendments hut only to legis­
lative aets was first. laid down in 1798 
by the Supreme Court 01 the United 
States in the cue of Rolling&lIlort4 V. 

Yirgini,l. In that caae, the validity of 
the Eleventh Amendment was attacked 
on the ground that the re&Olution pro­
posinS it in 1m had Dol been sub­
mitted to the Praiclent for his ap­
proval. Delivering the opinion of the 
Court, Mr. Juatiee Ch_ atated th.t: 

The neptive of the President applies 
only to the ordinary eaaea of legisla~ 
tion. He h.. DOthing to do with the 
propoBition, or adoption. of amend­
ments to the Constilution,24 

In 1887, Judge Alexander Jameson 
.tated th.t th. deciaion io HoUin". 
worth v. Virginia; 

18. 15 U. S. Stat. at 1.. 'IGI. '111. 
19. 16 U. S. Stat. at L. un. 11&20. 1" Kan. 310, .. JIJ3. tl P. lei Ill. _ 

(It.a:~. Acta. lwae 7. llG (H'" 10). Vetoed: 

C~·'=t. V~F':k~FT'H. J.......). 
~er: CoItt'. .a.e.,~. JIan::h lL.II•• pap 

II. JIecaiIIR. lan~. ltu. I'.conomic He­£!!i. of 01 tfMt- Pn!ddeDt. Joint CommIttee on 

-,.."nI::rI.."In1:fl1ft::1·"..I • 

_ 
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.•• coinC'ides with tltot. ('nl{'rt~ined 
by the Senate. wbt"n tbt" .unennmf"nt 
of 1803. re:.<pectillll: tile luodt" of elect· 
ing l'resUlt'Dt aud Vit·t"·P~itlt'nt of 
the United SIUI~ was under con· 
sidt"raliori~ From the journals ,of- that 
body. it 8()IIt"&rs thilt tlte qunlion was 
di!;lin('tI~· rai!>t'tl on a motion that the 
Uml!'ndlllrllt ,,!touM be- _",IIIDium to the 
Prt"f!lidt'Dt for his aPllcoval. The follow. 
in,: is tile entry un that subject: 

"On mot ton that the Committee on 
Enrollftl BiUs be directed to pl't'tlent to 
the Prt'sitient of the United States.. for 
his allvrohltion. the rt"!IOiution Wllich 
has bet-n llas.sed by bot" Houses of 
Congress. prol)o:linl to Ihe considera­
tion of the Stute le,il:1latures all amend· 
Dlf'l1t to tile Constitution of the United 
States. rt"sptCling the mode of eleetinl 
President and Vice-President thereof, 
i. was pBSW in the neptivc-yeas 7, 
nays 23." 

In 1865. the amendment proposed 
by Congl'ftos. relath-e to slavery. baving 
by inadvenenee beeu presented. to the 
I)resitlent of the United States for 
his allproval by a subordinate o8ieer 
of the Seule, Senator Trumbull of 
JIIinoh., Chairman of the Judiciary 
Colllmiltee of that body, iD&ro.IucId 
'he following raolution: 

"Resolved. that tbe article of unead­
ment proposed by Congress to be 
added to the Constitution of tile United 
States, respecting tbe extinction of 
sll.l\'ery therein. bavina: been inadver. 
lenity vresented to ,he Preeident for 
his apl)roval, it is hereby declared 
that such un apl)ro\'al was unnecessary 
to give effed to the action of Congress 
in Ilroposing sliid amelldment, incon­
sistent with the former practice iD 
reference to all amendments to the 
Cullstitution heretofore adopted, and. 
heillg inadvertently done, should not 

. cOII>;titute a precedent for the future; 
and tile Secretary is hereby illtitructed 
nm 10 communicate the notice of the 
allilroyal of aaid amendment by the 
Pre!>ideot to the Hou!Oe of Rtc'IJresenla. 
dves" , .• Mr. Trumbull's resotutioo 
was agreed to williout a division.2G 

In 1921, Walter F. Dodd summed 
up the prevailing opinion: 

An issue which I)regents itself witb 
r~I~1 10 Slate ratificiltion is that as 
to whether the governor h81l any "Veto 
power over the state Jeplative action 
ill thi!! ~re8ard. It bas 'already been 
l!Iut{i{tf.lIte-d that the President of the 
United States tlas no l)1)wer to dis­
ililprove the action of Congress in pro­
IlOSinl! constitutional amendments to 
tlte statCl:!, and this view is taken be..­
cause the proposal or CORlilitutiollal 
amendments is not retpll'ded as a 
regular function of legislatioR, tbe 
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Constitution preeeribin, il as Ii difler~ 
t"lIt process to be exercised in it 
tlBIerent mamaer. The same view 
al'lilies with reapect to tbe governor's 
power of vetoing the Itate legislative 
ratification of a federal amendment. 
The !!tale legislature here is not actin, 
as oil slate legislative body under the 
terms of tbe state constitution, but is, 
in the clear view expressed by the 
Supreme Court, aCling as an agent of 
the Dational government in. the per­
formance of a function .peci&ed by 
the ConstitWiOD of the United States. 
The GOtel'llOJ" baa, by the terms of the 
federal ConatitutiOD, DO share in t:hIa 
function. 

The lover!lOl" of New Hampshire 
vetoed the resolution of the lepslature 
of that alate ratifying the Twelfth 
Amendment, bat _.. the vote of the 
Shile was not aeeded to make up the 
three·fourths 'IOte nquired for the 
ratification of the amendment, no issue 
seems to ha" heeD. made about the 
matter. What the" Je&ialature of the 
State of Kentucky rejected the Thir· 
teenth Amendmen~ the resolution was 
pre8eDted to the lovernor of that stale. 
Th. ............ a1........h diaqreein. 
with tile IePlative act.io.a, merely
transmitted the __ of &he general 
assembly to the fed...1 alllhoritioo. 

WheD the .income tax amendment 
was_ pcadiq. Mr. Huahes, who was 
then IOft:lIIOI' of New York, Beat a 
Rlessage to the lelialature of thal 
lI-late recomme:udinl that the amead. 
lIIent be not approved. but nothing in 
tile circumstaDce8 iDdicated any view 
upon his part that he had any negnaive 
power over aucIt action a8 might be 
taken by the legislature. In the State 
of Arkaasu, the legislative action 
ralifyiDg the iocome tax amendment 
was aubmiUed to the governor and 
was vetoed by him. The action of the 
legislature was, however, transmitted 
to the Secretary of State of the United 
States, and Arkansas was properly 
counted as one of 'he states ratifying 
that amendment.20 

In 1951. Edward S. Corwin added 
the last word: 

. , . it has been tlstablished by 
practice, with the implied approval of 
the Supreme Court, that lesislative 
r~~lutions ratifyins proposed amend­
ments to the Federal Constitution are 

not subject to gubl,:rnlltorial veto. .. ; 
LeseT v. Garnett (258 U.s. 130, 137, I 
32 S. Ct. 217. 66 1.. Ed. 50S 1922), 
it apltClU"ed that the governor of 
Tennessee had not cenified the calm. • 
cation of the Nineteenth Amendmeot' 
to the Secretary of State. TIle Su.. i 
preme Court held, -nevenheless, that I 
the AmeadmeJll had been validly 
ratified. saying "As the legislatures of ; 
Tennessee and of West Virginia hU ' 
power to a,lopt the rceolUlions of . 
ratification. officiul llOIice to the .. i 
retary. duly authenticated, tbat Per I 
had done SO, WILS conclusive ".. 
him. •••"27 

The principle that the governor of 
• ~te hilS no power to veto a ftabI 

legiIlative resolution pertaining to the 
federal amendatory process is fud:ber 
attested to by decisions of the cow 
of lut .....rt .f the Sta....f ArIwt. 
88828, Colorado:!~, Louiaiana80• Mary. 
Iand;!l, Michigan32• Nebraakasa, Nortll 

Dakota". Pennsylvania" and W ..... I 
iDpHl... An .f which ob.uld u.vaJi. 
date l1li)' claim that Ibo g.vem.... 
vetoea ia Pennsylvania ud MontaDa I 

have any f.rce in Ibo matter of lito I 
reaolutioDl we are diSCUlling. 

The PropoHd ConllenliDn ••• 
Mandillory or DueretiDnary 

When thirty-threo state legisI8.....! 
have passed raoI.uliOllS memorializing 
the Congress to eall • convention for 
the purpose of proposing constitutioalJ.; . 
amendments (as required by Artide 
V), h it mandatory or discretw"",., 
with ,he COllgreSJ W call a co1ll1e1Uicm? 
Some have raised this point, but the 
authorities are in agreement that un-' 
del IUch circumstances it is mandatory 1 
upon the Congress to caD a conventioa.l 

Professor Henry. Rottschaefer statedI 
that amendmenl8 

. . , may be proposed by COIIgmf 
on its own initiative whenever t_ 
thirds of both IIOUseS shan deem iI 
neceS8U1', or by a ~ntion calkcl 
for that purpose which Congress is 

(Conli.ud on p4gel961 

fTks~~:; :."::~~s:: 
37 La. 40'1, 68 So. 742 (lltl5). ,. 
v. Vondtaer-, 101 MeL 78. 10"I 

Attol'ftl"ll Gmmi. 

~}~'Neb.8I&. .. 1 

G N. DaIL h. 58 N.W... / 

http:Conli.ud
http:amendment.20
http:division.2G


535 


Cou.tilulional 
Law 
(C(Jnlinue(/ from page J6.J) 

r ...quirrd to l'al1 -on DI.,..it-alion of 
th... 1t"p:i"laIUTes of .Iwo·tbird~ of tbe 
Statt"8,:li 

ProfeslI'or \\'estt'l Wondbury Wile 
loughby wrole as hillolll"s: 

II Wtluht alll~ar Ihul the aci thus 
rto,}uired of Cotl~r.. s" is a IIILrt'ly 
ministl."rial one in "lIb"tallC'e. if not in 
furm. anti the oblit!iltioll to IIt'dorm it 
is statetl in imp~rati\'e lorm by tile 
eon:Slilulion.::l' 

]n the words of Article V "The 
Congreu ••• on dre applit.·atioll of the 
legiadalures of 1\\'0 thirds of tbe 5e\eral 
Slal~. shall t..-all a Cum'ention prop')!­
iug AmendmeulI," As long ago as 1816 
it was held by Mr. Justice Story 'in 
Martin \" Hunler'3 Lt$$f!e::!' that the 
word "shaJl" imports the imperative 
and the mandatory. 

What if COU8re&> refuses to call a 
,:ouslilutiomAl cOD"enlion to draft the 
desired amendment or refu5eI to draft 
it itself? The hand of the Congress 
can be forced in the maUer. Under 
lhe foregoing circumstance; an action 
at law of mandamWi in the District 
Court of the United States would lie 
against e\'ery member of the Congress. 
For precedents there are the cases of 
Sklk v. T0",'11 Coullcil oj South King. 
.sUm and YilgillUt V. we,' Virginia. 

In the former, the Supreme Court 
(If Rhode Istand iS5Ued a writ of man· 
aamus against. municipal qua.si·legis. 
lali\'e body and in the latter the 
Supreme Court of the llnited States 
held that it had the power to issue a 
writ of mandamus against the West 
Virginia legislature. In the former 
case the Supreme Court of Rhode 
I.....d ....ted that: ' 

. . . the question is whf1her the case 
.neaft il a proper one for the istlue 
of a writ of mandamus. One oflice of 
mandamus is to enforce obedienc:e to 
statute law. In general, it lies to 
compel all ollicen to perrorm minis­
terial duties, as well as to compel 
subordinate courts to perrorm judicial 
duties; but Dot to t"OIIlpel ihe exereiMe 
of discretion in any parlicular way. It 
is not conlended· dlat the duty of the 
town council in ill is matter il otber 
than minil4erial. Mandamus ill peeu. 

liarily abe ProlW!"I' remedy whell other 
sllt"Cific remedies are wanting, The 
n-mrciy which a le(l,:isiat ure call pro­
yide is to nuake a law applicable to 
tile case. When the la.... is matie, it i. 
for the court to enforce it, or to puniab 
fur di80betlienee of it. In either func· 
tion it must construe the statute, i.e. 
,1t"c1llre what it means. In the present 
case. if the law already made imlK»SeS 
a pret5ent duty, no furliler lep:islal ion 
would make it more imperative. Any 
legislative act desilned as II remetiy 
must imJHl8e ministerial dutie. upon 
indhiduals, The courl must ....in be 
resorted to. to cOlUl»e1 sucb individuals 
to perform those duties. So that in the 
last analysis this remedy by mandamus 
jj the only l'lpecific and efficienl ODe, 

and if it i. not alorded there are no 
other means whicll can give to the 
cleeton the opPortunity to exercise 
such nprs ... dre law aives them.40 

lu the laUer case the Supreme Court 
of the United Stat .. declared that: 

The remedy sought, as we have at 
the outset 8eeD, is an order in tbe 
nature of mandamus commanding tbe 
levy by the lelislalure of West Virginia 
of a to to pay the judgment. Insofar 
as the duty to award that remedy is 
disputed merely because authorily to 
enforce a judament a,ainK a State 
may not alecl 8I.ate power, the con· 
tendon it adversely dispoeed. of by 
what we haye said.f1 

Waher K. Tuller, in reviewing the 
eviden~ concluded: 

Every oticer, of whatC\'er brancb. ie 
sworn to support and obey the Con~ 
stitution, and it is the natural pre­
lumption, fully justified by our history, 
that none will refuse to obey ita man· 
dates as interpreted by that body 
wbo8e function and duty it i. to do so. 

The form of remedy for compelling 
Congrns to act would seem clearly to 
be a writ of mandamus, It ils belieYed 
Ihat such a Proceedial may be in· 
stituted by any citizen. Every citizen of 
the country baa a direct interest that 
the CoaotitUlioD oItall be oheyed, and 
tbat interat it Done the lcea real and 
enlitled to reeGlnition and protection 
by the courls that it iI not capable of 
financial computation. Indeed, the very 
fact that he has no other remedy 
serves rather, under the atabli.hed 
principles loveminl its i'lUanee. to 
emphasize his ript to this writ. Since 

. 	 the Con8tittllion doea not, confer 
original jurisdiction upon the Supreme 
Court to iNue writs of mandamus (see 
Mtubwy v. MuiMtll). it would be 

I 
necetl8ury 10 ('ommt'nce the aetioa iIIl 
Ihe t.·ourttl of the Ditllrict of colu.......l 
It bas bet.'u leU led since the decitilor.! 
of Kt"'llaU v, United Stale., tiLaI tho. 

:~:~:f ~:::d!~:::Ii~!~~ !~i~:i ~ 
ceeding. From the decision there ul 
al'IJew can be taken to the SuPfeJDt 
Court of th-e United States.f:.! 

I 
I 

Co,dd a Convention f 
"'rit~ a New Con8titutionP I 

A question which arises at this ~ 
has Pfll\'ed trouhlesome to a few! I; 
Congre53 caUs d constitutional. conw 
lion, may lhal convention no' Teo 
lhe entire Comlitulion lOT revuioa:! 
In other words. can a convention ~ 
by the Congress under the terms ~ 
Article V, undertake to promulpte u. 
entire!y new Constitution for tht~ 
United Stales? f 

Prof....r OrfieJd decla .... that: 	 I 
, 

tio~e:::::r!~:g -:-eon~~=:~: ~:-:! 
the extent of ita powers. Could it pro­

rsa~sw~~~: ~~::it!!~:~i :~~I 
convention for proposin& amendments.~! 
If thill rule were interpreted literally.' 
it might be arlued that tbe cOllvent"! 
could not propose an entirely new C81-: 
stitution in the form of • Nnlie dcD, 
ment ilupenedio, the exiltiDa C. 
ltitution,f3 

William A. Platz ...... that: 

But jf the convention were to lw.w; 
such power [to propose a new c..! 
stitution], would not Article V 1G"e. 
without leavina the maller to iaict') 
enc:e?u. l 
A related question naturally aut; 

ge&18 ilBelf: Call .. ClmHntWB .Aid: 
8'" beyoM dut ""PO 0/ ... -pi 
( .... lor .,...".pie. o""mpting 10 -p 
legirlative funcliolU). be ,,"roi'" by 
kgal proce3'? The Supreme Court of 
Penuylvania declared in 1874 ill 
FeU, v. Bain that: . 
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The convention it; not a co-ordinate 
blanch of lhe lOVemmeat. It exercises 
DO governmental power. but jill a body 
raised by 11lW', in aid of the popular 
desire to disculI8 and prolJOtle amend­
merat&. which have no guverning force 
10 long as they remain propo!!ilions. 
While it acts within the !!Cope of itB 
delegated powers. it is not amenable 
for ils actll, but when it assume. to 
delegate, to repeal and displace exist­
ing instituljoaa before they are dis­
placed by the adoptioa of it. proposi­
tion&, it acts without authority, and 
the citizens injured thereby are en­
titled, under the declaratioD of rights. 
to an opea court to redreu at our
hande.'. 
The .Supreme Court of Mi<higan 

IIated in 1908 in Carton v. SecreltJrf 
·IS-that: 

Should the COaventiOb attempt to 
exereise authority DOt conferred upon 
it. its action, caD be restrained the 
woe as ca. any other body aetiDa 
illeplly.'· 

"A convention h.. no inhere'" 
riPIs",t1 in the worda of the Sapreme 
Court of Pennsylvania. Therefore, the 
_re", safety in a convention! n.e 
IIct that the authority of delegatee to 
a coDvention ia not ... Jonh u. Article 
Vio DO ..we· for olanD. The Supmne 
Court of New Hampohire declared in 
1889 in Opini<m o/lioe JuMit:tI. that: 
". " the authority of tha doIeptee io 
...... forth. They are not endowed 
with the _re IIOvereijp>ty of the _... 

Yet another problem, one of especial 
oipiicanco, _ itoelf: Doe< IIoe 
.roject malee' COIIIGiJuIJ in 1M memo· 
rialiUUion remlwio" npraelll to a 
tlJlIlJention only the power 01 sugges­
tioll, or doe8 .ucla. _bjecl irumer con· 
Mil... IA. only 'opic lor propo.ed 
IlrUrulnunLJ which the coftfJe"'ion may 
«wider and Get upon by adopting or 
rejecting? The Supreme Judicial Court 
.f M.achusetts declared in 1833 in 
Opinion 0/lloe J .... ic.. that: 

If, however, the .people should, by 
the terms of Ibeir 'fOte, decide to call 
• eoo\'ention of de1eptee to consider 
the expediency of "lerio, the con­
stitution in some partieD.... part there­
of, we lire of opinion that such dele; 
Plea would derive their whole author. 
ity ad eommission from IJUch TOle; 
aad, tlpoa the Benetal pri~pIea 

goverqinl the deJeptioa of power and 
authurity. they would haye 110 riJbt, 
under ~h vote, 10 act upon and 
propose amendments in otber partl 
of the Constitution not 80 lpeci&ed.4U 

The Court of Appeaia of South 
Carolina (now the Supreme Court of 
South Carolina) stated in 1834 in TAe 
SIOI. ex reL M'Creody v. Hunl that: 

If .•. the people, electing delegates 
in their primary capacity, bad, by a 
majority of their ballOl$, specified a 
particular measure to "be considered 
and decided in the convention, will it 
be pretended that the convention would 
have possessed authority for any other 
purpo.e?GO 

The authorities are in agreemeDt 
and oupport the foregoing judicial 
opinions to the eftect that the subject 
matter contained in the memorializa­
tion resolutiODl coRllitutes the only 
topics for propoeed ameodments which 
the convention may take under con· 
sideration and act upon accordingly. 
Profeaoor Tho ..... M. Cool.y deeIano 
that: 

The constitutional convention is the 
repreaentative of aovereipty oa1, in a 
very qualiW ..... and for the 
specific pur~ ad with the restrict­
ed authority to put iD proper form 
the queatioaa of ameadment upon 
which the people are to pass.61 

Profeuor Henry Campbell· BIaek 
added: 

A constitutional CODVea.tloa ha DO 

authority to enact le&ielatioa of a 
aeneraJ 8Ort:, and if the r.ORVentiGa i. 
c.I1ed for the P1,II'poee of amending 
tbe CoastitutiOb iD a spedfied part. 
the deleptei ban no power to act 
upon and propoee ameodmen18 in other 
partli .1 the eo.otltutjoa.O' 

Another legal qlHllllion of momentous 
imporlanCe which we might diacuas 
here is this: MlUt the Congreh con· 
veM a convenlion to consider and Jrd" 
tN sugge&teci amemiment or CGIJ the 
Cong... ....11 con.uJer ond droll ,he 
proposed amendme"'r Even after 
thirty·t1uee Blate legiolatures have 
adopted resolutioas memorializing the 
Congress to call 8 convention for the 
purpose of considering a suggested 
amendment, the Congre88 could Ilill 
consider and draft the proposed 81DeDd. 
Dl_ent itself_ Or, to Ilate the malter iii 

another fuhion, the Congress would 
not have to CODVcme • convention if it 
comidered the ..gested amend~t 
il8elf; provided that the Conpeu con­
oidered the propooed amendment with· 
in a renonahle time from the date of 
the thirt:y.third memorialization reso­
lution. By the word "COD8ider" in 
referriDS to the Congress considering 
the IUggeoted amendmen~ the author 
mean. puaing or rejecting. 

Under the Constitution, there are 
two types of action recommended to 
the Con~ in the malter of drafting 
an amendment: findy. federal con· 
aicleration by Congreu (i.e., dra,fting, 
_iog and oubmilling the propoaed 
amendment for ratification) t and eec­
oDdly, federal COIlIideration by a con­
vention. The fonner is the end or goal 
oought while the latter io the mean. 
oougbt in order to realize the end. The 
end -" the intention while the 
meau merely represents an inatru­
ment by which the end may be aeeom· 
p1iahed. 

Federal conaidbration of the pro­
poaed amendment io poosible by either 
• conventiQll or the Congn.. Since 
the eanymi! out of the inteation io the 
domiDant or primary objective lOugb4 
.. 1_ .. the eon,.... can .il.......t. 
intntioa, the Conpu clearly haa the 
1egol right to ac:\ in the matter. Do 
we have any IepI .ndmarn on this 
point? 

Wayne B. Wheeler hu obaened, 
writinc in .d., IUiIwU Low R ....... , 

In 1901, a number of alate lep 
iatUf'e8 petitioned Congrea to call • 
COInemioD .. prov,ided in Article V 
to eoneider an amendment for the 
popular election of senators. Other 
8latee followed. until in 1909 when 
tho laat aueb raolutiou was passed, 
26 ttalel had formally made thie 
petltlan.·· 

t5- w"u, ". BUa, 21 Pa. 38. 51 (1llf). 

sar-~~ lYi$~m. :lz.s:rh=)~
41. lifoocl'. Appeal. 25 Pa..... U (lift). ..'t. ~l'if\3.4t J_... N.H...t. .... 

4" 0piwI.n til ... JUIk",. 60 Mus. 573. $7$ 
(1833). 

~r~~~~ls:c~·~ro~ 
51. Coole1. TbomU M•• A TnArJft 0. ColI· 

Srl'IV'I'IORAL LDlnAftOII. (Uttle. Brown md 
Co., JIoatGQ, 19%1'). pap 88. 

.52. BIadr:. HenrY Campbell, H4--xJ_ 07 
~ COtfftR'UftOllAL 4w (weft J'ublbhoo 
lnl Co., St. Paul. 1'.22). ~ 45­

=~I1Bii2r..C~J;; 
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And as William Logan Mautin has 
pointed out, writing ill the AMERICAN 

BAR ASSOCIATION JOURNAL: 

... Ihe second or ('OIl\·t'ulion ntetllod, 
which has ne\'~r bet~n ullal 10 finality, 
but only 10 l,rl;"l:1$ Coulrt'I!I:I into actioA 
.8 in tbe single case of tbe Seven­
teenth AmenJDlenl.fi.l 

'Thirty-three stales han~ pa:;scd reso~ 
lulions memorializing the CongrL'SS to 
call a com·cnliull for the llurposc (If 
proposiug an amendment limitillg ft~d­
eral income taX rates. This makes 
seven more state& tlum passed roolu· 
lions memorializing the Congre8s to 
caU a convention for the purpose of 
proposing au amendment pro\'iding 
for the direct election of Fuited States 
Senators. If twent)'-six states were 
enough to induce the Congress to take 
the initiative in the matter and propose 
the amendment providing for the 
popular election of liuited Stales Sen­
ators without the Congress waiting for 
.ction by two thirds of the states, then 
certainly the thirty.three states which 
have acted in regard to the imposition 
of a ceiling on federal income tax rates 
should be, and douhtless are, enough 
to cause the Congress to assume juris. 
diction in the province and propose 
the amendment without referring it to 

Alexander Hamilton 
(Continued from page 15i) 

discusses and exhausts the (Iuestioll of 
relations Letween nations and the con· 
stitutionality of treaties, and reconciles 
the treaty power with the legislative 
l)Ower under the Cunstitution. It is 
ironic that these writings were not 
even referred to during the recent 
Senate debate on tbe treaty power. 

In a letter to Rufus King. then 
Mini~ter to Great Britaiu. Hamilton' 
wrotc: 

Tlw ~lje.'1 of Ihe Irp:i~lati\"t" IMlwer is 
to Ilr('!O('rih(~ a rult' or actiun for our 
oWl) Nall"n. which illl::lude:J fon'ignen 
IllnUII-=: II!', 

'n..,. t.j4.~1 .r &Me tH'''~ ~wer WIa 

a copvention. i 

Becauee the income tax limitation 
movement has reached the point where 
appuently an impressive number of 
states have taken action in the matter, 
proposed congressional legislation has 
been introduced. As outlined by Rob· 
ert B. Dresser, writing in the AMEBl­
CAN BAR ASSOCIATION JOURNAL: 

... there is the First Reed-Dirksen 
amen.tment introduced by ReprClient. 
alive Cba.9!"cey W. Reed aDd Senator 
Dirksen "1n lhe House and Senate in 

. the fall 'Of 1951. Thia am~ndmenl 
.teprived Congrels of the pow~r 10 

im~ death and gift taxes at any 
,- I ime, and limited the power of Con· 

grese to impoa iDcome taxes to II 

maximum rate of 2S per cent. with 
I~wer, however, by a vOle of three 
fourths of Ibe members of each House, 
10 raise Ihe rate to 40 per cent each 
year, even in peacetime, and with fur· 
tber power by a like vote to suspend 
the limihltion on income taxea com· 
pletely during a major war/iii 

On February 25, 1952, at Chicago, 
the lIouse of Delegates of the Ameri· 
can Bar Association endorsed the 
Reed.Dirksen AmendmenL Mr. Dres. 
aer concludes his outline as follows: 

. .. there is the Second Reed-Dirksen 
Amendment introduced by Messrs, 
Reed and Dirk.tten in January, 1953, in 

prescribe a rule of Hclion between two 
Dations, binding on botiL 

These object. are essentially diller· 
CRt, and in a constitutional sense~ can· 
Dot interfere. 

This construction reconciles the two 
power;; and assigns them distioBuish­
able spheres of action, 

[Thus,] whatever i. a proper subject 
of a compact between nation and 
nation, may be embraced in a Ireut)' 
between th~ President of the Unitt"tl 
State,;, with the advice and CODl:ICot of 
the Senate, and tbe corrfipondent 
organ of a foreign state. 

Alexander Hamilton's last great liter· 
ary service to President Washingtoll 
and the U~ited Siaies was Washing. 
tlln'8 Farewell Address, in dest:rihillg 
",hich [ would join Vice President 
john A. Krout of Colulllhia ('niH:rsity 
who says that if any paper deSt'ned to 

1 
SuhlltitUliuli for Iheir fir!:;t amendm~ \ I 

This amt~lllhllcut limit!; mcome t 
10 a Inaximum rate of 25 per ~ 
hut perlnits Congress by a vole " 
th ree fourtbs of the members of taO 
House, to exceed that rate wit~ 
limit. When the top rate exceeds 
per cent, however, it can be 
more than 15 percentage pointll abo 
tbe bouom rate. }~or example, . 
tbe_ bottom rate were 15 per cent ~ 
top rate could not exceed ao per cell. 

If tile bottom rute were 20 pe~
the top rate could not exceed 3S 
cent. If the top rate does not 
2S ller cent, how~v~r, there ill no 
lOtrie,ion at all on tbe bottom rate . 
could for example. be one per 1
or one half of one per cent.. 

On April 27, 1954, and apin 
April 24, 1956, the Senate ludicialJ; 
Committee held hearings on the Reef 
Dirksen AmendmenL Of the witnesaa 
who testified at the hearing, abou 
three fourths went on record as iI 
favor of the Reed·Dirkaen AmendmeDt 
Upon the convening of the 85th eo.. 
gress in 1957, the aecond version 01 
the Reed-Dirksen -Amendment waa re­
introduced in the Congress. The tOnt! 
has come for the Congress to defer to I 
the expressed wishes of a two thinIt, 
majority of all of the forty-nine 1taIa! 
and propose the amendment. I 

PO~T~::;o..r.B}:~~ ~~tein~~ l~~i 
55. Dresser. Robert B,. Th. Bud·Dirbel 

Amndmeat. to A.BA-I. 3S (.r~UlII'Y. lNt). 

be called "co-authored" this was it-' 
co-authored by Ceorse Wahington aDtl: 
Alexander Hamilton. 

One cannot brieRy describe aU ot 
Alexander Hamilton's contributions to 

the United States. To become familiar 
with them requires a good deal ot 
reading.time. To understand them re­
quires actual study, which means re­
reading until the whole tlf it comes into 
balan(:e, proportiun anti clear focus. 

I hope I have touc~ed upon enough 
to justify my assertion that Alexoder, 
Hamilton was "the Architect of Ameri.; 
can Union"; and that hi. understand· 
ing uf the structure he built willlCfVC: 
us mightily today if we but ·recur to 
his own work, passing over what so 
tnallY others-friends and foes-have 

said about him. 



Before coming down to spt·t:ific con· 
temporary prohlems for which Alexan­
der Hamilton has dear solutions, may 
] bring on two supporting witnt:sses. 
The first is the latc Professor Ansel 
Daniel Morse, of Amherst, who wrote: 

Any just estimatt: or Hamilton's 
work must take into the account what 
he Jid for the education of the puhlic. 
His usual method of seeking !!upport 
was tllTough aVl)eals to the reason of 
thoughtful and patriotic citizens. In 
this his success was phenorllCnal. 
Friends and foes tei>tified that in the 
qualities which enable a writer to con· 
vince, Hamihun was without a rival. 
In what he wrote there was rarely a 
trace of 'the partisan, never of the 
demagogue. Much of his work was 
done while questions relating to the 
Constitution engaged the attention of 
the public. For the treatment of such 
themes he had a singular aptitude. The 
extent or his writinge is as remarkahle 
as their solidarity. He wrote, often at 
considerable length, on every imlJortant 
public question which arose during the 
Federalh;t Jaeriod. The result was a 
collection of '.writings which embody 
the best political thought of the time. 
Indeed, considering bOlh range and 
quality, it is scarcely venturesome to 
say that Hamilton's works exceed in 
value those of any other American 
Statesman. 

The second witness is Chief ludge 
Ambrose Spencer of the State of New 
York, who had this to say: 

Alexander Hamilton was the great· 
fit man this country ever pro(luced. 
I knew him well. I was in situations 
often to observe and study him. I saw 
him at the bar and at home. He 
argued cases before me while I sat 
as judge on the bench. Webster has 
Jone the same. In power of reasoning 
Hamilton was the equal of Webster; 
and more than this can be said of no 
man. In creative power Hamilton was 
infinitely Webster's superior ... It was 
he, more than any other man, who 
thougbt out the Constitution of the 
United States and the details of the 
government of the Union; and. out of 
the chaos that existed after the Revo. 
lution, raiM~d a fabric every part of 
which is instinct with his I hought. I 
can truly ~ay that hunc..lred~ of politi. 
cians and statesmt"n of the day get both 
the web and the woor of their tboughts 
from Hamilton'!! hrains. Ht>. more than 
any other man, did tht' thinking of the 
time. 

agree with Judge Spencer that 
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Alexallder Hailliholl did the thinking 
of tlte tillic. But I would add that 
AJexanuer HamilluJI has done much 
of the fUlldamental thinking for our 
own time. As a leader, as youthful as 
he was, Hamiltun saw clearly what 
his followers and supporters saw only 
dimly. 

lu fiscal policy the detail of every 
Hamilton proposal was grounded in 
honor and integrity. For these are 
the bases of credit-public or private 
-in auy political system. 

In foreign policy the missionary 
complex was as alien to Alexander 
Hamilton as the Devil is to Holy Water. 
To him the long-term interests of the 
nation were paramount to every other 
consideration. With him international 
prestige was hased on national strength, 
honor, integrity and fair dealing. Any­
thing else was illusory, and therefore 
dangerous. 

To Alexander Hamilton the treaty 
power of the United States is limited 
to proper objects of treaty-things 
over which the United States lacks 
complete jurisdiction and can only 
gain such jurisdiction by agreement 
with the other nation or nations con­
cerned. By that token, objects over 
which we have complete jurisdiction 
are outside the limits of the treaty 
power. 

Alexander Hamilton was ever clear 
on the principle that public officials 
were bound by the Constitution. Of 
public officials and their powers he 
stated: 

... if they exceed them it is a treason· 
able usurpation upon the power and 
majesty of the lteople, and by the same 
rule that they may take away from a 
single individual the rights he claims 
under the Constitution, they may erect 
themselves into perpetual dictators. 

Of courts, - including 'the Supreme 
Court, Hamilton wrote: They"•.. must 
declare the sense of the law j and if 
they should be disposed to exercise 
WILL instead of JUUGEMENT, the con· 
sequence would equally be the substitu· 
tion of their pleasure to that of the 
legislative body." 

To' Hamilton the exercise of will by 
a court was outside the S(~C)pe of judi. 
cial power and an invasion of the field 

of legislative power. To him judges 
were bound, by their oaths to uphold 
the Constitution, to exercise judgment 
only, on Ihe intent -of the Constitution 
and the laws pursuant thereto, in dea 

ciding calles at the Bar. 
Recalling the case in andent Mace­

donia where the condemned man ap­
pealed from Philip drunk to Philip 
sober, we must gi,'e consideration to 
situations in which apl)eals can be 
taken jrom the will of a court to ils 
judgment. The historic rules for judg. 
ments by judges are clear enough. 

To Alexander Hamilton, will was 
the prerogative of the legislator. But 
judgment was the sworn duty of the 
judges. It follows that the exercise of 
will by a high court results in a spuri­
ous edict pretending to be law hut not 
law at all, and not binding on any 
other judge mindful of his own oath 
to the Constitution and not to the 
higher court. 

Alexander Hamilton well knew that 
law long ant~dated the Constitution. 
He knew weU that law was the eternal 
senee of justice of the community; that 
law iI because law wa.J, unwritten and 
unfolding as man rum'ed slowly toward 
civilization. He knew all too well that 
spurious edicts of kings" courts and 
parliaments were struck down when 
the law was restored. 

But Hamilton knew even better that 
constitutions, once adopted by the peo· 
pie, were fixed permanently, were un· 
alterable by government, or by any 
branch of government, Legislative, Ex­
ecutive., or Judicial j and were alterable 
only by the people in the manner they 
had ordained for the making of such 
changes. 

I suggest that Alexander Hamilton 
is aa alive today as he was when he 
wa. laying and clarifying the founda· 
tions of the Government of the United 
States. Many among us are unhappy­
some, even bitter-about the direction 
of the drilt in American public affairs. 
I must confess that I, too, am uneasy 
in the great constitutional crisis in 
which we are enmeshed. 

Nevertheless, I am confident that if 
we recur to the hard and clear thinking 
Clf Alexander Hamilton, and spurn the 
sentimentality of nonsensical phrases 
that abort uLiberty and The Republic", 
this nation will Ii ve forever. I 
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[From the American Bar .Association Journal.. July 1960] 

CONSTITUTIONAL LAW: THE STATES AND 'l'HE AMENDING PROCESs-A REPLY 

(By Bernard Fensterwald, Jr., of the. Massachusetts and District of Columbia 
Bars) 

This article is in answer to an earlier one appearing in the February, 
1959, issue of the Journal. The earlier article declared that Congress 
was duty-bound to call a constitutional convention for the purpose of 
proposing an amendment to the Constitution limiting the Federal Govern­
ment's. power to collect income taxes. This contention rested upon 
the author's calculation that the legislatures of thirty-three states­
two thirds of the forty-nine-had submitted resolutions calling for such 
a convention. Mr. Fensterwald examines the problem and answers the 
contentions put forth in the 1959 article. 

In the February, 1959, issue of this Journal there was an article calling for 
a constitutional convention to draft an amendment to limit federal income 
taxes. The author was Frank E. Packard, who is Executive Vice Plresident of the 
Western Tax Council and a veteran of the Spanish-American War. 

The first paragraph of his article was as follows: 
"On March 2, 1957, the Legislature of Idaho passed a resolution memorializ­

ing the United States Congress to call a convention for the purpose of propos­
ing an amendment to the Constitution of the United States limitinl; federal 
income tax rates. On March 30, 1957, the Tennessee General Assembly followed 
suit. This meets the requirement of Article V of the Constitution that if two 
thirds of the states, or thirty-three in number, petition Congress to call the 
convention for the purpose of proposing an amendment to the Constitution, 
then Congress "shall" do so. The thirty-three states which have enacted such 
memorializations are: Alabama, Arkansas, Delaware, Florida, Georgia, Idaho, 
IllinoiS, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Massachusetts, 
Michigan, Mississippi, Montana, Nebraska, Nevada, New HampSbil'e\ New 
Jersey, New Mexico, Oklahoma, Pennsylvania, Rhode Island, South Carolina, 
South Dakota, Tennessee, Texas, Utah, Virginia, Wisconsin and Wyoming." 

In the balance of the article, Mr. Packard raised and ostensibly resolved 
some doubts as to the validity of the applications of several states, including 
those of seven states which have "attempted" to rescind their actions. He 
clearly implies that the Congress is shirking a binding duty to call a special 
constitutional convention to consider an amendment to limit federal income 
taxes. Mr. Packard goes on to say that "if Congress refuses to call a consti­
tutional convention ... [It] can be forced in the matter ... [and] an action 
at law of mandamus in the District Court of the United States would lie against 
every member of the Congress". 

If Mr. Packard is correct, his charge against the Congress is a most serious 
one. This article is an attempt to assess the validity of his position. 

Let it be made clear at the outset that no effort will be made to defve into the 
many complex economic and political questions raised by proposals to limit 
the federal taxing power. We are concerned here solely with the legal and, 
more particularly, the constitutional aspects of the charge of derelicti9n of 
duty leveled at the Congress by Mr. Packard. 

TWO METHODS OF AMENDMENT 

Article V of the Constitution provides two distinct methods for proposing 
amendments to the states: (1) "The Congress, whenever two thirds of ,both 
houses shall deem it necessary, shall propose amendments"; or (2) "[the Con­
gress] on the application of the legislatures of two thirds of the several states, 
shall call a convention for proposing amendments". 

Method No.1 is the only one that has been used: the Constitution has been 
amended twenty-two times in our one hundred and seventy years, and each 
time it has been the Congress which has proposed the amendment to the states, 
three fourths of which have ratified. 

59-609 0 - 80 - 35 
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Method No.2 has never been used. However, this lack of use does not affect 
its availability. If two thirds of the states validly apply for its use, the Congress 
shall call a convention; conversely, until two thirds validly apply, Congress 
has no right or power to call such a convention. 

Although Mr. Packard implies throughout his article that Congress has little 
or no discretion in assessing the adequacy or validity of the applications, it 
seems patently obvious that it is the Congress itself which must pass upon this 
question. Otherwise it cannot carry out its constitutional responsibility. 

Are there a sufficient number of valid applications on file with Congress to 
confer on that body both the duty and the right to call a convention to limit 
federal income taxes? As a 1952 congressional report correctly observes, "In 
view of the serious nature of the amending process and the difficulties inherent 
in convention proceedings, the question of determining when Congress must call 
a Federal convention at the behest of the States is of more than academic inter­
est." 1 Therefore, let us see whether or not the two thirds requirement has in this 
case actually been met. 2 

TEN LITTLE INDIANS 

Agatha Christie once wrote a very popular book ("And Then There Were 
None") and play ("Ten Little Indians"), both of which were based on an old 
nursery rhyme. Every time there was a murder in the story, another little 
Indian statue would disappear. Eventually there were none left. 

Upon examination, the thirty-three state applications are very much like the 
little Indians-they keep on disappearing. Not all of them vanish, but a sizable 
number do. 

For example, South Dakota's application relates to procedures for amending 
the Constitution itself rather than to an amendment with respect to federal 
income taxes.' 

And then there were thirty-two ... 
Maryland's memorial was adopted by the state's House of Delegates but not 

by its Senate, and therefore was not an application from the "legislature" as 
required by the Constitution.' 

And then there were thirty-one ... 
Identical resolutions relating to limitations of the federal taxing power were 

passed by the two houses of the Texas state legislature, but neither house 
concurred in the resolution of the other, and no application was ever filed with 
Congress." 

And then there were thirty ... 
The resolutions of two states (Nevada and Montana) and the most recent 

resolution of a third state (Massachusetts, which also filed an application in 
1941 and a rescission thereof in 1952) called upon Congress itself to propose 
an amendment to the Constitution which would place a limitation on its taxing 
powers, but made no request for Congress to call a constitutional convention.· 
The absence of any mention of such a convention in the three later resolutions 
can be considered prima facie evidence that the states in question did not intend 
their resolutions to be regarded as applications for a constitutional convention, 
and Congress is of course under no legal compulsion to treat them as such. 
Indeed, it is most doubtful that Congress has the legal right to count these as 
valid applications if and when it must determine whether or not two thirds 
of the state legislatures have applied for the calling of a convention on a particu­
lar subject. 

And then there were twenty-seven, or at best twenty-eight ... 

1 U.S. House of Representatives. Committee on the Judiciary. Staft' Report: Problems 
Relating to State Appl1cations for a Convention to Propose Constitutional Limitations on 
Federal Tax Rates. Washington: GPO, 1952, page 1. • 

• The whole question has been rendered technically moot by Hawaii's recent accession 
to the Union,with thirty-three states no longer constituting the necessary two·thirds before 
Congress must act; It now takes thirty·four. However, if Mr. Packard's contention regard·
Ing the thirty·three memorials is correct, the question remains on the horizon and cannot be 
so easily dismissed. 

3 Brlckfield, Cyril F. Problems Relating to a Feder~l Constitutional Convention, Washing· 
ton: GPO. 1957, page 87. (Printed for the House Committee on the Judiciary.)

• U.S. House of Representatives, op. cit., page 5; see also 84 Congressional Record 3320 
(1939). 

5 U.S. House of Representatives, op. cit., vall:e 6. 
"1bid., page 66; Nevada, 98 Congressional Record 8395 (1952) ; Montana, 97 Congres· 

slonal Record 2537 (1951); Massachusetts, 98 Congressional Record 1793 (1952). 
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These are the only "applications" which might well be found to be invalid 
ab initio. There are a number of others which might well be deemed defective 
by Congress and which might reduce the number of valid applications to approxi­
mately one third of the state legislatures, rather than the required "two thirds. 
In the remainder of this article I shall not attempt to predict the exact number 
of "little Indians" that might be left after congressional scrutiny; I shall confine 
my remarks to several general problems which bear on the validity of the 
applications. 

CAN STATES CHANGE THEIR MINDS? 

Mr. Packard discusses at some length whether states, once they have made 
application to Congress for a convention, can later change their minds and 
rescind their applications. He lists seven states which have adopted and for­
warded to Congress resolutions to rescind their original application. He refers 
to Alabama, Arkansas, Illinois, Iowa, Kentucky, Rhode Island and Wisconsin. 
A complete list would include five more states: LouiSiana, Maine, Massachusetts, 
Nebraska and New Jersey.7 It is not surprising that Mr. Packard expresses the 
view that such resolutions to rescind are "null and void". 

He begins his argument by stating: 
"Obviously, an amendment which arises through memorialization by states 

is equated with an amendl'1ent which arises through proposal by Congress. 
Similarly, the right of a state to withdraw memorialization must be equated 
with the right of Congress to withdraw a constitutional proposal." [Italics 
added.]

The first sentence is reasonable. but the use of the verb "must" in the second 
sentence not only seems to imply that Congress is powerleSs to pass upon 
the validity of .resolutions to rescind, but also that the proposition is beyond 
question. Among those whom he quotes is ostensible support of his view is 
Professor Francis M. Burdick, who says, "It seems safe to assert that Congress, 
having once submitted a proposed constitutional amendment to the States, can­
not thereafter withdraw it from their consideration." [Italics added.] Mr. 
Packard goes on to cite an impressive number of court decisions to the effect 
that interstate compacts or constitutional amendments, "when ratified by the 
legislature of a state ... will be final as to such a state." He was unahle to 
cite a single decision bearing on the finality of applications for a constitutional 
convention. 

Mr. Packard's contention that "the right of a state to withdraw a memorial­
ization must be equated with the right of Congress to withdraw a constitutional 
proposal" is open to some doubt. Obviously, memorials by states do not in 
themselves produce agreement on a proposed amendment to the Constitution; 
such memorials are-in constitutional terms--applications by state legislatures 
to Congress, requesting the latter to "call a convention for proposing amend­
ments". It is the convention which proposes "an amendment" to the states for 
ratifica tion. 

In drafting, adopting and submitting a proposed constitutional amendment 
to the states for ratification, a constitutional convention would be performing 
an act analogous to that of Congress in proposing a constitutional amendment 
to the states. However, it is di1fi.cult to see how the analogy can be extended to 
include applications by states to Congress. It is more di1fi.cult to conclude, as 
Mr. Packard does, that, "The right of a state to withdraw a memorialization 
must be equated with the right of the Congress to withdraw a constitutional 
proposal." [Italics added.] 

Nor are Supreme Court decisions denying the right of states to change their 
minds after their legislatures have already ratified interstate compacts or con­
stitutional amendments relevant to the case in point. (Mr. Packard cites, inter 
ali, State Of West Virginia ex rel. Dyer v. Sims, 341 U.S. 22 (1951), a:nd attempts 
by New Jersey and Ohio to rescind their ratifications of the Fourteenth Amend­
ment.) Ratification is the final act by which sovereign bodies confirm a legal 
or political agreement arrived at by their agents; a state application to Congress 
to call a convention is of an entirely different nature. 

On the other hand, the Supreme Court stated in Coleman v. Miller that, "The 
question of the efficacy of ratifications by state legislatures, in the light of pre­

7 Louisiana, 100 Congressional Record 9420 (1954); Maine, 99 CongresSional Record, 
4311 (1953) ; Massachusetts, 98 Congressional Record 4641 (1952) ; Nebraska, 99 'Congres­
sionai Record 6163 (1953) ; New Jersey, lO(} Congressional Record 11943 (1954). 
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vious rejection or attempted withdrawal, should be regarded as a political ques­
tion pertaining to the political departments, with the ultimate authority in the 
Congress in the exercise of its control over the promulgation of the adoption of 
the amendments." 8 If an attempt to rescind on so important and final a matter 
as the ratification of proposed constitutional amendments is "a political question" 
for Congress to decide, then it does not seem extravagant to suggest that the 
validity of attempts to rescind applications for a convention would likewise be 
deemed a political question subject to the verdict of Congress. 

It is true that Congress might wish to stipulate a cut-off date for rescissions. 
For example, it might say that no rescission will be considered valid after either 
House, upon application of two thirds of the states, has adopted a resolution to 
call a constitutional convention. This circumstance of course does not apply in the 
present case, where Congress itself bias not carried out any ac;1; in the amending 
process beyond recording receipt of the applications. If Congress chose to accept 
rescission resolutions as valid, Mr. Packard's thirty-three applications would be 
stUl further reduced-to sixteen. 

CONTEMPORANEOUSNESS AND HOMOGENEITY OF APPLICATIONS 

There are additional problems which arise with respect to the contemporane­
ousness and homogeneity of those applications which were valid in the first in­
stance. In this regard, Corwin and Ramsey state the following sensible view: 

"To be obligatory upon Congress, the applications of the states should be rea­
sonably contemporaneous with one another, for only then would they be persua­
sive of a real consensus of opinion throughout the nation for holding a conven­
tion, and by the same token, they ought to be expressive of similar views respect­
ing the nature of the amendments to be sought." • 

The applications listed by Mr. Packard could not be called "reasonably con­
temporaneous" 'With any degree of confidence. The first application-that of 
Wyoming-was made twenty years ago, and eleven of the remainder, excluding 
those which have been renewed, were made fifteen or more years ago. 

In DiUon v. GZa88, the United States Supreme Court upheld the right of Con­
gress to fix a reasonable time for ratification of a proposed amendment, and 
concluded that the seven years prescribed by Congress for adoption of the Eigh­
teenth Amendment was reasonable." The implications and scope of the Dillon v. 
GZas8 decision were further expanded by the Supreme Court in OoZem.6n v. Miller, 
wbich also involved a proposed constitutional amendment. Here the Court 
stated: 

"... the question of a reasonable time in many cases would involve, as in this 
case it does involve, an appraisal of a great variety of relevant conditions, politi­
cal, social, and economic, which can hardly be said to be within the appropriate 
range of evidence receimble in a court of justice and as to which it would be an 
extravagant extension of judicial authority to assert judicial notice as the basis 
of deciding a controversy with respect to the validity of an amendment actually 
ratified. On the other hand, these conditions are appropriate for the considera­
tion of the political departments of Government. The questions they involve are 
essentially political and not justiciable. They can be decided by the Congress 
with the full knowledge and appreciation ascribed to the national legislature of 
the political, social and economic conditions which have prevailed during the 
period since the submission of the amendment/' n 

In OoZeman v. Miner, the Supreme Court recognized that changing political, 
social and economic conditions. might affect the desirab1l1ty of constitutional 
amendments proposed in response to the felt needs of a particular day, and that 
it was for Congress, rather than the courts, to establish time limits for ratifi­
cation of proposed amendments on the basis of these "political" considerations. 

Although state applications to Congress repersent an earlier stage in .the 
amending process, changing conditions naturally have an equal effect on the 

• 307 u.S. 433. 450 (1939) •
• Edward S. Corwin. The OomtftutionaZ Law 01 OonBtitutional Amendment. 26 Notre 

Dame Lawyer 185, 195-196 (1951). Note also the followinJt statement by the Supreme
Court with respect to contemporaneousness of ratifications: 

"We do not find anything in the Article [Vl which suggests that an amendment once 
proposed is to be open to ratification for all time, Or that ratification in some of the States 
may be separated from that in others by many years and yet be etl'ective. We do find that 
which strongly suggests the contrary" Dillon v. GlaB8 256 U.S. 368, 374. 

10 256 U.S. 868 (1921). 
n 307 U.S. 433. 458. 454. 

http:OoZem.6n
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desirability of constitutional amendments envisaged at that stage. It does not 
seem extravagant to suggest that the courts would probably also consider it 
within the province of Congress to fix reasonable time limits within which earlier 
stages of the amending process must be carried out, including the filing of appli­
cations by two thirds of the states. The twenty-year spread covering Mr. Pack­
ard's initially valid applications does nothing to strengthen his contention that 
Congress is now obliged to call a constitutional convention. After all, the 
demands on the Federal Government, especially demands of national defense, 
were considerably different before World War II, when the first application was 
made. The fact that a dozen states have rescinded or-t.o use Mr. Packard's lan­
guag~attemped to rescind their applications has a bearing on this point. 

Then there is the problem of homogeneity. Although the applications which 
were valid in the first instance would all seek to limit the federal taxing power, 
there is considerable variation with respect to the stipulations proposed in each 
application. This in itself would not appear to present any great difficulty. As the 
remarks of Corwin and Ramsey might suggest, it can hardly be expected that two 
thirds of the states will arrive at an exact consensus in the wording of a proposed 
amendment in their applications to Congress for the holding of a convention. That 
is obviously the work of the convention. 

However, five of the states have submitted applications which contain specific 
and identical reservations bearing upon their own validity. The applications in 
question are those of Nebraska, New Mexico, and the most recent applications of 
Michigan, New Hampshire and Maine. By their own terms these applications are 
effective only if "two thirds of the States make application for a convention to 
propose an identical amendment to the Constitution for ratification with a limita­
tion that such amendment be the only matter before it, that such convenion would 
have power only to propose the specified amendment and would be limited to such 
proposal and would not have power to vary the text thereof nor would it have 
power to propose other amendments on the same or different propositions." 12 

Must Congress accept these applications as being among those which are legally 
compelling if the stipulations set forth in them are not met? The matter is cer­
tainly open to doubt. The earlier, less restrictive applications of the latter three 
states were filed in 1941, 1943 and 1944, respectively, and as has been previously 
pointed out, their validity is not entirely certain. 

A WRIT OF MANDAMUS? 

In sum, a considerable number of the memorials listed by Mr. Packard either 
had no initial validity as relevant and proper applications, were filed fifteen or 
more years ago, or have been rescinded. Only about half of them are of the kind 
which would constitutionally oblige Congress-if there were enough of them-to 
call a convention for the purpose of proposing an amendment. 

Mr. Packard, in asserting that two thirds of the states have filed valid applica­
tions for a constitutional convention, concluded that if Congress refused to ful­
fill its constitutional obligations, a writ of mandamus forcing Congress to act 
could be issued by the courts. However, in the case of Missi88ippi v. John8on, in 
which the Supreme Court was asked to enjoin the President from enforcing the 
Reconstruction Acts, the Court declared: 

"The Congress is the legislative branch of the Government; the President is 
the executive department. Neither can be- restrained in its action by the judi­
cial department; through the acts of both, when performed, are in proper cases, 
subject to its cognizance." 13 

Under the doctrine of the separation of powers, the courts have refrained from 
issuing injunctions or writs of mandamus against the PreSident, and they are not 
likely to serve a writ of mandamus on the Congress of the United States or its 
members. As we have seen, however, Mr. Packard's legal case is something less 
than iron-clad. And, as it turns out, he does not seriously propose to take it to 
the courts. 

After attempting at great length to prove that it is mandatory for Congress 
to call a convention under present circumstances, and after rising the spectre of 
forCing Congress to act through a writ of mandamus, Mr. Packard states that. 

12 Nebraska, 95 Congressional Record 7893-94 (1949); New Mexico, 98 Congressional
Record 947-48 (1952) ; Michigan, 95 Congressional Record 5628-29 (1949) ; New Hamp­
shire, 97 Congressional Record 10716-17 (1951); and Maine, 97 Congressional Record 
6034 (1951). 

13 4 Wall. 475 (71 U.S. 475), 500 (1866). 
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"Congress would not have to convene a convention if it considered the suggested 
amendment itself." He further maintains that, "Since the carrying out of the 
intention is the dominant or primary objective sought, as long as the Congress 
can effectuate intention, the Congress clearly has the legal right to act in the 
matter." And he concludes his article by saying that, "The time has come for 
Congress to defer to the expressed wishes of a two-thirds majority of all of the 
forty-nine states and propose the amendment." 

Whose expressed wishes? Those of the states which have passed resolutions 
to rescind'f That of Wyoming twenty years ago? 

The leap which Mr. Packard takes from his earlier poSition, that Congress 
must now call a constitutional convention, to his later one, that Congress might 
just as well avoid all the fuss of constitutional conventions and writs of man­
damus by carrying out the "expressed wishes" of two thirds of the states, makes 
more sense politically than it does legally. Has he not, in effect, constructed a 
legal paper tiger aimed at convincing Congress that it should propose a consti­
tutional amendment to the states? 

In asserting that "the carrying out of the intention is the dominant or primary 
objective sought", Mr. Packard refutes his earlier argument that state resolu­
tions to rescind their applications are "null and void" despite the reversal of 
"intention" or "expressed wishes" thereby indicated. By thus departing from 
the legal aspects of the case, Mr. Packard would appear to be hoist with his 
own political petard. 

CONCLUSION 

There is no legal bar whatever to prevent the Uongress from proposing to the 
states an amendment which would limit federal income tax rates. However, be­
fore emplOying the "second route" of a constitutional convention for this purpose, 
there must be valid applications from two thirds of the states. As of today, this 
requirement has not been met, and the Congress would be acting outside the 
scope of its constitutional authority if it succumbed to the cry that such a con­
,ention be called. 

[From the American Bar Associatlon Journal, vol. 45. November 19-59] 

PETITIONING CONGRESS FOB A CONVENTION: CANNOT A STATE CHANGE ITS MIND? 

(By Frank W. Grinnell of the Massachusetts Bar (Boston)') 

In the FebruP.ry issue of the Journal, an article by Frank E. Packard, 
of Chicago, stated that thirty-three states (two thirds of the forty-nine 
states existing at the time) had passed resolutions calling upon Congress 
to call a convention to propose a constitutional amendment limiting the 
federal power to tax incomes. In his list of thirty-three states, Mr. Pack­
ard included seven that had later withdrawn their resolutions, on the 
theory that a state may not rescind such a resolution once passed. Mr. 
Grinnell disagrees on this question of constitutional law. He sets forth 
his view of the problem in this article. 

One of our most balanced American historians-the late Andrew C. Mc­
Laughlin-in his lectures on "American Constitutionalism" said, "The hope for 
successful popular government-and its justification-is based on the willing­
ness of people to think." 

That is an impressive way of reminding us of the remark Edmund Burke in 
1774 in his famous address to the Electors of Bristol (his constituents) : "Gov­
ernment and legislation are matters of reason and judgment and not of 
inclination." 

Mr. Packard's interesting article on the amending process in the February 
JOURNAL is summarized on page 161 on the following headnote: 

"Amendments to the Federal Constitution may be proposed either by two thirds 
of both houses of Congress or by a convention called by Congress at the applica­
tion of the legislatures of two thirds of the states. The second method of pro­

1 Frank W. Grinnell was admitted to the Massachusetts Bar in 1898. He is the secretary
of the Massachusetts Bar Association and edItor-in-chief of the Massachusetts Law 
Quarterly. He has been u member of the American Bar ASSOciation since 1907. 

http:FebruP.ry
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posing constitutional amendments has never been used. However, Mr. Packard 
pOints out that thirty-three states have adopted resolutions calling upon Con­
gress to call a convention to propose an amendment to limit the power of the 
Ifederal Government as to income taxes. Although seven of the thirty-three have 
since tried to rescind their resolutions, Mr. Packard believes that these attempted 
rescissions are of no effect, and he argues that a writ of mandamus will lie to 
compel the Congress to issue the call for a convention." 

While the article deserves to be read, that brief statement seems sufficient 
for the need of further discussion. 

After quoting a variety of opinions of well-known authors and some state 
judges, he concludes: 

"All of which would indicate that the attempts of the seven states to rescind 
their resolution calling on Congress for a convention to propose an income tax 
limitation amendment are null and void." 

He and those whom he quotes reach this conclusion by relying on the action 
of Congress refusing to recognize the revocations by Ohio and New Jersey of 
their previous votes ratifying the Fourteenth Amendment. That amendment was 
adopted under peculiar circumstances during the reconstruction days after the 
Civil War, and the practice under those peculiar political conditions can hardly 
be accepted as a final settlement of this far-reaching question. The history of 
the Civil War amendments as told by Professor Burgess' volume on "Recon­
struction and the Constitution" is worth reading in this connection. 

What sound reason is there for saying that ratification by a state legislature 
is irrevocable if a succeeding legislature votes to revoke before the requisite 
number of states have ratified? Certainly it seems peculiar if a state can change 
its mind in favor of, it cannot also change its mind against, ratification. Is not 
the notion that a state can change its mind in only one direction a most stultifying 
doctrine to apply in these days to the representatives of the people of the United 
Htates? How do the people differ from an individual in this respect? No one 
knows what amendments may be submitted in the future as the result of political 
excitement; and, if the entire national structure is to be submitted to the hasty 
political action of state legislatures without any opportunity for reconSideration, 
the country may wake up and find itself in a most serious situation some day. 

Turning now to the wording of Article V that "on application of two thirds 
of the several states" the Conggress "shall call a convention for proposing 
amendments". Mr. Packard quotes Professor Willoughby (on page 196) as 
suggesting that "it would appear that the act thus required of Congress is ,R 
purely ministerial one in substance if not in form" and states that Mr. Justice 
Story in Martin v. Hwnter's Lessee said "that the word 'shall' imports the 
imperative and the mandatory". Mr. Packard also suggests, with some cita­
tions, that a District Court of the United States could, and would, issue a writ 
of mandamus to the Congress of the United States to compel the Congress 
to call a convention. These suggestions call for very close analysis and some 
consideration of the nature and structure of the Government of the United 
States and the relations of its branches. 

In the first place, Martin v. Hunter's Lessee had no relation to the problem. 
In the second place, the word "shall" has very flexible meanings as indicated 
in a discussion of "shades of shall" illustrated by the appearance, in one 
section of a Massachusetts statute, of nine "shalls" with different meanings­
"directory", "mandatory", etc. In the third place, Mr. Packard poses what 
may be' called an enormous question for the Bar, the Bench and the American 
people generally. 

We are considering three questions--first the practicable meaning of the 
word "shaH" in Article V; second, nnder the constitutional relations of Con­
gress and the Judicial De,partment can a district court created and subject to 
repeal by the Congress issue mandamus to the Congress? third, if so, in f!aSe 
of appeal to the Supreme Court under the "appellate jurisdiction-with such 
exceptions and under such regulations as the Congress shall make", could 
and would that court sustain the issuance of such a writ? Marbury v. Maauon 
does not answer or even discuss these related questions. 

Mr. Packard says (page 196) "The hand of the Congress can be forced in the 
matter." But how? No one but the Congress can "call" a convention. The 
courts are not authorized to do it, but to issue a writ would be an attempt by 
the court to do what Congress alone is authorized to do. It seems necessarily 
to follow that the word "shall" in Article V is a directory, and not an impossible 
mandatory word. If a district court should venture to issue such a writ, the 
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Congress could immediately abolish the court which issued it. Who could 
apply for such a writ? An individual, a state legislature, or a group of state 
legislatures? Who would be the necessarily interested parties involved in addi­
tion to every member of Congress? Certainly every citizen of every one of the 
United States including Alaska and Hawaii, including babies. How could they 
be represented? By their state legislatures, which might be changed in the midst 
of the litigation? Is it conceivable that any court should, would or could, 
precipitate such a situation between two of the independent co-ordinate depart­
ments of the government of the nation? 

Returning again to the thirty-three states alleged to have asked for a conven­
tion of which seven have revoked their request, Mr. Packard lists Massachusetts. 
Just what did Massachusetts do? I know nothing of the contents of the alleged 
resolutions of other state legislatures, but this is what happened in Massachu­
setts: 

In 1941, two years after the collection of resolves, like a collection of signa­
tures, began in Wyoming, the Massachusetts legislature adopted a resolution 
requesting Congress "that it call a convention-for the purpose of proposing an 
amendment to said Constitution as follows." Then followed a specific form of 
amendment. Note that the convention was to be called not t() consider but 
"propose". 

In February, 1952, the Massachusetts legislature adopted another and quite 
different resolUtion, somewhat curiously phrased, as follows: 

"Whereas, A limiting of the power of the federal government to impose taxes 
on the people would automatically curtail government spending; and 

"Whereas, If we withh()ld our money, our officials cann()t carry us into social­
ism or communism; and 

"Whereas, A limiting of spending by ()ur government would enable our elected 
officials to resist requests from those who exert great pressure f()r bigger hand­
outs; and 

"Whereas, Most of our states and municipalities are subjected to limitations 
in their ability to tax, to the end that they are sound while the federal govern­
ment is almost bankrupt; and 

"Whereas, We have ceilings on everything but taxes; therefore be it 
"Resolved, That the General Court of Massachusetts memorializes the Con­

gress of the United States to amend the Constitution of the United States to the 
end that all taxes levied and collected in anyone year shall not exceed a cer­
tain and reasonable percentage of the national income for the nearest preceding 
calendar year for which figures are available, with a special provision to provide 
moneys for military emergencies; and be it further 

"Resolved, That copies of these resolutions be transmitted forthwith by the 
state secretary to the President of the United States, to the presiding officer of 
each branch of Congress, and to the members thereof from this commonwealth." 

Note that this resolution did not ask for a convention, but expressly asked 
the Congress "to amend the Constitution", which it cannot do. 

Mr. Packard refers to the Fourteenth Amendment incident as a "precedent" 
(on page 162), but he does not tell the whole story. Secretary Seward himself 
expressed a doubt whether the action of the legislatures of Ohio and New Jersey 
in revoking a previous ratification before the reqUisite number of states had 
ratified might not be effectual in withdrawing the consent of those states. This 
appears in his announcement of July 20, 1868, which is quoted in Volume II of 
Watson's book on the Constitution, pages 1314-15, as follows: 

"Whereas, no law expressly or by conclusive implication authorizes the Secre­
tary of State to determine and decide doubtful questions as to the authenticity 
of the organization of state legislatures, or as to the power of any state legisla­
ture to recall a previous act or resolution of ratification of any amendment pro­
posed to the Constitution, and 

"Whereas, it further appears that the Legislatures of two of the States, to wit, 
Ohio and New Jersey, have since pas8ed resolutions respectively withdrawing 
the consent of each of said States to the aforesaid amendment; and whereas 
it is deemed a matter of doubt and uncertainty whether such resolutions are not 
irregular, invalid, and therefore ineffectual for withdrawing the consent of the 
said two States, or either of them to the aforesaid amendments. 

"Now, therefore, be it known that I ... do hereby certify that if the resolu­
tions of the Legislatures of Ohio and New Jersey ratifying the aforesaid amend­
ment are to be deemed as remaining of full force and effect, notwithstanding 
the subsequent resolutions of the Legislatures of those States which purport 
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to withdraw the consent of said States from such ratification, then the aforesaid 
amendment has been ratified in the manner hereinbefore mentioned, and so has 
become valid, to all intents and purposes, as a part of the Constitution of the 
United States. 

On tbe following day, however, Congress passed a concurrent resolution: 
"That the following States, including Ohio and New Jersey, having ratified 

the fourteenth article of amendment to the Constitution of the United States: 
therefore, be it resolved that said fourteenth article is hereby declared to be 
a part of the Constitution of the United States, and it shall be duly promulgated 
as such by the Secretary of State." 

Secretary Seward then issued another proclamation certifying that: 
"The said amendment has become valid to all intents and purposes to the 

amendments of the Constitution." 
The only "precedent", therefore, appears to be a political one adopted during 

great political excltement in the face of doubt publicly expressed by so able a 
lawyer as William H. Seward. 

Mr. Packard's reference (on page 162), as "a pe.rfect analogy, to the case of 
west Virginia v. Sim8, 341 U.S. 22, relating to the attempt to withdraw from an 
interstate compact after the compact was completed, seems to me to have nothing 
to do with the question he raises. At all events, whether the dogmatic resolution 
without reasoning by a headstrong majority of Congress in a period of vindica­
tive politics will stand as "a precedent" if it comes before the Court as to any 
future amendment or not, it is a far cry to apply it as a precedent to a mere 
resolution by a state legislature asking the Congress to do something. Bunches 
of such state resolutions are passed almost every year about something. So far 
as I have observed few of them are seriously considered. Mr. Packard lists 
Massachusetts among the states that have asked Congress to call a convention, 
but the Massachusetts legislature changed its mind. And why should it? 

Of course, I agree with Mr. Packard that a legislature in dealing with federal 
amendments is not legislating on state matters. They are performing federal 
functions with which the state governors have nothing to do. But the legislators 
are acting in a profoundly serious representative capaCity for all the citizens 
of their state and their "posterity" when they act in any way concerning the 
}j'ederal Constitution. They have no unrestrained powers or functions to commit 
their people without deliberate thinking. All of us change our minds constantly 
about something or other before final action if we are wise enough to do so. 
Surely the representatives of all of us have not only the power, but the consti­
tutional duty, to do so if they realize before it is too late that they have made a 
mistake while representing us. It is our right and their duty as a matter of com­
mon Sense because we may have to pay the price if they do not. While I appre­
ciate their sincerity and earnestness, I respectfully submit that Mr. Packard and 
all persons whose opinions he cites are profoundly wrong on this question as a 
matter of common sense. 

[From the American Bar ASSOCiation Journal, vol. 49. December 1963] 

THE RoLE OF THE STATES IN PROPOSING CONSTITUTIONAL AMENDMENTS 

(By Fred P. Graham, }j'ormer Chief Counsel of the Senate Subcommittee on 
Constitutional Amendments·) 

Drawing on the history of the article providing for amendment of the United 
States Constitution and the proposals that have been submitted by states for 
constitutional conventions, Mr. Graham concludes that the states have a vital 
role in the amending process in prodding Congress to act in areas involving the 
prerogatives of Congress itself. Too often, however, the states have allowed them­
selves to be used in campaigns for radical amendments that do not have popular 
support and to which Congress has responded by ignoring the states' requests 
for a convention. 

During the first eight months of 1963, the legislature of eighteen states sub­
mitted to Congress thirty-eight applications calling for a constitutional conven­

*Educated at Yale University (B.A. 1953) and Vanderbilt (LL.B. 1959), Fred P. 
Grabamalso holds a dipluma in law from Oxford, earned whlJe on a Fulbright fellowship in 
1960. A member of the Tennessee Bar, he is now contidentiai 'assistant to the Secretary of 
Labor. . 

Tbe author wishes to express his gratitnue to William H. Barr for his able aSSistance in 
the preparation of tbia artlel,'. 
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tion to pro~ amendments to the Constitution of the United States.' This was 
almost four times as many applications as were submitted to Congress in the 
first century of the Constitution, and by far the largest number to be adopted 
in anyone year. Most of the applications called for the proposal of one or more 
of the three so-called states' rights amendments recommended to the states by 
the Council of State Governments. Critics of the three proposals charged that 
they were "radical in the extreme" • and that their adoption would result in basic 
changes in the federal system of government. The controversy developed into a 
cause Cl3Uibre in the press; many citizens became aware for the first time that 
the Constitution does provide a system whereby amendments can be suggested 
by the states. 

Unfortunately, the public controversy centered around the three proposals 
themselves and virtually ignored the question whether such extreme amend­
ments could, as a practical matter, be added to the Constitution through the 
efforts of state legislatures. The very fact that opponents of the proposals viewed 
them with such alarm created the impression that they might somehow be forced 
into the Constitution by the pressure of state legislative efforts, without the ap­
proval of Congress and the general public. These widespread misinformed beliefs 
have blurred the public understanding of the actua~ powers of the states in pro­
posing constitutional amendments.· Since there appears to be a trend toward 
greater use of this constitutional device by the state legislatures, it is worthwhile 
to examine the true role of the states in the amending process. 

ARTICLE v: AN INEFFECTIVE COMPROMISE 

When the delegates to the Constitutional Convention met in Philadelphia in 
1787, two considerations were uppermost in their minds-the states would have 
to transfer more of their sovereign power to the central government and the new 
constitution would have to be made easier to amend than were the Articles of 
the Confederation. Under the Articles of Confederation, only the Congress could 
propose amendments, and the unanimous approval of the states was required for 
ratification. This requirement proved too strict, ,and none of the proposed amend­
ments was ever ratified. It was only logical that the delegates should attempt 11 

compromise under which Congress would share with the states its power to 
propose amendments, and the states would surrender some of their power to veto 
amendments.' 

At first the convention considered giving the states the sole power to propose 
amendments, but the delegates later rejected this system as inconsistent with a 
constitution which was intended "to be paramount to the state constitutions"" 
The convention then adopted a resolution by Madison, which clearly vested in 
Congress the dominant role in the amending process: • 

"The Legislature of the United States whenever two-thirds deem necessary, or 
on the application of two-thirds af the legislatUres of the several States, shall 
propose amendments to this Constitution, which shall be valid to all intents and 
purposes as part thereof, when the same shall have been ratified by three-fourths 
at least of the legislatures of the several States, or by conventions in three-fourths 
thereof, as one or the other mode of ratification may be proposed by the Legisla­
ture of the United States." 

Several of the delegates were uneasy about a constitutional arrangement that 
placed the central government in a position of superiority over the states and 
at the same time gave the central government a veto over the amending process. 
Mason argued that this system would be "exceptional and dangerous" because 
"no amendments of the proper kind would ever be obtained by the people, if the 

'A list of the state applications is printoo as an appendix to this article. 
• Letter from Professor Charles L. BIacl{. Jr., to Arthur J. Freund, Jan. 7. 1963. in lUll 

Congressional Record 8263-65 (1963). 
3 j)'ormer President Dwight D. Eisenhower stated In a speech on May 26. 1963, that the 

people could amend the 'Constitution "through their state legislatures and without regarq 
to the Federal Government ...", Washington Post, May 27, 1963. Newspaper comments 
on the "states rights' amendments" controversy are collected at 109 Congressional Record 
8267-71, 9649-51, 10663-64, 11'331---33, 12137-38 (1963).

• See generally, Schelps, The Significance and Adoption of Article V of the Oon8titutiun,
26 Notre Dame Law. 46 (1950) ; l\!artig, Amending the Oon8titution Article Fire: 7'he 
KeY8tone of the Arch, 35 Mich. L. Rev. 1253. 1267-69 (1937); Note, 70 Harv. L. Rev. 
1067 (1957),

52 Farrand, Records of the Federal Convention of 1787 557--59 (5th ed. 1937). In con­
trast, the Constitution of the Confederate States of America did give the states the ex­
clusive power to propose amendments. Commander DocumelltH of American History <t1l4 
(ilth of 1958), 

• ld. at 5'59. 
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government should become oppressive, as he verily believed would be the case." 7 

A further compromise was then proposed to require Congress, upon the applica­
tion of two thirds of the states, to calla constitutional convention to propose 
the amendments, rather than merely to propose the amendments itself. 

Madison made it clear that this modification would be an ineffective compro­
mise, because COngresR would be no more bound to call a convention upon the 
applications of two thirds of the states than it would be to propose the amend­
ments itself. He also suggested that the uncertainties surrounding an unprece­

.dented constitutional convention might inhibit its use, but his very fact tended 
to render the constitutional convention a more harmless sop to Mason and his 
followers, and it was incorporated into the final version of Article V. 

As a result, Article V gives Congress exclusive control over the amending 
machinery, while empowering the states to act only to trigger the process. The 
grammatical construction of the article, however, creates the supel'ficial impres­
sion that the state legislatures have equal power to propose amendments: 

"The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
LegislatUres of two thirds of the several States, shall call a Convention for pro­
posing Amendments, which, in either Case, shall be valid to all Intents and Pur­
poses, as Part of this Institution, when ratified by the Legislatures of three 
fourths of the several States, or by Conventions in three fourths thereof, as the 
one or' the other Mode of Ratification may be proposed by the Congress; Provided 
... that no State, without its Consent, shall be deprived of its equal Suffrage 
in the Senate." 

The practical result has been to deprive the states of any effective role in pro­
posing constitutional amendments. All twenty-three of the present amendments, 
plus the proposed twenty-fourth, were proposed by Congress because proponents 
of amendments always found it more expedient to work directly through Congress, 
rather than to attempt the clumsy and uncertain method of a constitutional 
convention called by the states. 

However, it does not follow that states are precluded from any practical role 
in the proposing of amendments. An a~alysis of the 244 state applications that 
have been submitted to Congress reveals that, although most amounted to little 
more than a political gesture and a waste of time, some of them did contribute 
directly to the eventual adoption of an amendment. From this study it appears 
that in certain peculiar circumstances the states may playa significant role in 
the constitutional amending process. 

I. PROPOSALS NOT HAVING BROAD NATIONAL SUPPORT 

A large percentage of the state applications Congress has received called for 
amendments which had very little national support and which would have had no 
chance of approval by two thirds of both houses of Congress. Many concerned 
sectional issues that were too narrow to obtain national support-such as tide­
lands oil, the Townsend plan, taxation of nonresident income, and reversal of the 
school desegregation decision-,-and amounted to little more than state legislators 
blowing off political steam. In recent years, however, frustrated proponents of 
radical proposals which do not have wide popular and congressional support have 
attempted serious campaigns calculated to amend the Constitution by means of 
state action. These efforts ignore the fact that the state application alternative 
for proposing amendments was designed to function only when a proposal enjoys 
broad national support. The~e ra.dical proposals have appeared initially to make 
progress, in terms of numbers of state applications, but none of them has ever 
been taken seriously because they obviously lack the necessary support to hurdle 
Congress, a constitutional convention and ratification. 

'l'he experience of the income tax limitation proposals illustrates the frustra­
tions that face these measures under Article V. Since 1939 there has been an 
organized effort to call a.constitutional convention to limit federal tax rates on 
incomes, gifts and inheritances." Twenty-nine states have adopted applications 

Old. at 629. 
,8 A succession of congressional hearings and staff stUdies have examined the development

of this campaign. Stalf of House Committee on the Judiciary, 87th Congress, 1st Sess.• 
State Applications Asking Congress To Call a Federal Constitutional Convention (Com­
mittee Print 1961) ; S. Doc. No.5, 87th Congress, 2d Sess. (1961); Hearings Before Sub­
committee No.3 of the House Committee on the Judiciary, 85th Congress 1st Sess (1951S) ; 
Hearing Bl'f(lre a Subcommittee of the Senate Committee on the Judiciary on S. d. Res. 23, 
- Congress, 2d Sess. (1954): Stalfs of the House Joint Committee on the Economic Re­
port of the Select Committee on Small Business, - Congress, 2d Sess. (1952). 
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calling for a limitation (usually 25 per cent) and five have proposed total aboli­
tion of the taxes. Thus, when the legislature of Colorado adopted an applica­
tion last April calling for a convention to limit the income tax and to eliminate gift 
and mheritance taxes, it represented the thirty-fourth application for a conven· 
tion to deal with federal taxation, thereby apparently complying with the two­
thirds requirement of Article V. Congress simply ignored the matter.· 

But if Congress had bothered to defend its refusal to consider a constit:utional 
convention, it would have found ample grounds to challenge the validity of many 
of the applications.'" Twelve of the applications had been rescinded by the legis­
latures. One had been vetoed by the governor. Six were so defective in form or 
content that they appeared invalid on their face. Many were adopted so long 
ago that they could not be considered a valid expression of the present desires 
of the respective legislatures. Several were so different in wording that they 
might not logically be counted together. Thus, the mere adoption of a thirty­
fourth application on tax limitation did not represent the broad popular man­
date contemplated by Article V, and Congress was not criticized for failing to 
call a constitutional convention. 

The important lesson for others who would attempt to force through radicill 
amendments by state action is that Congress has the sole power to determine 
when a constitutional convention has been validly called for, how the conven­
tion should be selected and operated,11 and by what means any proposed amend­
ment would be ratified. Since the courts have made it clear that they will not 
intervene in these decisions,L2 Congress can ignore or block an amendment cam­
paign unless the proposal is so popular that the voters would be aroused to re­
taliate at the polls. 

The result is that Article V is misleading, to the extent that it appears to offer 
the state legislatures legal leverage in the amending process, divorced from any 
political considerations. In practice, a state application under Article V has no 
more effect than a simple memorial petition to Congress-both are judged by 
the political force behind them. If the state legislatures fail to appreciate this 
reality, they may tarnish their own prestige by allowing themselves to be drawn 
into highly publicized campaigns to obtain applications which do not have popu­
lar support and which are certain to be ignored by Congress. 

II. APPLICATIONS ATTEMPTING TO LIMIT A CONVENTION 

In the winter of 1963 a group of political conservatives, under the leadership 
of former Representative Ed Gossett of l.'exas and 1!'ormer Senator Edwin C. 
Johnson of Colorado, launched an ingenious campaign to reform the presidential 
election system by means of state applications under Article V. 

For many years, there has been a widespread belief in COillgress that the 
electoral college system should be changed, but no proposed amendment has 
obtained the necessary two·thirds vote because of a split between Congressmen 
from large, urban states and those representing smaller, rural states.l:! Four 
basic reform plans have been considered: (1) direct popular election;" (2) 
retention of the unit method of casting each state's electoral votes, but elimina­
tion of the office of elector; (3) division of each Istate's electoral votes among 
the candidates in the same proportion as the popular votes in the state; and (4) 

• Indeed, it would have been difficult for Congress to find all of the applications, if It 
had desired to check their validity. The applications are filed in the United States Archives, 
together with the memorial petitions, and no tally is kept of the number of applications
received on the various proposed amendment". 

10 A running debate has been conducted in the legal periodicals on the validity of these 
applications. See Packard, The States and the A.mending Process, 45 A.B.A.J. 161 (1959) ; 
Fensterwald, The States and the Amending Proce8s-A Reply, 46 A.B.A.J. 717 (1960);
Grinnell, Petitioning Congte8S for a Convention: Cannot a· State Change Its Mind', 45 
A.B.A.J. 1164 (1959) ; Wheeler, Is a Constitutional Convention Impending' 21 Va. L. Rev. 
792 (1927). 

11 See Black, The Proposed Amendment oj A.rticle V: A Threatened Di8aster, 72 Yale L. 
1. 957. 964-66 (1963). 

12 Coleman v. Miller, 307 U.S. 433 (1939); United States v. Sprague, 282 U.S. 716 
(1931) ; Dillon v. Gl08S, 256 U.S. 368 (1921); Mississippi v. Johnson, 71 U.S. (4 Wail.) 

475 (1866). 
13 See Hearing8 Before the Subcommittee on Constitutional Amendments of the Senate 

Judiciary Committee on the Nomination and Election of President and Vice Pre8ident. 87th 
Congress, 1st Sess., pts. 1-4 (1961) and 88th Congress, 1st Sess. (1963) : Staff of Senate 
Committee on the Judiciary, 87th Congress, 1st Sess.. The ElectoralCoilege (Committee
Print 1961) ; Kefauver, The Electoral College: Old Reforms Take ona New Look, 27 Law 
and Contemp. Prob. 188 (1962). 
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election of each state's electors from districts similar to the congressional coo­
stituencies. Congressmen from the big-city states generally favor the fim two, 
while rural and conservative Congressmen favor the latter two. 

The present state legislative campaign is calculated to call a constitutional 
convention that could consider only the latter two plans. The resolution, which 
was adopted by six states" this year, reads: 

"Resolved, That application is hereby made to Congress under Article V of 
the Constitution of the United States for the calling of a convention to propose 
an article or amendment to the C()jIlstitution providing for a fair and just 
division of the electoral vote8 within the state8 in the election of the President 
and Vice President ..." [italics added]. 

Since the two liberal plans do not contemplate a division of each state's 
electoral votes, neither is within the terms of the applications. 

If twenty-six more legislatures approve similar limited electoral college ap­
plications, the nation will be faced with a series of unprecedented political and 
legal decisions. 

Initially, Congress would have to decide whether to call the convention at all, 
and if so, whether to attempt to limit it to the ,alternatives contemplated by the 
applications. The convention would be called by means of a concurrent resolution 
in COllgress, which requires only a majority vote. Since the proportional and 
district plans have received majority votes in the Senate in the recent past," but 
were not proposed for lack of the necessary two thirds in both houses, it is 
conceivable that a majority in Congress would support a resolution to limit the 
constitutional convention to consideration of these plans.1s If Congress called the 
convention, but failed to limit it to plans "providing for a fair and just division 
or electoral votes within the states", the courts would probably decline to iJn­
tervene on the grounds that the controversy is political and outside the judicial 
sphere." 

}'rom a practical as well as a legal standpoint, Congress would put itself in 
an awkward position if it called a constitutional convention to consider reform­
ing thea.ntiquated electoral college and tried to limit the convention in the 
solutions that it could consider. :Most legal scholars agree that once a legisla­
tive body caUsa constitutional convention into being, the convention is free 
to take any action within the purview of the constitutional provtsion that 
authorized its creation." There are, of course, no federal cases in point, but 
the state courts have usually declined to intervene when a C.QlIstitutional con­
vention allegedly exceeded limitations set by the legislature, except when the 
convention exceeded its function of proposing amendments :andattempted to 
legislate.1" Thus, if the cOll1stitutional cOllvention should conclude that the best 
interests of the nation would be served by, for instance, electing the President 
by direct popular vote, it could propose an amendment to that effect in good 
conscience and with impunity from judicial interference, despite any attempt 
by Congress to restrict it to other alternatives. 

It appears that the states cannot, as a practical matter, use their powers under 
Article V to limit the types of proposals that may be referred for ratification. 
But in their efforts to do so, they may serve as the necessary force to prod Con­
gress to break the current deadlock on electoral college reform and to propose its 
own solution. Since a simple majority in Congress and in the constitutional con­
vention could approve a proposed amendment, Congress would be under heavy 
pressure to propose an amendment of its own, before matters slipped beyond its 
control. In this manner, the states would be serving a valuable function as a 
catalyst in the amending process. 

"Colorado, Kansas, Montana, Texas, Utah and Wiscon1!ln. ArkalUlas ~and South Dakota 
adopted applications that seek to restrict the constitutional convention to consideration of 
only the oistrict system. 

15 Sixty-five to 27 In 1950, and 48 to 37 In 1956. The proposals have had less support in 
the House. 

18 However, President Kennedy bitterly opposed any substantial change in the present 
system as a senator, and his Administration has consistently followed the same pollcy. 

11 On the basis of the eases cited in footnote 12, 8upra. 
18 Dodd, The Revision and Amendment of State Constitutions 72-93 (1910); Orfield, 

Amending the Federal Constitution 45-48 (1942); Oontra, Jameson, Constitutional Con­
ventions §§ 382-89 (4th ed. 18IH). 

111 Carton v. Secretary 01 State. 151 Mich. 337, 115 N. W. 429 (1908) ; Franz v. Autry, 180 
Okla. 561, 91 Pac. 193 (1907) ; Goodrich v. Moore, 2 Minn. 61 (1858) (dictum) ; Loomis v. 
Jackson, 6 W. Va. 613 (1873) (dictum). Wells v. Bain, 75 Pa. 39 (1874). 
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m. APPLlOlTIONS FOB AMENDMENTS AFFECTING CONGRESS 

The states' role in the amending process has been negligible because Congress 
has usually been responsive to the public's political desires, and there has been 
little need to resort to the uncertain state legislative route to circumvent an 
"oppressive" Congress. When Congress is divided and unable to act, or if it is 
slow to act, the state legislatures can act as a prod."" However, there is one area 
in which Congress may not always act promptly to carry out amendatory 
changes; here state legislatures may serve a crucial purpose in forcing Congress 
to act. These situations arise when a proposed amendment would affect the pre­
rogatives of Congress itself. 

This situation arose at the turn of the century when public opinion favored 
direct election of senators, but Congress failed to propose an amendment. State 
legislatures began to submit applications for a constitutional convention to con­
sider a direct-election amendment and for constitutional reform in general. 
It was obvious to Congress that any representative constitutional convention 
would approve a direct-election proposal, and there were fears that the conven­
tion, under the general mandate, might commit other constitutional mischief. So, 
in 1008, when twenty-three legislatures had adopted applications, Congress pro­
posed its own direct-eiection amendment.'" 

Here the states were able to play a signUlcant role in the amending process, 
because the applications were concurrent in time, valid in form and enjoyed 
su1Hcient public support to be approved by a convention. Since congressional oppo­
sition was obviously self-serving, no Congressman could have allorded to oppose 
the convention, once the required number of applications were receiVed. So 
Congress was forced to act, despite the fact that the amendment was contrary to 
the personal interests of many of the senators. It is in such situations, where 
Congress may fail to propose amendments because they would detract from con­
gressional prerogatives, that the states may find future opportunities for mean­
ingful participation in the amending process. 

In recent years Congress has been subject to increaSing criticism for an alleged 
failure to keep pace with modem legislative needs by reforming its own methods 
and procedures. Critics have accused it of refusing to make changes that are 
obvious to most outsiders, because the cllanges would detract from tlle preroga· 
tives of Congress or Its entrenched leadership.· Some of the suggested reforms 
would require c.onstitutional amendments, and, while their desirability is cer· 
tainly questionable, they are unique among congressional reform proposals in 
that they can be considered and proposed through state legislative applications, 
by an entity other than Congress. The most recent of these was former President 
Eisenhower's suggestion that the nation might benefit from a limitation on the 
number of terms that a Congressman could serve. Another is the perennial pro­
posal that terms of representatives be increW!ed to four years." 

The most popular of these amendments ha8 been the proposal that the Presi­
dent be given the power to veto specUic items in appropriation bills." Because 
this would allow the President to veto certain pork-barrel items, while allowing 
other appropriations to become law, the idea has been opposed vigorously in 
Congress, particularly by those senior Congressmen who are in a position to pro­
cure large amounts of pork for their constituencies. But the public has become 
increasingly uneasy about unnecessary spending and the recent phenomenon of 
peacetime defense budgets swollen by questionable pork-barrel items,'" and such 

.. AI In 1981, when tour Itates appl1ed for the repeal of the Eighteenth Amendment, and 
in the early 1940's, when five appl1ed for a l1mitadon of presidential tenure. 

Ii Before the Seventeenth Amendment was rat1/Jed on ""eb. a, 111111, ·Congl'ess had recelvd 
avr,l1catlonl from thirty-two states. constituting the required two thirds. 

See H6tJring. Before the Subcommittee on Statldfflg Ru'e8 01 the Senate of the COm­
mittee on Ru'e. anct A4m4m,traHon, 88th Congress, lBt 8ess. (1963), Exhibit 8, for a 
comprehensive blbl10graphy of the books and artlcles on congressional reorganization. 

"To meet the senatOrial complaint that this would encourage representatives to run 
tor Senate seats In their ott years, Bome pr{Jposals would al80 Increase Senate terms to eight 
year~ 01. S. J. Rei. 62. 88th Cong./llt Sess., 109 Congressional Record 42118-114 (1116'3).

'" Item veto amendments have Deen Introduced in nearly everyCongres8 Blnce 1876. 
Thirty-two state conltltutions now give their Ir0VernOrK thla power. See HeMfflg. Helor. 
Subcommittee No.1 of the HOUle CommIttee on the Judic1a1'l/, 7~th Congress, 8d Sess., Ser. 
lei (1988) ; Hearing. Be/ore Subcommtttee No.3 0/ the Hou,e Oommlttee on the .Tudic1or1J,
8e1th Congrel., lIt Se.I., Ber. 13 \19C17) ; Heorfng Be/ore a Suboommlttee 011 the Smote 
Committee 011 the .Tudlclar1J, 83d Congrell. 24 8ees. (1064) • 

.. See. e.g., the Ipeeches of Senator George S. M.cGovern. 109 Congressional Record 1219H­
602 (1988) and United States Chamber O.f Commerre President llld'wtn P. Nellan; "Our OWn 
Publfc Scandal-Vote Buylnr and Se111nlr", 109 Congres81onal .Ilecord 13824 \1983). 

I 
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an amendment might have an excellent chance to be approved by a constitutional 
convention. 

The progress of the states' rights amendments and the Gossett-Johnson elec­
toral college proposal has demonstrated that proponents of an amendment can 
obtain an impressive number of state legislative applications in a short period of 
time, if they conduct a co-ordinated lobbying campaign through a national orga­
nization. A campaign for an item-veto amendment might be conducted by an 
existing organization traditionally opposed to pork-barrel excesses, such as the 
United States Chamber of Commerce or the League of Women Voters, or by an 
ad hoc group of interested persons. 

In any event, the supporters of such a measure would have the satisfaction of 
knowing that, by using the state legislature method of proposing the amendment, 
the llroposal would not be judged solely by the Congress that it seeks to restrict. 
If an amendment affecting Congress should develop wide popular support, the 
states could serve a vital role in the amending process by allowing the political 
will of the people to be expressed without a suggestion of a conflict of interest 
within the proposing body. 

APPENDIX 

STATE APPLICATIONS TO CONGRESS CALLING FOR CONVENTIONS TO PROPOSE CONSTITUTIONAL AMENDMENTS 

Year 

1788_________ 
1789_________ 
1790_________
183L_______ 
183L_______
1861.. ______ 

1893 _________
1895._. 

Amendment to be proposed 

GeneraL _______________________ 
General ________________________ 
Revision of Constitution __________
GeneraL ___ . ___ . _______________ 
Aaainsl protectlvetarlf!.. ________
GeneraL ______________________ 

Direct election of Senators________ 
_______ . _____________ . ___________ . ___ . 

1899_________ 
1901.._______ 

1901... _____ . 

1901... ______ 
1901.. _____ ._ 

190L_______ 
1903. ________ 

19OL_______ 

190L _______ 

General. _______________________ 
Direct election of President and 

Senators.
Direct election ofSenators_. ______ 

GeneraL _____ . ___________ .. ___ 
General, Includlna direct election 

of Senators. 

Direct election of Senators________ 
Direct election of Senltors________ 

General, Includinl direct election 

of Senators. 


General, Includlnl direct election 

of Slneton. 


(1787-1963) 

State 

Vlralnla ______________ 
New York ____________ 
Rhodelsland _________
Georala ______________ 
Alabama_. ___________
IlIinois _______________ 
Indlana_. _____________ 
Kentucky_. ___ . ____ .• _
Ohlo______ •____ . _____ 
Viralnla _____ • __ .. ____ 
-Nebra.ka._. ____ . _____
Wyomlna_______ ._. ___ 
Texas _______ . _______ . 
Idaho ________________ 

Arkansas ____________ 

Mlchlun. ____________ 

Minnesota____________

MilsourL. _______ . ____ 

Montana _____________ 

Nebraska__ . ___ . ______ 

Nevada.______________ 

North Carollna________ 

Oreaon . _____________ 

Pennsylvanla _________ 

South Dakota _________ 

Tenness88____________

Texas __________ . ____ 

Washlnaton. ___ .. _____ 

Colorado___ . __________ 


Kansas. _____ . ________ 
Oreaon. ______________
Kentucky_____________ 
Arkansas_____________ 
Californla_____________
Idaho _______________ . 
Missour!.. ____________ 
Montana___ . _________
Nebraska_____________ 
Nevada ______________ 
N~rth Dakota _________ 
Oreaon_______________
Orsaon______________ . 
Tennessee____________ 
Utah _________________ 
Wlsconsin ____________ 
IIIlnoll _______________ 

Washlnaton ___________
lowa_________________ 

Source of reference 

Annals of Congress 248. 
H.R. Jour. (1789) 29. 30. 
H.R. Jour. 148. lst and 2d Conaress.
23 S. Jour. 65. 
23S. Jour. 194.
Laws of Illinois (1861). 
S. Jour. 420, 421, 36th Conaress, 2d session. 
S. Jour. 189b190, 36th Conaress. 2d se$llon.
58 Laws of hlo (1861) 181. 
S. Jour. 149. 
See note 1.
See note 1. 
33 C.R. 219, 280. 
35 C.R. 306; 45 C.R. 7114. 

45 C.R.7113. 
35 C.R.117b293i·45 C.R. 7116. 

34 C.R. 256 ,265,2680.2796; 45 C.R. 7116. 

See note 1. 
35 C.R. 208. 
35 C.R.l779. 
35 C.R. 112. 
See note 1. 
35 C.R. 112~117. 
34 C.R. 2240, 2289,2493; 45 C.R. 7118. 

34 C.R. 2440, 2493. 2558. 

35 C.R. 2344.2338,2382,2707.

45 C.R. 7119 

See note 1. 

35 C.R. 112; 45 C.R. 7113. 


See note 1. 

34 C.R. 2290,2354.

45 C.R. 7115. 

See note 1. 

See note 1. 

See note 1. 

See note I. 

39 C.R. 2447, 2509, 2598. 

45 C.R. 7116. 

37 C.R. 24. 

See note Z. 

36 C.R. 2597; 45 C.R. 7118.

45 C.R. 7U8. 

See note 1. 
45 C.R. 7119. 
37 C.R. 276. 
45 C.R. 7114. 

45 C.R. 7119; 46 C.R. 3035. 
38 C.R. 4959. 
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APPENDIX-Continued 

STATE APPLICATIONS TO CONGRESS CALLING FOR CONVENTIONS TO PROPOSE CONSTITUTIONAL AMENDMENTS 
• (1787-1963}-Continued 

Year 

1905....... _. 


1905...._._ .. 

1906•••.___ .. 

1907....... __ 

190L_____ ._ 
190L•. _. ___ 

1907... ______ 

,190L _______ 

1908.. _______ 

1908_________ 

1908... ______ 
1909.. _______ 

1909_________ 

1909_________ 

1910_________ 
1911_________ 
1911 _________ 

191L. ______ 

Amendment to be proposed 

Direct election of Senators........ 


General, including direct election 
of Senators. 

Prohibition of polygamy.._.•... _. 

Direct election of Senators.. __ __ __ 

GeneraL ______________________ 
General, including direct election 

of Senators. 

General, including direct election 
of Senators 

Prohibition of polygamy...______ . 

Direct election of Senators.. ______ 

General, including direct election 
of Senators.

Prohibition of polylamy. ____ . ____ 
Direct election of Senators ______ ._ 

General, including direct election 
of Senators.

Prohibition of polygamy__ . _____ ._ 

Prohibition of polylamy__________ 
Control of trusts. ____ . ___________ 
Direct election of Senators.. __ .. __ 

General. _______ . ___. ___ . ____ . __ 

1911. ______ • General, including direct election 
of Senators. . 

1911. ______ • Prohibition of poIYlamy•. _. ______ 

1912 •• ____ •• Prohibition of polyRamy. _________ 
1913. ____ ••• Constlt tlonallty of State enact· 

ments. 

State Source of reference 

MissourL..._... ___... 40 C.R. 137. 
Montana ....._. ______ 39 C.R. 2447. 
Nevada •....... __ . ___ See note I. 
Tennessoo .... _..____ . 45 C.R. 7119. 
Kansas•...._____ ._ ... 39 C.R. 3466. 

lowa...__ ..___ ._ ..... See note I. 
New York •. __ . __ ._ ... 40 C.R. 4551. 
lliinois_______________ 42 C.R. 184, 359. 
Montana_._. __ . ______ 45 C.R. 7116. 
Nevada __ .. __________ 42 C.R. 163, 895. 

New Jersey __ . ________ 42 C.R. 164; 45 C.R. 7117. 

Or81on.___________ . __ 41 C.R. 2928, 3599. 

South Dakota __ . ______ 41 C.R. 2492,2497,2621; 45 C.R. 7118. 

Wisconsln. ______ . ____ 42 C.R. 165.

Missourl. ____________ . 45 C.R, 7116. 

Indiana __ . ________ •__ 45 C.R. 7114. 


lowa_. ______________ • 42 C.R. 204, 895i. 45 C.R. 7114. 

Kansas ___ . ____ . ______ 
louisiana._. __________
Nebraska ______ . ______ 
Nevada _________ . ____ 
North Carolina ___ ._. __
Delaware. ____________ 
Malne. __ ._. __________ 
North Dakota. ___ •____ 
Pennsylvanla._. ___ . __
West Vlralnla _________ 
Montana. _______ . ____
Ohlo. ________________ 
Wlsconsln __ . ________ . 
Oklahoma_. ___ . ______ 

Maryland.. ___________ 
IIlInols________ . ______ 
Kenses.. _____________ 
Ore~on ____________ . __ 
South Dakota_________ 
10WL ________ • ______ 

California.. ___________ 

Minnesota. ___________ 

South Dakota._._. ____

Washlngton ________"__ 

Washlngton. __________ 

IIlInols. __ •___________ 

Arkansas. ____________ 

Callfornla... __________

Malne__ . ______ . ______ 

Mlnnesota ____________ 

Ohlo _________________ 

Texas ________________ 

Wisconsln _____ . ______ 


Montana••••• ________ 

41 C.R. 2925, 29,9, 3005, 3072. 
42 C.R. 5606; 45 C.R. 7115. 
See note I. 
42 C.R. 163, 895. 
45 C.R. 7117. 
41 C.R. 3011, 3591. 
See note I. 
41 C.R. 4633, 4672. 
See note 1. 
See note 1. 
42 C.R. 225,712.
H.J. Res. 

45 C.R. 7119, 7120. 

42 C.R. 894; 45 C.R, 7117. 


See note I. 
See note I. 
45 C.R. 7114. 

43 C.R. 20~5, 2071,2075,2115,2116. 

43 C.R. 2667, 2670. 

44 C.R. 1620; 45 C.R. 7114. 


See note I. 
See note 1. 
43 C.R. 21167, ~670. 
44 C.R. 0,127; 46 C.R. 651. 
46 C.R. 651. 
47 C.R. 1298. 
See note 1. 
47 C.R. 2000. 
46 C.R. 4280, 4339. 
See note I. 
46 C.R. 2413; 47 C.R. 660, 661. 
See note I. 
47 C.R. 1842, 1860, 1873, 1875, 1948, 2000, 

2188 3087. 
46 C.R. 2411. 

Montana ________ ••••• 47 C.R. 98. 
Nebraska. _____ ••• _•• 47 C.R. 99. 
New Hampshlre._. ____ See note I. 

Ohlo._ •• ___ •••• __ •••• 47 C.R. 85, 114,148,660.

Oklahoma_. __ •• ___ ._. See note I. 
Tennessee•••••. _____ . 47 C.R. 187. 
Texas.•_•• ____ ._._. __ See note I. 
Vermont. __ •__ •••••••• 49 C.R.1433, 2464. 
MlssourL _____ ._ ••••• 50 C.R. 1796. 

1913 .. __ ._ •• Prohibition of poIYlamy _________ • 	IIlInols _________ •• _•• _ 50 C.R. 120, 121. 
Mlchlgan. ______ •••• _. 50 C.R. 2290. 
OreRon.. _____ •• ______ 49 C.R. 2463. 
Pennsylvania •••• _____ See note I. 
Wisconsln __ ._ •• _._._. 50 C.R. 42, 117. 

1914. ______ • Prohibition of polygamy. __ •____ .• Maryland..._. ____ •••• See note 1. 
1915. ______ • Prohibition of polygamy. ________ • Connectlcut. ______ •• __ See note I. 

South Carollna __ • __ ._. 53 C.R. 2442. 
1916. ____ .•• Prohibition of poIYlamy ________ .• Louisiana .. ____ •• _._. See note I. 
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APPENDIX-Continued 

STATE APPLICATIONS TO CONGRESS CALLING FOR CONVENTIONS TO PROPOSE CONSTITUTIONAL AMENDMENTS 
(1787-1963~Continued 

Year Amendment to be proposed State Source of reference 

1920 ________ Popular ratification of amendments_ Louisiana_____________ 60 C.R. 31. 
1925 ________ Repeal 18th amendment. ________ Nevada ______________ 67 C.R_ 456_ 
1927 ________ Taxation of Federal and State Idaho________ , _______ 69 C.R. 455. 

securities.1929 ________ GeneraL ______________________ Wisconsin ____________ 71 C.R. 2590. 
193L _______ ReDeal 18th amendment. ________ Massachusetts_________ 75 C.R_ 45. 

New York ____________ 75 C.R. 48. 
Wisconsin ____________ 75 C.R. 57. 

1932. _______ Repeal 18th amendment. ________ New Jersey___________ 75 C.R. 3299. 
1935 ________ Federal refulation of wages and California_____________ 79 C.R. 10814. 

hours of abor. 
1935 ________ Ta:::~~~ie~~ Federal and State California___ •_________ 79 C.R. 10814. 

1939 ________ Limitation of Federaltaxing power_ Maryland _____________ 84 C.R. 3320. 
Wyominl_____________ 84 C.R. 1973. 

1939 ________ Townsend Plan __________________ Orelon _______________ 84 C.R. 985. 
1940 ________ Limitation of Federal taxing power_ MississippI.. _________ 80 C.R. 6025. 

[Rescinded same year, see note 21_ Rhode Island _________ 80 C.R. 3407. 
1941. _______ 	 limitation of Federal taxing fower. lowa_________________ 87 C.R. 3172. 

IRescinded 1945, see note 2. 
Maine _______________ 87 C.R. 3370. 

(Rescinded 1952; 98 C.R. 4641.1 ___ Massachusetts_________ 87 C.R. 3812. 
Michigan _____________ 87 C.R. 8904. 

1943 ________ Limitation of Federaltaxingpower_ Alabama _____________ 89 C.R. 7523.

IRescinded 1945; see note 2.,
Rescinded 1945; 91 C.R.ll209.1 __ Arkansas _____________ 98 C.R. 742. 

Delaware_____________ 89 C.R. 4017. 
(Rescinded 1945; 98 C.R. 752.1____ lliinois_______________ 98 C.R. 742. 

Indiana ______________ 98 C.R. 1056. 

New Hampshire_______ 89 C.R. 3761. 

Pennsylvania _________ 89 C.R. 8220. 


(Rescinded 1945; see note 2_1 _____ Wlsconsin ____________ 89 C.R. 7524. 

1943. _______ limitation of Presidential tenure___ IIIlnois _______________ 89 C.R. 2516.


lowa _________________ 89 C.R. 2728. 
Michigan _____________ 89 C.R. 2944. 
Wlsconsin ____________ 89 C.R. 7524. 

1943 ________ Prohibition of conditions in grants· Pennsylvania _________ 89 C.R. 8220. 
in-aid.

1943 ________ World federallovernment ________ Florida _______________ 89 C.R. 5690. 
1944 ________ limitation of Federal taxing power. Kentucky____________ • 90 C.R. 4040. 

Rescinded 1946; 97 C.R. 11195.1 ~Rescinded 1954; 100 C.R. 11943.1_ New Jersey___________ 90 C.R. 6141. 
1945_ _______ reatymakinf------------------- Florlda _______________ 91 C.R. 4955. 
1945 ________ World federa governmenL _______ Florida_______________ Florida Journal. 
1947. _______ Limitation of Presidential tenure___ Montana _____________ See note 1. 
1949 ________ Limitation of Federal taxing power_ Michigan _____________ 95 C.R. 5628. 

[Rescinded 1953; 99 C.R. 6163.1 ___ Nebraskl.. ___________ 95 C.R. 7893. 
1949 ________ Tidelands problem _______________ Texas ________________ 101 C.R. 2840. 
1949 ________ World federal aovernment________ Callfornia _____________ 95 C.R. 4568. 

ConnectlcuL _________ 95 C.R, 7689. 
Florlda_______________ 97 C.R. 7000. 
Maine _______________ 95 C.R. 4348. 
New Jersey .__________ 95 C.R. 4571. 
North Carolina ________ 95 C.R. 6587. 

1950_________ Limitation of Federal taxin~ power_ louisiana__________ •__ 99 C.R. 320. 
[Rescinded 1954; 100 C.R. 

9420.1
195'--_______ Limitetion of Federal taxing power_ Florida _______________ 97 C.R. 5155.

lowa _________________ 97 C.R. 3939. 
Kansas_______________ 97 C.R. 2936. 

[Rescinded 1953; 99 C.R. ~3111. ___ Maine ________________ 97 C.R. 6033. 
New Hampshlre _______ 97 C.R. 10716. 
New Mexico____ •_____ 98 C.R. 947. 
Utah ______ : _________ 98 C.R. 947. 

1952.. _______ Distribution of proceeds of federal Californla_____________ 98 C.R. 4003--4004. 
taxes on gasoline.

1952.. _______ Repeal of 16th amendmenL _____ 	 Georgia ____________ ._ 98 C.R. 1057. 
yirginia ______________ 98 C.R. 1496. 

1952,. _______ Treatymakinl ___________________ Georgia ____________ ._ 98 C.R. 1057. 
1953.. _______ ReviSion of Article V_____________ Illinols _______________ 99 C.R. 9864,10052,10623. 

South Uakota _________ 99 C.R. 9180. 9181. 
1955,. _______ Limitation of Federal taxinl power. Oklahoma ____________ 101 C.R. 9941. 
1955____ •____ Revision of Article V_____________ South Dakota _________ 101 C.R. 2840, 2861. 2862. 

Texas _. _____________ 101 C.R. 2840. 
1955______ .._ State control of public education_._ Geor~la ______________ 101 C.R. 1532.2086, 2274. 
1.56____ ._._. Revision of Article Y_____________ Mlchlgan _____________ 102 C.R. 7240, 7241. 7304. 
1957 ___ •_____ Balanelne the budget. ___________ Indiana ____ •__ .. _____ 103 C.R. 6474. 

59-609 0 - 80 - 36 
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APPENDIX-COntinued 

STATE APPUCATIONS TO CONGRESS GAUING FOR CONVENTIONS TO PROPOSE CONSTITUTIONAL AMENDMENTS 

Vear 

1957_________
195L_______ 
195L_______ 
195L_______ 
1957_________ 

1957_________ 
1957_________ 
195L_______ 
1958_______. _ 

1959_________ 

1959_________ 
1959_________ 
1959_________ 
1960_________ 

1960__ . ______ 
1960___._. ____ 
1961.._______ 
196L.______ 

1962_________ 
1963__ . ______ 

196L_____ ._ Court of the Union _______________ 

1963____ . ____ 

1963. ________ 
1963,.._ ••. _. 
1963.._______ 

(1787-1963~ntinued 

Amendment 10 be proposed Stale 


Limitation of Federal taxinl poweL Indiana ______________

Oil and mineral riahts____________ 
Pr_rvation of states· rights______ 
Reapportionment________________ 
Revision of Article V_____________ 

Selection of Federal iudges_______ 
Supreme Court decislons_________ 
Treadymakinl-__________________ 
state laxation power over income 

of nonresidents.
Constitutionality of 14th amend­
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[From the Chicago Bar Record, December 1968] 

CON CoN AT THE CBOSSBOADS; CoNVENTION OF THE PABTIES OR OF THE PEOPLE?* 

(By Peter A.. Tomei) 

a constitutional convention is the most fundamental politi­
cal institution we have, and it is precisely for this reason that the 
people---all of the people-should play a more significant role in 
its procedures and deliberations than they do in any other process 
of government. ... the business of constitution-making is too im­
portsnt (and too highly political) to be left only to politicians." 
(Article, page 2) 

"There is an honorable place for the clash of party and interest, but the place 
is not here," urged the late Senator Robert F. Kennedy in his address to the 
opening session of the 1967 New York Constitutional Convention! But his warn­
ing came too late, for the clash of party had already been ensured by the parti­
san selection of convention delegates, a majority of whom were members of 
Senator Kennedy's own party, and the clash of interest naturally and inevitably 
followed. The result was a disaster. 

Now, in the wake of the November 5th election, in which Con Con received 
one of the largest pluralities ever recorded for any candidate or any issue in 
Illinois history; the people may properly ask whether Illinois will heed the 
warning of Senator Kennedy and, indeed, of many of its own political leaders," 
or whether it will follow New York down the road to constitutional folly and 
rejection. Among the questions which will confront the General Assembly when 
it meets in 1969 to implement the November 5th call to a constitutional conven­
tion, none will be so critical as that concerning the procedure for delegate 
selection. 

Should the General Assembly reject the non-partisan approach to delegate 
selection, it can be safely predicted that the prospects for genuine constitutional 

.Except where otherwise Doted, data for the article Is based on the following principal 

80~= ~ork: Kaden, "The People: No! Some Observations on the 1961 New York Constitu­
tional Convention," 5 Harvard Journal on Legislation 343 (1968) ; Ostwald, "How Not tQ 
Hold a State Con-Con," Wan Street Journal, Sept. 25, 1961, at 18. col. 3. 

Michigan: Sturm, Oonstitution-Making in Michigan, 1961-62 (Ann Arbor 1963).
Matryland: Note, "State Constitutional Change: The Constitutional Convention," 54 

U. Va. Rev. 995 (1968) i Kerrison, "Gray Day in Maryland," The Reporter, June 13, 
1968' "Maryland Says 'No ," The Economist, June 1, 1968, at 29. 

I1Unois: Tomei, "How Not to Hold a Constitutional Convention: A Critical Look at the 
1920 Illlnois Constitutional Convention;' 49 Ohicago Bar Record 119 (1968) ; "Report of 
the Committee on Constitutional Revision on a Constitutional Convention for Illinois," Ap­
pendix C, 48 Ohicago Bar Record 56, 70 (1961) ; Davis, "Defects and Causes of Defeat of 
the Proposed Constitution of 1922," 26 Ohicago Bar Reoord 216 (1945). 

General: Adrian, "Trends in State Constitutions," 5 Harvard Journal on Legislation 311 
(1968) ; Bebout, "State Constitutions and Constitutional Revision, 1965-1961," 17 Book 
01 the States, 1968-1969 3 (Chicago 1968) ; Graves, "State Constitutions and Constitu­
tional Revision, 1963-1965," 16 Book 01 the States, 1966-67 3 (Chicago 1966) ; Graves, 
"State Constitutions and Constitutional Revision, 1961-1963," 15 Book 01 the StateB, 
1964-1965 3 (Chicago 1964) ; U.S. League of Women Voters, Inventory of Work on Oonsti­
tutional Reviston (D.C. 1966). 

1 New York Times, Apr. 5, 1961, at 32, col. 1 . 
• According to ofticlal records of the Secretary of State, Con Con received 2,919,971 votes 

in favor and 1,135,440 votes against, or a plurality of 1,844,531 votes, out of a total vote 
cast In the Nov. 5, 1968 general election of 4,105,85'2. This represents a constitutional ma­
jority of 63.3 percent and a majority of those actually voting on the proposition of 12.4 
percent. The percentage of persons not voting On the constitutional proposition was the 
lowest in Blue Ballot history, 12.11 percent.

The figures for 'Cook County are 1,695,838 votes In favor and 415,293 votes against, out 
of a totlil vote of 2,316J211. Percentage-wise, this is a constitutional majority of 71.4 per­
cent and a majority of tnose voting on the proposition of 80.3 percent.

The figures for Downstate are 1,284,139 votes in favor and 720,141 votes against, out of 
a total vote of 2,329,641. Percentage-wise, this Is a constitutional majority of 55.1 per­
cent and a majority of those voting on the propos!t!on of 64.1 percent. 

• Republican Governor·elect Richard B. Ogilvie announced his support for non-partisan
delegate elections on Nov. 26, 1968, and a non-partisan election b11l, H. B. No. 1 co­
sponsored by House Speaker Ralph T. Smith (R. Alton) and Representative Harold A. Katz 
(D. Glencoeh was prefiled on Dec. 2, 1968. In July 1968, a non-partisan delegate election 
bill (H. B. "'0. 2769), which many thought was premature, received a favorable but in­
sufticlent vote, crossing party lines, of 72 to 64. Journal of the House 01 RepresentaUves,
75th General Assembry, July 22, 1968, at 16-17. Non-partisan delegate elections were 
enlOrsed by the (lhfcago Tribune on Nov. 13, 1968, and by the State AFL-CIO on Nov. 14, 
1968. 
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improvement and for voter approval of any proposed changes will be minimal, 
and that the value of Con Con as a meaningful pOlitical experience for all the 
people of this state will be doubtful 

I do not for one moment question the value of political parties in our system 
tlf government, and, indeed, I have worked actively for the candidates of my own 
party for regular political office at all levels. Nor do I in any sense mean to sug­
gest· that a ,constitutional convention is a non-political proceeding. On the con­
trary, a constitutional,convention is the most fundamental political institution 
we have, and it is precisely for this reason .that the people-all of the people­
should playa more Significant role in its procedures and deliberations than they 
do in any other process of government. To paraphrase an old saying, the business 
of constitution-making is too important (and too highly political) to be left only
to politicians. 

A constitutional convention is the institution through which the people exercise 
the ultimate power of government-the power to renew and repair the basic 
structure and machinery'of the government under which they live. By contrast, 
since their inception, politiCal parties have historically represented "a divergence 
of thought in government policy,'" and have contended for the pre-eminence of 
their conflicting ideas of governmental policy within the arena established by the 
structure and machinery of government, to which the parties, whatever their 
policy difference, all bear common allegiance. The purpose and function of a con­
stitutional convention transcends, therefore, the normal concerns of partisan
policies. 

THE LI!lGISLATIVE OPTIONS 

The Constitution provides that "the General Assembly shall [now] provide for 
a convention, to consist of double the number of members of the Senate, to be 
elected in the same manner, at the same places, and in the same districts.'" While 
there seems to be little question in people's minds that this mandate requires 
the election of two delegates from each of the 58 senate districts, as currently 
apportioned on a "one man-one vote" basis,· there have been some doubts 
expressed, particularly in legislative quarters, as to whether the phrase ..in the 
same manner" might require not only elections but also nominations for delegates 
to be made in the same manner as for state senators, i.e., through party 
primaries. 

In part, this hesitancy may be attributable to an understandable reluctance to 
part with old and familiar ways. Moreover, in the case of some legislators, there 
may be an equally understandable reluctance to encourage political competition 
in their own legislative districts. However, while constitutional conventions have 
traditionally been breeding grounds for new political leadership, the Michigan 
Convention experience of 1961~ strongly suggests that there is a greater ten­
dency to encourage political ambitions when convention delegates are selected on 
a partisan, as opposed to a non-partisan, basis.' 

With respect to the legal question, a recent study has concluded that the 
General Assembly does indeed have the power to adopt legislation for the non­
partisan selection of convention delegates, specifically insofar as such legislation 
eliminates party primary nominations and provides for delegate elections without 
party designations.· The principal findings of the study may be summarized as 
follows: 

1. The Illinois Constitution itself requires only that convention delegates be 
directly elected by the people,that is, by qualified electors voting at free .elections 
by means of secret ballot. 

2. The party primary nominating process, unknown at the time the present 
Constitution was adopted, is not a demonstrable constitutional prerequisite to 
the elections .required by.the Constitution. 

S. The general laws pertaining to the election of state senators cannot in any 
event be literally applied to the election of convention delegates, because these 

• People ea: rei. Lind8trand v. Emmer80n; 333 Ill. 606, 614 (1929). 
• Ill. Con st. art. XIV, § 1. . 
• As senate distr1cts are currently apportioned, the City ot Chicago wlll have 42 dele­

gates, Suburban Cook County 18 Delegates, and the Downstate Counties 5"6 delegates.
People ea: rel. Engle v. Kerner, 32 Ill. 212, opinion Bllpplemented. 33 Ill. 2d 11 (1960), 
appeal dMmfB8ed, 384 U.S. 30 (1966) . 

• See Sturm, Oon8tUuUon-Making in Mkhigan, 1961-1962 (Ann Arbor 1963), supra, 
at 114-17. 

8 Report of the Chic8 ) Bar Association Committee on 'Court Revision on the Manner of 
Electing Delegates to • Constitutional Convention (April 17, 196&). 
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laws are wholly silent on the mechanics of electing two persons from the same 
district. 

4. An unpublished and apparently contrary opinion by the Illinois Attorney 
General in 1919 appears to have been influenced both by its particular historical 
setting and by a series of Supreme Court cases which were subsequently over­
ruled." 

5. In the only judicial decision dealing squarely with the issue, under a con­
stitutional provision virtually identical to the one in Illinois, the Supreme Court 
of a sister state has held that delegates to a constitutional convention can be 
elected on a non-partisan basis, without party primaries or party designations, 
and with modified nominating petition requirements, pursuant to legislation 
which in these important respects differs from the general laws in effect for 
the nomination and election of state legislators.'o 

Any question as to the foregoing conclusion can be judicially determined at 
an early date, once legislation has been adopted by the General Assembly. The 
immediate problem, then, is to get some legislation on the books. This requires 
that the General Assembly select from among the options which are apparently 
available, the one which, in its judgment, seems wisest and best. 

While several variants have been employed in the past for the election of dele­
gates to state constitutional conventions, they all can be viewed most simply in 
terms of the three basic alternatives which they present: 

1. Partisan selection, including party primaries, as used for the conventions held 
in New York in 1967, Michigan in 1961-62, and Illinois in 1920-22.11 

2. Bi-partisan selection, in which each of the two major political parties 
is assured of an equal number of delegates, as used for the conventions held 
in New Jersey in 1966 and 1M7, Connecticut in 1965, and Missouri in 1943.1lI 

3. Non-partisan selection, in which candidates run without party designation, 
as used for the conventions held in Maryland in 1967-68, Alaska in HK>5-56, and 
Hawaii in 1950.13 

The histories of conventions in states which have adopted the partisan ap­
proach to delegate selection give strong evidence that this method, more than 
any other, presents the greatest obstacles to constitutional reform. 

PARTISAN CONVENTIONS AND THE PROSPECTS FOB GENUINE CONSTITUTIONAL 

IMPROVEMENT 


Elimination of "legislative detail" and concentration on "basic principles" 
or "fundamental law" are generally conceded to be desirable constitutional 
objectives. Yet, the experience of partisan conventions, Le., those in which one 
political party or the other has gained control through the partisan selection 
of delegates, is that the partisan atmosphere encourages rather than discour­
ages the incorporation of a vast amount of ordinary legislation into what 
should be the state's basic charter. This is amply demonstrated by the docu­
ments framed by the partisan conventions of New York, Michigan and Illinois. 

Measured simply in terms of length, the rejected Illinois Constitution of 
1922 contained one-third again as many separate sections as did the then­
existing 21,OOO-word 1870 Constitution (233 sections as opposed to 186 sectiOns 
in the 1870 document). The Michigan Constitution which was adopted in 1963 
contains over 23,000 words, or 1,000 words more than its predecessor, while 

• People elD ret Lmdatrand v. Emmer8on~ supra, note 4. 

10 Baker v. Moorhead. 174 N. W. 430 (NeDr. 1919). 

11 Partisan elections without primaries were held for the convention held in Rhode Island 


in 1964-67, Tennessee in 1965. and New Hampshire in 1964. <candidates receiVing the 
highest number of votes in their districts were apparently declared the winners, with no 
run-off elections being held. 

1lI The bi.partisan assurance was the result of a constitutional provision in Missouri. 
statutory enactments In Connecticut and New Jersey in 1966. and the parties' agreement
In New Jersey in 1947. The enabllng legislation for the PennsylV'llnia Convention of 1967­
68 guaranteed minority representation by llmitlng each party to two nominees per three­
member district. There do not appear to have been party primaries for any of the fore­
going five conventions. 'Candidates receiving the highest number of votes In their districts 
were apparently declared the winners. with no run-off elections being held. 

13 In Maryland. candidates got on th" ballot simply by paying a tUlng fee and filing an 
affidavit of candidacy. In Alaska and HawaII. nomlnatlnl( petitions as well as fiUng fees 
were required. Only in Hawall were there provisions for run-off electi9ns to ensure that 
delegates be elected by majority vote. In Maryland and Alaska. cllnrlldates recl'lVinl( simplY 
the greatest number of vot<'s in their districts were rll'CIR red elected. Other non-partisan
conventions h('ld in thl' Cl1rrf'nt c('nturv Include those In Rhode Island In 1944. 1951. 1955. 
and 1958. Nebraska In 1919-20. Massachusetts In 1917-19, and Ohio In 1912. 

http:1920-22.11
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the rejected New York Constitution of 1967 was still half as long as the 47,000­
word constitution it was designed to replace. By contrast, the Constitution 
proposed by the 1967-68 ~laryland Convention, which was widely hailed as 
one of the most advanced state constitutions ever written, would have reduced 
the existing Constitution from 35,000 to 14,000 words. By way of further 
contrast, the Federal Constitution, which has endured since 1787, is only some 
6,000 words in length. 

Substantively, the significance of incorporating legislative detail into state 
constitutions can perhaps be illustrated best by the very factors which give rise 
to the phenomenon. Tlie first is that which occurs when a party, which is in 
a minority in terms of its ability to control state government, elects a majority 
of the convention delegates, as happened in both the Michigan and New York 
COllventions.a In both instances, the new convention majorities demonstrated 
an almost irresistible urge to enact their favorite legislative programs, long 
frustrated in the state legislature, into the state's "basic" and not easily 
amendable law. 

'The second factor arises from the political parties' particular sensitivity, and 
therefore susceptibility, to the pressures of special interest groups. While clearly 
a constitutional convention should be a forum in which all interests are ade­
quately represented-political, social, economic and geographic-the purpose for 
this representation is not to afford a beachhead for the enactment of special 
legislative programs, but rather to provide an opportunity for everyone to take 
part in structuring the government which ultimately must respond in some 
fashion to the competing demands of all such interests. Party delegates, who 
more than nonparty delegates must act in accordance with the wishes of their 
party leaders and of the special interest groups' on whose favor their party 
depends, are necessarily more responsive to special interest pressures for con­
stitutional codification of what is normally thought to be more appropriate for 
ordinary legislation. As one commentator has observed of Michigan's new 
Constitution: "Responsibility for the statutory content belongs both to party 
delegations and to interparty special interest blocs and alliances." " 

A final factor which works in favor of incorporation of legislative detail into 
constitutional charters stems from the public confusion between constitution­
making and governmental policy which almost inevitably results when con­
stitutional conventions are under party control. For just one example, few politi­
cal leaders would take serious issue, at least privately, with the notion that a 
modern Revenue Article should be sufficiently flexible to permit the state legis­
lature, subject to appropriate constitutional limitations and guidelines, to adopt 
some form of income taxation if the need for such taxation is proven and an 
equitable formula for its application is feasible. However, the actual levy of an 
income tax, whatever its form, necessarily presupposes the resolution of a host 
of interrelated and highly complex factual considerations and predictions (what 
rates will produce what returns? what other taxes can be safely reduced or 
eliminated? what allocations should be made to replace local sources of revenue 
that have been eliminated? and so forth), all of which will vary as the factual 
circumstances change, and all of which are problems within the peculiar compe­
tence of a state legislature, not a constitutional convention. 

Yet, if a partisan convention were to propose a flexible or even a moderately 
flexible Revenue Article, however, sensible from a constitutional standpoint and 
however far removed in fact from an actual income tax levy, there would almost 
inevitably be embarrassing charges that the proposing party or parties had 
already adopted the income tax as part of its or their immediate legislative 
policy-which may not at all be true, and which may indeed run counter to prior 
party commitments. Faced with such charges, a partisan convention may well 
retreat to the expedient of adopting a highly restrictive and inflexible Revenue 
Article, locking the state for the indefinite future into a revenue system that 
might be as inequitable and wasteful as is the present one. What some day might 
be defended as a sensible and pOlitically feasible governmental policy, may be 
prohibited by what is then viewed as an "outmoded and antiquated" constitu­

14 In both Michigan and New York tbe legislature was divided between a Republican
Senate and a Democratic House. In New York, wbicb had a Repul)l1can governor. tbe 
Democrats and Liberals achieved a 101 to 84 majority over the Republicans for the 1967 
Convention. In Micblgan, wbicb had a Democrat1c governor, tbe Republicans acbieved a 
landslide 99 to 45 majority for tbe 1961-62 Convention, tbe Democrats losing 21 dele­
gate seats in districts wbere tbey bad members in tbe state legislature. 

IS Sturm, IlUpra, at 281, note 7. 
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tional provision which the pOlitical leaders, to their regret, were forced to adopt 
in the political passions of the hour. 

In sum, partisan conventions, with their penchant for enlarging legislative 
policy into constitutional sanctity, would seem to offer only minimal prospects 
for genuine constitutional improvement and, in the long run, would seem to offer 
fewer advantages than disadvantages to the very parties to whom they may, 
at first blusli, be so attractive. 

PARTISAN CONVENTIONS AND THE PROSPECTS FOR VOTER APPROVAL 

The foregoing discussion logically suggests the other major defect of partisan 
conventions. If one party has gained control of a cOllvention and stamped its 
political or legislative preferences on the convention's product, the "losing" party 
and its supporters can hardly be expected to support what previously has been 
viewed as anathema. In a strong two-party state such as Illinois, this is likely 
to be the coup de grace for any constitutional change. 

The proposed Illinois Constitution of 1922, which was adopted by a convention 
in which Republicans held a nearly six to one majority, and which contained ap­
portionment provisions highly favorable to Downstate Republican interests, was 
condemned by the Cook County Democratic organization and other leading Demo­
crats, and never had a chance. In Cook County alone, which turned out more 
voters than the rest of the state combined, the new Constitution was rejected by 
a vote of nearly 20 to one. Statewide, the Constitution was turned down by a vote 
of over four to one.10 

The proposed New York Constitution of 1967 did not fare much better. Opposi­
tion cutting across party lines centered principally on the proposed repeal of the 
so-called Blaine Amendment, which prohibits state aid to parochial schools, but it 
was the Democrats who defeated a propof'al for a separate ratification vote on this 
controversial proposal. Democratic leaders generally supported the work of their 
Convention, which included such favorite Democratic legislative programs as 
state assumption of public welfare obligations, while Republican leaders led by 
Mayor Lindsay of New York, and with the notable exception of Governor Rocke­
feller who gave nominal support to the new Constitution, were strongly opposed. 
At the election on November 7, 1968 the proposed Constitution was rejected by 
a vote of nearly three to one!' 

The Michigan experience is hardly reassuring. The new Constitution, which 
had been adopted on virtually straight party-line votes by the 1961-62 Convention, 
at which Republicans held a two to one majority, was strenuously opposed by the 
Democratic Party led by former Governor Swainson, by the State AFL-CIO, the 
NAACP and the other Democratic-leaning groups. It survived by a razor-thin 
majority of 50.2 percent of the 1.6 million persons who voted at the April 1, 1963 
election. That it passed at all is generally attributed to the fortuitous election to 
the governorship, in the interval between the Convention's adjournment and the 
April referendum, of the Convention's popular Republican vice-president, George 
Romney.18 

Given the equally divided partisan loyalties of the present Illinois electorate,'· 
and the presences of a persistent voting block generally thought to be between 
10 percent and 20 percent which will automatically vote "no" on any constitu­
tional proposition-good, bad or indifferent-it seems eminently clear that the 
prospects for voter approval of any constitutional changes emanating frolJl the 
coming convention will be grim indeed, if those changes are the product of a 
convention dominated by either party. Years of effort devoted to constitutional 
reform by numerous organizl'i;ions and individuals will have been almost totally 
wasted. 

One other factor, more intangible in nature, is worthy of mention. Despite a 
grea.t deal of early talk about constitutions being essentially bi-partisan or n011­

16 The vote State·wide was ISo,298 in favor and 921,398 against the new Illinois Constl­
tutlon at the Dec. 12, 1922 election. 

17 As reported in the New Yurk Times, the final vote was 1,309,197 in favor and 3,3114,63U
against the 1967 New York Constitution. Nov. 8, 1967, at 1, col. 8. 

16 Sturm. B1tpra. at 285 note 7. After an official recount the final vote stood at 810,8-60 in 
favor and 803,436 against the new Michigan Constitution. Graves, 15 Book of the States, 
1964--1965, 8upra, at ii. 

lD Based on the latest unofficial tallies for the NOYemher 5th election, it appears that 
Illinois voters have given Repuhlican Governor·elect Richard B. Ogilvie a majority of 51.3 
percent and Democratic Lieutenant Governor-elect Paul Simon a majority of 51.2 per­
cent. See Chicago Sun-Times, Nov. 1-6, 1968, at 16, and Nov. 27, 1968. at 5. 

http:Romney.18
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partisan in nature, all three of the foregoing conventions soon gave way to 
intermediate partisan bickering and endless debates, decisions which were made 
at secret party caucuses rather than in public debate, and voting by individual 
delegates that appeared to be motivated more by pOlitical ambition and self­
interest than by considerations of public interest. 

The referenda votes in New York, Michigan and Illinois suggest that ultimately 
the success of any constitutional convention depends not only on the wisdom of 
the proposals it has made, but also, just as importantly, on public confidence 
in the manner in which the convention has addressed the problems with which it 
was faced. A substantial segment of the population, regardless of normal party 
preference, if it senses that partisan!!hip has overtaken statesmanship in the 
serious business of drafting constitutional provisions for the structure and 
machinery of state government." 

THE BI-PABTISAN ALTERNATIVE AND THE ROLE OF THE PEOPLE 

Measured purely in terms of success at the polls, recent bi-partisan conventions 
have fared considerably better than partisan conventions held during the same 
period. The proposals of all four bl-partisan conventions noted above were in 
fact approved by the voters, although, significantly, the two most recent ones 
were limited to questions of reapportionment wherein the conventions were 
obliged to follow the Supreme Court's "one man-one vote" mandate, while the 
1947 New Jersey Convention specifically excluded consideration of the con­
troversial issue of reapportionment."' While the potential for partisan bickering, 
decisions made in secret at party caucuses, and voting motivated by political 
ambition and self-interest would not seem to be greatly lessened simply because a 
convention is bipartisan rather than partisan, on the basis of the record to date, 
it may be concluded that the bi-partisan approach to delegate selection, often 
coupled with convention rules which require substantially more than a simple 
majority before proposals can be submitted to the voters," offers substantially 
brighter prospects for voter approval of constitutional changes than does the 
wholly partisan approach. 

In terms of resistance to special interest pressures and elimination of "legis­
lative detail," the evidence offered by bipartisan conventions is mixed. The 1947 
New Jersey Constitution is relatively brief, with approximately 16,000 words, 
while the 1943 Missouri Constitution is inordinately long, with 40,000 words. 
In assessing the prospects for genuine constitutional improvement, however, 
mere use of an arithmetical yardstick of the number of words employed may not 
be very helpful. 

Because parties tend of necessity to think in short-run te~the next election, 
the coming legislative battle, the capture of public support-they can reasonably 
be expected, when operating in enforced bi-partisan conditions, to avoid to the 
greatest degree possible anything which smacks of controversy and, instead, to 
adopt an extremely conservative approach to the process of constitutional reform. 
This attitude has perhaps been best expressed by some present Illinois legislators 
who have already indicated that in their view the primary purpose of the 
forthcoming convention is simply to rewrite the Amendments Article so that, 
hereafter, legislatively-initiated constitutional amendments can more easily be 
ratified by the voters. In essence, the coming constitutional convention is viewed 
simply as an extra session of the General Assembly. 

When one weighs this attitude against the widely held belief that our 100­
year-old Constitution is generally obsolete, against the indisputable mandate for 
change evidenced by the overwhelming vote for Con Con on November 5th, and 
against the over-all legislative record on constitutional reform for the past 

20 In addition to the three partisan conventions discussed in the text. the proposals of 
the 1964~61 Rhode Island and 1965 TennesAee Conventions were rejected by the voters of 
those states, and the proposals of the 1964 New Hampshire Convention were approved only
In part.

" The Pennsylvania Convention of 1961-68 was also limited to consideration of only four 
constitutional articles. Its proposals. which were greatly Influenced by the work of a "tate­
wide citizens organization and the state bar association. were approved by the voters tn 
the April 1968 primaries. 

.. Under the Illinois Consfltutlon, It does not IIppear that the General Assembly has any
authority to bind the convention to a particular set of convention rules. On the contrarY. 
It appears that the convpntlon hag Inherent authorltr to adopt its own rules of procedure,
and that It can authorize submission of proposals to tile voters by a simple two·thirds or 
any other majority It deems advisable. 
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several years,"3 one may reasonably ask whether the lJi-pllrtisan approach to 
Con Con offers any real prospect for substantial constitutional change, let alone 
substantial improvement, even if the voters were to approve such changes as 
might be proposed . 

.\:'erhaps the most serious defect in the bi-partisan approach to delegate selection, 
however,lies in the fact that participation in the constitutional convention, which 
properly speaking should be representative of the broadest spectrum of political 
interests, would necessarily be restricted to the relatively new individuals who 
are closely linked with the formal organizations of the two major political 
parties. The plain fact is that the largest "party" in the State of Illinois is 
neither the Democratic nor the Republican Party, but the great mass of inde­
pendent voters who on election day generally, but not always, cast their ballots 
for candidates who have been put forward by one or the other of the two more 
organized political parties.

One need only compare the number of voters who registered and voted in two 
party primaries held on June 11, 1968, with the number of voters who voted in 
the general election held on November 5, 1968. There were nearly three times 
as many voters who voted in the general election as voted in the party primaries, 
or, stated another way, there are nearly twice as many voters who do not care to 
state a party preferenee as there are who do-for both parties combined! 24. If 
the minimum requirement for party endorsement as a convention delegate in an 
election guaranteeing bi-partisan representation were simply that the candidate 
had voted in the party's primary, the people's range of selection for delegates 
(except for those few additional independents who conceivably might get their 
names on the ballot) would, as a practical matter, be reduced by at least two­
thirds of the theoretically available choices. 

Even as a party adherent, I cannot subscribe to that theory of "limited leader­
ship" which says that only members of the Democratic or Republican Parties are 
capable of providing leadership for a consitutional convention. The evidence 
offered by the non-partisan Maryland Convention is, in fact, the other way. If 
delegate selection for the coming convention is conducted on either a partisan or 
bi-partisan basis, it is likely that many outstanding citizens, who are not closely 
linked with either of the two major political parties, will be discouraged from 
running at all. Among them may be some who have worked so long and hard to 
bring this convention about. 

It is undeniable that strong endorsements of Con Con by the two prinCipal 
gubernatorial candidates, by the Democratic and Republican party chairmen of 
Cook County, and by other state and local party leaders and candidates played a 
substantial role in passage of the November 5th referendum. But it is also un­
deniable that Con Con would have never received the overwhelming vote it did 
without the year-long efforts of the illinOis Committee for Constitutional Con­
vention, which was supported by 70 leading business, professional, labor, agricul­
tural, educational and civic organizations throughout the state and by over 25 
local citizens committees both Downstate aud in Cook ()ounty,"" and without the 
splendid media coverage and editorial support which Con Con received from 
newspapers, radio and television. Civic-minded people contributed their time, 
their money and their organizational effort-right down to the precinct level­
to bring the dramatic opportunities afforded by a constitutional convention before 
all the people of this state. 

23 Flamm, "The Adverse Prospect-The 'Case Against Con Con," 49 Chicago Bar Record 
326 (1968) . 

.. According to official records of the Secretary of State, there were 833,498 Democrats 
and 739,675 Republicans registered for the June 11, 1968 primaries, Or a total of 1,i573,173 
persons who declared their party affiliation with one or the other of the two major political
parties. By contrast, there were 2,307,29i5 votes cast for the RepubUcan gubernatorial
candidate, 2,179,i501 for the Democratic gubernatorial candidate, and 19,175 for tbe 
Socialist-Labor candidate. Or a total of 4,50i5,971 votes for the highest state office in the 
Nov. 5, 1968 general election. 

"In Cook County, local citizens committees were active in New Trier TownShip. EvanstOn 
Township, Chicago's North Side, the Third Senatorial District Western Suburbs, Palos­
Orland-Worth Townships, and South Suburban Cook County. Downstate, in addition to 
local citizens committees in Lake and DuPage Counties, there were county-wide com­
mittees in the following counties: McHenry. Kane, W1ll, DeKalb, Winnebago. Stephenson,
Whiteside, Rock Island, Knox. Warren, McDonough, Peoria, McLean, Champaign, Madison,
and St. Clair. Con Con received substantial majorltipil in all of the foregoing counties 
except the last three, and in Adams County it barely lost with 49.9 percent of the total 

vOi~ c:3!ition to the foregoing, a Stuilent Committee for a State Constitutional Convention, 
comprised of college students, functioned widely and effectively In the ChIcago area. 
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In sum, the Dverwhelming "grass roots" response whieh Con Con received Dn 
November 5th bDth cut acrDSS and went far beyond the normal partisan divisions 
which exist in this state. The General Assembly must now ask itself whether a 
bi-partisan convention, limited to delegates representing only two Df the major 
pDliticalfDrces in this State, and likely to respond in only a limited fashion to 
currents of change which have Dvertaken our state in the last 100 years, will pro­
vide an adequate response to' people's mandate of November 5th. 

"NON-PARTISAN" POLITlC8--S0METHING NEW FOB ILLINOIS 

Non-partisan constitutiDnal conventions are not a new phenomenon. At least 
three were held during the refDrm era of the second decade Df the present century: 
Nebraska in 1919-20, Massachusetts in 1917-19, and Ohio in 1912. All three pro- . 
posed substantial cDnstitutional changes which the voters approved. More re­
cently, the non-partisan eonventiDns of RhDde Island in 1944, 1951, 1955 and 1958, 
and of Alaska and Hawaii, have met with similar success, although the experi­
ence of the latter two is somewhat atypical because of the absence in those states 
Df long-established political systems and traditions comparable to thDse in other 
states in the 20th century. Against this recDrd of success at the polls, hDwever, 
stands the glaring exception Df the Maryland Convention of 1967-68. 

It is generally conceded that the Maryland delegates, who were elected in a 
single non-partisan election, were both able and conscientious. The parties un­
dDubtedly had their preferences, hut eliminatioJ;l of party labels from the ballot 
had the predictable effect Df encouraging voter selection on the basis Df merit, 
rather than simple party affiliation. While for the most part the delegates were 
known as civic and professional leaders, nearly half of them had priDr experience 
in public office. Interestingly, none of those who emerged as natural leaders 
during the Convention was actively engaged in party politics. 

Although the opinion is frequently expressed that "party responsibility" is a 
valuable, if nDt indispensable, pre-requisite to' efficient decisiDn-making, the Mary­
land CDnvention operated as or more efficiently than the partisan and bi-partisan 
conventions held recently in other states. The Maryland delegates were generally 
resistant to the external pressures of special interest groups, but in the end, the 
reform document which they produced was suppDrted by the leadership of bDth 
major political parties, by business and organized labDr, and by the civic leader­
ship of the state. 

In view Df this support Df the massed leadership of the state, the results Df the 
referendum on the proposed new Constitution held on May 14, 1968 were as 
surprising as they are instructive. Contrary to expectations that the Constitu­
tion would win approval without trouble, it was rejected by 56 percent of the 
650,000 people who turned out to vote, nearly half of the state's 1.4 million 
registered voters. 

Post-election analysis attributes two of the causes of defeat to the Convention's 
decisiDn to submit its entire work to the people in a single package, and to the 
failure of the Constitution's proponents to mount the kind of intensive," grass 
roots" campaign that is always vital to the success of any constitutional referen­
dum. The Constitution's most vocal opponents consisted mainly of two IDoSely 
organized, but nonetheless effective alliances: cDunty official!;! in rural areas 
WhDse. positiDns, secure under the 1867 Constitution, were nDt mentiDned in the 
new one; and a group of Baltimore surburbanites who feared the potential 
development of some fDrm of metrDpolitan government which, they thDUght, 
would necessarily result in higher taxes and possibly racial integration of their 
schools. The Maryland Convention's proposals would undoubtedly have fared 
better if these two opposition groups been divided by means Df separate sub­
missions and if there had been a better organized campaign for vDter apprDval 
after the Convention's adjournment. 

A third factor in the defeat was that bDth the Maryland ConventiDn and the 
referendum on its proposals were held at a time of grave social unrest and civil 
disDrder.'" 'l'he Convention, while includiug the best Df the state's civic leader­
ship, did not enlist the direct participation of those people, black or white, who 
were most directly affected by this social crisis. A document labeled as refDrm, 
produced by those standing largely outside the swirl of social crisis, could Dnly 
have increased the wariness of an already uneasy electDrate . 

... llIinois experijimced a similar period of unrest during its Convention of 1862, held dnr­
lng the Civil War. The proposals of this Convention were also rejected by the voters. see 
"Report of the Committee on Constitutional Revision," Appendix C, 8upra, at 70-71. 
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On the whole, the Maryland experience is both encouraging and instructive. 
First, it demonstrates the workability of the non-partisan selection process for 
convention delegates. The Maryland Convention cannot be faulted in terms of 
either the quality of the delegates who were elected, or of the document which 
they produced under the full scrutiny of the news media and the public. In short, 
minimization of partisan and speciat interest pressures at a constitutional con­
vention pays off in constitution-making as opposed to legislating. Second, the 
first two factors contributing to defeat of the Maryland Constitution are clearly 
correctable, the one by separate submissions of the more controversial proposals, 
and the other by an intensive post-convention campaign to increase voter under­
standing. 

The third factor contributing to defeat of the Maryland Constitution, social 
crisis, is a fact of contemporary society which we caunot escape. A constitutional 
convention cannot itself solve all the social ills of our times. But the Maryland 
experience suggests, at a minimum, that if a new charter for government is to 
meet the people's approval, the convention which frames it should properly 
include the representatives of all the people whose approval is being sought. 

In the end, constitution-making is riot simply an exercise in legal draftsman­
ship. Nor can it be viewed solely in terms of the classical approach of bringing 
greater efficiency and economy to the operation of state government. Ultimately, 
the process of renewal and repair of the basic structure and machinery of gov­
ernment is aimed at nothing less than increasing the ability of government to 
respond more adequately to the tough, expensive and terribly human problems 
of our society. In this process, where people must strive to find common ground, 
there is no room for the narrower "clash of party and interest... 

Con Con, then, offers both a tremendous challenge and an exciting oppor­
tunity to the people of this state. By opening the delegate selection process to 
all the people, and allowing full expression to be given to all the contending 
forces of our society, we may do much to end the mutual hostility, suspicion and 
divisiveness which we, as a people, cannot long endure. With patience, under­
standing, intelligence, and human decency toward one another, we the people 
of Illinois, acting within the framework of the law, can and will establish a 
new tone, and chart new directions, for the government under which we live. 
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(FroM. the r~:cic.'lgo Jar I".ccord, DcccIlbcr, 1968) 

Can Public Officials Be Delegates to the 
Constitutional Convention? 

By WILBUR S. LEGG 

WITH the approval o~ Novem­
ber 5, 1968, of a constitutional con­
vention for Illinois, attention has 
turned to the composition of the 
convention. One of the questions 
now presented is whether any pub­
lic official, and particularly a mem­
ber of the General Assembly, can 
have seat in the convention. 1 

Article XIV, Section 1 of the 
Illinois Constitution provides that 
the qualification of delegates to a 
constitutional convention "shall be 
the same as that of members of the 
Senate."2 In addition to require­
ments of citizenship, age and 
residence,3 and certain disqualifi­
cations,4 Article IV of the Consti­
tution provides as follows in 
Section 3: 

"N0 judge or clerk of any 
court, Secretary of State, At­
torney General, State's Attor­
ney, recorder, sheriff, or 
collector of public revenue, 
member of either House of Con­
gress, or person holding any lu­
crative office under the United 

States or this State, or any 
foreign government, shall have 
a seat in the General Assembly; 
Provided, that appointments in 
the militia, and the offices of 
notary public and justice of the 
peace, shall not be considered 
lucrative. Nor shall any person 
holding any office of honor or 
profit under any foreign govern­
ment, or under the government 
of the United States, (except 
postmasters whose annual com­
pensation does not exceed the 
sum of three hundred dollars) 
hold any office of honor or profit 
under the authority of this 
State." 

This article is derived from a 
subcommittee report prepared for 
the CBA Committee on Constitu­
tional Revision by the author with 
Robert Roos, Jr., William Singer, 
Chester Kamin and Peter Tomei, 
who contributed to the work un­
derlying its preparation; Arnold 
Flamm has contributed valuable 
criticism. 
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CONCLUSIONS 

The conclusions of this article 
are that: 

1. A senator-elect to the Illi­
nois General Assembly cannot 
hold any lucrative office in the 
Illinois, United States or any 
foreign government when he 
takes his ileat in the Senate; 

2. This lack of any lucrative 
office is a qualification of his 
right to take his seat in the 
Senate; 

3. Article XIV, Section 1 re­
quires a delegate to have the 
same qualifications as a senator; 

4. A qualification of a dele­
gate's right to take his seat in the 
convention is that he hold no lu­
crative office in the Illinois, 
United States or any foreign 
government at the time he takes 
his seat; 

5. A seat in either the 
House or the Senate of the Illi­
nois· General Assembly is a 
lucrative office, as is any com­
pensated office in the Illinois, 
United States or any foreign 
government; 

6. A delegate-elect cannot 
hold a seat in the House or the 
Senate of the Illinois General­
Assembly or any other compen­
sated office in the Illinois, United 
States, or any foreign govern­
ment, when he takes his seat as 
a convention delegate; 

7. The common law rule is 
that an office holder's acceptance 
of a second office incompatible 
with his first office automatically 
vacates his first office unless 
holding the first office specifi­
cally makes the holder ineligible 
for election or appointment to 
the second office; 

8. A member of the Illinois 
House or Senate, or a holder of 
any compensated office in the 
Illinois, United States or any 
foreign government, who takes 

a seat in the Illinois Constitu­
tional Convention thereby ipso 
facto vacates his seat in the 
House or Senate or his other 
office; 
9. If a legal dispute arises, 
a circuit court has jurisdiction 
in mandamus action to deter­
mine that a vacancy exists in the 
General Assembly, and to order 
certifi.cation of the vacancy by 
the proper officer to the Gover­
nor to be filled in accordance 
with Article IV, Section 2 of the 
Illinois Constitution of 1870; 

10. If a seat on the Illinois 
Constitutional Convention were 
itself an office, Article V, Section 
5 of the Constitution of 1870 
would make the governor, lieu­
tenant governor, auditor, secre­
tary of state, superintendent of 
public instruction and attorney 
general ineligible to take a dele­
gate's seat at any time during 
the term of their office even if 
they resigned prior to the end of 
that term. The available author­
ity is in conflict on whether a 
seat in the convention is a state 
office.s Since it is unlikely that 
these state officers would wish to 
vacate their offices to take seats 
as delegates, this question is not 
discussed at any length in this 
paper. 

From the foregoing it can be 
seen that these conclusions are 
based, not on the general common 
law prohibition against one per­
son's holding two offices simul­
taneously, but rather on the 
qualifications of a senator under 
Article IV, Sections 3 and 4, which 
Article XIV, Section 1 makes also 
the qualifications of a delegate. 

Qualifications of a Senator 
and Delegate 

Article XIV, Section 1 requires 
delegates to have the qualifications 
of a state senator. The qualifica­
tions of a senator are found in 
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Article IV, under three sections 
(§§ 3, 4, 5) grouped together 
under the heading "Eligibility And 
Oath." Section 3 enumerates a 
number of characteristics which 
determine whether a state senator 
or state representative may have 
a seat in the General Assembly." 
Section 4 lists certain character­
istics which bar a person from 
having a seat in the General As­
sembly.7 Among the character­
istics required in Section 3 are age, 
residence and citizenship require­
ments followed by the language 
quoted above to the effect that any 
person holding lucrative office in 
the government of Illinois, the 
United States or any foreign coun­
try shall not have a seat in the 
General Assembly. This grouping 
of required characteristics evolved 
quite deliberately in the Conven­
tion of 1869-70, and it appears 
evident from the grouping that all 
the required sen a torial character­
istics were "qualifications" of sen­
ators which were incorporated into 
Article XIV, Section 1 as the quali­
fications of delegates. 

The Constitution of 1848 con­
tained no qualifications for dele­
gates. The legislature, however, 
required in the enabling act for the 
Convention of 1869-1870 that the 
delegates take an oath to qualify 
as members of the Convention. 
The legislature's authority to re­
quire such an oath was questioned 
in the Convention on the ground 
that the legislature could not re­
quire what the Constitution of 1848 
had not required, and the Conven­
tion was embroiled for nearly four 
days at the opening of its session 
on this point.8 Thereafter the 
sense of the Convention appeared 
to be to specify in the new consti­
tution both qualifications and an 
oath for members. 

Mr. Sedgwick early proposed as 
a resolution for the consideration 
of the Committee on the Legisla­
tive Department that "no judge of 

allY court of law or equity, Secre­
tary of State, Attorney General, 
county attorney, recorder, clerk of 
any court of record, sheriff or col­
lector of the public revenue, mem­
ber of either House of Congress, or 
person holding any lucrative office 
under the United States or this 
State, or any foreign government, 
shaH have a seat in the General As­
sembly, or in any Convention 
called for the purpose of revising, 
altering or amending the Constitu­
tion of the State; Provided ..."9 

(Underlining added.) Except for 
the underlined portion, this lan­
guage was copied, with minor 
changes not pertinent here, from 
Article III, Section 29 of the Con­
stitution of 1848. The underlined 
portion extended its application to 
delegates to a convention. 

Thereafter, the Committee on 
Amendments submitted a majority 
report and two minority reports 
regarding the Amendments Article 
to the Constitution.lO The majority 
report and the Haines-Springer 
minority report each provided for 
delegates in the same number and 
having the same qualifications as 
members of the House of Repre­
sentatives. The Archer-Brown mi­
nority report deliberately adhered 
to the policy of the Constitution of 
1848 by omitting any qualification 
for delegates. The Haines-Springer 
minority report was adopted by 
the Convention,u Later, because 
it was felt that the number of rep­
resentatives would be so large as 
to make unwieldy a convention of 
similar number, the number of 
delegates was changed to twice the 
number of senators, and the quali­
fications to those of senators,12 

Finally the Committee on Revi­
sions and Adjustments incorpor­
ated into Article IV, Section 3 the 
prohibition of Article III, Section 
29 of the Constitution of 1848, as 
well as the citizenship, residence 
and age requirements.13 A further 
section providing that certain con­

http:requirements.13
http:Constitution.lO
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victions or failure to account for 
or pay over public moneys made a 
person ineligible to the General 
Assembly, was inserted as Section 
4 immediately following. Section 
5 prescribing the oath of office for 
members of the General Assembly 
followed. The three sections were 
grouped together under the head­
ing "Eligibility and Oath." Thus 
the characteristics required of a 
senator were accumulated in two 
consecutive sections for easy ref­
erence, and they were made "quali ­
fications" for the office in the sense 
of conditions precedent to holding 
office. The prohibition of Article 
III, Section 29 of the Constitution 
of 1848 was thereby extended to 
delegates by the "qualification" 
language already included by the 
convention in the Amendments 
Article.14 

Specific Prohibitions and 

Exceptions Applicable to 

Convention Delegates 


Article IV, Section 3 lists judges, 

clerks of any court, the secretary of 

state, the attorney general, state's 

attorneys, recorder, sheriffs, collec­

ton: of public revenue, and mem­

bers of either House of Congress 

as being specifically excluded from 

simultaneously holding a seat in 

the General Assembly. One case 

and a number of opinions of the 

Attorney General from time to 

time have ruled that a member of 

the General Assembly could not 

simultaneously hold his seat in the 

General Assembly and the offices 

of municipal court clerk, member 

of a county board of supervisors, 

and mayor.15 It follows that a. 

delegate to the convention could 

not at the same time hold any of 

these offices while he is a delegate. 


In the last sentence of Article 

IV, Section 3, simultaneous hold­

ing of offices of "honor or profit" 

under a foreign or the United 

States government and under the 


Illinois government is prohibited. 
An office of "profit" would appear 
to be the same as a "lucrative" 
office within the meaning of the 
preceding sentence, since it has 
been held that a "lucrative" office 
is one "to which there is attached 
a compensation for services ren­
dered."16 It thus would appear 
that a number of cases and opin­
ions holding offices of profit to be 
incompatible under the last sen­
tence should also be applied to de­
termine that these offices are 
"lucrative" offices incompatible 
with being a delegate to the con­
vention. Such offices have included 
the offices of mayor, village trustee, 
town collector, town clerk, post­
master, assistant postmaster, city 
attorney, police magistrate, and 
commissioned officer in the U. S. 
Army.17 

The Illinois Supreme Court has 
recently held that certain "rela­
tively minor ministerial positions" 
could be held simultaneously by 
members of the General Assembly, 
because these positions were not of 
the kind enumerated in Article IV, 
Section 3 prior to its reference to 
"lucrative office," but rather were 
either honorary or more in the 
nature of an "employment" than 
an "office." People v. Capuzi, 20 
Ill. 2d 486 (1960). At issue in the 
Capuzi case were the posts of pres­
ident of a village whose affairs 
were managed by a village man­
ager, deputy county coroner, dep­
uty clerk and 'deputy bailiff of a 
municipal court.IS Similarly, ap­
pointments in the militia (as dis­
tinguished from the U. S. Army) 
are specifically excepted from the 
prohibition, 1928 Rep. Atty-Gen. 
98; 1916 Rep. Atty-Gen. 285, and 
a member of a party's state central 
committee is not barred because 
the state central committee is a 
party, as distinguished from a 
public, office, 1916 Rep. Atty-Gen. 
933. Notaries public and justices 
of peace are specifically exempted 

http:court.IS
http:mayor.15
http:Article.14
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from the prohibition by Article 
IV, Section 3. Thus a delegate 
could hold any of these or simi­
lar positions while sitting as a 
delegate. 

Incompatibility of Seats in the 

General Assembly 


and the Convention 


Since a holder of "any lucrative 
office" may not have a seat as <l 

senator, and hence under Article 
XIV, Section 1 may not have a 
seat as a delegate to a convention, 
the controlling question here is 
whether a member of the General 
Assembly holds "lucrative office." 

The definition of "lucrative of­
fice" should begin with the defini­
tion of "office" in Article V, Sec­
tion 24 of the Constitution, since 
the Constitution does not distin­
guish usage of the word in its 
various articles. l Y This Section 
distinguishes "office" from "em­
ployment" as follows: 

"An office is a public position 
created by the constitution or 
law, continuing during the pleas­
ure of the appointing power, or 
for a fixed time, with a successor 
elected or appointed. An em­
ployment is an agency, for a tem­
porary purpose, which ceases 
when that purpose is accom­
plished." 
The following section, Article V, 

Section 25, prescribes an oath of 
office for "All civil officers, except 
members of the General Assembly 
and such inferior officers as may be 
by law exempted ..." A different 
oath for members of the General 
Assembly was prescribed in Arti ­
cle IV, Section 5. The specific ex­
ception of members of the General 
Assembly in Article V, Section 25 
would have been unnecessary if 
the drafters had not regarded 
members of the General Assembly 
as "civil officers." 

That they did regard members 
of the General Assembly as "offi­

cers" is clear from their debates on 
the oaths required in Article IV, 
Section 5 and in Article V, Section 
25. In opposing the special oath 
for the Legislature ultimately in­
cluded in Article IV, Section 5, Mr. 
Tincher argued: 

"If the oath is a panacea for 
all the ills of life, I am certainly 
for it; and if it is a good oath, it 
is certainly good for everybody. 
If it is good for members of the 
Legislature, it is good for the 
judiciary and the executive; and 
if my esteemed friend from 
Cook [Mr. Medill] regards this 
of importance, why not amend 
it, let it apply then to the execu­
tive, legislative and all State 
and county offices, and have all 
officers bound by the same 
oath ?"20 

When the oath ultimately included 
in Article V, Section 25 was first 
proposed, it was to be required of 
"members of the General Assem­
bly," and all officers, executive and 
judicial, except such as might be 
exemptep. by law. Mr. Allen's mo­
tion to delete the words "General 
Assembly" was adopted after he 
argued that such action was neces­
sary "to preserve the form of oath 
prescribed by the legislative article 
to the members of the General As­
sembly. I have no objection to the 
section as it applies to other offi­
cers of the state, but to members 
of the General Assembly that oath 
is peculiarly appropriate." (Em­
phasis supplied.) ~ I The view of 
the delegates has been confirmed in 
cases from other states in which 
courts have ruled on whether a 
member of the legislature holds a 
public office.2~ 

The attributes of civil office 
under Article V, Section 24 were 
stated at greater length in Mc­
Kinley v. City of Chicago, 291 Ill. 
App. 571 (lst Dist. 1937) J'ev'd on 
other grounds, 369 Ill. 268 (1938), 
an action by two associate judges 
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for their salaries during the time 
from the election at which they 
were apparently defeated to the 
date their challenge of the election 
was upheld. In discussing whether 
they were "employees" or "offi­
cers" within the meaning of Ar­
ticle V, Section 24, the court said: 

"From a consideration of all 
the authorities it is, we think, 
apparent that whether the name 
office or employment is used, the 
relationship of those who render 
service in public positions under 
the laws and constitution of this 
State are of two classes funda­
mentally different in their na­
ture. In the first class the 
relationship exists through a 
title derived from the people in 
whom sovereignty resides. In 
the second class, the right is 
through the pleasure of some 
subordinate department official 
or agency. In the first class the 
occupant holds title for a fixed 
and definite time declared by 
law, while in the second the oc­
cupant serves for an uncertain, 
indefinite and undetermined pe­
riod. In the first class the duties 
to be performed by reason of the 
relationship are independent in 
their nature, partaking of the 
nature of that sovereignty from 
which the right is derived, while 
in the second class the duties are 
subordinate in their nature and 
within the discretion of a supe­
rior agency or officer ..." 291 
III. App. at 593. 

Membership in the General As­
sembly has all of the attributes of 
office enumerated by the court: 
title derived from the people who 
elect the members, a term of office 
declared by law, independent du­
ties. Similarly, the rationale of the 
Supreme Court (People v. Capuzi, 
20 Ill. 2d 486 (1960», in holding 
that an honorary village president, 
a deputy county coroner, and 
deputy bailiffs and deputy clerks 

of a municipal court were not con­
stitutional officers, because they 
held only relatively minor minis­
terial positions at the pleasure of 
some other official, would imply 
that a seat in the General Assem­
bly was a "lucrative office." State 
senators and State representatives 
clearly do not hold either minor or 
ministerial positions at the pleas­
ure of other officials. Thus it would 
appear that they hold "office" 
within the meaning of Article V, 
Section 24. 

Since they are compensated ac­
cording to the manner provided in 
Article IV, Section 21, they also 
hold lucrative office. Moreover, a 
member of the General Assembly 
could not by waiving his salary 
fixed by law thereby become a 
holder of an office which was not 
"Iucrative."23 

In 1918, the contention was ad­
vanced that the phrase "any lucra­
tive office" could not include seats 
in the General Assembly.24 This 
contention was based on the prop­
osition that "any lucrative office" 
in Article IV, Section 3 must mean 
"any lucrative office except a seat 
in the General Assembly," because 
a contrary construction would bar 
persons elected to the General As­
sembly from taking their seats 
even though they held no other lu­
crative office under the State of 
Illinois or the United States or a 
foreign government. Thus, it was 
urged that the pertinent language 
should be read as follows: 

"No person holding any lucra­
tive office under this State, ex­
cept a seat in the General 
Assembly, shall have a seat in 
the General Assembly." 

In the alternative it was urged 
that a seat in the General Assem­
bly is not an "office," a position 
heretofore discussed. Both these 
arguments go too far, however, for 
if "any lucrative office" does not 
include a seat in the General As­
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sembly, one would reach the 
absurd result that there is no pro­
hibition in the Constitution against 
one person's holding seats in both 
the Senate and House of Represen­
tatives simultaneously. This prohi­
bition appears to have been so 
clearly understood, however, that 
no one has ever challenged it in 
Illinois by attempting to hold seats 
in both the Senate and the House.!l5 

The better view then appears to 
be that a seat in the General 
Assembly is a "lucrative office" 
within the meaning of Article IV, 
Section 3, and that when the quali­
fications of Article IV, Section 3 
are applied to convention delegates 
in accordance with the requirement 
of Article XIV, Section 1, a person 
who holds a seat in the General 
Assembly cannot continue to hold 
that seat and "have a seat" in the 
convention at the same time. , 

Effect of Incompatibility 
of Two Offices 

. The question remains whether a 
holder of one of the enumerated of­
fices or of a "lucrative office" is in­
eligible for election to the office of 
convention delegate, or whether 
the prohibition is simply against 
the holding of two offices at the 
same time. 

Mechem states the distinction as 
follows: 

"It is frequently declared that 
persons holding one office shall 
be ineligible to election to an­
other, either generally or of a 
certain kind. These provisions 
being held to incapacitate the in­
cumbent of the first office to elec­
tion to the second, it follows that 
any attempted election to the 
second is void and that if, by 
color of it, he attempts to hold 
the second office he will be re­
moved from it. It is thus the 
second office which is vacated in­
stead of the first ... 
"Where, however, it is the hold­
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ing of two offices at the same 
time which is forbidden by the 
constitution or the statutes, a 
statutory incompatibility is cre­
ated, similar in its effect to that 
of the common law, and, as in 

, the case of the latter, it is well 
settled, operates ipso facto to 
vacate the first. 
"No judicial determination is 
therefore necessary to declare 
the vacancy of the first, but the 
moment he accepts the new office 
the old one becomes vacant." 
Mechem, Public Offices and Offi­
cers, §§428-429 (3rd ed. 1890). 

No Illinois judicial opllllOns 
have dealt with the question 
whether an incumbent of one of 
the enumerated offices or of a "lu­
crative office" is ineligible to run 
for the General Assembly. In only 
one case has there been a challenge 
to the eligibility of an incumbent 
of a federal office of "honor or 
profit" to hold an office of "honor 
or profit" under the State, under 
the last sentence of Article IV, 
Section 3, and there the court de­
clined to rule on the issue.26 

On the other hand, there have 
been a number of cases dealing 
with the reverse situations. In one 
case, a State senator who was 
elected Clerk of the Municipal 
Court of Chicago was held to have 
vacated automatically his Senate 
seat upon his acceptance of the 
latter office.~7 In other cases, in­
cumbents of offices of "honor or 
profit" under the State who ac­
cepted federal offices of "honor or 
profit" have been held to have va­
cated ipso facto their prior of­
fices.~~ While not squarely in 
point, the sense of these holdings is 
that Article IV, Section 3 is a pro­
hibition against the holding of two 
offices at one time, rather than a 
bar to eligibility. 

Mechem supports the foregoing 
conclusion.' Mechem's example of 
a provision which requires only 
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vacation of the first office upon 
qualification for another incom­
patible office is almost identical to 
Article IV, Section 3: 

"Where the Constitution pro­
vides that no person holding any 
lucrative office under the State, 
shall be a member of the general 
assembly, one who accepts an 
election to the assembly while 
holding the office of circuit judge 
vacates the latter office . . ." 
Mechem, Public Offices and Offi­
cers, § 431 (3rd ed. 1890). 

From the foregoing it is reason­
able to conclude that persons hold­
ing the enumerated offices or "any
lucrative office" under Article IV, 
Section 3 are not ineligible for 
the office of convention delegate, 
unless made so by another provi­
sion of the Constitution, but that, 
if they were to be elected and ac­
cept the position of delegate, they 
would automatically vacate their 
prior offices. 

Discussing provisions which bar 
eligibility, Mechem states: 

"Thus, as in the Constitution of 
California, it is sometimes de­
clared that 'No person holding 
any lucrative office under the 
United States or any other 
power shall be eligible to any 
civil office of profit under this 
State;' or, as in Indiana 'that no 
person elected to any judicial 
office shall, during the term for 
which he was elected, be eligible 
to any office of trust or profit
under the state, other than a 
judicial one' ..." Mechem, Pub­
lic Offices and Officers § 76 (3rd 
ed. 1890). 
The similar provision in Article 

V, Section 5 of the Illinois Con­
stitution makes the governor, lieu­
tenant governor, auditor, secretary 
of state, superintendent of public 
instruction, and attorney-general 
ineligible to other state office dur­
ing the period for which they have 
been elected. 

Enforcement of Sanction 

Against Office Holder who 


Takes Delegate's Seat 


Although the sanction for taking 
a position incompatible with an 
office already held is automatic va­
cation of the former office, it may 
be necessary to enforce the sanc­
tion. Where the violation is clear, 
an action of mandamus to compel 
the appropriate official to institute 
action to fill the vacancy has been 
held appropriate.29 Where the vio­
lation is not clear, a quo warranto 
proceeding to challenge title to the 
first office has been deemed appro­
priate.30 Without one or the other 
of such proceedings, it is question­
able whether compensation for the 
first office might be withheld by 
administrative determination 
only.31 

In view of the provisions of Ar­
ticle IV, Section 9 of the Constitu­
tion, conferring on the houses of 
the General Assembly the right to 
be "the judge of the election, re­
turns and qualifications of its mem­
bers ...", it might be argued that 
the issue of whether a member of 
the General Assembly vacated his 
seat is properly within the jurisdic­
tion of the legislative branch to de­
termine. However, in People ez 
rel. Myers v. Haas, 145 Ill. App. 
283 (1st Dist. 1908), the court held 
that the issue was squarely within 
its competence. Distinguishing be­
tween qualifications and automatic 
vacation the court stated: 

"Counsel for the defendant in 
error advance the argument that 
the courts of the state may not 
try the title and qualifications of 
a senator to his seat in the 
senate. 

"Undoubtedly it is true, and 
we dare not gainsay it because 
the constitution so provides, that 
in the General Assembly each 
house shall 'be the judges of the 
election returns, and qualifica­
tions of its members.' Far be it 
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from us to undertake to adjudi­
cate in respect to the election, 
the election returns or the quali­
fications of Mr. Galpin as a state 
senator. For the purpose of the 
present inquiry we may, how­
ever, determine, and not only 
that but it is our duty under the 
law, to determine whether or not 
Mr. Galpin has voluntarily re­
signed the office of state senator 
of the second district." Id. at 
288. 
The court held that Senator Gal­

pin had vacated his seat in the 
senate by his election to the office 
of Municipal court clerk. In so do­
ing it relied on People ex. rel. 
Fuller v. Hilliard, 29 Ill. 413 
(1862) . In this case the Illinois 
Supreme Court ordered a county 
clerk to certify the election of Mel­
ville Fuller (later Chief Justice of 
the U. S. Supreme Court) to the 
Illinois House of Representatives 
in 1862, despite the contention that 
only the House could judge the 
election of its members. 

Hilliard went much further than 
Haas, because the court was re­
quiring an act which directly bore 
on determination of an election to 
the House. Such determinations 
are within the competence of the 
House under Article IV, Section 
9, as the court recognized in 
Hilliard.52 

To Summarize Again: 
1. All of the "qualifications" re­

quired of State senators under 
Article IV, Sections 3 and 4 are 
also required of delegates to a con­
stitutional convention under Arti­
cle XIV, Section 1. 

2. While there is no judicial 
precedent squarely in point, the 
legal authorities which do exist 
suggest that persons holding the 
offices enumerated in Article IV, 
Section 3 or "any lucrative office" 
are not "disqualified" or barred 
from eligibility to a seat in the 
Senate and, thus, that they' are not 

"disqualified" or barred from eligi­
bility to a seat in a constitutional 
convention under Article XIV, 
Section 1. 

3. On the other hand, the legal 
authorities strongly support the 
conclusion that, if persons holding 
the offices enumerated in Article 
IV, Section 3 or "any lucrative 
office" are elected as convention 
delegates, they would, upon accept­
ance of their seats, automatically 
vacate their former offices under 
the provisions of Article XIV, Sec­
tion 1 as that section incorporates 
Article IV, Section 3. Any other 
interpretation would render the 
cited provisions apparently mean­
ingless. 

4. Either a mandamus action to 
compel action to fill the vacancy or 
a quo warranto proceeding to chal· 
lenge title to the former office may 
be brought to enforce the sanction 
of automatic vacation. 

5. A "lucrative office" is a pub· 
lic position created by the constitu­
tion or by law, continuing during 
the pleasure of the appointing 
power or for a fixed period of time 
with a successor elected or ap­
pointed, to which compensation is 
attached by law regardless of 
whether that compensation is ac­
cepted or waived. The term "lucra­
tive office," however, does not in­
clude "relatively minor ministerial 
positions" held at the pleasure of 
another official. 

6. A member of the General 
Assembly holds "lucrative office," 
even though he might waive his 
legislative salary, and thus, while 
not ineligible for election as a con­
vention delegate, would, upon ac­
ceptance of a convention seat, 
vacate his seat in the General As­
sembly under the provisions of 
Article XIV, Section 1 as that sec­
tion incorporates the provisions of 
Article IV, Section 3. 

FOOTNOTES 
1. For convenient·e. delegates to the cODVentiOll•... 

will be called "delegale." in Ihia article. 
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"members" will ~f('r ouly -to IIwmlJ«.'r1i of tl~.., 
GeneraJ As~elllbly. 

2. ]11. ('oust.• art. XIV.' § L 
:l. Sta:e. tWllutOl'S JHUh. 1»u Unitl·.1 S1.ilttJS citi­

zens, must lun'e llttailH'd thl~, aKc uf :.!:). ,nul lUust 
have btlcn ~t\idt~nts for 5 y(mrs (If tho tollate alHI 
lor tho 2 yearH lH'xt Jln·t't·{lillg the td(~cticm HI the 
di:.;trid from whieh they aro' clef'led. 111. COIIKt., 
art. IV. § a. 

-t. Persolls f'(IU\'if"t"d of hril",·ry, (Injury ur 
other infamous crimm.;. alld -c'ollef'tors ur holderb 
of Imblif' Ulonil!8 who hnvl' 1101, IUlldl! all ul'j'ounting 
as retjuire<i by lu\\', aro illl~ligihl., fflr Ibo General 

tts:e:.bYu. 0CO:~l{, ~~it(.:c l'~ ~~~t or trust. ill UIO 

5. Five cases dcc'icled 011 thiN point hnve di­
vided in their holdings, two holding that the delu· 
gilt. were OfliC4:'rK, (JIJlle v" Mosher. 112 N.\V. 
7~5 (Mich., 1907); Ki'd~riek v. J/eiutzlemull, 1:J~ 
.', Hl1l~P. !)~2 (». Ahu..ku, 1955», Ilud thl'4.'8 hold· 
illg that they did lIot hold an oml"t.~ created by 
1't&te law or the cOll!'ltitution (~t(t'" v. Ift)!le"TII, 70 
So. 863 (La.• 1916); HI..I. v. D"Jlie. 70 So. 32~ 
(La.• 1915); Boa-rd oj Co,nm.i.lriOIU'rll v. AttfjTnf~lI' 
General. 229 A. 2d a88. diu.,.!. 2:10 A. 2d 61 
(Md.• 1967». III eu('h f'Iue the (~i,rt'ulll~lall('es 
and eonstitutiollal provisions in\'olved differed in 
material res)lOCls from the Illinois COlIslitlltion of 
HI70 3nd from the pre~ent c'sll of " eouvention 
strictly in accordance with Artide X IV', Het·tion 
1 of that constitution. Although in the Convention 
of 1~69·70 fornwr JmJlie8 t;kiulu'r hucl .rj,.......ed 
dlat delegates \Vt're not oftictlrs retJuirH to taake 
an oath beeauso tbeir J)os.itioll had no c'olltinuing 
nature 118 a-ttested by lhe faillll'e to pru\'ide auy
means of filling vllcundes in the ('011 nautioll (De­
bate, and Proce('diuUII oj the llliuo;1I OtJllstUUtiQllal 
efHu}(!"fiuli. 1869-70, 31-32 (Springfield 1870»), 
tbe convention siienct'd 8uc'h ar,r:ument for the 
(uture by providing in Arlit·le XIV, Seetion 1, 
speCifically for both a delegate's oath an(l the 
IiJling ·of v8t'anC"'ies ill the t.~onvl'ntion. The prill ­
c·ipaJ difti(~ulty in finding dplegutc~ to be oftkers 
lies in the definition of ·'office" us distinf't from 
"employment" in Artide V, Section 24 of the 1~70 
Constitution. The delegate's position lneE'ts three 
of the fuur chara('wrilltics of oftiu preal.'ribed in 
this section, but does not c'ontinut" for a fixed 
time Of' during the pleasure of tht> allpointiug 
power. This 8t>ction has been ('ollstrued in Mr­
Kill/ell v. OUII 01 Ohi<-..go. 291 111. AW. 571. 593 
(lit Hid., J 937). rlw'd on other grQumls, 369 
III. 26~ (1938). in whi<"h tbe ('ourt emphasized 
the ff.Howing as ch~raeteristj('s of ottic'e: (1) 
derivation of title to the positioll dire('t])· from 
the people as distinguished from R subordinate­
I."()vernment otiicial or agency; (2) the hulependcnt 
nature of .the dntit's of au oftif'e: l\nd (3) tell\lre 
for a period de«'lured by law. Ag-ain the delegatt"s
IH)Sition resembles an oftiee 1II0~ nearly than an 
employment in deriving title directly from ·the 
people and in havill, independeont duties, but it 
has no fixed terlll SID('e tI.~ ("on vllution may sit 
for &B long as it finds it necessury to complete its 
,,'ork. 

6. "I 3. No person shall ·be a Senator who 
.hall not have attained the age of twenty-five 
years, or • Representative who shall n06. have al­
tained 'the age of twenty..one years. No penon
shall be a Senator or a ROl,reaentativo who shMII 
not be a citizen of the United States, aud who 
shall not have been for fivo years a resident of 
this State, and for two r,ears next prec'eding his 
election a residell t with n the territory forming
the distrld from which he i. eleeted. No judge or . 
clerk of any ~ourt, Secretary of State. Attorney
General, State's Attorney, recorder, sheriff. or ("01­
lector of public revenue. memher of either House 
of Congress, or person holding any lucrative 
08iee under the United Stat.. or this state. or 
~y foreign govermnent. shan have a seat in the 
""neraJ A ...mbly: Provided. tbat appointmenta in 
the militia, and the onires of .notary publie and 
justice of the peace, shall not be ('on8idered lu· 
..ative. Nor shan any penon holding any 0111.. 
of honol' or profit und~r any tort'ign goverllloent. 
or under the governm~nt of the United States, 
~eept postmasters whose annual romjleJl..li.... 
--......... _~ ..... b ...........) 

lHlld any office of tUJllor or jJl'oJit under tilt! au­
thority of this StUb:." 

7. "1 4. No J)I~rl'Son who has been, or hereuf.cr 
sJlall be convicted of bribery, perjury or other 

::!;II:;;'U~ ~~n~~to~'~r i.~rd:rc~-;tl;Jllbl~: l!:~rie~~;:~ 
:du~11 Hot Il.lvt· ut·f·ouutA.~d for alld .mid over, ac~ 
('or.liil" to law, all sud. 1II0Ut'Y!i due· from him. 
~hull tit! elildhle to the (jeneral AfiSemhl)', or to 
lilly onic's of profit or trU:i-t in this State." 

fl. IJebute6 ami Pr(Jceedin!l1l Q/ thp. IlIil101" 
{~(Jw,lilu·litmal CO'flVI"utilJU, 1869-70, 7-49 (Spring·
field 11170). hereinafter called tb. lB69·70 Deblll••• 

9. Jd. ut 76. 
10. Itl.•t 1309·1310. 
11. Itl. at 1312. 
12. Id. at 15tH. 
13. 1<1. at 1716. 
14. It has been suggested that the flualifi.'a­

lions illco1'l)()rated frolU Article IV, 8edions. :.I and 
4, into Artide XIV. ~tion 1, were restrictt"d to 
tlte age, resi<ienee and citizt!HShip rt.oquirelUcnts for 
.il·atu· I\enalnrs. In &ctions a and 4, however, 
there is no distillrtion between tbese charac.erilStks 
Hull 1htt J't'maining ones spe('ifie-«i ill those set·tiona 
whic'h would wurrant such a limited view of the 
qualith'ations of a state senator. Furthermore, it 
hus qeell held that the disqualifying rhara(-teristiu 
of Artkl. IV. Section 4. have been held to be 
qualific:dions of whh·h the m~IIlbers of the Gpn· 
~ral ASBf'Hlbly are the judge under Artide IV. 
s..·tion 9. Rei! v. Barrett. 355 III. 104. 125·129 
(l9:1~). It would appear tbol characteristics which 

:fseo(~~a~:~ijtA:~:i~:!d~~te~tiA";ti~~' ~r~:°Se~ii:u~~ 
siul'e nothing in the C'onstitution or the debates 
itidit-att'!i any difference in the lIsace of the ","ord 
u(lUulifieations" in the two sections. See also Bond 
\'. Floyd. 385 U.S. 116. 128·129 (1966). in whieh 
thE! Georgia constitution's dual olice prohibition 
W;t~ li8tf>Cl HS It qualification for .• seat in the 
Gt>orgia ass~lI1bl)'. 

15. P,ople "" rei. JIy.,. v. Han•• 145 III. App. 
2><3 (lst Hist. 190>1) (municipal court clerk); 
1921·22 Rep. Atty·Gen. 83 (member of county 

~~~u~.f ,~,~,::t;:~~:\ ~ m~1Ke!.e~tt;.~~·nil~55~ 
1177 (mayor. member of county board of supe.... 
"iBon). 

Ill. Boak \' . .'1lal. Olic. Bu;Id'>lU C.mmiaiOft. 
149 X.E. 2d 273, 289 (Ind. 1958). An om•• 10 
whh'h compensation is att8cb~d by law does not 
('ease be-illg' "lncrative" because the holder thereof 

;~!,ii~':dll~;:'~' ~lar';6t!h:i,"rt93C~'1 5ll,et~JJ~~d~ 
1963). Of. H</ri.k v. Ooun/ll O.,"..i....." ... 0/
A. U'f(~ 6-1 rumil'" Count", 159 A.2d 642, 645 (Md.
1960): Commnllwrattl ex rd. JlcCrearll v. Major. 
22 A.2d 686. 690 (Pa. 1941). However. any ollie. 
for whh·h compensation is I\ot fixed by tonstitu­
fion, SfHtulll, or ordinance would not be a "Iuera· 
tive offi('en aud thus ,,"ould not fan within. the 
prohibition of Article IV. Section 3. 

17. Pe.ple ex r"l. Cromer v. Villag. of Ma!/" 
wood. 881 III. 337. Cfft. d.n .• 318 U.S. 789 

l~W; ~~k~{: v~&;~tr:rE::/St~a!'::.'l.. i:15U& 
5~ r1924) (oily attorney and captain in U.S. 
Army): PeoPle .x reI. Joh...... v. Blah. 1" III. 
App. 246 (~d Dist. 1924) (village trustee and 
postmaster teoeiving salary of over $300 aDnu.· 
ally); P ... ·H..gha... v. H.rptr. 66 III. App. 96 (2d
Dist. 1896) (town coUe<tor and po.Itmaater); 
1917·18 Rep. AUy·Gen. 757. 800. 811 (lIeutenant· 
governor or state'. attorney and any commission 

~~8~7"91 ~~'::K~.!~.~~ ~l' .t!!!r~G,:~~.J::; :!~: 
masler and town clerk); 1914 Rep. AUy·Gen. 1161 
(mayor and .aaistan t postmaster: count,. judp
and postmnster). In the Vlllag. of MIIl/fOO"" cue. 
tho f""u11 ~t"tpd: 

"The ollle.s of ...ptain In the United State. 
Army and of poll~ magistrate of the village of 
Maywood are both poaitionB of proat aDd honor." 
881 Ill. at 842. 

At tIIa& tima a.. ....~C::.w.. paW tUO .... 
~......... ...-..-...: 
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18. The )108ts of prt,sithmt of a village whose 
uffairs wpre mllllAgt~d by a. villa~ IIIAuage-r, (lellllt, 
('urUlwr of Cuok ('Ollllt)~, d"~lmty bAilirt IUld deputy 

~<~l:~.l:.i::re~l"b:'~h~(·~~!rf°~~&!p~~iefr~~nW:'l1~~~ 
or clerk of any court, secretary of Rtat~, attorney­
goneral, state's attorney, ret'order, sheriff, ("olleetor 
of )lublie revenue. aud ("oug-reasman whi(~h are 
~I1\Ull'·l·.led in Arti(')e IV. Settioll 3. CI. StUb" v. 
Sm'"I'mf,un. :US Ill. 600 (H125), in which the 
court held that a member of the Gen..~ral Assembly 
('ould not ahuu1taneously be a Deputy Attorney·
G"nf'ral to enfor("e the probibition pra's Searrlt and 
Seizure Act without violating the separation of 
powers requirelDPnts in Arti"le III, but did not 
consider Article IV, Section 8. 

19. But ,I. Peopte v. Cap..,i. 20 111. 2d 4~6 
(1960). where the court stated, in an argument 
not necpssary to its coneiusion. ..hat the doctrine 

~i~eri:~~:l~,,~,,::;el:(':afty!=do:fie:'~Ii~itt:.!!e :il~S: :~ 
oOiC'es previously enumerated in Artide IV, Sec­
tion :1. In distinguishing the relatively minor 1I1in­
isterial oflices there involvf'd froll1 "an), luC'rative 
ofti~e," the conrt expretlsly n~lied on charaderisti(,8 
of "'ofti('e" under Article V. Set·tion 24 which 
earlier had been artitulated in MoKinleli V. Ci/"0' Chioago. 291 III. App. 571 (lst Dist. 1931).
re"'d on olher grounds. 369 III. 268 (1938). 

20. 1869·70 Debal•• at 958. 
21. 1d. at 1387. 
.. _, nanrd 0/ .supervUJoya v. Attonley·Gefteral, 

2~9 A.2d 31<S; di••e,.t. 230 A.2d 61 (Md. 1967);
I .. I'e O/';lIio" 01 Ih. I ...ti.... 21 A.2d 267 (R.I. 
1941): l'itl. ,'. C"il/o.. COtt,.'n. 173 So. 94 (Ala. 
All'" 1937) • ..rt. den.• 173 So. 95 (Ala. 1937). 

23. See HOW4·rd,. Countll Metropolitan OomlniB­
io .. ,'. Wes/pllal. 193 A.2d 56. 60 (Md. 1963). 

~~..,::::r~,!...~u. ~~~n~2.f°';:;:":i~"ri.[d~/191~i~ 
(l(JlIUIWII'l'I'alth 'x rei. McCreary v. Major, 22 
A.2d 6116. 690 (Pa. 1941). 

24. Seo I~f'gislative Reference Bureau, Ctm8ti· 
tutia,.,,1 Co..,,,,.,io .. i .. 1Uinoi •• p. 57 (Springfield:
1918). . 

25. The qualification in the third senten("e of 
Artil'lo IY', Se~tion 3 literally says that no person 
holding II hU'rative oflice under the United States, 
8 foreign government. or this State at the time 
11ft ill to take his seat in the General Assembly 
"han ha\'t\ the seat. Thus a llel"SOn eould hold 
lu('ra'ive office up to the tilDe he was to tRke hi. 
SMt and still take his seat if his prior Ofti(,,8 ter­
minated immediately prior to his taking his seat. 
By implication also. a person who has a seat in 
tbe Gt'nf'ral Assembly and 8equires another luera· 
live ofti('e must Rive up his leat in the General 
A___tnbl)-, because he then ran no lon.cer "havf!'" 
i'. It appear. doubtful that Ibe memben of the 
Convention of 1869-70 had any subtle. intention 
lleyond ("overin., these two basi~ situations, par­
t.icnlarl)r in view of the historY of this sentence spt 
forth f'arlier. In othf'r words, a mf'l1Iber ('ould 
hold Ollf! spat in the Hou~fI or Renate but no 
othpr hU'rnth-A Oml'ft. AtwmptR to diRtili a inrtllt'l' 
itnllli('ation froll1 the Rentt"H"p. tbat a Meat in til(> 

~~n~:~~~~II!~I=A~ti~i!t j~~hS::t;~~~ ~~(:;~I~~:h~~ 
I~ in dirf"'" ('onftiet with thE- frp(J1If'nt AN'4prtioflR 
of a I'ontrnrv opinion by thE'! dele,::ate~ to the 1869­
70 Con\-ention. 

Theso C'onl'f'phlal diffiC'ultif!s of thp J~eJ!ildati\-e 
Rf!fel'f'llcft Bureau in 191R 81lparpntiv did uot 
(lissuada the Attorney-Genpral in HHO' from iS~1I· 
iug hi~ opinion that lIlt'IIII.el'M of thfl GfI'ler,,1 
Afulemhly f'oul.l not sillllllhUlt!'Ol1"ly hf' delegates to 
the ,'oll~titutional (,OIl\"('lItion and nU'mbto1"s of the 
Gener~1 A,,~p.mblY". Opinion of tlip Attorn.. ,.­
Oenerlil. Marl'h 1, 1919 (unpuhlished, hut re­
ft'rl't"d to in Smith Hurd III. RtatH. Ann., Const., 
Art. XIV. U. annotation). 

It is not IMlssil,le to tc·1I whether tho 11 II rl1lb­
JiRhed Attorlwy-Of'lIerol's Opinion in 1919. holcling 
that 1Il(~lIIbt!~ of the General Assemblv ('ould not 
simnJtuneouNly S(~rV8 as ('onventioll de!t·J.!'H.Ic·N WIlS 
nrcrnilwd on the ('ondusion that Gplleral ARBem­
hlYnlpn hold "Iu('rative ofli('l,~" 80 "101 to invoke the 
q,..&illeation provision 01 Article XIV. Sel!lion 1. 

or on the "0I1(')1I8ion that cOllvention delegatea 
hold "hlf'rativo ollic'e" IW AS to invoke tbe dul 
prl)hibitioll of Article IV, Seetioll 3. 

26. I'eopl., f"~ reI, Johnson v. Blake, 144. Ill. 
A\I,', 241i (2d Disl. 1908). where Il village (JOII·
HIIlNt",!" WAS t~l(wh·d village IJJ"efiidcnt. The ease 
wn'; .It'j'ic1t·d 011 aftifll\\'its, and tho "onrt reversed 
.. jl1"~"llellt for the defendant·olllc. holder bee...... 
of II, l'ol1t1ict in the aflidavits &8 to whether the 
(It-f"nd.llt ('Ame within the $300 annual compen­
sution exoulption specified in the Constitution. 

21. Pea"I••", reI. Mil"'. V. B",... 145 III. App. 
2H:I (lot Dist. 190H). 

:ll<. Pr..ple e:r; rei. CrOmlJr V. Villag. 01 Mar' 
1f·lIud. 3.n 111. 337 (1942) • ..rt. d.n.• 218 U.s. 

~~;Ki~,~9!~) a~po~::.~;'~i8g~~~ A~ly)c~e~t;':et:m;: 
('il" "I E".I St. Lo..". 315 III. 58 (1924) (city
at,tornl"Y who .('repted commission as an officer in 
If.S. Army); Dic'k,on v, Peo,," e% rBl. Bro1O'R, 
17 III. 191 (1855) (director of Stale lnatitute 
for .!t·llf and dumb who was appointed U.s. 
lIla....hu\): l'a,kingham v. Harper. 66 III. App. 
Iltl (2d !liot. 1896) (town collector who was .po 
Iwintod IT.S. }lO&trnaster), 

29. Peopl. "" r.l. Of'fJfMr V. Villa,. 0' MoW' 
...ood. 3Al III. 337 (1942)•••rI. tUn•• 318 U.s. 
7H3 (l943) (polio. magistrate who accepted com· 
mission n" 811 offiCt'r in the U S. Anny); People 
". rd. Miler. v. Haa.. 145 Ill. App. 283 (111
Dist. 190R) (State senator who was elected 
l\!ullidpal Court Clerk). 

:10. Peopl. V. Cal''''';' 20 III. 2d 486 (1960)
(honorary village president and minor" ministerial 
oRicial. who were elected to the General Assem· 
bly); Poo,,'. elll reI. While V. Butl.r. 393 Ill. 395 
(1946), (,"unt)' judge who was inducted Into the 
U.S. Army as a private); Peopl••x ,..1. 10hflBOfl 
V. mal',. 144 III. App. 246 (2d DI.t. 1908) 
(postmaster who was elected village president). 

:U. Compare People n ret White v. Butler, 
:1113 Ill. 395 (1946) (withholding of compen... 
tioll improper, but award. of writ of mandamus 
r,wel"SE'd l.erauRe tile form of a ....ion was im· 
l>ro\l.rl. with F,ket. v. Oil/l 01 EaBt St. Lou;'. 
:115 III. 58 (1924) (withholding of compens.tion 
Ilt~ld I.roper: judJrnlent for defendant in action of 
o."slImpsit affirmed). 

82. In a number of ('asel. courts have declined 
to lta"'" on wht"ther a person was duly elected to 
thu It'gixJotll1'8 be('anae of the ('ustomary consUm­
"tional prO\'illion that eat'b house of the legislature 
ohall I,. the jUllge of Ihe election and qualific.. 
tion" ot itll lIlp-mbers. AURotalion, 107 A.L.R. 205, 
at 209-219. In ona of the early rases (People e~ 
reI. Drok. v. Maha".". 3 Mich. 481. 492·3 
(1 K651). .Judge Cooley enullI'iated the rule of 
judiC'ial abAtineu(,fI a~ necessary to prr,tect the 
iuwgrit)o" of the IfigiNlature against attack after 
tho leghdature had atijonrned. Reif v_ Barrett, 
355 TIl. 104. 126·129 (1934) p........t. a similar 
rnling b)' the Illinois ,Supreme Court. 

Tho "11('. (·ILSf'. however. presents the question, 
nut, uf lh.., rn·ul,ri .. ty of the ele('tion 01' original 
'I1Hllitil'ation tn tu,k" a s(mt iu the legislature. bnt 
uf thll (,lj'l·nrr(·IH"(~ nf n v,u'an"Y hy operation of 
In\\r IIft"I' n. "'/:'isI:I101' hILS ".k(~n I~ position
illf'omll:1lihl~ wHh r(·tC'lltion of his Keat in the 
1t"):islut1l1·e. In Ihis ~itnat,ioll. thflo Pelaware Ru­
111'(01110 Court hBK l'(·fll""d to adjuc"1iC'ate an attempt 
tn I'mlllwi th'l h',l:il'llat,lIrfl to dpj'larfi the seat 
\"twit,nt und orllf.'r Ull ele(~tion' to fill the vaC'anf'y. 
Slfll,~ ,'. no""'I/, 17:t All. 415, 420 (1934). 
(torh'!, WUK fnllowNI in In Ttl Op;n.inl1 Of the 
J,,"tij'rlf, 47 "Ro. 2d fiSft (Ala. 19!1O). wlliC'h was 
d('('id,~d Unclf!r ('uIlKtitlitionnl l,roviMionR Rubstan­
t;"lIv .liff(·Tf·nt. frum ·thOR!' of hoth n,'I,,\\"&T'e and 
lliinoiR. 'l'hn TlIinoi8 rnnMtitution, unlike the 
()(.IH.wl1.l'l" ('om"litllt.inn. dOj'S not invf'Mt the Gen· 
pral A~KNl1hl~' with .the puwt.'r to d,·tprmine when 
it has vR.f'an('ips ;11111 tn orfh'r plf'('tionK. The only 
"o11l~titulional provision on tho Ruhjt.'c·t is Artirle 
TV. A"c'tion 2. whij'h '~lIlfIO\\,"I'~ the Governor to 
"Rn f>1""tion!'l to fill I",!:'islq,tiv,~ V8"Q.1H"i(,R. Thus, 
(~01"('" wOlllf1 not ho ilU'flIl~i:df'ni with "nail. 

In Rtat" v. lJilnw1"f'. 20 Kan. 551 (1878). b9W' 
fI'·fr. tho ~ollrl. rpflls.~d to h"~Kr a snit to declare 
.. ..... i ...ti... ",,*t val·anl ....au"" the me..btr U4 
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been pubUt'ly intoxiNt.tcd in violation of Jaw. Judy­
ing only on the cllJoOtollmry ('OlistitutiouaJ language 
as to determination of a legi:siator's election and 
quoli,t<·atiuIiK. the conrt beld that this (lxdusiYo 
power COlltinue,l in the i(lgil'llaturc throughout the 
session nnd extended tn a determination whether 
a v!u'ancy exisf(·d, The "ourt l'eUed 011 Judge
Cooley's realSoniug ill Mtl/taue,l/ that slu·h (·x1·hlsive 
jnrisdittion in th.. legifilature WBS Deressary to 
protect its inte.t.Pf'ity. This position appears un­
teRable wht'n tho I'onstitution empowers the gov­
ernor rath~'r than the 1~~gi81ature to fill vacancies. 
thereby :showing' an intention to distribute the 
110wer to fu't wh~n vaf'andes occur among othe:r 
branches of t he government. 

In Slate V. Sh""",'" 113 8.W.2<1 3R1 (1938)
tho court. in the fllf'e of -a powerful dissent. stated 
that it would not revimv the Tpnnessee House of 
Representath"es' actnal determination that a mem­
hel' llad not vat-at('n bis seat even though he ad­
mitted that be had taken alike as a judge and 
t.ho coun's JIlojoritr stated that it wonld have 
derlared tlu~ prior om('a vacant in any othe:r situa­
t.ion. Here the ('omditution did empower the 
Governor to ord~r elef'tioDa to fm va('andes in the 
General ASRemhly. and this ('a~e would appea:r, at 
least where th~ Ipgislature has acted arbitrarily. 
to be contrary to Haas_ 

On the other hand in Stat6 ex reI. Leland v. 
JiIUMl, 56 N.E. 468 (Ohio, 1900) the Ohio 
Supreme Court detennined tbat a member of tbe 

Olliu hOtl~e or rt'.,resentati\,t·~ who had after his 
('If~f~tion to thn house 8tceJlted a federal judgeship 
hafl va"uted his s~'at ill the Ohio legislature and 
was (·nti'led to 110 further ))8Y, The representative 
1'outeudt'fl thut. tim 1'uurt was without jurisdiction 
tn lIluko tl1iH determinati()n. hef'au~e the house of 
r('I)r'~:wntutives bad not done so itself. The cou:rt 
rCI,lit'd: 

"\\'"e eannot as~ent to this propositiop. The 
sN·tions cited are to be eOI1~trupd with Section 
4 flf the same artif'Je whir·b provides that 'no 
lH'l'son holrling office under the authority of 
tho United States. , . shall 1)0 eligible to. or 
ha\'o a seat in. the gen(>rai assembl)'.' It is the 
outy of th1~ ('ourt to gin' Jone to this mandate 
0( th6 constitution, and, though the general 
assombly does nQt act, the court cannot evade 
the dub~.JI 
&>0 alRO Slate ~~ r,l. j[~lljUan \P, Radler. 58 

Pur. 21'14, 2~9 (Xt',~., lx99) in which the court 
nphr.hl the ehwtion of a. Jlew stute senator to fm 
a \,a,'an('y c:I'eated by the acceptance of the olice 
flf federal paymaster by the prior incumbent. In 
this ('ase the legislature had taken no action and 
tht.> ~lp('tion to fill the "a("Bney had m-en ordered 
hy' tho ,g"uYernor. Cf. Sta.tt> t'X ·rel. Gettle. v. OiUeft, 
14R N.E. 86. 88 (Ohio, 1925). 

Thus in the absence of a det'ision by the Iegi8~ 
l:,hlrt>, the weight of authority under constitutional 
provisions Uke those in the Illinoi~ Constitution 
appears to support the decision in HatU. 
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(From Chicago-Kent Law Review, September 1952) 

NOTES AND COMMENTS 

RESCINDING MEMORIALIZATION RESOLUTIONS 

Progress in the matter of memorializing the United States Congress 

to call a eonvention for the purpose of considering and proposing an 

amendment to the Constitution of the United' States limiting federal in­

come tax rates has reached the point where twenty-eight states have now 

adopted resolutions on the issue. Similar action by four more state legis­

latures will be necessary in order that there may be an unquestionable 

demand1 by thirty-two states, or a number sufficient to meet the require­

ments of Article V of the Constitution, to put Congress in a position 

where it would be obliged to act. 


The accelerated speed of the movement, developing in the past few 

years since the matter was first broached by the legislature of the State 

of Wyoming, seems to have caused some concern on the part of those 

presently in power in a few state legislatures for they would appear to 

be attempting to halt the rate of progress by securing the adoption of 

resolutions intended to rescind the favorable action taken by their states 

at an earlier date. Four of the twenty-eight state legislatures which bad 

previously memorialized Congress calling for the submission of the amend­

ment in 'question, to-wit: Alabama,- Illinois,' Kentucky,' and Wiseonsin," 

have since adopted resolutions purporting to rescind their earlier memo­

rialization. The question has thereby been raised 88 to whether luch 

rescission resolutions are null and void and of no legal effect. If is be­

lieved that such is the case for the reasons hereinafter set forth . 


.It is essential to keep in mind the amendatory process deseribed in 

Article V of the federal constitution. That article contemplates fIlat the 

Congress (a) shall, when two-thirds of both houses deem it necessary, 

"propose amendments" to the constitution; or (b), "on the applicatiotl of 

the legislatures of two-thirds of the several states," shall call a eonvention 

for proposing amendments. The article further recites that the amend­

ments, "in either case, shall be valid to all intents and purposes ..• 

when ratified by the legislatures of three-fourths of the several states, 

or by conventions in three-fourths thereof. "0 


I See Packard, "Legal Facets of the Income 'I'ax Rate L1mltstion Program," 80 

CHICAOo-KllNT LAw RItVIEW 128 (19112), partlcnlarly pp. 187-40, on the point of 

wbether or not the necessary juorum has already been achieved. 


2 Ala. Acts 19411, p. 1M. l 
• Ill. LaW8 1945, p. 1797.-J 
• Ky. Act. 1946, p. 720. . 

aWI •. Laws 1944-5. pp. 1126-7. 

• Italics added. Article V contemplates that the mode of ratiOcatlon sball be 

determined by Congress. Ii. . 
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In view of the constitutional expression that either of these methods 
is to possess equal effect with the other it should be possible to compare 
the state memorialization method with the congressional method and 
thereby reach the result that what is true of the one is equally true of 
the other. If that comparison is proper, and no reason appears why it is 
not so, then it follows that what would be true of a congressional attempt 
to withdraw a proposed amendment which it had once submitted would 
likewise be true of the attempt by a state to rescind an action it had 
taken looking toward the same end. 

Except as Congress may limit the time within which ratification 
may be given to one of its proposals, it is clear that Congress is without 
the power to withdraw a proposed amendment which it has once sub­
mitted. Professor Orfield is authority for the proposition that an attempt 
by Congress to withdraw a proposed amendment, after it had secured the 
necessary vote of two-thirds of both houses, would be a nullity. In his 
book on the subject of amending the federal constitution, he noted that 
the "question was directly raised in 1864 when Senator Anthony proposed 
to repeal the joint resolution submitting the Corwin amendment," and he 
declared the practice to be "to regard such a withdrawal as ineffectual," 
on the theory that each affirmative step taken in the passage of an amend­
ment is irrevocable. If such were not the case, he wrote, •• confusion would 
be introduced if Congress were permitted to retract its action."7 Much 
the same view bas been shared by Professor Burdick. In bis textbook on 
the American Constitution, he wrote: "It seems safe to assert that Con­
gress, baving once submitted a proposed constitutional amendment to the 
States, cannot thereafter withdraw it from their consideration.' '8 

Considering the demonstrated equality between the two metbods of 
procuring a constitutional amendment, it is not illogical to apply the 
same reasoning to state action intended to rescind an application made by 
a state legislature for the calling of a convention to consider and propose 
amendments. As Professor Orfield has said, "tbe analogy of a state legis­
lature's attempting to withdraw its ratification of an amendment would 
seem apposite.'" 

Additional proof may be found in the comparison which exists be­
tween a purported congressional withdrawal of a proposal on tbe one 
band and a state attempt to withdraw its ratification of a proposed amend­
ment on the other. Tbe United States Supreme Coun itself once pointed 

70rfield. The Amending ot the Federal Conatltutlon (University ot Mlcbl~.n 
Press. Ann Arbor, Michigan, 1942), p. 52. 

8 Burdick, 'rl,.. T,aw ot the American Constitution: Its Origin and Development 
(G. P. Putnam's Sons, New York, ]922), p. 39 • 

• Or/l(>ld. op. cit., p. 52. 
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out that "proposal and ratification are not treated as unrelated acts, but 
IS succeeding steps in a single endeavor. "10 In that endeavor, state gov­
ernments do not act on the basis of their sovereign status but under a 
special power conferred by the national constitution. As Judge Jameson 
wrote, the power to amend the constitution is not a power belonging to the 
states "originally by virtue of rights reserved or otherwise." As a con­
sequence, "when exercised, as contemplated by the constitution, by ratify­
ing, it ceases to be a power, and any attempt to exercise it again must be 
a nullity. . . [OnceJ ratified, all power is expended."11 

That view also has the support of the eminent Profeasor Dodd. He 
has stated that the view "is incontrovertible, that a state, once having 
ratified, may not withdraw that ratification . . . to construe the CoD­
stitution otherwise, would be to permit great confusion in that no state 
in ratifying could know what the status of the amendment was if at the 
same time other states were permitted to withdraw. Of course, confusion 
would occur also in that it would be difficult to know when thre;l-fourths 
of the states had ratified • . . The function of ratification seems to be 
one which, when once done, is fully completed and leaves no power what­
ever in the hands of the state legislature. "11 

The highest courts of two of the American states have achieved the 
same conclusion. In Wise v. Chandler,18 the Court of Appeals of Kentucky 
said: "It is the prevailing view of writers on the question that a resolu­
tion of ratification of an amendment to the Federal Constitution, whether 
adopted by the Legislature or a convention, is irrevocable. This conclu­
sion seems inescapable as to the action of a convention called for the pur­
pose of acting upon an amendment. When it has acted and adjourned, 
its power is exhausted. Since the 'powers and disabilities' of the two 
classes of representative assemblies mentioned in Article V are 'precisely 
the same', when a Legislature, sitting, not as a lawmaking body, but as 
Buch an assembly, has acted upon a proposal for an amendment, it like­
wise has exhausted its power in this connection. ''1' The Supreme Court 
of Kansas, about the same time and through the medium of the case of 
Coleman v. Miller," declared: "It is generally agreed by lawyers, states­
men and pUblicists who have debated this question that a . . . ratifi­

10 Ree Dillon v. Gloss, 2M U. S. 368 at 374, 41 S. Ct. 510 at 1112, 6Ii L. Ed. 994 at 
907 (1021). 

11 Jameson, A Treatise on Constitutional Conventions: Their History, Powers 
and Mod", of Proceeding (Callaghan" Company, Chicago, 1887), 111179 and 1\81. 

12 Dodd, "Amending the Federal Constitution," 30 Yale Ii. J. 321 (1921), particu­
larly p. 346. . 

13270 Ky. 1, 108 S. W. (2d) 1024 (1937). 
14 270 Ky. 1 at 8-9, lOR S. W. (2d) 1024 at 1028. 
"146 Kans. 300, 71 P. (2d) 1118 (1937). 
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cation once given cannot be withdrawn . . . 11<'1'010 1 historical prec­
edents, it is . _ . true that where a state ha.~ once ratified an amendment 
it has no power thereafter to withdraw such ratification. To hold other­
wise would make article 5 of the federal constitution read that the amend. 
ruent should be valid • when ratified by three fourths of the states, each 
adhering to its vote until three fourths of all the legislatures shall have 
voted to ratify.' ... [When] a proposed amendment has once been ratio 
fied the power to act on the proposed amendment ceases to exist. "I' 

What room is there, then, for supposing that a different view should 
be applied to the matter of retracting a stllte r(>solution calling upon 
Congress for a convention to consider a proposed amendment? When B 

state adopts an original resolution memorializing Congress to that pn<l. 
it is not exercising a sovereign power exclusively its own, nor merely leg­
islating simply on behalf of its own people, but is engaging in a "federal" 
function. That fact places such activity within the excl usive domain of 
federal jurisdiction and completely removes the same from the pale of 
the state province and beyond the power of state withdrawlll. The truth 
of this is manifest since the function of a state legislature, in memorializ· 
ing Congress to call a convention for the purpose of proposing an Ilnlfnd· 
ment, is derived wholly from the federal constitution. It is no different, 
in source, than the function of Congress in proposing an amendment, or 
the function of a state legislature voting to ratify the same. Sim'e the 
latter functions have been judicially identified as "federal functions" 
totally without state realm,17 the conclusion would appea.r inescapable that 
the purported rescinding resolutions are of no effect whatever. It is sub­
mitted, therefore, that Congress should act, at the latest, when four more 
state legislatures vote in favor of a constitntional convention to ~onsider 
the proposed income tax rate limitation amendmt'nt. 

1<'. E. PAI'KABI' 

1" 146 Kans. 300 at 400-3, 71 P. (2d) filS at 1124-6. 

171n Colemun v. MllIer, 146 Kans. 300 at 3112·3, 71 P. (2d) 518 at 520 (1931!. 11M­


SUllrf'ID(~ Court of Kansas said: "It Is settl(>d beyond controversy that the !UII('ttl)D 

of a state legislalnre in ratifying a proposed amendment to tbe constitution ot lb. 
United Stute., like Ille !unclion of conore•• i" propo.iflo an amefldmCftl, Is a 'ederal 
function derived from tbe federal constitution; und It tl'llnscends any IImlts,I•• 
sought to be IUlIlOsed by the people of a state. Tbe power to legislate In the 0",,'1· 
ment of tbe laws of a .tate Is derived from tbe people of the state, but the PO"'" 
to ratify a proposed amendment to tbe federal constitution has Its source 10 tbat 
instrument. Tbe act of ratification by the state derives Its autborlty from tlIr 
federRI constitution, to wblch the state and Its I_pie alike huve IISseDted.... It 
the legislatnre, In ratifying a proposed amendment, 1. performing a federal tulldlllA. 
It would seem to follow that ratification Is not an act of legislation In tbe prUJW' 
Hense of that term. It has been so beld." 
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CONSTITUTIONAL CONVENTIONS AND STATE 

LEGISLATORS 

Doyle W. 8uck.lllert 

I. INTRODUCTION 

RECENT HFORTS TO AMEND THE UNITED STATES CONSTITUTION. i.e., 
apportionment, a rewriting of article V, and legislation to implement the 
amending clause, have directed considerable public attention to the 
possibility of a constitutional convention. The recent spate of congressional 
and academic discussions have revealed several basic issues in this 
controversy, many of which have surprised public officials. With the death 
of Senator Everett Dirksen in 1969, and the apparent insufficient number 
of state petitions for a convention, the impetus for an immediate convention 
has dramatically diminished. Yet, the fate of congressional bills to 
ope rationalize the convention portion of article V remains indeterminate. 
Such legislation, in essence, would establish explicit procedures for state and 
federal government involvement in establishing constitutional conventions.' 
There has been little attempt to ascertain state legislative attitudes and to 
integrate additional data on state legislative processes on the subject of 
constitutional conventions. Consequently, this paper shall: (I) consider a 
brief history of article V, and (2) discuss four basic questions of the 
convention controversy and how these are perceived by state legislators 
throughout the United States. 

II. EARLY PRECEDENTS .AND DEBATES 

As the Constitutional Convention of 1781 convened to consider basic plans 
for revising the Articles of Confederation, there wero several alternative 
approaches to the question of future alteration of the Articles. It became 
ostensibly clear that a major focal point of discussion would be the 
inoperative amending process. Charles Pinckney, in his "plan for a Federal 
Constitution," urged on May 29, 1781, the following amendment procedure: 

If two-thirds of the Legislatures of the States apply for the same, 
the Legislature of the United States shall call a convention for the 

tB.A .. M.A .. Brigham Young University; Ph.D., University or Michigan. Assistant 
Proressor or Political Science, Brigham Young University. 

'Senate bills. S. 12307, 90th Cong .• lSI Sess. (1967), and S. 623, 9151 Cong.• 1st Sess. 
(1969). were the principal procedurallegislalive measures. 
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porpose of amending the Constitution; or. should Congress. "ith 
the consent of two-thirds of each House. propose to the States 
amendments to tht: samt:. the agreement of two-thirds of the 
Legislatures of the States shall bt: sufficit:nt to make the said 
amendmt:nts parts of the Constitution' 

Pinckney exprt:ssed dt:ep concern that unless altt:ration of the unanimous 
conS!:nt clause or the Articles was imminent, the nation would inevitably 
continut: in its "dt:pressed situation.'" 

The Virginia Plan. suggested by Edmund Randolph, contained in its 
Resolution Xilitht: rclerenct: to amt:ndments: 

[Plrovision ought to be made for the amendment of the Articles 
of Union whensoever it shall seem necessary; and that the asS!:nt 
of the National Legislature ought not to be required thereto.' 

Charles Pinkey "doubted tht: propriety or necessity for the last clause," and 
Elbridge Gerry claimed'that "[tlht: prospt:ct of such a revision would also 
givt: intermediatt: stability to the Government. .. • It was Mason who strongly 
advocated not requiring tht: assent of the national government. Ht: asserted 
it was: 

beller to provide for them in an easy, regular and constitutional 
way. than to trust to chance and violence. It would be impropt:r 
to require tht: consent of tht: National Lt:gisIature, bt:caust: they 
may abuse tht:ir power. and refuse tht:ir asS!:nt on that very 
account. Tht: opportunity for such an abust:, may bt: the fault of 
the Constitution calling for amendmt:nt' 

There was unanimous acceptance of Randolph's proposal with tht: t:xception 
of the la~ rt:stricting claust:. 

Subsequently. Alexander Hamilton presentt:d his plan "hich called for 
adoption" 0'1' the following amendmt:nt procedurt:: 

This constitution may rt:ceive such alterations and amendents 
as may be proposed by the Legislature of the United States. with 
the concurrence of two-thirds of the members of both Houses, and 
ratified by the Legislature of, or by Conventions of deputies chosen 
by the people in two-thirds of the States composing the Union.' 

'I J. MADISON, JOURNAl O. THE F"'ERAI. CONVENTION 72 (E. Scoll ed. 1898). 

'I THE RECORDS O. THE FmERAL CONVENTION 120 (M. Farrand ed. 1911). 


·1 J. MADISON, supra nole 2, at 63. 

old. aiIIO. 

'ld. al 149. 

71 THE R~CORllS 0 .. THI! FI::D1:KAI. CONVENTION, .fupra nole 3, at 149. 
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From July 26to August 6. thl! Iktail Commilll!l! considl!red the amending 
provision and subsI!4uently reported the following: 

[O]n the Application of the Legislatures of two-thirds of the States 
in the Union. the Legislature of the United States shall call a 
(convention for the Purpose.­

On Scptl!mber 10. Elbridge Gerry urged reconsideration of the amending 
provision as he vehemently objected to the two-thirds re4uirement because 
it might subvert the Union. The reconsideration motion, though not 
unanimous. was given support from Madison. Ht: prophl!tically declared that 
"thert: was extreme vagueness of the terms. 'calling a convention' ....'" 
He further in4uired: "How was a convention to be formed. by what rule 
decided . what is the force of its acts?"" Wilson's laborious attempt to 
retain the provision "of three-fourths of the states" was successful. Madison 
eventually proposed a slightly modified version which appeared most 
palatable. It read: 

The Congress of the U.S. whenever two thirds of both Houses 
shall deem necessary, or on the application of two thirds of the 
legislatures of the several States. shall propose amendments to this 
Constitution, which shall be valid to all intents and purposes as 
parts thereof, when the same shall have been ratilied by three 
fourths at least of the Legislatures of the several States. or by 
Conventions in three fourths thereof, as ~pe or the other mode 
of ratification be proposed by the Congress." 

Only two short amendments were added to Madison's proposal-no 
amen.dments affecting specific items in article I before 1808. and the right 
of state suffrage in the Senate." 

Randolph and Gerry, among others,-refused to sign the Constitution on 
grounds that the role of the Congress was objectable, and moreover. that 
f re4uent changes were extremely undesirable. Conversely, Patrick Henry 
accused the framers of the Constitution with allempting to make it virtually 
impossible for amending because the three-fourths ratilication process was 
inordinately demanding. Madison summarized the thoughts of those 
supp Jrting the amending procedures: 

"2 Id. al 159. 

'2 J. MAOISON, supra nott! 2, at 693. 

"Id. 

112 TtiE Rr-TORDS 01- nil". FH>H.AI. CONVf.NTION".fwpra note 3, at 629. 
IZSee J. MADISON. TlII: Dt:BATES IN THE FEI>f.RAL CONVI-:NTJON Ot" 17'67 WHleti FRAMED 

THE CONSTITUTION HI- THI<' UNIlED STATES 573 (G. Hunt 4: J. Scott c:ds. 1920), for an 
ex.planation of the two amendmt:nts. 
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That use alterations will be suggested by experience. could not 
but be foreseen. It was requisite. therefore. that a mode for 
introducing them should be provided. The mode preferred by the 
convention seems to be stamped with every mark of propriety. It 
guards equally against that extreme facility. which would rcnder 
the Constitution too mutable; and that extreme difficulty. which 
might perpetuate its discovered faults. It. moreover. equally 
enables the general and the state governments to originate the 
amendment of errors. and they may be pointed out by the 
experien!.'C. on onc side. or on the other." 

Ratilication by the states did involve numerous deliberate discussions of the 
amending clause. yet the arguments were repetitious of those at the 
Convention. Since that time. states have utilized article V many times in 
requesting a congressional call for a constitutional convention. 

Between 1189 and,IM89. only ten petitions for a constitutional convention 
were registered with Congress. New York and Virginia submitted petitions. 
simultaneously with their Constitutional ratifications." Congress rendered 
the convention process unnecessary. in these particular cases. by opting for 
the tlrst amending procedure. In. 1833. South Carolina. Alabama. and 
Georgia memorialized Congress to call a convention. South Carolina 
petitioned to secure a c1aritlcation of federal and state powers. while Georgia 
desired a thorough consideration of the personal freedoms of Indians." 
Alabama sought a convention to summarily consider all amendment 
proposals presently before Congress." Prior to the outbreak of the Civil 
War, Kentucky," Indiana.'" Virginia," Illinois." and Ohio" petitioned for 
a constitutional convention in a desperate attempt to prevent the 
dissolvement of the nation. This was to be accomplished in the petitions 
by having greater specificity written in the Constitution. The convention. 
in the latter case, would have been officially assigned the responsibility of 
preparing an authoritative interpretation of the Constitution. 

'"rIlE FEDERALIST No. 43. al 286-87 (Modern Library ed. 1937) (J. Madison). 

"H.R. JOUR. 32, 34 (17~9). 


''S. JOUR. 65-66. 83 (1833). 

"H. AMES. PROPOSEOAMENI)MENTS TO HIE CONSTITUTION nURING THE FIRST CENTURY 

00' ITS HISTORY. H.R. Doc. No. 353. 541h Cong .. 2d Sess.• pI. 2. 282. 345. apps. 625. 625•• 
625b (1897). 

''S. JOUR. 189-90 (1861,. 
If/d. a(420-21. 
"/d. a1149. 

-(1861) III. Laws 281. 

"58 Ohio Law.I~1 (1~61). 




587 


'Subsequent to 1!i93, the utilization of the application process was much 
more prevalent. Commencing with Nebraska, some thirty-one states 
petitioned Congress concerning the direct election of Senators. Since the 
beginning of the twentieth century, Americans have witnessed a significant 
variety of suggested convention topics. 

TABLE I 

State applications to Congress for constitutional conventions, listed by 
subject matter." 

I. .Direct election or Senators: 3. Prohibition or polygamy: 

Ark. (1901, 1903, 1911); Cal. (1903, Calir. (1909); Conn. (1915); Del. (1907); 
1911), Colo. (1901); Idaho (1901, 1903); III. (1913); Iowa (1906); La. (1916); Me. 
III. (1903, 1907, 19(9); Ind. (1907); Iowa (1907); Md. (1908, 1914); Mich. (1913); 
(1904, 1907, 19(9); Kan. (1901, 1905, Minn. (1909); Mont. (1911); Neb. 
1907, 19(9); Ky. (1902); La. (1907); Me. (1911); N.H. (1911); N.Y. (1906); N.D. 
(1911); Mich. (1901); Minn. (1901, (1907); Ohio (1911); Okla. (1911); Ore. 
1911); Mo. (1901, 1903, 1905); Mont. (1913); Penn. (1907, 1913); S.c. (1915); 
(1901, 1903, 1905, 1907, 1908, 1911); S.D. (1909); Tenn. (1911); Tex. (1911); 
Neb. (1893, 1901, 1903, 1907); Nev. Vt. (1912); Wash. (1909, 1910); W.Va. 
(1901, 1903, 1905, 1907); N.J. (1907); (1907); Wis. (1913). 
N.C. (1901, 1907); N.D. (1903); Ohio 4. General revision or the Consti,u­
(1908, 1911); Okla. (1908); Ore. (1901, tion: 
1903, 1907, 19(9); Penn. (1901); S.D. 

Colo. (1901); Ga. (1832); III. (1861,
(1901, 1907, 19(9); Tenn. (1901, 1903, 

1903); Ind. (1861); La. (1907); Mo.
1905); Tex. (1901. 1911); Utah (1903); 

(1907); Mont. (1911); Neb. (1907); Nev.Wash. (1903); Wis. (1903, 1907. 1908); 
(1907); N.Y. (1789); N.C. (1907); Ohio

Wyo. (1895). 
(1861); Okla. (1908); Ore. (1901); Tex. 

2. Limitation or rederaltaxing power: (1899); Va. (1788, 1861); Wash. (1901, 
Ala. (1943); Ark. (1943); Del. (1943};' . 1903); Wis. (1911, 1929); Iowa (1907, 
Fla. (1951); Ga. (1952); III. (1943); Ind. 19(9); Kan. (1901, 1905, 1907); Ky. 
(1943, 1957); Iowa (1941, 1951); Kan. (1861). 
(1951); Ky. (1944); La. (1950); Me. 5. World rederal government: 
(1941, 1951); Mass. (1941); Mich. (1941, 

Cal. (1949); Conn. (1949); Fla. (1943,
1949); Miss. (1940); Neb. (1949); N.H. 

1945, 1949); Me. (1949); N.J. (1949);(1943, 1951); N.J. (1944); N.M. (1951); 
N.C. (1949).Okla. (1955); Penn. (1943); R.I. (1940); 

Utah (1951); Va. (1952); Wis. (1943); 
Wyo. (1939). 

"This is an updaled version of C. BRICKFI"LD, PROBLEMS RElATIN,O TO FEIl£RAl 
CONSTITUTIONAL CONVENTION, 851h Cona.. lSi Sess. 89'91 (Comm. PrinI19S1). 

j9-609 0 ~38-
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6. Repeal of eighteenth amendment: 

Mass. (19311; Nev. (1925); N.J. (1932); 
N.Y. (1931); Wis. (1931). 

7. Limitation of presidential tenure: 

Ill. (1943); Iowa (1943); Mich. (1943); 
Monl. (1947); Wis. (1943). 

8. Treaty making of President: 

Fla. (1945); Ga. (1952); Ind. (1957). 

9. 	 Taxation of federal and state se­
curities: 

Cal. (1935); Idaho (1927). 

10. Against protective tariff: 

Ala. (1833). 

II. 	 Federal Regulation of wages and 
hours of labor: 

Cal. (1935). 

12. Federal tax on gasoline: 

Cal. (1952). 

13. Tidelands control: 

Tex. (1949). 

14. 	 Control of trusts: 

III. (1911). 

15. Prohibition of grants-in-aid: 

Penn. (1943). 

16. 	 Popular ratification of amend­
ment: 

La. (1920). 

17. 	 Constitutionality of State enact­
ments: 

Mo. (1913). 

18. Townsend plan: 

Ore. (1939). 

"Rescinded in 1970. 
"House rescinded in 1969. 
"Rescinded in 1970. 

19. 	 Revision of article V: 

Ark. (1963); Fla. (1963); Idaho (1957, 
19(3); III. (1953. 1963); Ind. (1957); 
Kan. (1963);" Mich. (1956); Mo. (1963); 
Okla. (1963); S.c. (1%3); S.D. (1953, 
1955. 1963); Tex. (1955. 1963); Wyo. 
(1963); Va. (1965). 

20. 	 Reapportionment: 

Ind. (1957); Ark. (1963); Idaho (1963); 
Kan. (1963); Mo. (1963); Monl. (1%3); 
Nev. (1963); S.c. (1963); Tex. (1963); 
Wash. (1963); Wyo. (1963); Va. (1964); 
Ala. (1965); Ariz. (1965); Ark. (1965); 
Colo. (1965); Fla. (1965); Ga. (1965); 
Idaho (1%5); III. (1965);" Kan. (1965);" 
Ky. (1965); La. (1%5); Md. (1965); 
Minn. (1965); Miss. (1965); Mo. (1965); 
Monl. (1965); Neb. (1965); N.H. (1965); 
N.C. (1965); N.D. (1965); Okla. (1965);" 
S.c. (1965); S.D. (1965); Tex. (1965); 
Va. (1965); Utah (1965);"' Ala. (1966); 
N.M. (1966); Tenn. (1966); Colo. (1967); 
III. 	 (1967); Ind. (1967); Nev. (1967); 
N.D. (1967); Iowa (1969). 

21. 	 Balancing the budget: 

Ind. (1957); Wyo. (1961). 

22. 	 State control of schools: 

Ga. (1955.1959.1965); lao (1965); Miss. 
(1965). 

23. 	 Examination of the fourteenth 
amendment ratification: 

Ark. (1959). 

24. 	 Repeal of sixteenth amendment: 

Nev. (1960); S.c. (1962). 

25. 	 Establish a Court of the Union: 

Ala. 	 (1963); Ark. (1963); Fla. (1963); 
S.c. (1963); Wyo. (1963). 

HDcclared null and void by Stale Attorney Gt!neral because no c.ll.~cutive signature. 
"Declared null and void by federal court. 1969. 
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26. 	 Presidontial elections: 31. Sharing income tax (revenue shar­
ing):Ark. (1963); Colo. (1963): Kan. (1963);" 


Monl. (1963); S.D. (1963); Tex. (1963); Ill. (1965); Ohio (1965); Ala. (1967); 

Utah (1963); Wis. (1963); Okla. (1965); Tex. (1967); Fla. (1969); N.H. (1969). 

III. (1967); Neb. (1965). 32. Control of the Communist Party 
27. 	 Limiting and retiring the national in the United Stales: 

deb!. Miss. (1965). 
Idaho (1963). 33. Taxation: 
28. Pay pensions to certain people; Colo. (1963). 
Mass. (1964). 34. Prohibit race segregation in 
29. Reading the Bible in schools: public schools; 
Mass. (1964). Miss. (1970). 

30. Prayer in schools: 

Mass. (1964). 

III. 	 CURR~NT ACTION AND ATTITUDES ON CONSTITUTIONAL 

CONVENTIONS 

As of January 1970. thirty-two states had petitioned Congress to summons 
a constitutional convention to consider the subject of state legislative 
apportionment." Though this amount was two less than the requisite 
number, the possibility of such an occurrence presented. for some people. 
an unpredictable and tremendous onslaught on the constitutional foundation 
of this nation. Because article V stipulates state petitions and involvement. 
it would seem desirable to have a survey of the state legislators' views 
surrounding the possibility of a constitutional convention. A survey of the 
1969-70 state legislatu res and processes revealed some interesting 
information on four basic queshons regarding the constitutional 
convention." A brief examination of each question will be followed by survey 
results. 

Must the Language 0/ Amendments Proposed in State Petitions be 
Identical? 

Readily noticeable in the apportionment case are three major categories 

"Rescinded in 1970. 
"On July 8, 1969, the lower houso of tho legislature withdrew its support of its original 

1965 joint resolution, On August 13, 1969, the Oklahoma Allorney-General ruled its concurrent 
resolution petition as nol binding. as the Governor's approval was refused. The Utah resolution 
was declared null and void by a federal court because of the malapportionment issue. 
Consoquently, the action in theso three states leaves only twenty-nine petitions on liIe with 
Congress. 

'"Twenty-one per cent (1,589) of the 7,568 legislators responded to the questionnaire. 
Consequently, the n:ported results are not technicaliy randomized nor conclusive and should 
only be considered reflective in nalure. 
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or apportionment petitions: (I) abolishing of federal judicial review of state 
legislative apportionment; (2) requesting a convention to reverse the decision 
of Reynofdsv. Sims;" and (3) establishing criteria other than mere 
population for apportionment determination. Constitutional writers would 
fundamentally disagree whether the amount of similarity is sufficient. Lester 
B. Orfield claimed that the "ground of the application would be immaterial, 
and that a demand by two-thirds of the states would conclusively show a 
widespread desire for constitutional changes."" The House Committee on 
the Judiciary of 1952 questioned the wisdom and practicality of requiring 
identical petitions: 

Conversely, there appears no valid reason to suppose that the 
language of the amendments requested in State applications must 
be identical with one another in wording. It should be enough that 
the suggested amendments be of the same general subject matter 
in order to be included in a congressional count of applications 
for a constitution," convention, bearing in mind, of course, that 
any or all of the states may at any time request a general 
convention should strong sentiment for such proceedings prevail." 

Contrariwise, Charles l. Black urged the necessity for exact form because: 

[i)t moreover is illegitimate to infer, from a state's having asked 
for a "convention" to vote a textually-given amendment up or 
down, that it desires some other sort of convention. It is not for 
Congress to guess whether a state which asks for the one kind of 
"convention" wants the other as a second choice. Altogether 
different political considerations might govern. 34 

The state legislative survey revealed that slightly over 57 per cem of the 
1,589 respondents considered identical language as not requisite for calling 
a constitutional convention. Justifications for this position included 
"political considerations," "substantive natures of topics rather than 
procedural," "expedience," and "state individuality." Many legislators 
maintained that a clearinghouse operation might insure similarity in state 
petitions, but unforeseen problems could result from the uniformity in 
legislative devices utilized for petitioning Congress. The legislative measures 
utilized by the states differ widely and lead to considerable difficulty in 

"377 U.S. 533 (1964). 

"L. OR~IELD, THE AMENJ>INC OF THE FWf.RAL CONSTITUTION 42 (1942). 

USTAFf OF HouSE COMM. ON THI: JUDI("IARY. 82D CONG" 21> SEss" PROBLEMS RELATING 


TO STATE ApPLICATIONS t-'OR It. CONVI:::NTlON TO PROPOS': CONSTITUTIONAL LIMITATIONS ON 

FWERAl TAX RATES 11-12 (Comm. PrinI19S2). 
"Black, The Proposed Amendment oJ Article V: A Threatened Di.QJlt.., 72 VALE l.J. 

956,963-64 (1963). 

http:govern.34
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determining the exact intent and legality of the legislative action. Three 
principal methods are generally employed in the states: joint resolution. 
concurrent resolution. and memorials. Norman J. Small, Legislative 
Attorney. American Law Division of the Congressional Legislative 
Reference Service. indicated the difference between memorials and petitions: 

The former are merely exhortations to the Congress to exercise 
its power to originate. approve. and submit for ratification a 
specific proposal as an amendment to the Constitution. As an 
exhortation, such memorials are deemed to give rise to no more 
than a moral obligation on the part of Congress to respond 
affirmatively thereto when tendered by a substantial number or 
even by as many as two-thirds, of the States." 

Small equates "petitions" with "applications." but does admit that even 
the "petitions" (resolutions, etc.) may be legally questionable because they 
had not been tested in the courts. Some of the states require 5 I per cent 
majority. while others demand no less than 65 per cent approval. Table II 
indicates the various devices utilized by the state legislatures as determined 
by our survey. There is state consensus that combined action of both 
legislative houses is necessarily required. This assumption is substantiated 
by a study by the Staff of the House Committee on the Judiciary in 1952, 
which contended that identical. but separate. resolutions would not constitute 
a legislative measure." 

As Table \I indicates, the governor's approval of petitions is required in 
at least fourteen states. depending on whether the states utilize joint or 
concurrent resolutions. Article V indicates that the "legislature" constitutes 
the petitioning body. yet this fails to delineate whether this has reference 
to the legislative. process. or the specific representative lawmaking body. 
According to the United States Supreme Court, the connotation of the 
"legislature" depends upon the particular function engaged in." For 
example. we note that in article I. § 4 of the Constitution, the state electoral 
process has explicit reference to the total lawmaking process. i.e., legislative 
and executive. Since in 1920, the Supreme Court ruled in Hawke v. Smith" 
that "ratifit;ation by a State of a constitutional amendment is not an act 
of legislation within the proper sense of the word."n it would appear that 
the Governor need not be directly involved. With regards to convention 

"N. Small. Procedures ror Amending lhe United States CODstitulion. 1965 (library or 
Congress Legislative Reference Scrvice.). 

"ST'" Of Hous~ COMM. ON THE JUDICIARY. sup'" nole 33. at 6. 


"Smiley v. Holm. 285 U.s. 355. 366 (1932). 

-253 U.S. 221 (1920). 

"Id. a1229. 
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po:titions, tho: stato: lo:gislature would not bo: functioning in a routine 
lo:gislativo: capacity, but as an ago:ncy of tho:· national govo:rnment. Howo:vo:r, 
in 1969, tho: Oklahoma Attorney Geno:ral explicitly contradicted this view: 

The resolution . . . was not signed by tho: Govo:rnor, it did not 
becomo: tho: law of this stato:. It is the opinion of the Attorno:y 
General that a concurrent resolution passed by a session of tho: 
Oklahoma Legislature which does not mo:et the crito:ria of 
becoming law, is merely an o:xpro:ssion of opinion of that particular 
body and has no binding effect on a subsequent session of the 
Legislature... 

TABLEH 

DEVICE FOR 
CONSTITUTIONAL CONVENTIONS 

Con. Governor's 
State Bill J. Rcsol. Resol. Memorial Approval 

Alabama x yes 

Alaska x yes, not to veto 

Arizona x yes 

Arkansas x x no, yes 

California x no 

Colorado x Joint yes, not adhered 

Connecticut x no 

Delaware x yes 

Florida x may rescind no 

Georgia x no 

Hawaii x no 

Idaho x no 

Illinois x no 

Indiana x no 

Iowa x no 

Kansas x no 

Kentucky x no 

Louisiana x no 

"ti9 0 •. ATT'y GEN. 200 (1969), in 115 CONGo REC. 23,780 (1969). 
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Maine x no 

Maryland x yes 

Massachusetts It no 

Michigan It no 

Minnesota It yes 

Mississippi It no 

Missouri It no 

Montana It ...... no 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Meltico 

It 

x 

x x,. ---­x 

x 
\ 

/-
It Joint 

:/ 
no 

yes, no 

no 

New York x no 

Nonh Carolina It x 

Nonh Dakota x x 
Ohio It no 

Oklahoma x no 

Oregon x Joint no ---' 
i'ennsylvania It can rescind x nO,no 

Rhode Island x x yes. yes 

South Carolina x no 

South Dakota x , . It 

Tennessee x can rescind yes 

Texas x yes 

Utah x x no, yes 

Vermont x 80 

Virginia It no 

Washington x x Joint no 

West Virginia x no 

Wisconsin x no 

Wyoming It yes 
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Huw Lung Shuuld a Slalt' Peli/ion Requt'.vling a Cuns'tiluliunal Conventiun 
Remain Valid? 

Article V is silent on this perplexing subject, though many would agree 
with the Supreme Court on the constitutional ratification procedures and 
attempt to utilize this as an analogy comparable to the state legislative 
petition process: 

[TJhe first inference or implication from article V is that the 
ratification must be within some reasonable time after proposal 
[which Congress is free to fix) .... As ratification is but the 
expression of the approbation of the people and is to be effective 
when had in three-fourths of the States. then: is a fair implication 
that it must be sufticiently contemporaneous in that number of 
States to reflect the will of the people in all sections at relatively 
the same period which of course ratification scattered through a 
long series of years would not do." 

•The term "sufficiently contemporaneous" becomes the pivotal criterion on 
which the controversy rests. Arthur Bonfield indicates that rather than 
relying on such .criteria as changing social. economic, and political events, 
the fundamental criterion should be the legislative period in which all states 
have had the opportunity to meet in one full regular session." This approach· 
appears to have a distinct advantage because it challenges those 
recommending a convention on a particular subject to provide convincing 
evidence from other current legislatures on the consensus of calling a 
convention. In theory, then. the duration factor of two years would represent 
a current poll of legislators' attitudes. The data from our legislative survey, 
particularly of the thirty-two states which urged a constitutional convention 
on reapportionment, gives some insight on the problem of "surficiently 
contemporaneous." In 1963. petitions from the following states were 
received: Arkansas, Idaho, Kansas. Missouri. Montana, Nevada, South 
Carolina, South Dakota, Texas. Washington, and Wyoming. The following 
year, Virginia requested the Congress to call a convention. The 1965-66 
legislative period witnessed a flurry of petitions: Alabama. Arizona, Florida. 
Georgia, Kentucky. Louisiana, Maryland. Minnesota, Mississippi. 
Nebraska, New Hampshire. New Mexico, North Carolina, Oklahoma. 
Tennessee, and Utah." The Ninetieth Congress in 1967 received similar 

"Dillon v. Gloss, 256 U.S. 368.375 (1921). 
ftB<mfield, Proposing Constitulional Amendments by Convention: Some Problems. 39 

NOTRE DAME LAW. 659 (1964). 
"The: Legislative Reference Service reported that then: is no record of the: petition S.R. 

14, submitted by Georgia. The: petitions from New Hampshire and Utah, though appearing 
in the Congressional Record, were not forwarded to the Judiciary Committee in House or 
Senate. 
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petitions from Illinois. Indiana. North Dakota, and Colorado." Senate Bill 
2307 of the Ninetieth Congress called for a six-year petition duration, though 
some Congressmen and committee witnesses urged periods from two to seven 
years. It became conspicuously clear that unless the six-year prerequisite was 
adopted, the eleven petitions of 1963 would be declared void by the end of 
1969. Senator Dirksen's determined efforts to gather sufficient consensus 
on initiating floor consideration were cut short by his illness and eventual 
death in September 1969. Had Dirksen been successful in securing favorable 
Congressional action, the implications may have been rather astounding. For 
example, our survey found the total number of legislators voting on the 
petitions in states where it was accepted amounted to 5,259. Nevertheless, 
in 1969, when Congress may have rendered a decision allowing a 
constitutional convention, 57 per cent of those original legislators voting on 
the petitions were no longer in the state legislatures. This significant change 
in personnel leaves the issue of "sufficiently contemporaneous" even more 
poignant. A discussion of the partisanship of the state legislatures makes 
the change of personnel more complicated. Assuming that an issue might 
be purely partisan, would the petition remain consistently representative of 
the current legislative attitude? Between 1963 and 1969, we observed that 
subsequent to the petition acceptance, there were thirteen party control 
turnovers, two ties, and eight nonpartisan elections. There is substantial 
evidence that petitions, purely partisan in nature, might be rejected and not 
renect the contemporary attitude. 

The legislative survey disclosed conflicting data as well as constructive 
suggestions for alleviating the entire question of petition duration. Nearly 
!SO per cent of the respondents recommended a four-year duration period 
or the completion of the second session. This procedure would allow a double 
check on whether the legislature, in the first instance, acted presumptously. 
Congress would be responsible for transmitting copies.of the petition to all 
states and requesting immediate consideration. Simultaneously, as state 
legislators supported this conclusion, 85 per cent of them favored retaining 
state control of the petition by power of rescission. There was substantial 
fear that a specific legislative body might act contrary to the public good, 
necessitating a reconsideration of the petition. Yet, if the four-year duration 
factor existed, then the rescission power would be valid for only o!,e attempt. 

May Congress Refuse 10 Call a Conslilulional Convention? 

Edmund Randolph introduced the original resolution providing for 
constitutional revision. 

UH.",i.,. Btfo" Ihe Subcomm. on Sepllrtllio. of Powers of Ihe Se...,. Comm. on Ih, 
},dido,y, 90th COlli., 1st 5oss.• t16·17 (1967). Colorado maintains that S. J. Memorial No. 
S was rorwarded to Congress, though no record can be round. 

http:copies.of


596 


/Resolved/ that provIsion ought to b~ made for the 
amendment of the Articles of Union whensoever it shall seem 
necessary, and that the assent of the National Legislature ought 
not to be required thereto." 

Colonel Mason contended that "[iJt would be improper to require the 
consent of the National Legislature, because they may abuse their power, 
and refuse their consent on that very account."" Up until the last two weeks 
of the Convention, the primary discussion concerned the sole responsibility 
of the state legislatur~s to propose amendments. Gouvenor Morris and 
Elbridge Gerry moved to amend the articles to have a mandatory convention 
when the requisite number of states had requested. Madison strongly 
supported the view of mandatory congressional action." One week before 
the convention concluded, Hamilton and Gerry successfully urged 
reconsideration of the amendment article because of the failure to include 
congressional prerogative to propose amendments. Consequently, Madison's 
proposal to allow both ~ongress and the state legislat ures to make' proposals 
was adopted. Yet, on the last day of the Convention, a compromise was 
enacted which allowed for both congressional and state proposals, but 
stipulated a convention process for the latter. 

Undoubtedly the most compelling evidence of congressional obligation to 
summon a convention came to light immediately after the Constitutional 
Convention. In the Federalist Papers Hamilton claimed that: 

(bJy the fifth article of the plan, the Congress will be obliged "on 
application of the legislatures of two thirds of the states. , . to 
call a Convention for proposing amendments ...." The words 
of this article are pre-emptory. The Congress "shall call a 
Convention." Nothing in this particular is left to the discretion 
of that body." 

At the initial Congress, Madison implored his colleagues to consider the 
subject of amendments, specifically, the amendments which would contain 
the Bill of Rights." The following day, May 5, 1789, a member of Congress 
displayed a state legislative petition for a convention. Madison claimed that 
thorough discussion of the petition would be inappropriate until the requisite 
number of petitions had been received and "then it is out of the power of 

"I THE RECOROS Of THE FEDERAl. CONVENTION. supra note 3, al 194. 

-ld.31203. 

"2 Id. aI629-30. 

'"THE fEDERAIST No. 85, 01546 (Wright cd. 1961) (A. Hamilton). 

-I ANNALS OF CONGo 247 (1834). See an eJllX:llenl discussion of the amendment process 


in Forkosch, Wlto a", 'he "People" in ,he Pmlmble '0 ,he Cons,i,",ion, 19 CASE W. RES. 
l. REv. 644 (1967). 
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Congress to decline complying, the words of the Constitution being express 
and positive relative to the agency Congress may have in case of applications 
of this nature ...."11 Consequently. the petition was placed in the archives 
until others would arrive. 

Regardless of whether one concurs with the foregoing. a fundamental 
question remains: What recourse do the states have in the event Congress 
fails to Act'! Some argue that Congress performs in a ministerial role in 
calling for a convention. thus the Supreme Court would have authority to 
issue some form of mandamus requiring it to ac!." Unless Congress could 
be forced to comply. the intent of the framers would be thwarted. Cyril F. 
Brickfield and Arthur E. Bonfield claim, on the contrary. that the courts 
would not enter the controversy because of the "doctrine of the separation 
of powers" which prohibits injurious intrusion of one branch on another.u 
The concept of "coordinate branch respect" was not violated by the Boker 
v. CarrO nor the Weslberry v. Sanders" cases. For example, Bonfield asserts 
that 

judicial review on the merits of state legislative apportionment or 
the drawing of congressional districts by the states only involves 
federal judicial superintendence of state action or inaction; but 
judicial review of Congress' failure to call an article V convention 
directly involves the federal courts in an effort to force its co-equal 
branch of the Government to perform a duty exclusively entrusted 
to it by the Constitution." . 

How do current legislators react to the power of Congress to call a 
national constitutional convention? Seventy-four per cent of the 1,589 
respondents favored the mandatory clause requiring Congress to initiate a 
convention call. The basic rationale suggested was the prohibiting of 
Congress of becoming completely.'t\ominant ·in .the amending process. 
Allowing Congress to debate the need as indicated by the petitions would 
unnecessarily complicate the task of retaining the sufficient number. of 

"I ANNALS OF CONGo 249 (1834). Five months earlier, a Jeuer from Madison indicated 
that "if two-thirds of the States apply for one, Conaress cannot refuse to call it ...." Letter 
from James Madison to Mr. Eve, Jan. 2, 1789, in 5A DocUMENTA~Y HISTORY OF THE 
CONSTITUTION 141 (1905). 

"Cuvillier, Shall We Rev;se the Constitution, 77 FO~UM 323 (t927); Packard, 
Constitutional Law: The Stales and the Amending Process, 45 A.B.A.J. 161 (1959); Packard, 
Legal Facets of the Income Tax Rale Limitation Program, 30 Cllf-KENT l. REv. 128 (1952); 
Tuller. A Convention to Ame1ld th. Constitution, 193 N. AM. REV. 379, 379·81 (1911). 

"C. BRtCKFIELD. sup'" note 22, at 27; Bonr..ld, 'IIP'" note 42, at 672-73. 
"369 U.S. 186 (1962). 
"376 U.S. I (1964). 
"Bonrteld, SlIP'" note 42. at 673. 
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petitions. The ~'contemporaneousness" of the petitions would be brought 
into question.· A typical legislator response was, "the 'shall' in article V 
stipulates precisely that·-Congress must act, and unless it dOl:s, the States 
are relegated to complete subservience in the amending process." 

Can State Legislative Petitions Control the Subject Matter Considered by 
the Constitutional Convention? 

Basically, the question is wheth.:r the convention ought to be viewed as 
a premier assembly of the people possessing "conventional sovereignty," 
or whether the states can stipulate the subject area or areas of discussion. 
Article V permits the following: "The Congress, whenever two thirds of both 
houses shall deem it necessary, shall propose amendments to this 
constitution, or on the application of the legislatures of two thirds of the 
several states, shall call a convention for proposing amendments ........ 
Professor Charles Black maintains that: 

[tlhe process of "proposal" by Congress contained in the first 
alternative of Article V, obviously includes the process of plenary 
deliberation upon the whole problem to which the amendment is 
to address itselr. It entails choice among the whole range of 
alternatives as to substance and wording. It is "proposal" in the 
most fully substantial sense, where the proposer controls and 
works out the content and form of the proposition. It is very 
doubtful whether the same word two lines later, in the description 
of the second alternative, ought to be taken to denote a mechanical 
take-it or leave-it pro&ss. "11 

Arthur E. Bonfield supports this position by claiming that the constitutional 
convention would necessarily have the ability to propose amendments as 
solutions to the basic subject area. He categorically rejects the recent 
resolutions suggested by the Council of State Governments and adopted by 
several states because: 

the resolutions in issue (the resolutions calling Congress to 
establish a convention for speciric reasons) really call for a 
convention empowered solely to approve or disapprove in a 
mechanical way the text of specific amendments that have already 
been "proposed" elsewhere. In this sense, the proponents of these 
resolutions seek to make the "Convention" part of the ratifying 
process, rather than part of the deliberative process for 
"proposing" constitutional amendment." 

·U.S. CONST. arl. V. (emphasis added). 

ABiaok. supra nole 34, al 962. 

"Bonroeld. supra note 42, al 662-63. 
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Allowing the convention to select the most acceptable format of amendment 
to be voted on by the legislatures or conventions in the various states, would 
give the constitutional convention a propitious opportunity to conduct 
deliberations on the proposal. 

Our survey data appeared to support contrary positions. A substantial 
77 per cent claimed the state applications would control the particular 
subjects discussed at the convention. Congress would only summon the 
convention for a particular time and location and would make but one 
limitation on the convention--a perfunctory statement of what subject the 
state legislators wanted considered. A total of 1,334 legislators (84 per cent) 
supported the single amendment convention, which suggests they viewed the 
convention as a ratifying rather Ihan a deliberative body. There was a general 
fear expressed (83 per cent) that a premier assembly, possessing inherent 
power to determine subjects of discussion and the power to recommend 
amendments, would prove detrimental to the constitutional framework. One 
might assume, as a result of the variety of convention subjects recommended 
in the survey, that the legislators would prefer having issue c1a'rification 
before submitting them to a constitutional convention. 

[v. PRESENT DEMANDS FOR A CONSTITUTIONAL CONVENTION 

Legislators in the 1969-70 survey had neither reached a general consensus 
on the need for a convention, nor the topics which might be considered. In 
addition to the 557 requests for an immediate constitutional convention on 
apportionment, there were an additional 499 requests for other issue 
considerations. The following limited list gives some indication of subjects 
which were specifically recommended by our respondents. 

TABL~ //I 

SU BJECTS FOR STATE PETITIONS 

I. State rights 14. Fifth amendment 
2. Changing electoral college 15. Voting age 
3. Busing students 16. Curbing the Supreme Court powers 
4. National debt 17. Military spending 
5. Eavesdropping 18. Welfare 
6. Income tax limit 19. Law and order 
7. Outlawing communists 20. Education and local control 
8. Judicial reform 21. Presidential powers 
9. Bill of Rights . 22. Item veto for president 

. 10. Judges'retirement 23. Rights of white race 
II. Prayer in school 24. Federal grants 
12. Right to bear arms 25. Executive department power 
13. Apportionment 26. General constitutional review 
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Though the foregoing list is inconclusive and represents a minute proportion 
of potential state legislative respondents, the data does render an indication 
of potential convention subjects. 

It is not inconceivable that such topics as "electoral college revision' might 
evoke sufficient support that the nation would be confronted with chaotic 
imbroglio. One state legislator, with fifteen years e)lperience, e)lpressed the 
following sentiment regarding the ease with which the requisite number of 
petitions might be secured: 

It is possible that with pressure from such groups as the Council 
··ofState Governments, plus a wdl planned drive to have each state 

introduce and consider a particular petition, that within four years 
there would be more than ample requests for a convention. 

Though there may be sufficient number of legislators who advocate 
numerous changes, the intensity and intention of those supporters may be 
questioned. One legislator, reflecting the apparent fear of an open 
constitutional convention, made this statement: 

I have talked with many of my colleagues who were also 
frightened that a convention may completely undo the fundamental 
principles of our constitution. Many of them voted to have 
Congress call a convention, not because they wanted one 
necessarily, but because they wanted Congress to know how the 
legislators felt. From now on we will not petition for a convention, 
but simply urge the Congress to propose an amendment about a 
specific subject. This way, we know that there will be only one 
amendment, which we here in the states can accept or reject. 

This statement does have some empirical support. Nearly three-fourths 
of all petitions seek constitutional revision, but not for the convention 
process. 

Our survey responses reveal a wide range of attitudes, many of them 
expressing distrust of the convention, while others anticipate some significant 
results from the convening of a national constitutional convention: 

I think that each state should take two consecutive sessions and 
consider major areas and then transmit their actions to the 
Congress. 

I believe that we need to have a public referendum, requiring 
at least two thirds of those voting in the last election. before the 
state legislature considers the possibility of adopting a 
constitutional petition. 
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I see no real threat in conducting a constitutional convention, 
because all of its proposals have to be accepted by the States. 

My colleagues, representing one of the largest states, feel that 
there ought to be a continuous constitutional convention. Each 
section of the constitution would receive a thorough hearing 
throughout the country during one year's time, after which any 
new amendment proposals would be voted on in convention and 
dispatched to the state legislatures for their consideration. 

It would be possible for the Congress to actually solve many 
of the problem areas which are bothering the state legislatures. A 
convention might open Pandora's box. 

v. CONCLUSION 

Many people have argued that the convention process of amending the 
Constitution is an anomaly in the law. Nevertheless, state legislatures 
continue to petition Congress for establishment Qf conventions. Fifteen state 
legislatures had resolutions pending which called for a convention on the 
eighteen-year-old vote issue. The Ninety-second Congress recently adopted, 
and the states ratified, an amendment directed to this subject. With the pre­
emptive action by Congress, the unused originating power of the state 
legislature remains to be tested. Pertinent legislation, giving clarification of 
the state petition and convention processes, has been explored in the Senate; 
yet, no decision has been concluded. 

Any projections on the future direction of and tbe number of state 
petitions must ·certainly consider three basic factors: the intensity of the issue 
resulting in reaction by the state legislatures; the extent of organized pressure 
group activity throughout the country; and, the .attitude of Congress toward 
the issue. Speculations on potential areas giving rise to numerous state 
petitions might include presidential powers and judicial review, th~ugh 
nearly all issues appearing in Table III could be ameliorated by legislative 
processes or by the first amendment procedure. 

The four basic questions discussed in the preceeding pages deserve a final 
note. It would appear that a federal law requiring an identical form of 
petition and process is essential to eliminate the present state legislative 
application confusion. States have failed to initiate procedures achieving 
uniformity in petitions and processes and the outlook for any action seems 
negligible. The question of petition duration appears to be self-liquidating 
as more states adopt the philosophy of requiring two successive legislatures 
to give tacit or implied sanction to a.petition. Because of the increasing 
tendency of Congress to give greater credence to public attitudes in the past 
five years, it appears that Congress would only in an unusual circumstance 
refuse to call a constitutional convention. An initial congressional response 
would most likely be in the form of an amendment for ratification by the 
states. Should the Congress establish a constitutional convention, state 
legislatures would undoubtedly conduct the proceedings as if the convention 
were merely a ratifying body rather than a deliberative structure. This 
attitude, plus the lack of federal laws governing the total petition and 
convention process, appears to leave the entire initiative of the indeterminate 
second amendment procedure in the realm of state control. Though the 
apportionment issue aroused public attention to the amendment question, 
it will require an additional highly volatile issue to provide the catalytic 
action necessary for resolution of the constitutional conYention problem. 
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A LIMITED FEDERAL CONSTITUTIONAL CONVENTION 
ROBUT M. RHODES-

Article V of the United States Constitution provides that constitutional 
amendments may be initated in two ways - by two-thirds of both houses of 
Congress or by a convention called by Congress at the request of two-thirds of 
the state legislatures.' The second initiation option was provided to afford 
states an opportunity to bypass congressional refusal to originate amendments 
of significant state and national concern.- Although the architects of the Con­
stitution evidently viewed the two methods as equivalent alternatives. initia· 
tion through state legislative application has never been accomplished; each 
of the twenty-six ratified amendments has been proposed by Congress.' As a 
result of this historical preference. little precedent exists relating to state initia­
tion of amendments.­

-A.B.• 1964. J.D. 1968. University of California (Berkeley); M.P.A. 1975. Harvard Uni· 
veniry; Executive Assistant to the Speaker of the Florida House of Representatives. 1970·1972. 

I. The fun text of article V reads: "The Congresa. whenever two thirds of both Houaes 
shall deem it necessary. shall propose Amendments to this Conatitution. or on the Applica· 
tion of the Legislatures of two thirds of the several States, shall call a Convention for pro­
posing Amendments. which. in either Case. shall be valid to all Intents and Purpooes. as Pan 
of this Constitution. when ratified by the Legislatures of three founhB of the several States. 
or by Conventions in three fourths thereof. as the one or the other Mode of Ratification may 
be proposed by the Congress; Provided that no Amendment which may be made prior to 
the Year One thousand eight hundred and eigbt shan in any Manner alfeet the fint and 
fourth Clauses in the Ninth Section of the lint Article; and tbat no State. without its Con· 
sent. shall be deprived of its equal Sulfrage in tbe Senate." 

2. "The founders included the convention alternative in the amending article to enable 
the states to initiate constitutional reform in the event the national legislature refused to 
do so." Ervin. PToposed Legislation To Implement the Convention MethOd Of ArMfIding the 
Constitution. 66 MICH. L REv. 875. 885 (1968). 

5. Between 1788 and October 1971 the states submitted a total of !04 applications for a 
constitutional convention. The following .ubjects have received tbe support of at least ten 
states: reapportionment (55). 1957·1969; direct election of Senaton (51). 1895·1911; limitation 
01 federal taking power (28). 1959-1960; prohibition of polygamy (27). 1906-1916; general 
constitutional revision (22). 1788-1929; and return portion of federal taxes to stalel (15). 
1965·1971. 117 CoNG. REG. 16,519 (1971). Subsequent to this report by Senator Ervin. four 
additional states submitted revenue sharing applications. See note 6 infra. 

4. Responding to tbe lack of clarity eonceming article V eonvention procedures. Senator 
Ervin introduced S. 2807 in the 90th Cong .• lst Seas. Ervin. supra note 2. at 875. See Heari..,. 
on S. 2307 BefoTe the Subcommittee on Separation of Pow.... of the Senate Committee on 
the Judiciary, 90th Cong .. 1st Sess. (1967) [hereinafter cited as 1967 Hearings]. The bill was 
revised and reintroduced in the 91st Cong .• 1st Seas. as S. 625. The Subcommittee reported 
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The paucity of understanding concerning the unused article V convention 
procedure became apparent when national org'd.nizations representing ~tate 
legislators joined forces in 1970 to prod congressional action on federal rev­
enue sharing_" Pursuant to article V, a united effort was commenced to secure 
applications from thirty-four states requesting Congress to convene a constitu­
tional convention dealing solely with revenue sharing. Thirteen states had 
enacted a model application,' or a similar version, by the time revenue sharing 
was passed into law.' 

The most perplexing of the several questions raised by the revenue sharing 
convention campaign was whether a convention created by state application 
may be limited to a single subject or whether such a convention must open 
the entire Constitution to revision. The authority of the states and Congress 
to impose limitations on an article V convention is .not evident through a 
literal construction of the article's language.' Moreover, the Supreme Court 
has been noticeably silent regarding questions raised by the amendment proc­
ess.' The convedlion route has been useful in the past,'O however, and it is 

S. 625 to the full Committee on June 19. 1960. but no action was taken by the Judiciary 
Committee. The legislation was reintroduced in the 92d Congress on Jan. 26, 1971. as S. 215 
[hereinafter cited as Ennn Bill]. On April 27, 1971, the Subcommillee on Separation of 
Powers reponed the measure to the full Committee on the Judiciary. On July 31, 1971. the 
Committee reported S. 215 to the Senate with an accompanying report, S. REP. No. 92-536. 
92d Cong., 1st Sess. (1971) [hereinafter cited as 1971 IlEPORT]. S. 215 passed the Senate on 
Oct. 19, 1971, 117 CoNG. REC. 16,569 (1971). However. it received no action by the House 
Judiciary Committee during the 92d Congress. The bill bas been reintroduced in the 93d 
Congress as S. 1272, sponsored by Senators Ervin and Brock. 

5. These organizations were the National LegisJative Conference. the National Society of 
State Legis1ators. and the National Conference of State Legislative Leaders. 

6. States that applied to Congress for a convention on revenue sharing during this 
caDipaign were: Arizona, Delaware. Florida. Iowa. Massachusetts. New Jersey, North Dakota. 
Ohio. Oregon, Rhode Island, South Dakota. and West Virginia. Louisiana passed the model 
application with Slight variations. 

7. The State and Local Fiscal Assistance Act of 1972, Pub. L. No. 92-512. was enacted by 
the House on October 12. 1972, and by the Senate on Oct. 13, 1972. 

8. Article V states that Congress shall call -a Convention for proposing Amendments." 
If these words are literally construed, it might be argued that a convention could not create 
an entirely new instrument to supersede tbe present Constitution, since its work would be 
confined to proposing amendments. Nevertheless, tbe convention could propose the equivalent 
of a new Constitution by a series of separate amendments. See C. BUCKFIELD, PROBLEMS b­
LATING TO A FEDEllAL CoNSTITUT10NAL CoNVENTION, STAFF OF HOUSE CoMM. ON THE JUDICIARY, 

85th Cong .. 1st Sess' (Comm. Print 1957) [hereinafter cited as BaICKFlEU>, 1957]. But ct. Black, 
Amending Ihe COfISlitulion: A LeUer to • Congre..mlln. 85 YALE L.J. 196 (1972): -It is my 
contention that Article V, properly construed. refers. In the phrase 'a Convention for propos­
ing Amendments: to a convention for proposing"such amendments as to that convention seem 
suitable for being proposed." 

9. It bas been suggested tbat many of the significant questions raised by article V will 
not be resolvable by the courts. See L O .... IELD. THE AMENDING OF 11fE FEDEllAL CoNsrrnrI10N 
7'36 (1942); Dowling, ClarifYing Ihe Amending Procm. I WASH. Be LEE L. REv. 215 (1940). 
Note. Proposing Amendmenls 10 Ihe Uniled Slales Conslitution by Convenlion. 70 HARV. L. 
bv. 1067 (1957). In Coleman v. Miller. 507 U.S. 435 (1959), the Supreme Court held that 
tbe effectiveness of a state's ratification of a propooed amendment. which it had previously 
rejected, and the period of time within which a Ilate could validly ratify a propooed amend­

59-609 0 - 80 - 39 
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dear from the revenue sharing campaign that the limitation issue must be 
clarified before legislatures will confidently employ their constitutional pre­
T<Jgative to initiate amendments." 

This article will examine the limitation issue, initially analyzing the legis­
lative history of article V. Additionally, the practical effects of the framen' 
decision to provide both the national and state legislatures an opportunity to 
initiate federal constitutional change will be examined. 

HtsTORY OF THE AMENDMENT PROCESS AT THE 1787 CONSTITlJTlONAL CoNVENTION 

The Virginia Plan, consisting of fifteen resolutions, was presented to the 
convention delegates by Edmund Randolph on May 29. Resolution thirteen 
dealt directly with amendments:" 

13. Resolved that provision ought to be made for the amendment of 
the Articles of the Union whensoever it shall seem necessary, and that 
the assent of the National Legislature ought not to be required thereto. 

Randolph's resolution was considered by the Commitee of the Whole on June 
5 in a discussion focusing on the proposition "that provision ought to be made 
for [hereafter] amending the system now to be established, without requiring 

ment were non·justiciable political questions within the exclusive determination of Congresa. 
Strong dicta in a concurring opinion by Justice Black. suggests that all questions ariling in 
the I!JDendment process may be non-justiciable: "Undivided control of [the amending) ~ 
has been given by the article excluiively and completely 10 Congress. The process itself II 
'political' in its entirety. from submission until an amendment becomea part of the Constitu­
tion. and is not subject to judicial guidance. control or interference at any point." ld. at 
459 (concurring opinion). However. there is evidence from """eral cases that IIOIIle of the 
questions arising in the amendment process can be settled by the judiciary. ComINW" Leser 
v. Garnett. 258 U.s. I!IO (1922); Dillen v. Glass. 250 u.s. 368 (1921); National Probibition 
Cases. 253 U.S. 550 (1920); Hawke v. Smith. 255 U.s. 221 (1920). See IJlso Trombatta v. 
Florida. 553 F. Supp.575 (M.D. Fla. 1973). wherein the murt held article 10. §l of the 
Florida constitution unconstitutional under article V of the United States Constitution. The 
Florida article provided that the state legislature could not take action on any proposed 
amendment to the United States Constitution unless a majority of the memben thereof were 
elected after the proposed federal amendment is submitted for state radlkation. 

10. "The campaign for direct election of Senaton was stymied for decades by the under­
ltandable reluctance of tbe Senate to propose an amendment that jeopardiled the tenure of 
many of its memben. Frustrated by the Senate. the reform movement shifted 10 the States, 
and a series of petitions seeking to invoke the ClOnvention process were submitted to Congrea. 
Rather than risk its fate at tbe bands of a convention. the Senate then relented and approved 
the proposed amendment, which was speedily ratified." 1971 REPoRT. 1UJn'4 DOte 4, at 6­

U. Regarding the introduction of S. 215. Senator Ervin bas commented: "Moot important, 
therei. no law on. the books that would confine a convention to a specific: amendment. If 
we are to avoid the possibility of a runaway convention and a COIIItitUtional c:riaia, I believe 
it is imperative that orderly procedures be eJtablilbed for the conduct of • ClODltitUtional 
convention." 117 CoNe. JlEc. 16,510 (1971). 

12. I M. FAUAND, THE REcout CW THE F'I:DDAL CoioovENnoN or 178'1•.at 22 (1911) (ba'e­
inafter dted as RE<lOUIj. 
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the assent of the National Legislature."'· Although Pinckney "doubted the 
propriety or necessity of it,"" Gerry favored the resolution and expressed the 
view that: "The novelty and difficulty of the experiment requires periodical 
revision. The prospect of such a revision would also give intermediate stability 
to the Government." Gerry further noted that "nothing had yet happened 
in the States where this provision existed to prove its impropriety ..... Never· 
theless. further consideration of the proposition was postponed.. .. 

On June II Randolph's resolution was again considered by the Convention. 
Madison reports that "several members did not see the necessity of the [Resolu­
tion] at all. nor the propriety of making the comment of the National Legisla­
ture unnecessary."" Colonel Mason. however, urged the adoption of such a 
provision:18 

The plan now to be formed will certainly be defective. as the Confed­
eration has been found on trial to be. Amendments therefore will be 
necessary and it will be better to provide for them, in an easy. regular 
and Constitutiomi.l way than to trust to chance and violence. It would 
be improper to require the consent of the National Legislature. because 
they may abuse their power, and refuse their consent on that very ao­
count. 

The Committee of the Whole failed to accept the last portion of Mason's 

. argument, but supported the proposition "that provision ought to be made 

for the amendment of the Articles of the Union, whensoever it seems neces­

sary..... 

Late in July the policy conclusions reached during the early sessions were 
submitted to a drafting committee known as the "Committee of DetaiI. .. •• 

15. 111. at 121. 
14. Ill. at 121-22. 
15. Ill. Provisions for amending the colonial constitution. were incorporated Into the 

charters of eight colonies. See S. F'UHEIt. Tm EVOLVTlON OF mE CoNSTJTUJ'ION OF mE UNrr£D 
STATES 178-80 (1910). In Delaware. Maryland. and South Carolina use of the amendment 
proce.. was reserved to the legislature. In Georgia. Mauachusetts, New Hampshire. Pennsyl· 
vania. and Vermont amendments were 10 he made by conventioDl. Both of these methoda 
were joined in article V. See BIUCltFlElJ>, 1957. "'/>Ta note 8. at 2. 

16. Seven slales voted 10 poslpone mDJideration; three voted 10 debate the amendment 
process immedialely. REcollJllS. m/>TII DOte 12. at 202. 

17. Ill. 81 202·05. 
18. Ill. Article XIII of Ihe Articles of Confederation authorized amendment only upon 

the assent of Congress and the legislatures of all the states. I DEBATES IN THE SEVEltAL STATE 
CoNVENTIONS ON THE ADOPTION OF mE FDtat.u. CoNSTJTUJ'ION AS RECOMMENDED AT THE GEN­
ERAL CoNVENTION AT I'HILADI!I.PHIA IN 1787. at 84 a. Elliot ed•• reissue 1907) [hereinafter 
cited as DEBATESj. 

19. RECOmIS. su/>Ta note 12. at 205. 
20. 2 M. FAllllAND. THE REcoRDS or TID FEDIIL\L CoNVENTION or 1787. 9? (1911) [herein. 

after ciled as 2 RECOllJlISj. John Rutledge of South Carolina was designated chairman and 
Edmund Randolph. James Wilson. Oliver Elbworth. and Nathaniel Gorham were elected to 
Ihe Committee. 
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Article XIX of the Committee draft presented to the Convention on August & 
and adopted without amendment on August 50," provided:" 

On application of the Legislatures of two-thirds of the states in the 
Union, for an amendment of this Constitution, the Legislature of the 
United States shall call a Convention for that purpose. 

Careful consideration should be given the language of this article. Although 
some controversy existed concerning Congress' role in the amendment proc· 
ess," the development of a specific amendment procedure was left to the 
Committee of Detail. Article XIX embodied a compromise between thOle 
delegates favoring state initiation of amendments, unfettered by the National 
Legislature, and those members wishing to preserve some national role in the 
amendment process. Hence, the draft enabled the states to apply for "an 
amendment" to the Constitution, and mandated Congress to assemble a con· 
vention "for that purpose." Of significance is the clause "for that purpose," 
which directly modifies "Convention." If two-thirds of the states apply for an 
amendment, article XIX clearly mandates that a convention called by Congress 
pursuant to such applications must be limited to the purpose or general sub­
ject matter contained in the state applications. Moreover, by employing the 
specific language "an amendment," the draftsmen ..~f the Constitution dem­
onstrated a clear intention to enable state legislatures to request a convention 
for consideration of limited constitutional change. Such intent was not mod­
ified by subsequent Convention action. 

On September 10 Gerry moved to reconsider the Convention's adoption of 
article XIX. Since the Constitution was to be paramount to state constitutions 
Gerry was concerned with the possibility that "two thirds of the States may 
obtain a Convention, a majority of which can bind the Union to innovations 
that may subvert the state constitutions altogether..... Hamilton seconded 
Gerry's motion, but with a different view in mind. "It had been wished by 
many and was much to have been desired," Hamilton observed, "that an 
easier mode for introducing amendments had been provided by the articles of 
confederation ..... Hence, Hamilton contended:'· 

21. 14. at 188 (emphasis added). 
22. When the Convention toot. up article XIX on August ~O. Gouverneur Morril lug· 

gested "that the Legislatures should be left at liberty to call a Convention, whenever they 
please." However, no delegate support was forthmming for this concept and the article was 
adopted in the form proposed by the Committee on Detail. Id. at 468. 

2~. RECORIlS, supra note 12. at 22. 121. 
24. 2 RECORDO, supra note 20. at 557·58. 
25. Id. See also RECORDO, supra note 12. at 121. 
26. 2 RECOIUlS, supra note 20, at 557·58 (emphasis added). Madison joined the argument 

and attacked the "vagueness of the terma" previously adopted by the Convention. "How was 
a Convention to be formed? By what rule decide? What would be the force of ill act?" 
queried Madison. Id. Substantive rcsPOORl to theae questions are provided In the Ervin Bill, 
supra note 4. 
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It was equally desirable now that an easy mode should be established 
for supplying defects which will probably appear in the new system. 
The mode proposed was not adequate. The State Legislatures will not 
apply for alterations but with a view to inaease their own powers­
the National Legislature will be the first to perceive and will be the 
most sensible to the necessity of amendments, and ought also to be em· 
powered, whenever two thirds of each branch should concur, to call a 
Convention..•. 

Gerry's motion to reconsider carried" and, following several proposed amend­
ments relating to granting the National Legislature initiating power," Madi­
son, seconded by Hamilton, proposed a substitute for the entire articles:" 

The Legislature of the United States whenever two thirds of both 
Houses shall deem necessary, or on the application of two thirds of the 
Legislatures of the several States, shall propose amendments to this Con­
stitution, which shall be valid to all intents and purposes as part thereof, 
when the same shall have been ratified by three fourths at least of the 
Legislatures of the several States, or by Conventions in three fourths 
thereof, as one or the other mode of ratification may be proposed by 
the Legislature of the United States. 

The Madison-Hamilton compromise was adopted by the Convention, 9-1.10 
Significantly, the Madison·Hamilton proposal did not attempt to limit or 

restrict in any manner the power of state legislatures to initiate particular 
amendments. Legislatures clearly were granted such authority under the 
originally adopted article XIX. Hamilton was concerned only with granting 
the National Legislature amendment parity with the state legislatures so as to 
preserve the federal-state balance of power; hence, his argument that the 
National Legislature "ought also to be empowered ... to call a convention ..... 
Scrutiny of convention debate and the legislative antecedents of article V thus 

. 27. The vote was 9-1. Only New loner voted to retain the language adopted on August 
lIO.2 RECORll8, sutwa note 20, at 557-58. 

28. Shennan, seconded by Geny, moved to add to the article the words: "[O)r the LeaD­
Iature may propose amendments to the several Stalel for their approbation but DO amend­
ments shall be binding until consented to by the several States." Wilaon oll'ered a motion to 
malte conaent of two· thirds of the states sullicient, which was rejected 5-6. A later motion to 
permit three-fourths of the ltates to make an amendment elkctbe was adopted without dis­
sent. 14. 

29. Id. at 559. 
30. Id. The single "no" vote was Delaware. See K.urland, Anicle V and the A_nding 

Process, in D. BOORSTtN, AN AMERICAN PatMER IlIO (1966): "The nature of the political 
compromises that resulted from the 1787 Convention was reason for those present not to 
tolerate a ready method of undoing what they bad done. Article V, like most of the Im­
portant provisions of the Constitution, must be attributed more to the prevailing spirit of 
compromise that dominated the Convention than to dedication to principle.- See also HoUSE 
COMM. ON JUDICIARY, PROBLEMS RELATING TO STATE APPUCATION FOR A CoNVENTION To PRo-
1'OSE A CONSTmmoNAL LIMITATION ON TAX ilATEI, 82d Cong., 2d Sell. .. (1952) [bereiDafter 
cited as 1952 REPORT). . 

51. 2 REcoROS, supra DOte 20, at 557-58. 
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reveals that Madison and Hamilton viewed the two modes of initiating amend­
ments as equivalent alternatives and that they envisioned a process whereby 
both the state and National Legislatures would be able to apply to Congress 
for specific constitutional amendments." 

On September 15 the Convention considered the report of the Committee 
on Style, which had been appointed "to revise and place the several parts" 
approved by the Convention "under their proper heads."·· The Committee 
integrated former article XIX, as amended, into a new article V. Initially, 
Gouverneur Morris moved to amend at'ticle V so as to require a convention on 
application of two-thirds of the states." The previously adopted language of 
the Madison-Hamilton proposal would have required the states to petition 
Congress, which would presumably propose and develop specific amendments. 
Morris' proposal would enable two-thirds of the states to require Congress to 
call a convention to propose amendments. Madison "did not see why Congress 
would not be as much bound to propose amendments applied jot' by two thirds 
oj the states as to call a convention on the like application."" Nevertheless, 
he raised no objection to the Morris motion, which was adopted unanimously." 

Finally, and significantly, two further acts of the delegates merit considera­
tion. Sherman moved to amend article V in a manner so as "to leave future 
conventions to act like the present Convention, according to circumstances."IT 
Additionally, Randolph moved "that amendments to the plan might be offered 
by the State Conventions, which should be submitted to and finally decided 
on by another general Convention."" Both of these proposals were rejected by 
the 1787 Convention. Opposing the motions, Pinckney reHected the general 
feeling of the delegates: "The Deputies to a second Convention coming to­
gether under the discordant impressions of their Constituents, will never agree. 
Conventions are serious things, and ought not be repeated _..."It All states 
rejected the Sherman and Randolph proposals, thus evincing a definite desire 
not to open the Constitution to general revision in the future. Such action by 
the delegates reHects their concern that general conventions are indeed "serious 
things, and ought not to be repeated" whenever a particular amendment is 
desired. Hence, they insured that the Constitution, through article V, provided 

32. The Senate Judiciary Committee has concluded that the framen "refrained from any 
evaluation or differentiation of the two procedures for amendment incorporated into Article 
V; they tended to view the convention merely as an alternative safeguard available to the 
States whenever Congress ceased to be responsive to popular will and persisted In a refussI 
to originate and submit constitutional amendments for ratification." 1971 JlDx)aIJI, SUprtt./ 
M~~~~ .. 

33. 2 RECORDS, supTa note 20, at 554. 

lI4. Id. at 629. 

35. Id. (emphasis added). 
36. Id. 
37. Id. 
38. Id. at 631. Randolph and Mason were concerned that: "This Constitution had been 


formed without the knowledge or idea of the people. A second Convention will know more 

of the sense of the people, and be able to provide a sy_t"", more ClOIlSOnanl to it:' Id. at 

631-32. 


39. Id. 
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both Congress ami the states with a constitutional mechanism to correct par­
ticular and specific constitutional infirmities_ Such action effectively obviated 
the need for frequent general conventions. which might vitiate the fruits of 
the delegates' labor during the summer of 1787_ 

A GENERAL CONVENTION - ARGUMENT AND REBUTTAL 

Dual PuTpose ATgument 

Opponents of a limited federal constitutional convention4 • have suggested 
that by providing two different processes for originating amendments. the 
framers of article V contemplated different responses to different problems. It 
is therefore contended that, since one process clearly contemplates congres­
sional initiation of particular amendments. the alternative process may be 
used by the states only to initiate a call for a general constitutional conven· 
tion." 

Certainly the final language of article V lacks clarity on this point.'· No 
specific power is explicitly granted the legislatures to initiate individual 
amendments; however. it is suggested that the states may petition Congress to 
convene a limited federal constitutional convention." Initially, three points 
should be noted. First. if the framers intended that the legislatures should be 
able to request only a general convention, would they not have explicitly pro­
vided for such authority, instead of leaving it to inference?" Second, the dual 
purpose argument presumes the framers intended that the convention called 

4il. See, •.g., Black. supra IKIte 8, at 201: "Nothing 'desirable or practical' i. to be served 
by the alternative route, except a pouible need .... to take care of a generG' dissatbfac­
tion with the national government. or a breakdown thereof:' See also Wheeler, Is II Con.. 
ditutional C01lvrntion Impending', 21 ILL. L. }lEV. 782, 795 (1927). Bul c,., Child, Revolu· 
lioJltlTJI Amendmenls 10 Ihe Constitution, JO CoNSTlTVTIONAL }lEV. 27 (1926). 9uoled in BRiel.· 
FIEI.D. 1957. supra note 8. at 19: "Conventions must be limited to specific subject matter and 
under no circumstances could it 'be given general revisionary powen ..•." 

41. Cunvelltion must be general in scope and a state application calling for a specific 
amendment can have no binding or legal effect on a ronventioD. Wheeler, lupra note 40. at 
795. 

42. See note 8 supra. 
43. Ervin Bill, supra note 4, 12, authorizes state legislatures to request the calling of a 

convention for the purpose of proposing one or more amendments to the Constitution. 
Questions concerning the adoption of a state resolution are to be detennined ·solely by Con· 
gress (§3(b». Stale applications remain in ellect seven yean (15(a». This approach iJ con· 
sistent with a 1957 dT'dft prepared by Dr. BrkkfieJd for the House Committee on the Ju· 
diciary. which authorizes slate legislatures to request either a general convention or a con· 
vcution to propose spc:l"ilic amendments. BRICK-FIELD, 1957. supra note 8. at 27·28. 

·H. State tunstiltlliolls have explicitly reserved to the voters the power to convene a gen­
eraJ nmslituli01lal COllYCnlil)JI to consider a revision of the entire constitution. E.g., FLA..CoNST. 
art. XI, §·t(a). Prior cOllstitutions of this slate enabled the legislature 10 call a convention to 
propuse amendments or to propose an entirely new constitution. FLA. CONST. art. XIV. 111-3 
(1838. 18GI, 1865). See also ALAS. CoNSI'. art. XIII. 14: "Constitutional Convenlions shall bave 
plenary power to amend or revise the constitution. subject only to ratification by the people. 
No call (or a consliullional convention shall JiUllt these powen; of the convention." But c/. 
:>in-. COM... art. 16, §2: N.Y. CONSI'. art. 19, §I; TENN. CONST. art. 16, U. 



610 

by the states could conceivably have no relationship to the subject that orig­
inally motivated the applications_" Finally, if the states may initiate a call 
for only a general convention, must it follow that Congress may only propose 
individual amendments and be precluded from proposing a general conven­
tion? Such an unreasonable conclusion must necessarily be drawn from the 
premise offered by the dual purpose argument, which, as will be shown, is 
totally unsupported by convention action and debate, as well as the framers' 
intent supplied in The Federalist Papers_ 

The history of the 1787 Convention provides helpful insight as to the 
legislative compromise that ultimately became article V. As previously noted, 
the framers were concerned with developing a reasonable procedure for amend­
ing the Constitution, which at the same time would be responsive to popular 
will and would secure a stable governmental foundation. Meeting only four 
years after the end of the Revolutionary War, the delegates were understand­
ably sensitive to the possibility that rights and powers delegated in the Con­
stitution might need to be withdrawn or rearranged in light of the exigencies 
of future years. Experience under the Articles of Confederation had revealed 
the undesirability of binding the new government to an amendatory process 
requiring consent of every state.'· Hence, the original Virginia Plan recognized 
the necessity for, in Colonel Mason's words, "an easy, regular, and Constitu­
tional" amendatory process.'T The proposal of the Committee on Detail 
adopted by the Convention on August !SO, explicitly empowered the state 
legislatures to apply to Congress for "an amendment" to the Constitution. 
The Madison-Hamilton substitute, which provided the basic article V frame­
work, skillfully meshed the philosophies of states rights supporters and staunch 
centralists by providing dual initiation procedures. The compromise met the 
objections raised by both camps: (I) that the national government would be 
loathe to correct its own failings and that such abuses could only be constitu­
tionally remedied by state initiative; and (2) that improprieties in the states 
and deficiencies in national power would most likely be corrected only through 
initiative taken by the National Legislature. Hence, the Madison-Hamilton 
substitute was not an attempt to limit in any manner the power of state legis­
latures to initiate particular amendments. The substitute merely sought to 
grant the National Legislature initiation parity with state legislatures_ The two 
amendment processes, therefore, must be viewed as equal alternatives.'· The 
reports of the Convention do not rebut this conclusion and provide no indica­
tion that the framers intended for state legislatures to concern themselves only 
with total constitutional revision, while Congress alone would initiate specific 

45: See text accompanying noles 50-53 infra for a more intensive consideration. 
46. See text accompanying note 18 supra. Charles Pinckney of South Carolina expressed 

the general dissatisfaction with the unanimous consent requirement for amendments by 
staling: ..It is to this unanimous consent the depressed situation of the union is undoubtedly 
OWing." 3 M. FAIUtAND, THE RECORDS OF TII£ FEIl£RAL CoNVENTION OF 1787, at 601 (1911). 

47. RECORDS, .upra note 12, at 202·03. 
48. HOUSE COMM. ON THE JUDICIARY. 86TH CoNG., 1ST SESS•• STATE ApPUCAnoNS ASKING 

CO'GRESS To CALL A FEDERAL CONSTITUTIONAL CONvENnoN 7 (Comm. Print 1959) [hereinafter 
dtet! as STATE ApPLICATIONS (1959)]. 



611 


amendments. In addition, the Convention's September 15 vote to reject pro­
posals that would have required general national convention consideratiob. of 
proposed amendments further reveals the delegates' reasonable intention that 
a general convention "ought not to be repeated" whenever a particular amend­
men t is desired. 

This interpretation is further supported by reference to article V in The 
Federalist Papers. In Federalist, No. 411, Madison explained:" 

That useful alterations will be suggested by experience, could not but 
be foreseen. It was requisite therefore that a mode for introducing them 
should be provided. The mode preferred by the Convention seems to 
be stamped with every mark of propriety. It guards equally against that 
extreme facility which would render the Constitution too mutable; and 
that extreme difficulty which might perpetuate its discovered faults. It 
moreover equally enables the General and the state Governments to 
originate the amendment of errors as they ma, be pointed out by the 
experience on one side or on the other. 

Consistent with the Convention debate, Madison's commentary clearly draws 
no distinction between the prerogatives of the state and national governments 
to originate "an amendment of errors," as revealed through experience with 
the Constitution over a period of time.·o 

Moreover, Hamilton, in the 85th Federalist, convincingly supported the 
authority of state legislatures, as well as the Congress, to originate specific 
amendments:" 

Every amendment to the Constitution, if once established, would be a 
single proposition, and might be brought forward singly. There would 
then be no necessity for management or compromise. in relation to any 
other point - no giving or taking. The will of the requisite number 
would at once bring the matter to a decisive issue. And consequently. 
whenever nine. or rather ten states, were united in the desire o[ a par­
ticular amendment. that amendment must infallibly take place . ., 
Hamilton specifically emphasized the desirability of isolating support for 

each amendment as a safeguard against logrolling through a general revision 
of the Constitution. Careful attention, therefore. must be given the language 
"single proposition," "singly." and "particular amendment." Again. any dis· 

49. ds q"oted in 1971 REPORT, '''1>TO note 4, at 8 (emphasis added). 
50. judge Story. commenting on the framen' intent as to the amendment process has 

observed: ·'It was obvious. too, that the means of amendment might avert. the most serious 
perils to which confederated republics are liable and by which all have hitherto been ship· 
wrcckL-d.... They knew the price and jealousy of state power in confederacies; and they 
wished to disarm them of their potency, by providing a safe means to break the force ... 
which would. from tillu.~ to time •.. be aimed at the Constitution. They believed that the 
power of amendment wallO ••• the safety-valve to let off all temporary efIcrvcscences and 
excitements; and the real effective instrument to control and adjust the movements of the 
machinery when out of order or in danger of self-destruction:· 2 J. STORY. CoMMENTAJUES ON 

THE CONSTITtrrtoN OF TIlE UNITED STATES 599 (1891). 
51. ds quoted in 1971 REPoRT, .upro note 4, at 8 (emphasis added). 
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tinction between "single" amendments originating with the states and those 
derived from Congress is noticeably absent. 

In addition, as a practical matter, tying state applications exclusively to a 
call for a wid.:-open convention would effectively destroy the legislatures' 
power to propose amendments. '2 Given the sole option of petitioning Congress 
for a general convention, it is unrealistic to expect states to exercise article V 
powers.·· Thus barring massive national discontent with the existing constitu­
tional framework, the power of state legislatures to originate the "amendment 
of errors" contemplated by Madison would effectively be vitiated if every 
state petition for a specific amendment were interpreted as a request for a 
general convention. 

Finally, Congress has long recognized the prerogative of states to petition 
for a single purpose convention or for a general convention. Congress has 
treated as substantively separate, rather than cumulative, the over lIOO state 
requests for a convention." To treat these diverse requests for limited reforma· 
tion as requests for general revision would be illogical and contrary to the 
stated desires of the petitioning states. For example, article V would be re­
duced to an absurdity if Congress were forced to call a general convention 
upon the application of ten states seeking to outlaw busing, seven states de­
siring to modify the income tax, eleven states wanting revenue sharing, and 
six states supporting a reversal of federal reapportionment policy. If cumula­
tive treatment had been intended. a general convention is clearly long overdue. 
Fortunately. Congress has concluded that a convention shall be assembled only 
when the petitions dealing with a particular subject are received from two­
thirds of the states. 

1787 Convention Precedent Argument 

Arguably. since thp. original 1787 Convention was not limited to the specific 
subject areas that were ostensibly the reasons for convocation. precedent for 
wide-open article V conventions does exisL However, any possible precedential 
value is weakened by the fact that the 1787 Convention was called to amend 
the Articles of Confederation. which lacked reasonable and effective provisions 
for amendment.·· whereas the Constitution does not suffer from such infirmity. 

Additionally, although the 1787 Convention's actions were clearly ultra 
vires and beyond the scope of the Convention call. Congress ratified the Con­

-' 
52. BRICKFIELD, 1957, supro note 8, at 20: "The convention method .•. would be reduced 

to an unworkable abourdity both from the standpoint of the states having ..voke in the am· 
vention proc:eoo and from the magnitude of the operation and ito ultimate elfect on our 
government. if only general conventions were permissible under Article V:­

58. Kauper. The Alternative Amendment Process: Sl>me Obse11HJtions. 66 MICH. L REv. 
912 (1968). 

54. See 117 CONGo REc. 16,519 (1971) (remar'" of Senator Ervin); STATE APpuCAnoNl 
(1959), supra note 48, at 7. 

55. The Federal Constitutional Convention called by the Congress of the Confederation 
under the Articles was "for the sole and express purpose of revising the ArticJeo of Confed­
eration." Documents Illustrative of the Formation of the Union of the A:meriG!n States, H.R. 
Doc. No. 598. 69th Cong., lot Seso. 46 (1927). 
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vention's action and transmitted the proposals to the states. At no time did 
the Convention seek to bypass or overrule the Congress.56 There is, therefore, 
precedent for submitting the work product of the Convention to congressional 
scrutiny before transmittal to the states, allowing Congress to disapprove 
convention proposals that vary from the general subject matter outlined in the 
convention calJ.51 In addition, if a convention today proposed amendments on 
subjects other than those specified in the call, those proposals and any im· 
plementing legislation enacted pursuant thereto could arguably be deemed 
unconstitutional under article V. Hence, the Constitution provides a possible 
limitation on a runaway convention through the courts and a definite limita­
lion through the ratification process that were not formally available under 
the Articles of Confederation. 

Constitutional Sovereignty Argument 

An additional stance espolised by general convention proponents suggests 
that a constitutional convention is a "premier assembly" of the people, charged 
by the people with the duty of framing, amending, or revising a constitution. 
For such purposes the convention is vested with the total sovereign power of 
the citizens and is therefore supreme to all other branches of government.·' 
From this premise, it is argued that neither Congress nor the states may limit 
the scope of the convention's deliberations." This argument initially implies 

56. J. BECK, THE CoNSTrnrrJON OF THE UNITm STATU: YESTERDAY, TODAY-AND TOMOR­
.ow? 173 (1924), quoted in BRICKFIELD, 1957, ruPT4 note 8, at 17. Jameson has drawn a useful 
distinction between "revolutionary" and ··constitutionar· conventions. Revolutionary conven­
tions consist of bodies that in time of crisis assume or are provisionally delegated the func­
tions of government. Hence, they either supplant or supplement the ellisting government. In 
mntrast, constitutional conventions are creatures of the government's fundamental law and 
therefore "ancillary and subservient and not hostile and paramount" to the ellisting govern· 
ment. J. JAMESON, CoNsrrruTlONAL CoNVENTiONS 6, 10 (4th ed. 1867). A convention convened 
pursuant to article V dearly would be of the constitutional type and subservient to the 
strictures and limitations placed upon it in the convocation call. See also Dennis v. United 
States, 183 F.2d 201 (2d Cir. 1950), aO'd, 541 U.s. 404 (1951), wherein Judge Learned Hand 
rejected the theory that a convention once convened may disregard directions and article V 
procedures and adopt extra legal means to establish a new Constitution. The Supreme Court. 
in aftirming. observed that the Constitution can only be changed by peaceful and orderly 
means. United States v. Dennis, 341 U.s. 494, 501 (1951). 

57. Ervin Bill, supra note 4, §IO(b), provides that questions concerning the scope of the 
convention's work are to be determined solely by Congress. Section lI(b)(I) enables Congress 
to disapprove a proposed amendment on the ground that it pertains to a SUbject dilferent 
from that described in the resolution calling the oonvention. Punuant to such action, the 
ultra vires proposal would not be transmitted 10 the states for ratification. But ct. Note. 
Amending the Constitution, 85 HARV. L. REv. 1651 (1972), for a critique of this enforcement 
mechanism. 

58. BaleHtELD. 1957, supra note 8, at 16; 46 CONGo REt. 2769 (1911) (remarks of Senator 
Heyburn). "A constitutional convention even if elected under a congressional mandate that 
it could deal with only one subject, oould run away. After all, it would be a duly created 
constitutional convention, and it could propose any amendments which it decided it wished 
to propose, subject to ratification." 115 CoNG. be. 10,108 (1967) (remarks of Senator JavilS). 

59. See Livermore v. Waite, 103 Cal. 115, lI6 P. 424, 426 (1894); Koehler Be Lange v. Hill. 

http:Congress.56
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that the people cannot, or prefer not to, delegate to a convention a portion of 
their sovereign power, as opposed to surrendering total sovereignty.e. No 
grounds for such an unreasonable conclusion are suggested by the proponents 
of the sovereignty argument. Moreover, such a contention ignores the fact that 
a convention is not sui generis - it cannot exist by itself, but must be convened 
by Congress pursuant to article V.·, The cOllvention, therefore, exercises no 
governmental power beyond that granted by congressional call.·' Further, the 
product of the convention would not have the force of law until ratified by 
the requisite number of states, pursuant to article V. A constitutional conven· 
tion that exceeds the bounds of existing constitutional and statutory provisions 
must be considered extra-legal and its acts would not alter existing provisions.·· 

CONGRESSIONAL REsPONSIBILITY To CALL A CONVENTION 

Given that state legislatures may initiate a call for a limited convention 
pursuant to article V, the question naturally arises whether Congress must call 
a convention upon receipt of the requisite number of state applications. A 
number of commentators have viewed Congress' responsibility in calling a con­
vention as obligatory.·' For example, Senator Ervin has commented:" 

Article V states that Congress "shall" call a convention upon the ap­
plications of the legislatures of two-thirds of the states. I have absolutely 
no doubt that the article is peremptory and that the duty is mandatory, 
leaving no discretion to the Congress to review the wisdom of the state 
applications.... To concede to the Congress any discretion to consider 
the wisdom and necessity of a particular convention call would in effect 
destroy the role of the states. 

Support for this position is gleaned from Hamilton in Federalist, No. 85:" 

60 Iowa 543, 14 N.W. 738, 751 (1885); Sproule v. Fredericb, 69 Mias. 898, 11 So. 472 (1892); 
McMullen v. Hodge, 5 Tex. 54, 75, 77 (1849); Loom;' v. Jackson, 6 W. Va. 615, 708 (1875). 

60. Ct. the Pennsylvania Supreme Court's declaration in Wood'i Appeal, 75 Pa. 59, 70 
(1874): "The right of the people Is absolute In the language of the bill of riJlbta, 'to alter," 
reform, or abo1iah their government in IUch manner as they may think proper.' Thia riJlbt 
being thein, they may imp3rt so much or 10 little of it as they deem e"pedient." 

61. See discussion in note 56 supra. 
62, See Bonfield, The Dirksen Amendment and the Article V Convention Proce.., 8s 

MICH. L. REv. 949, 995 (1968); BRICKFIELD, 1957, supra note 8, at 16; Note, The Co,utitutional 
Convention, Its Nature and Powers and the Amending Proce.., 1916 UTAH L. llEV. 405, 404. 

65. See discussions of jameson's revolutionary-constitutional convention distinction. Dote 

56 supra. See also discussion of Ervin Bill §1I(b)(I), supra note 57. 
64. 1952 llEPORT, supra note 30. at 15; Bonfield, supra note 62, at 977; BRtCKPIELD, 1957, 

supra note 8, at 19. For a discmsion of a possible ninth amendment remedy if Congreu 
refulel to call a convention upon proper atate application, see lliu. The Original Purpose 
and Present Utility of the Ninth Amendment, 25 WASH. Be LEE L. REV. 17 (1968). 

65. Ervin, Proposed Legislati<>n To Implement the Canventian Method 01 Amending 
the Constitution, 66 MICH. L. REv. 875, 885 (1968). 

66. 1971 llEroa:r. supra note 4, at 12 (emphasis added). 
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By the fifth article of the plan the Congress will be obliged, "on the 
application of the legislatures of two-thirds of the states [which at pres­
ent amounts to nine] to call a convention for proposing amendments, 
which shall be valid to all intents and purposes, as part of the constitu­
tion, when ratified by the legislatures of three-fourths of the states, or 
by conventions in three-fourths thereof-" The words of this article are 
peremptory. The Congress "shall call a convention." Nothing in this 
particular is left to discretion. 

Thus, under constitutional mandate, Congress must assemble a convention 
when the required two-thirds of the states have submitted petitions. 

A LIMITED CONVENTION 

Although little controversy exists regarding Congress' duty to call a con­
vention when article V requirements are satisfied, there is substantial argument 
cOncerning congressional authority to restrict the deliberations of a federal 
constitutional convention.·' Although without clear legal or historical prec­
edent, it appears that, since Congress must call the convention and since no 
specifics concerning the nature of the conventions' proceedings are constitu­
tionally provided, Congress is vested with implied power under the necessary 
and proper clauseS' to establish policy concerning such procedural matters as 
the time and place of the meeting, the number of delegates, the manner and 
date of delegate elections, the nature of representation at the convention, as 
well as voting and adoption procedures.s• Moreover, given the breadth of the 
necessary and proper executing authority, it is further suggested that Congress 
may define and limit the substantive parameters of the convention's work.'" 
Such congressional limitation would directly implement the federal constitu­
tional prerogative of the states under article V, and would further enable 
Congress to execute its article V responsibilities. Congressional restriction 
would therefore adequately meet the Supreme Court's test in McCulloch v. 
Maryland that "any means which tended directly to the execution of the con­
stitutional powers of the government, [are] in themselves constitutional."l1 

67. See notes 8, 41, 52, 58, 59 supra. 
68. u.s. CoNST. art. I, IS. 
69. L. OUlElll, THE AMENDING 01' THE FEDERAL CoNnrrvTloN 45-44 (1939); 1952 REPORT, 

supra note SO, at 15; Note,70 HAIlv. L. REv., supra note 9, at 1067, 1075-76. 
70. See BRlculELD, 1957, supra note 8, at 16, 19. "(N]one but the legislature can either 

prescribe or indicate the purposes for whieb it [the convention] is to aaemble. Accordingly. 
as we sball see, our legislatures nearly always expreaaJy declare. with more or less precision. 
those purposes, wbether to make a II"neral revision of the Constitution, or to consider 
specific subjects. accompanying that declaration aometimes with a prohibition to consider 
other subjects." J. JAMESON,. supra note 56, at SM. 

71. McCulloch v. Maryland, 17 u.s. (4 Wheat.) 316, 419 (1819). "But we think the 
sound construction of the constitution must allow to the national legislature tbat discretion. 
with respect to the means hy whieb the powen it ronfers are to be carried into e:xecutiOll, 
which will enable that body to perform the high duties assigned to it, in the manner moll 

beneficial to the people. Let the end be legitimate, let it be within the scope of the con­
stitution, and all means which are appropriate, whieb are plainly adapted to that end, 
whieb are not prohibited, but consist with the letter and spirit of the constitution, are coo­
IlitutionaL" 14. at 421. 
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Thus, Congress may restrict convention consideration to a single subject, a 
limited number of subjects, or a total revision of the Constitution.'· This con­
clusion requires only that the convention's will must be exercised within the 
framework set by the act or resolution calling the convention;· and does not 
restrict the convention's freedom to exercise its will and develop IpecifiC sub­
stantive responses to issues presented. 

A more difficult question arises regarding the power of state legislatures to 
restrict the work of the convention through state application. Although neither 
the states nor Congress may limit an article V convention to the specific terms 
of a proposed amendment, the history of article V suggests that Congress has a 
constitutional duty under article V .to reflect the will of the state legislative 
applications in its convention call. An article V convention should therefore 

.be restricted through the call to proposing amendments dealing with the gen­
eral subject matter contained in state applications." 

72. Congress' IOIe in the article V convention process is simDar to the role IlIte legis­

latures plly in convening .lIte ronatitutional conventions. Although the people exaciae ulti­

mate contlOl over a ollte convention, as a practical matter, the Jesialature pllys an dfective 

and controlling IOIe In convening the convention. Specifically, the powen of Ollte conven­

tions may be elfectively ~Ited by the termI of the legiaIative act calling it into exiateDc:e, 

if the applOwl for such Ilmilltion is oblIined from the people at an eJection for that pur­

pooe. ~. Bradford v. Sbine, IS Fla. 395, 7 Am. llep. 259 (1871); Gaineo v. O'ConneR. 805 

Ky. 597, 408. 204 S.W.2d 425, 451 (1947); SlIte v. American Supr lleIinIng 00., 157 La. 4f11, 

415, 68 So. 742. 745 (1915); Opinion of the JUlticeI, 60...... (6 Cush.) 575, 575 (1855); Stare 


..•" reI. Wineman v. Dahl, 6 N.D. 81, 85-86, 68 N.W. 418, 420 (1896); Wells v. BalD, 75 Pa. 
59, 48, 15 Am. Rep. 565, 572-75 (1874); Woods' Appeal, 75 Pa. 59, 69-70 (1874); ,. re The 
Constitutional Convention, 55 1l.I. 56, 98-99, 178 A. 4SS, 452-55 (1955); State ell ...L Mo­
Cready v. Hunt. 9·S.C. (2 Hill) I, 222·25 (ISM); CummiDgI v. Beeler, 189 TenD. 151, 171-78, 
225 S.W.2d 915, 921·24 (1949); StapJea v. Griemer, 185 Va. 615, 622·25, 55 5.E.2d 49, 54-55,158 
A.L.R. 495, 515 (1945). S,. GIlD I T. CooLEY, TaEATIIE ON CoNSlTl1JTlONAL LDlITATIONIIK-86 


(8th ed. 1927). Sturm reports that during the 81 year period, 1958·1968, thttre __ 25 refer­

enda In 16 'IItes on the qUeition of unlimited conventiona and 10 In live 1lIte1 on a limited 

convention. Referenda on ~Ited convention calla resulted In a higber pereentlp of public 

applOval than those dealing with unlimited authorisations. Sturm rondudes that the lImiled 

convention baa grown greatly in popullrity and the authority of ouch -'>IieI bu been II» 


tel8fuUy limited to lilted oubjecu. A. mo, TIUaTY YUKI 01" STATE 00urrnm0II MAuNe: 

1958-1968, 64-67 (1970). See GlsD A. Sturm, Slale COfIIlilullOfll, In 19 TID JIcIa& 0. TID STATIO: 

1972·75, at 10 (1972). 


75. STAtz APPLIcATIONS (1959), su".. DOte 48, at S"': "There is little arpment ~ , 
the power of the convention to develop apecific responoea to the ~ preRDted to it. 
The process of pmpoaiDg amendments clearly requirea convention CGIIIideration of a IIWJlber 
of poesible alternative lIII1utioDi to a problem before a .peciIic plOposal II developed. a­
development of the specilic wording of a proposed amendment abould be left to the CXIIlftD­

tion. Bul ef. ..fmmdlng 1M ConmtuI/on To SWmglhen 1M SIal.. In IIuJ ,...., ~ 86 
SrAtz Gov'T 10 (1965). 

74. ErvIn Bill, su".. note 4, l6(a), provides that If both H_ of eoap. ckrenaiae 
that the requisite number of ._ bave applied for a conventioD OIl the _ 1Ubject. 

Congress mUlt convene a convention on that IUbject. SectIon 8 raakiI the conventioD'. wart 
to the IUbject or IUbjects named in the amgresaionIl reIIII1utioD _'<!Ding the _tiOD. 
AI a further ~, deJeptel would be required to lUbac:rlbe to an oath to refnin ~ 
proposing or voting in favor of any proposed aJDEdment DOt named In the aIDftIJIIon 
resolution. Bul ef. Note, PrfIIIodn, ..f.........,." 10 ,h. Unit. SIaIa Corutilutlort ., Con­
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This contention, however, baa not received wUvenal supporL The sugges­
tion has been made that the nature of the right conferred upon state legis­
latures in requesting Congress to call a convention is nothing more than the 
right of petition." Moreover, it baa been insisted that, since Congress must call 
the conventioll and specify the details relative to such convocation, only the 
National Legislature, in its discretion, may define the convention's agenda." 
Hence, the assertion that:" 

State legislatures .•• have no authority to limit an instrumentality set 
up under the federal constitution •••• The right of the legislatures is 
confined to applying for a convention and any statement of purposes in 
their petition would be irrelevant as to the scope of powers of the COD­

vention. 

These arguments lac:k appreciation of the &amers' intent in providing the 
convention alternative. The drafters included the convention method in the 
amending article to enable states to initiate constitutional reform if the Na­
tional Legislature refused to do so." The first version of article V endorsed 
by the 1787 Convention explicitly provided that a constitutional convention 
shall be limited by Congress to the subject matter contained in state applica­
tions!' Subsequent Convention action did not modify such policy. This view 
is supported by debates in the state ratifying conventions revealing that pr0­

ponents of the proposed Constitution dearly contemplated that the work of 
a convention would cohere to state wishes.1O Moreover, in view of the trend in 
the states to request only a limited convention, the Judiciary Committee of 
the House of Representatives baa concluded:" 

[f]here would seem to be no logical reason whatsoever for overlooking 
ihe language contained in the petitions of the states and forcing a gen­

ve"don,70 JIAav. L REv. 1067. 1076 (1957) (&be _Yeftdon llmoraU)' obUpIed 10 _Irict 
ilS debates 10 the IUbject matter set out iD the awe applIcadonL NCYCrtbeleR. eoape. may 
_ properly limit the ape of &be CIOIIYatloa·. delibeIatlaallbJoup &be call). 

75. Wheeler, ...",.. DOle 40. at 795. 
76. 1952 llEPoaT. , ..",.. DOle SO. at 15. 
77. L. OuIELD. , ..",.. DOle 119. at 45. 
78. "Sir. the IDOIt powerful obItade 10 &be memben of eaa..- betraying the iD_ 

of &belr coastitueull II the state legiIlatu_ tbemIelyet, who will be IItandiDg bodlel· of 
obierYation. poueseing the CXIIIfideDc:e of the people. jea10ua of federal cnaoaduDenll, aDd 
armed with every power 10 c:beck the lint CIIa)'l at treadlery.- llemarb of Alexander HamIl. 
ton. New Yodt Slate RatIfying Conyentlon. u quoted Ia II DIllADI, ...",... DOle 18, at 261. 

79. See lext accompanying DOtes 18-25....jmJ. 
80. See remarks of Mr. Adams (Mal.) and Mr. Stillman (M....). II DIllA1V, ...",.. DOle 

I 8. at 136. 175·74. A similar riew is IdIected in the edllOrial by a contemporary adyocate of 
the CouItitution, Jamcs Sullivan of Mauachwetll: "The 5th Article abo providel that the 
states may propooe ally alleratlona which lhey see fit. aDd that eoape. IbaII take meuureI 

for hayln, them carried InIO eIfeca.- CuoiUl XI, The MssMcl,wetts G<uetle. No. 594. Dec. 
25. 1787. quoted in P. FOlD. EliAu ON TID CoNllTlVTlON OF THE UNITDI SrA_ 45 (1892). 

81. 19511Ib:ruRT....pna DOle SO. at 11·12. In 1951. New Yolk Stale applied for a conYen' 
lion 10 repeal the 18th amendment "and DO other AnIde of the Coastitulina." 75 CoKe. IlD:. 
48 (19SI). 
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eral convention upon those states requesting nothing more than a single 
amendment to the Constitution. A contrary determination would often­
times be at variance with the very wishes of those States submitting a'p" 
plications to the Congress as well as constitute a very narrow and restnc­
tive interpretation of Article V itselL 

Additionally, since article V requires Congress to call a convention only 
when a consensus exists among two-thirds of the states with regard to the sub­
ject of a proposed change, the Convention should not be allowed to ignore 
such a consensus and address problems not contemplated by state applications. 
Madison. in The Federalist, No. 45, recognized article Vasa means to enable 
the general and state governments to originate "the amendment of erron 
pointed out by experience."'· That both the National Legislature and the 
states may initiate useful alterations suggested by their unique perspectives 
and experiences is evident. If Congress does not incorporate the consensual 
desires of the states into the convention c:all, the experiences of the states 
would effectively be ignored. 

Moreover, Madison expressed concern in this same tract with "that extreme 
facility which would render the Constitution too mutable:'" If the general 
subject matter of the convention were not limited by Congress to the problem 
agreed upon by at least thirty·four states, the Constitution would indeed "be 
rendered too mutable." Constitutional change should not be considered by a 
convention until two-thirds of the states conclude that such change is desirable, 
If thirty.four states request a convention on a particular subject, and Congress 
refuses to limit the convention to such subject, the National Legislature would 
be empowered to convene a convention totally disassociated from the state 
consensus that served as the constitutional prerequisite for its creation and 
legitimate action." 

Finally, since it would require only a majority vote of Congress to adopt 
a convention resolution,'· the National Legislature. if allowed to ignore the 
'will of the states in defining the convention's work, would be able to bypass 
the article V requirement that two-thirds of both Houses must support a con­
gressionally initiated amendmenL Such a process would dilute the two-thirds 
mandate by subjecting the Colllltitution to change at the will of only a con­
gressional majority, and would clearly render the Constitution IIWI"e mutable 
than intended under the procedures envisioned by the framers. 

82. AI quoted in 1971 llEPoaT, '"two note 4, at 8. " 
85. 'd. 
84. See Bonfield, ...two DOte 62, at 992-98. 
85. "The yoke of the majority decides; for the Ie" _ion. /MrtiI II the law of all 

councils, eleetionl, etc., where DOt otberwlae ""prasiy provided." L DeIcbIer, J-" 
MANUAL AIQ) lluLIS OP THE HoulJ! OF llEPREs1!>rrAnvEI, H..lt. Doc- No. 459, 911t Cong., 2d 
Scss. 25l! (1971). Since article V simply provideo that eoope. sball csII a amventinn, onfy 
a majority vote !If the Consreoo is required &0 convene .uc:b a CODYentlon. The Em.. Bill, 
supTa note 4, 16(a), providea Congreaa obaU convene a convention by concurrent laOlution 
of both Ho....... Since ouch a resolution is not legIa1atlYe in nature, It II not _t &0 tbe 
Preoident for approval. L DucHLa, '"two at 186. 
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CoNCLUSION 

The foregoing analysis reveals that state legislatures may petition Congress 
to convene a constitutional convention for proposing amendments dealing with 
a particular subject, several subjects, or general constitutional revision. Con­
gress, by virtue of its necessary and proper clause powers, may define and re­
strict the work of an article V convention through the convention call. Finally, 
consistent with the reasonable intent of the framers. Congress is obliged to 
limit the scope of a convention to the general subject matter or problem at 
which the state applications are directed. Concomitantly. Congress should not 
recognize the validity of proposals developed by a convention that exceed 
congressional strictures reflected in the convention call. 

59-609 0 - 80 - 40 
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Harvard Journal of Legislation "127 (1973) 

NOTE 

LIMITED FEDERAL CONSTITUTIONAL 
CONVENTIONS: IMPLICATIONS OF. THE 

STATE EXPERIENCE . 

Introduction 

Article V of the United States Constitution offers two distinct 
procedures for constitutional amendment: initiation 'by two-thirds 
of each House of Congress and ratification by three-fourths of the 
states, or a convention called on petition of two-thirds of the 
states and ratification of its proposals by three-fourths of the states.! 
No constitutional amendment has ever successfully traveled the 
convention route. Indeed, there has not been a federal con­
stitutional convention since 1787.2 The convention clause is 
hardly a "dead letter," however, for there have been numerous 
efforts to call an article V convention.· As recently as 1967, un­
rest attributable to the Supreme Coun's "one man-one vote" de­
cisions of the early 1960's' had affected state legislatures to the 
extent that arguably !l2 states - only two shon of the required 
114 - had petitioned Congress for a constitutional convention.' 

1 The Congress, wbenever two tblnll 01 both Housea shall deem It oeces· 
1Uy, .ball propose Amendments to this CoDllitutioo, or. 00 the ApplicatiOD 
of the Legislaturea of two tbIrda of the 1eYera! states, shall call a Conven· 
tion for propoalng Amendments. which, in either Case. shall be valid to all 
Intents and Purpooea. as Part of Ibis ConstitutiOD, when ratified by the 
Legislaturea of three fourtba 01 the 1eYera! States, or by Conventions in 
three fourt... thereof, as the ooe or the olber Mode of Ratification may be 
proposed by the Congress •••• 

U.s. CoNST. art. V. 
2 There have been federally caJled state cooventio .... however. ~e texl al notes 

75·85 infra. 
5 Sell Prager" MUmoe, Table 01 s""" 41>1>liCaliOfll lor an Ar/ide Y Conuenlion, 

in ABA Special Conatitutiooal Convention Study Committee, Report 01 American 
Bar Atsoc:iation Constitutional Co_tIoo Study Committee app. B [hereinafter 
cited as ABA lleportJ. Tbe table records over !GO conventioo applicatiooa from 
state legislaturea. 

4 Lucas v. Forty·Fourth Genera\ Assembly, 377 U.s. 713 (I!ICK); lleynolds v. Sims, 
577 u.s. 555 (19M): Baker v. Carr, 569 U.s. 186 (1962). Lucas, Jovalidatlng an 
apportionment plan which had been approved and Jostitutlog ooe defeated in a 
statewide popular referendum, genera ted particular dlsconteDL 

5 See Graham. EOorts to Amend the Comlilu'ion on Dulrie" Gain, N.Y. TiDIa, 
Mar. 18. 1967. all, col. 6. For a gmera! background OD the elfort and ita rationale, 
.. DIrbeo. TM Supreme Court and 1M People, 66 MICH. L .... 837 (1968). 
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One consequence of this activity was the introduction into 
Congress of legislation to establish procedures for the calling and 
holding of a national constitutional convention. The bill, au· 
thored by Senator Sam Ervin (D .•N.C.), passed the Senate 84 to 
oin 1971, but died in the House.' It was reintroduced in the 93d 
Congress, and the Senate passed it again in July 1973.1 The 
Ervin Bill stimulated renewed interest in constitutional conven· 
tions. The American Bar Association soon became involved; in 
July 1971 it created a Special Constitutional Convention Study 
Committee to "evaluate the ramifications of the constitutional 
convention method of initiating amendments."s 

The Special Committee had much to study, for the vagueness 
of the Article V convention clause has given constitutional schol· 
ars ample opportunity to debate the form, powers, and proce· 
dures of a federal convention. In the vacuum created by lack of 
firm federal precedent, convoluted exegesis and painstaking dis­
section of the "legislative history" of article V (i.e., The Federalist, 
and the various Notes on the convention of 17878) have Hour· 
ished.10 Madison's objection to the convention mechanism, voiced 
in 1787, has proven to be prophetic: "difficulties might arise as 
to the form, the quorum, etc., which in Constitutional regulations 
ought to be as much as possible avoided."ll 

Of the many disputes which have arisen in the contemplation 
of a national convention, none has been so hotly debated as 
whether or not such a convention can be "limited." Can the 
petitioning states, or Congress, or both, legitimately restrict the 
matters to be considered by an article V convention? The question 

6 117 CoNC. REc. 36.803·06 (1971). SO" /I/sO S. REP. No. 536. 92d Cong., 1st Sas. 
(1971); 117 CONC. REc. 35.764. 55.988. 56.442. 56.755. 46.642 (1971); Hoarin" on S. 
2J07 BefMo the Subcomm. on Separation of Powers of the Senate Comm. on the 
Judiciary. 90th Cong.• 1st Sas. (1967). 

7 The bill was reintroduced in tbe Senate as S. 1272. 119 CoNC. REc. 55017-19 
(daily ed. Mar. 19. 1973); favorably reponed by tbe Judiciary Committee. id. at 
SI2,462 (daily ed. June 29. 1973); and passed by tbe Senate, id. at SI2,728 (daily ed. 
July 9. 1975). 

8 ABA Report, supra note 5, at 2. 
9 The Notes are collected in THE RBooIIDS 0. TIll: FEDERAL CoNVENTION OF 1787 

(M. Farrand ed. 1911) [hereinafter cited as FA1I1WID). 
10 See, e.g., ABA Report, '"twa note 5, at 15-16; Kauper. The Alternative Amend· 

ment Process: Some Observations, 66 MICIL L. llBv.905 (1968). 

II 2 F AlUlAND, supra note 9, at 6!10. 
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clearly is fundamental, for it goes to the very basis of the con· 
vention's powers and its relationship to the other organs of 
government. 

On one side in the dispute stand those who would proclaim 
a convention "the personification of the sovereign people assem· 
bled for the discharge of the solemn duty of framing their fun· 
damental law."12 "The character and extent of a constitution 
that may be framed by that body is freed from any limitations \ 
other than those contained in the Constitution of the United 
States."IB In the view of these opponents of limited conventions, 
a convention ought to be free to consider and propose whatever 
amendments it desires. 

On the other side stand those who would permit the states, 
Congress, or both to limit the convention, either by forbidding 
it to discuss specified matters (ther.eby leaving the convention free 

• 	 to deal with all other subjects at its discretion), or listing those 
topics whiCh the convention may take up and precluding the con­
sideration of all others. Delegates to a convention, in this view, 
"are but agents of the people, and are restricted to the exercise 
of the powers conferred upon them by the law which authorizes 
their selection and assemblage:'l. .-. 

That the issue is at once divisive and critical is demonstrated 
!:>y the peculiar fact that the Special Constitutional Convention 
Study Committee unanimously agreed that a national convention 
could be properly limited "to the subject matter on which the 
legislatures of two-thirds of the states request a convention,"l11 
whereupon the Council of the ABA's Section on Individual 
Rights and Responsibilities (SIRR) "voted, without dissent, to 
reject and oppose the basic recommendations"I' of the Special 

12 Walker, Myth and Roali" in Stat. CotIStitutional D_'''1>""",t, In MAjO" 

PaooLENS IN STATE CoNsrrrtrrlONAL REVISION 15 eN. Grava ed. 1960) (denominaled 
a "mythj. 

15 Uvermore v. Waite, 102 Cal. 115, 117, 56 P. 424,426 (1894) (dicta). 

14 Quinlan v. Houston Ie T.e. lly., 89 Tex. 556, 576, Sf S.W. 758, 744 (1896). 

15 ABA lleport, ...two note 5, at 11. 

16 Letter from Professor Jelfenon B. Fordham to the Honorable Judge C. Clyde 


AIkI.... Aug. 17. 1975. The Special CommIttee's lleport was approved unanimously 
by the ABA House of Delegates at the latter's ronvention during the summer of 
1975, an event attributable more to the ablence of its enemia than the depth of its 
support. In rejecting the Special Committee's lleport, the Sfllil was disowning its 



623 


Committee. At least one member of the SIRR - who is also on 
its Committee on National Constitutional Conventions - has 
commented that the "fundamental weakness" of the Special Com· 
mittee's report was "its infirmly supported position that the legis. 
latures applying for the call of a convention could limit conven. 
tion jurisdiction to one or more specific subjects."17 Though 
there never has been an article V convention, this Note suggests 
that the controversy surrounding limitation of such a body may 
be resolved, or at least focused, through examination of the state 
experience with limited conventions. 

Conventions have been the preferred instrument for thorough. 
going revision of state constitutions since the Delaware, New 
Hampshire, and Massachusetts gatherings of the late 1770's. To 
date there have been approximately 225 state constitutional con· 
ventions:18 New Hampshire has convened the most (15 - until 
1964 the New Hampshire constitution could be amended in no 
other way), while II states have convened only one. Four·fifths 
of the states provide for such conventions in their constitutions, 
and in the remainder Conventions have been held, often with 
judicial approval. 18 If, as has been claimed, the constitutional con· 
vention is one of the original and significant American contribu· 
tions to democratic political theory,- it is the state experience 
which gives substance to that assertion. It is in the crucible 
of state legislatures, courts, and ballot boxes that the theoretical 
bases of the institution have been hammered out, and its relation 
to the more ordinary governmental bodies established. 

own cbIJd, ilwmucb as the special Commitree ..... let up at the bebeat of Slllll's 
CouDCil In 1971. See ABA lleport,lUfmI DOte 5, at I. 

17 Letter fIom Profellor Jefenon B. FonIIwn to the Honorable Judae C. Clyde 
AtIdDI, Aug. 17. 1975. 

18 Sturm, Stllte Corutltlltiom a"" Comlltutional RerliriOIl. 191fJ.1911. In CoUNCIL 
(W STATE GovEaNIIENTI, THE Boo& (W THE STATEI. 1972·75. at 10 (1972). 

19 See A. SruEK; THIRTY YEAU (W STATE CoNmnmoN·MAltING: 1958-68, app. C, 
152·57 (tabulEr ..-atation of each state's provisions for CXlDstltutional mnventlons): 
Sturm. StE", CtmItitutioru ".... CorutituUonal ReuUio .. , 1910·1911. In CoUNCIL OF 
STATE GovEaNIIENTI, THE Boo& (W THE STA'IU, 1972·75, at 2. (lhia tEble II herein· 
after dted .. ProMJu,es lor Colling Corutillltional Conventioru]: Note, St.'e Con· 
stillltional Conwnlioru: L/"';tEtioru on Their POfJJm, 55 IOWA L RD. 2«. 2f7 
(1969) (badaafter cited as Iowa Note]. 

20 II.. HOA&, CoNSl'lTllTlONAL CoNVENTIONS: THEIIt NAWM, POW_ AJlD 1.0.....' 
TIONa J.S (1917) [hereinafter cited .. Boa); J. WJIEELU, THE CoNmTtlTtONAL CoN' 
VENTtoN: A MANUAL ON Inl'LAlooNc, OaGAIozATION AND OnuTlOJI '" (1961). 
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This Note argues that the theoretical framework developed to 
support the prevailing view that state conventions may be 
limited is persuasive, that the similarities and differences between 
the state and federal levels make the case for limited article V 
conventions still more persuasive, and that the state experience 
sheds light on potential problems of .limited article V conventions. 
The Note concludes that a limited federal convention is appro­
priate and that denying the states the opportunity to call a 
limited convention would be inappropriate under article V. 

I. UMITABWTY: THE STATE ExPElUENCE 

"The customary manner of calling constitutional conventions. 
in the United States is by resolution of the legislature followed 
by a submission of the question to the electorate,"21 though there 
have been exceptions.a The customary scenario proceeds some­
what as follows: the legislature passes a resolution initiating the 
convention; this,is submitted to the electorate for approval; after 
approval the legislature passes an enabling act to provide for a 
budget, temporary officers, and the ~lection of delegates; the dele­
gates are elected; the convention meets; and the final product is 
submitted to the electorate for approval. The details of the proc­
ess vary by state - in particular, 12, states have constitutional 
provisions which require that the question of calling a convention 
be submitted to the electorate periodically, thus bypassing the 
legislature at the initial stage of the procedure - but the basic 
structure is surprisingly uniform throughout the nation.­, 

21 Annot., pOfIJIJf' of State Leglll4lUfII to Limit the PtnHn of a Stat. COtVtllUtiotlGl 
Convenlion, 158 ALll. 512 (HI'S). 

22 Most of these occurred before the praent century. Examples Include the lint 
ltate conventions of the late 18th century, wbich were "revolutionary" In origin ... 
well .s outlook: the congressionally iDstigated conventioJII preliminary to ltatehood, 
discussed in part U(A) infra; and the lleconstruetion conventions held after the 
Civil War. Modern exceptions Include conventioos In those states In which the 
ltate constitution provideo that the convention queotion shall be submitted to the 
people periodically, and those conventions called by popular Initiative In states 
allowing such procedures. See Proeedures for Callin, C_itulioMI C_tlo..... 
supra note 19. 

25 S.e Procedures for Calling C"....tilut;On4l Conventio ...., supra note 19. This is 
not to suggest that the detal.. of the prooell of amending a mnstltutlon through a 
mnstltutional convention always are handled smoothly or without legal queotions. 
h. generally, •.g., Dodd, Stal. COII$//tvtitmGl Conventlo.... IIfI4 St41. Leglll4tifHI 
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As noted above .. • conventions historically have been used pri. 
marily for major revisions of state constitutions. Indeed, in the 
absence of explicit provisions in its enabling act or in the legisla. 
tive resolution submitting the convention question to the elec· 
torate, a convention is presumed to be unlimited and to possess 
plenary powers to propose revision and amendments as it sees fit.·6 

Little mention is made of limited conventions in the 39 state 
constitutions which explicitly provide for constitutional conven· 
tions. At least one state constitution (Alaska's) forbids limited 
conventions;26 and the Alabama constitution of 1901, framed by 
a convention which itself exceeded limitations placed upon it, 
affirms the unlimited authority of future conventions.27 Ten· 
nessee's constitution, on the other hand, explicitly grants the 
legislature and electorate the right to convene limited conven· 
tions.28 And several early state constitutions appear to have en· 
visioned limited conventions.·" . 

In a number of the states whose constitutions require that the 
question of calling a convention be submitted periodically to the 
electorate (e.g., Michigan, Missouri, and New York), the conven­
tion article lays out convention procedures in a manner that sug­
gests limitations are precluded. New York's constitution specifies 
the form in which the question is to be presented for a popular 
vote: "Shall there be a convention to revise the constitution and 
amend the same?"'o This might eliminate the possibility of a 
limited convention, at least under the analysis below; but a 
limited convention has been upheld in Virginia under a virtually 
identical provision.a1 In any event, many states over the past two 

Power, 2 VAlID. L REv. 27 (19f8); Iowa Note, mpra note 19, at 247·52, 254·59; Not •• 
Constitutional Revision by II R..tricted Convention. 35 MINN. L REv. 282. 287·55, 
292·93 (1951) [hereinafter cited as Minnesota Note]; Annot•• 158 A.L.R. 512 (1945). 
For a discussion of potential issues in tbe article V amendment process, see ABA 
Report. supra note 3. at 33-42. The scope of this Note is restricted to limitability. 
enforcement of limitationa. and 1epslative refUlaI to call a convention. 

24 See text preceding note 18 supra. 
25 W. DoDo. THE ll£VISION AND AMENDMENT OF STATE CoNSTITUTIONS 76·77 (1910) 

[hereinafter cited as DODD]. 
26 ALASItA CoNST. art. 18. f 4. 
27 Au. CoNST. art. 18. 1286. 
28 TENN. CoNBr. amend. I. 
29 ABA Report. mpra note 3. at 18·20: 
SO N.Y. CoNBr. art. 19. § 2. 
51 Staples v. Gilmer. 185 Va. 615.625. 55 S.E.2d 49. 52. 158 A.L.R. 495 (1945) (per 

http:provision.a1
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centuries have successfully convened limited conventions,32 al­
though efforts to Ii-qiit a convention have occasionally failed_B3 

A. Forms of Limitation 

A convention may be limited in a number of ways. Explicit 
limiting directives may. in the first instance. be either procedural 
(i.e.• dealing with such matters as recordkeeping. printing of con­
vention records. etc.) or substantive (going to the subject matter 
which a convention may discuss and on which it may propose 
amendments). Procedural limitations have usually been invali­
dated_a. A convention "has full control of all its proceedings:'" 
Indeed. some have said that a convention may properly ignore 
efforts at outside control of its internal procedures.ae This Note 
deals almost exclusively with substantive limitations; but the dis­
tinction should be kept in mind. for at least two cases often cited 
in support of unlimited constitutional conventions in fact hold 
only that such matters as choice of printer. date of submission of 
the convention product. etc. are beyond legislative coDtrol.1T 

curiam). See J. WIIEBLEJt. SALIENT issUES OF CONSTlTIJT10NAL REVWON 52 (1961); A. 
STURM, mfml note 19, at 67. 

52 Approximately 55, or nearly 15 percent. of all state constitullonal conventiou 
have been substantively limited. And the proportion of limited conventions has 
been higher oina: World War n. For details on many of the pre-l!l40 conventions. 
See HOAR. supra note 20. at 105-28; J. JAMESON. A TREATISE ON CONSTITIJ'DONAL CoN­
VENTIONS; THEIR HISTORY. POWERS AND MODES OF PROCEEDING If 382-82(c) (4th ed. 
1887) [hereinafter cited as JAMESON]. On the post-l940 conventiou. lee A. ~. 
supra note 19. at 56-60. 115. 

55 Examples of limited conventions whieh overrode limitations are those in 
Georgia (1789). Minnesota (1857). PenlllJ'lvania (1872). Alabama (1901). Virginia 
(1901). and Michigan (1908). See HOAR,sufml note 20. at 111-15. 

M Su••.g.• Iowa Note. sufml note 19. at 259-60; Minnesota Note. supra note 25. 
at 290; Annot.. 158 A.Lll. 512. 522-25 (1945). The ABA Speeial Committee COIl­
cluded that an article V convenllon IhouId not be subject to procedural Iimitallon. 
ABA Report, supTa note 5. at 22-25. 

55 Goodrich v. Moore. 2 Minn. 61. 66 (1858). 
56 The leading cases. although their holdings do not directly support the point. 

are Carton v. Secretary of State. 151 Mich. 557. 540. 115 N.W. 429.450 (1908). and 
Goodrich v. Moore. 2 Minn. 61. 66 (1858). See HOAR. SUPTIJ note 20. at 117-18. 175. 
177; JAMESON. suprIJ note 52. 11455-56; Dodd. sufml note 25. a151. 

57 Carton v. Secretary of State. 151 Mich. 557. 115 N.W. 429 (1908); Goodrich v. 
~Ioore. 2 Minn. 61 (1858). The Delaware and Hawaii Constitutions explicitly granl 
this power to convenlions. DEL. CoNST. art. XVI. I 2; HAWAII CoNIT. art. XV. I 2. 
There may be lOme difficulty in drawing the line belween such uhouaekeeping" 
matters as the legislalure may regulale in its enabling act and the internal proce· 
dure of the convention. which only tbe convention may regulate. The fonner are 
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Substantive limitations take many forms. A convention may be 
prohibited from amending one or more portions of the state con­
stitution. but otherwise left free to alter as it wishes.88 Alterna­
tively. a convention resolution or enabling act may specify certain 
subjects to be considered and prohibit 'discussion of any others 
- as has every limited convention since 1945. except New Jersey's 
in 1947. New Jersey's experience since World War II illustrates 
the difference: its 1947 convention was permitted to make changes 
in any area except the apportionment of the state legislature. while 
its 1966 convention was prohibited from considering any issue 
except legislative apportionment-­

Variations abound. A convention may be required to consider 
some matters and left free to deal with others as it wishes.·o Per­
haps the most complex and bizarre set of limitations was imposed 
upon the North Carolina convention of 1855. It was required to 
author amendments on four topics, permitted to treat 16 more. 
and prohibited from acting upon anything else.u Most recent 
limited conventions have been restricted to proposing amend­
ments on one or a few subjects. There are no theoretical differ­
ences between the various forms of limited conventions, however. 
and accordingly this Note will make no distinctions among them. 

B. SOUf'ces ofLimitation 

It is an axiom of modern democratic theory that the legitimacy 
and authority of a government depend upon the consent of the 
governed. In America "the people. in their collective and national 
capacity. established the present constitution ••• acting as saver­

appaready IIICb cIetaiIs u aft zequired to _ up aDd bou... the amvenlion; the 
latter COIICel'III the amvendon" c:oune and mJa after It hu come Into being. 

58 J!xampb Include North Carolina.. amvenlion of 1875. Law of Mar. 19. 1875. 
cia. ccxxu I f. [1875] N.C. Laws 805; and Louisiana's amventloal of 1898. Act. 
No. 52 •• 5(a)(b). [1896] La. Acta 85; 1915. Act No. I. II 1(5)(a)-(". [1915] La. Acts 
2d ExIra s.. 5; and 1921. Act. No. ISO•• I(f). [1920] La. Acta 292. 

19 Law of Feb. 17. IM7. cia. S. • 2. [IM7] N.J. Law 24; Law of Kay 10. 1985. 
cia. f5, • 2. [1985] N.J. Law 101. 

fO One example 18 A1abuaa.. _entIon of 1875. which wu nquInod to provide 
lor & public ICbooI IJI- Law No. 24•• 9. [1875] Ala. Law 112. Another II 
CooDecdcut'. CXlUrt-cmJered _don of 1985. required to c:ooaIcIer ooIy IeglaladYe 
apportIoomeDt. See Bu~ Y. Dempsey. 257 F. Sopp. S02 (D. Coon. 1985) (per 
aariam). It wu not Jalricted In any other way aDd ultimately _ the endJe 
ale CXlDltltntion. 

fl 1~.""'" DOte S2, ,182(&). 
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eigns of the whole country:'u It follows, from the very definition 
of sovereignty, that changes in the fundamental law (the constitu­
tion) can be made only by the electorate or those to whom the 
electorate has delegated its powers to amend. The legitimacy of a 
constitutional convention. therefore, rests on the delegation by 
the electorate of authority to propose amendments.'s Delegates 
to a convention "derived their power and authority from the 
people in their sovereign capacity."" Nearly unanimous agree­
ment on the foregoing propositions has not led to agreement on 
which. if any, of the numerous potential sources of limitations 
- constitutional. executive. judicial, legislative. and popular­
comport with those propositions. 

At the state level. the Constitution and laws of the United 
States clearly limit state constitutional conventions through the 
supiemacy clause}' Arguably, those provisions of a constitution 
governing the amendment process itself are binding upon any 
constitutional convention called pursuant to that process.46 The 
role of the executive is less clear." 

42 Chisholm v. Georgia, 2 U.S. (2 Dall.) 440, 462 (1793) (Jay, C.J.). The position 
has received mnsistent support from the Supreme Court, political pbilosophen lOch 
as Jameson and Woodrow Wilson, and popular Interpretation of the democratic 
state. It has also been criticized as a philosophical, rather than legal. mnc1u.ion. 
S•• L. ORFIELD, THE AMENDINC 01' THE l'1IDuAL CoNSTmmON 141-48, 141 n.26 (1942). 
For an excellent analy.i. of the evolution of popular .upport for the Idea in early 
America, see G. WOOD, THE CauTION CW THE AMERICAN RBPuBuc, 1776-1787, ch. 
9 (1969). 

45 "A convention ha. delegated, and nol inherent, rights." E" fxJrte Birmingham 
&: Atl. Ry., 145 Ala. 514, 521, 42 So. 118, 125 (1905). See also, e.g., Chenault v. Carter, 
552 S.W.2d 625 (Ky. 1960); State v. American Sugar Ref. Co., 157 La. 407, 68 So. 
742 (1915); Opinion of the Justices, 60 Mass. (6 Cush.) 575, 574-75 (185S); Erwin v. 
Nolan, 280 Mo. 401, 217 S.W. 857 (1920); Frantz v. Autry, 18 Okla. 561, 91 P. 195 
(1907); In Te Opinion to the Governor, 55 R.I. 56, 178 A. 455 (1955): State ex rei. 
M'Cready v. Hunt, 20 S.C.L. I, 222·25 (1854); Quinlan v. Houston &: T.C. Ry., 89 
Tex. 556, 54 S.W. 758 (1896); Staples v. GOmer, 185 Va. 615, 55 5.E.2d 49, 158 A.L.R. 
(1945); Loomis v. Jackson, 6 W. Va. 615 (1875). 

44 Frantz v. Autry, 18 Okla. 561, 589, 91 P. 195, 202 (1907). 
45 See DODD, supra note 25, at 92. But the ability of Congress to expUcitly limit 

a atate constitutional mnvention, even as a mndltlon for admission to the Union, 
Is much less dear. See Iowa NOle, supra note 19, at 262·65; part JI(A) infra. 

46 See, e.g.• provisions cited noles 26-28, 50 supra. S.. generally Dodd, supra nOle 
25; Annot., Power of State Legislature to Limit the Pow.... of a Stal. Constitutional 
Conuention, 158 A.L.R. 512 (1945) • 

• 7 At the state level, ... Iowa Note, supra note 19, at 268. At the federal level, 
see ABA Report"supra note 5, at 28-55. But see Black, A.mending the COII$titution: 
A Leller to II Congressman, 82 YALE L.J. 189,206-10 (1972). 

The judiciary obviously is not an independent source of limitations on coostitu· 

.' 
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The debate on limitabilily has focused UpOIl the roles of the 
legislature and the electorate. At least three distinct positions have 
emerged: that the legislature alone may limit a convention; that 
the electorate (directly or by ratification of a legislative resolution) 
may impose limitations; and that the convention is sovereign and 
inherently "illimitable." 

C. The Debate over Limitability: Legislature and Electorate 

In the first major treatise on the subject, Jameson concluded 
that constitutional conventions ought to be subject to such limita­
tion as state legislatures saw fit to impose (except for internal 
convention procedures).4a Jameson's position elicited some sup­
port"· and a great deal of vitriolic opposition.'· 

Much of what is reputed to be opposition to limited conven­
tions as a whole has been expressed as opposition to legislatively 
limited conventions, as if legislative limitations were the only 
kind possible. For example. one case asserted that 

the legislature is prohibited from any control over the method 
of revising the Constitution. The convention is an independ­
ent and sovereign body whose sole power and duty are to 
prepare and submit to the people a revision of the Constitu­
tion ..•• It is elected by the people, answerable to the people, 
and its work must be submitted to the people through their 
electors for approval ordisapproval.lI1 

One judge "had no difficulty" in concluding that "a constitutional 
convention lawfully convened does not derive its powers from the 
legislature. but from the people ... that the powers of the consti­

tional convenlioJII. ·However, the ability and willingness of courta to enforce Iimita· 
tiona ia nec:aaary if IilDitability ia to have meaning in the event of a convention 
which purporta to exceed limitations impooed by the people. See part III infra. 

48 JAMISON, ..,pro note 52. Jameson'. reasoning was influenced by the centro· 
veni.. surrounding the llIinoia Conventions of 1862 and 1869. Ria work was largely 
a polemic in support of the legislature's position during those troubled gatberinp. 

49 A particularly glowing reference may be found in Ex parte Birmingham Be Ad. 
Ry., 145 Ala. 514,519,42 So. 118, 119 (1905). 

50 See, e.g., Sproule v. Fredericks, 69 Mias. 898, 11 So. 472 (1892); Franu v. Autry, 
18 Okla. 561. 91 P. 19~ (1907). Both HOAR, 'UprA note 20. at 58·79, 105·20, and 
DODD, "'1'''' note 25, at 72-93, make major assaults on Jamesosn·. thesia. After being 
abandoned for most of tbe 20th century, it has apparently been revived, at least 
implicitly, in tbe Ervin Bill. See part I1I(C) in/rtJ. 

51 Carton Y. Secretary of State, 151 Mich. ~S7, 540-41, 115 N.W. 429, 450 (1908) 
(Grant. C. J.). 
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tutional convention are in the nature of sovereign powers . . . 
that the legislature can neither limit or [sic] restrict them in the 
exercise of these powers ••••"12 "In the area of constitutional 
drafting," concludes one commentator, "the convention must be 
completely free of legislative restrictions since its authority derives 
from the sovereignty of the people."" 

This opposition to limited conventions, rooted in the meta· 
physics of sovereignty, does have some support. A number of state 
courts have favored the position, though generally in dicta handed 
down over 60 years ago.G4 The Federal Convention of 1787 and 
early state and colonial conventions are frequently cited to support 
the point that a convention may not be limited," but such citation 
reflects failure to distinguish between "revolutionary" conventions 
(extra-constitutional in nature and resulting from the manifesta· 
tion of power sufficient to change the form of government) and 
"constitutional" conventions (called under the aegis of an existing 
legislature and constitution)." 

52 Loomis v. Jac:boD, 6 W. Va. 613. 708 (187S) (obiter dicta). 

55 Iowa Note, mpn. DOte 19. at 266. 

54 Suo e.g., Uvermore v. Waite, 102 Cal. 115. 36 P. 424 (1894) (dictum): Koehler 


v. Hill, 60 Iowa 545. 14 N.W. 758 (1885): Miller v. Johnson. 92 Ky. 589. 18 S.W. 522 
(1892): Anderson v. Baker, 25 MeL 551 (1865); Carton v. Secretary of State, 151 --­
Mich. 557, 115 N.W. 429 (1908): Sproule v. Fredericb, 69 Miss. 898. 11 50. 472 
(1892); Lawson v. Jeffries. 47 Miss. 686 (1875); Frantz v. Autry. 18 Okla. 561,91 P. 
195 (1907): Taylor v. Commonwealth. 101 Va. 829. 44 S.E. 754 (1905); Loomis v. 
Jacbon. 6 W. Va. 6111 (1873). The oo1y recent case to 10 hold is Board of Super. 
¥isors of Electioot v. Attorney General. 246 Md. 417,229 A.2d 588 (1967). The issue 
In that cue was whether the legislature was bound by an act. approved by the 
electorate. which mandated a coottitutional c:onvention within two yean; and the 
IXIIIrt held that the legislature_was 10 bound: "[H)aving submitted the question to 
the people in proper leaaI _faahion. it bound Itself to the mandate expressed by 
them." 246 Md. at 445.229 A.2dat 405 (quoting the unpublished decision belOW). 
The court thus. In ellect. enforced a "llmitation" because it was approved by the 
people, which weakens _the case as authority for the position that conventions are 
sovereign. The opinion was phrased. as are all. in the language of the people'. 
SOVereignty and their sole r1sht to delegate that sovereignty. 

55 Thus Note. The Legal EUect Under American DeciJions of an Alleged Irregu· 
I.,ity in the Adoption 01 a C.....titution or Constitutional Amendment. 10 Sr. Lot"" 
L REV. 279. 296 (1925) [hereinafter dted as St. Louis Note). dtes Kamper v. 
HawkiDi. 1 Va. Cu. 20 (179l1). in which ..veraJ OpinlODI Ittal the revolutionary 
Dature of colonial convenU ...... 

56 See Erwin v. NolaD.280 Mo. 401. 217 S.W. 857 (1920): State e" rd. Kvaa1en v. 
Graybill. 496 P.2d 1127 (Mont. 1972): Staples v. Gilmer. 185 Va. 61l1. 35 S.E.2d 49. 
158 A.LR. 495 (1945); HoAll, mpra note 20. at 15·16.54-59; JAMESON. mpn. DOte 52. 
at IO-Il: Hendricb. Some up Aspects 01 Co...titutional Conventi ...... 2 TU.As L. 
Rn. 195. 195·96 (1924): Braxton. Power, of Conventio .... 7 VA. L. Rm. 79 (1901): 
Inwa Note. mpra DOte 19. at 245-46; Minnesota Note. mpn. DOte 25. at 285·86. 
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Limited conventions also have been opposed on more practical 
grounds. Professor Graves has advanced the theory that the limited 
convention is a tool of various interest groups seeking to block 
substantive reform: 

To those who do not want general revision and who do not 
really believe in the democratic process anyway. it provides 
a made-to-order means of avoiding the opening up of the 
whole array of constitutional problems for general discussion . 
. . . More than that. it makes readily available a tool by which 
powerful special interest groups may. with a high degree of 
certainty. protect whatever type of sacred cow in which they 
happen to be interested.ll7 

Some who favor limited conventions suggest that those ostensibly 
opposed only to limited conventions in fact look with disfavor 
upon the convention mechanism generally. These opponents 
argue against limited conventions. the theory claims. because they 
know many people fear that an unlimited convention might be­
come a "runaway" and tamper with basic constitutional guaran. 
tees." If a limited convention can be blocked. these StTategists 
count on public sentiment against unlimited conventions to com­
plete the plan and assure that no convention will be called.G8 

Many proponents of limited conventions. in contrast to advo­
cates of Jameson's position of legislative supremacy over conven­
tions and in contrast to opponents of all limited conventioDJ. 
maintain that 

where the legislature. in the performance of its representative 
function. asks the electors if they desire a convention to 

57 Graves, C ....... nt Trends in State CorutitudoMI Revision. 40 NEB. L llEY. 560. 
570 (1961). S.e GUo Bebout, Recent Constitution Writing. as TEXAS L. Rav. 1071. 
1074·75 (1957)­

58 With reference 10 "runaways." see Soreaaoo. The Quiel Campaign ID Reawi/, 
Ihe Cons'il,,'ion. SATURDAY REVIEW. July 15. 1967. at 17; 115 CoNG. Rae. 10.102-011. 
10.108·09.10.112 (1967) (remarks of Senaton Tydlnp. Proxmire. Javill. and Dirksen); 
N.Y. Times. Mar. 18. 1967. at 1. rol. 6. . 

59 For obvious reasoDl the position is not espoused publicly. The closest thing to 
public admission of the goal is probably in Black. A mending lhe Conslilulion; A 
Leiter 10 /I Congre....mGn. 52 YALE L.J. 189 (1972). where opposition to a limited 
ronventlon and opposition to article V conventions in general is intermingled. See 
Note. Proposed Legisl.'ion on Ihe Convenlion Me/hod of Amending Ihe Vnilet! 
SIal" Conslilution. 85 ILuv. L. REv. 1612. 1628·29 Ie n.88 (1972) [hereinafter cited 
as Harvard Note). 
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amend or revise a certain part of the Constitution but not 
the whole Constitution. an afliimative vote of the people on 
such a question would· have the binding effect of the people 
themselves limiting the scope of the convention to the very 
portion of the Constitution suggested to them by the legis­
lature. The wishes of the people are supreme.80 . 

In distinguishing themselves from both Jameson and the oppo­
nents of all limited conventions. these advocates of conventions 
limited by the sovereign electorate draw 

a clear distinction between the lack of power of the legislature 
to control the convention. and the power of the people to 
control it. This distinction is the real answer to the question 
whether the convention is bound by the convention act. If the 
convention act be the aeature of the people. the convention 
isbound.1l ,'. 

That the convention act can be "the creature of the people" is 
explained as follows: 

If. at the time the question of calling the c:onvention is sub­
mitted to them. the people are informed of the scope of the 
convention and the manner in which it is to c:onduct its delib­
erations ... then a c:onvention called in this manner will be 
limited as therein set forth and the convention will then be 
bound to confine itself within the stated limits of the act of 
the assembly. The reason for this is that it is the people. under 
such circumstances. who prescribe the conditions in the legis­
lative act by approving the call for the convention in accord­
ance with theproviaions of such act. The legislature merely 
proposes the conditions. It is the vote of the people for the 
convention that ratifies them and makes them binding upon 
the delegates.a 

Perhaps the point most in contention between opponents and 
proponents of limited conventions is the weight to be accorded 
electoral approval of a limited convention resolution proffered by 
the legislature. Opponents claim that the choice given the elector­
ate when told to accept a limited convention as proposed by the 
legislature (in the initiating resolution) or have no convention at 

80 Stapl'" Y. Gilmer. 183 Va. 61S. m. 55 S.E.2d 49. 158 A.L.ll. 495 (I9f5). 

61 Ro.u, ..twa note 20. at 120-21. . 

62 ,. re Opinion to the Govemor.55 lLl. 56. 99. 178 A. 455. 452 (1915). 
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all is an illusory one. It is said that true popular control in such 
a situation does not exist, sin('e real power remains in the hands 
of the legislature - a claim which raises all of the arguments 
advanced with great force against Jameson's position of legislative 
supremacy." Only the people can change the fundamental law­
the constitution - of which the legislature is a creation. not a 
master. Proponents counter with "the fact that there would be 
no convention unless the people voted affirmatively. that an affirm­
ative vote would result in holding exactly the sort of convention 
in every detail provided in the act. and that the people are pre­
sumed to know the terms of the act under which they vote."84 

The favored solution to this problem is a two-step popular vote 
on the convention question: first, on the convention in general; 
and second, on the proposed limitations." Under such a system, 
the people can convene an unlimited convention if they so choose. 
In.its absence, the only popular check is said to be the clumsy and 
ineffectual mechanism of electing legislators who will offer the 
electorate the kind of convention it desires." In any case the legis­
lature should be prohibited from making further changes after 
the electorate has approved a given set of proposed limitations.8T 

At least from the perspective of classic democratic theory, there 
is no question but that, as between those who would permit 
limited conventions approved by the electorate and opponents of 
all limited conventions, the former have the better of the argu­
ment. If, as all agree, the power of constitutional amendment 
rests ultimately with the sovereign people, then no authority can 
exist which may rightfully limit the people's discretion in delegat­

6S See DODD. supra nOle 25. at 74·76; Goocb. The Recent Limited ConstitutioRGI 
Convention in Yirginia.31 VA. L. REV. 708. 717 (1945); Iowa Note. Alpra DOte 19. at 
264; Minnesota NOle. supra note 2'. at 286-87. 

114 HOAR. supra DOte 20. at 71. In lOme Btate legialaturcs (i.e .• Georgia. Maine. and 
Mbaiasippi). DO popular referendum Is required and lbe legialature can CODvene a 
convention OD lIB own motion. Presumably iD sueb states limited conventions would 
DOt be appropriate under.tbc tbeoretlcal model developed bere. Other siaies permit 
popular calliDg of a convention by initiative. without Deed for legislative action (in 
Florida. ibis Is the only way to call a conventioD). ID !bose. tbc problem is mont. 
See Procedures 1M Calling Constitutional Convenlio .... supra DOte 19. 

65 See Iowa Note. supra note 19. at 264 &: n.170. 
66 See Wells v. Bain. 75 Pa. St. 59. 47 (1874); Staples v. Gilmer. 185 Va. 61S. 55 

S.E.2d 49. 158 A.L.Il. 49.~ (1945). 
67 HOAlt. supra nole 20, at 98·99. 
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ing that power. Such all authority would be above the people. and 
if sovereignty means anything it is that no power may restrict the 
sovereign without his .consent. Against this doctrinally compelled 
conclusion. the opponents of limited conventions can raise only 
the practical objection. discussed above. that electoral power over 
legislative restrictions is illusory.68 

The outcome in practice is clear. The position upholding lim­
ited conventions when the electorate has approved the limitations 
has gained nearly universal acceptance in state courts and legis­
latures. With one arguable exception.a• no state court in over 60 
years has reached any conclusion other than that "a convention is 
not bound by legislative restrictions which apply to the work of 
such organ. but that the mandate of the people. either in calling 
the convention or in approving the convention act. is control­
ling."70 

The one arguable question in this area is how late in the con­
vention process the legislature can impose limitations which may 
be validated by electoral approval. At least two state courts have 
upheld legislative limitations imposed after electoral approval of 
the initiating resolution. on the theory that by the act of electing 
convention delegates the electorate implicitly ratifies any limita- ­

68 Whalever its validily at the stale level, Ihis objection i. of no import whatso' 
ever 10 an article V convention. S•• text at note 101 infT". 

69 Board of Supervisors of Elections v. Attorney General, 246 Md. 417, 229 A.2d 
388 (1967) (discussed in nole 54 supm). 

70 A. SWRM, METHODS OF STATE CoNSTlTUTJONAL REFORM 102 (1954). See gm_11y 
Opinion of Ihe Justices. _ Del. ~ 2M A.2d 542 (1970); Bradford v. Shine, U 
Fla. 593 (1871) (dictum); Cheuaull v. Carter, 552 S.W.2d 625 (Ky. 1960); Gaines Y. 

O'Connell, 505 Ky. 597.204 S.W.2d 425 (1947); Hayne Y. Assessor, 145 La. 697, 79 
So. 280 (1918); Foley v. Democralic Pariab Comm., 158 La. 220, 70 So. 104 (1915); 
State v. American Sugar Ref. Co .. 1S7 La. 407, 68 So. 742 (1915); Louisiana Ry. &: 
Nav. ('.0. v. Madere, 124 La. -635, 50 So. 609 (1909); Loring v. Young, 259 M ..... 549, 
152 N.E. 65 (1921); Opinion of the Justica, 60 M ..... (6 Cush.) 573 (1855); Erwin v. 
Nolan, 280 Mo. 401, 217 S.W.857 (1920); State e" Tel. Kvaalen Y. Graybill, 496 P.2d 
1127 (Mont. 1972); Wood'. Appeal, 75 Pa. 59 (1874); Wells v. Bain, 75 Pa. 59 (1874); 
In Te Opinion to the Governor,55 lU. 56. 178 A. 455 (1955); State ." Tel. M'Cready 
v. Hunl, 20 S.C.L. 1 (1854); lliustratlon Design Group, Inc. v. McCanless, 224 Tenn. 
284, 454 S.W.2d 115 (1970); Cumminga Y. Beeler, 189 Tenn. lSI, 225 S.W.2d 915 
(1949); Quinlan v. Houston Be T.C. Ry., 89 Tex. 556.54 S.W. 758 (1896); Stapl ... v. 
Gilmer, 185 Va. 615, 35 S.E.2d 49, 158 A.L.R. 495 (1945); Neopereira c. Alcalde del 
Dillrito Central, Sent. No. 72, 12 Mayo 1951, 29 GAe. 0 •• (22 Mayo 1951) 9285 
(Cuban Supreme Court decision dt.cussed In Ireland, C"",'i'ulioll4l 4mmdment. 
-Pow," of Convelltio"., 6 TULA~t: L. Rt:v. 75 (1951». See "Iso HOAIl, sutwa note 20, 
at 21,120·21. 

http:illusory.68
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tiODS contained in the convention enabling act providing for the 
electionsP The better rule is that only those limitations contained 
in the initiating resolution - and thus explicitly before the peo­
ple when they authorize the convention-are binding.72 

II. THE THEORY OF A LIMITED FEDERAL CONVENTION 

A. Reasons to Examine the State Experience 

Looking to the state experience in considering the permissible 
nature of an article V constitutional convention is justified be­
cause there is no directly relevant federal experience. while there 
is a rich state experience upon which to draw. 

The federal experience. after the convention of 1787. consists 
wholly of federally called state conventions. Commencing with 
the act providing for the admission of Ohio,73 Congress has often 
provided for, the calling of a convention and the drafting of a 
state constitution 'as part of the process of admission to statehood. 
Since the act admitting Louisiana,74 Congress has been in the 
habit of mandating certain provisions and prohibiting others in 
state constitutions-to-be. Thus the Louisiana act required that the 
state's constitution, among other things. guarantee trial by jury 
and "contain the fundamental principles of civil and religious 
liberty."TD The act providing for the admission of Utah78 included 
substantive limitations in at least four areas, one of which requires 
that in the state constitution "polygamous or plural marriages 
are forever prohibited."" Virtually all of the admitting acts after 
1811, up to and including Hawaii's in 1959, contain such limita· 
tions, as well as detailed instructions on how the convention is 
to be called, the election and apportionment of delegates, etc." 

71 Ex 1»1'1. lIinningbam Ie AtJ.Ry., 145 Ala. 514, 42 So. 118 (1905); Wella v. 
Ilain.75 Pa. 59 (1874); Annot., 158 A.L.R. 512. 518·20 (1945). 

72 See• ••g .. Canon v. Secretary of State. 151 Mich. 557. 115 N.W. 429 (1908). 
See also HOAR, ,upr/J note 20. at 98·99. 

711 Act of Apr. 50. 1802, ch. 40. I Stat. 1711. 
74 Act of Feb. 20.1811, cit. 21. 2 Stat. 641. 
75 14. f 8, 2 Stat. 642. 
76 Act of July 16, 1894, ch. 138,28 Stat. 107. 
77 Id. Ill. 2 Stat. 108. 
78 S ••• •.g., the admitting and/or enabUng acts for Missouri. Act of Mar. 6. 1820. 

ch. 22. 8 StaL 545; Indiana. Act of Apr. 19. 1816, ch. 57. 5 Stat. 289; MissiSSippi. 

59-609 0 - 80 - 41 

http:Ilain.75
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Two factors undercut the utility of these conventions as prece­
dents for an article V convention. First, "The instances of success­
ful restraint of territorial conventions by Congress are not in 
point, for Congress is an outside sovereign, not at all comparable 
to the legislature of the territory itself."n Congress power to 
govern and admit the Territories80 is not subject to the probleDlJ 
which attend the attempted exercise of power by one body over 
another when both are at least arguably of equal stature and i 

authority. 
Second, Congress (paradoxically) has very little real discretion I 

over the kinds of restrictions which it can validly impose on pro­
spective state constitutions. In 1845 the Supreme Court held that 
once Congress had admitted a state, it was forbidden to inquire 
into whether a condition of. religious liberty which was part of 
the state's enabling act had been violated.81 Later the Court went 
further yet and held that Congress could impose no restrictions 
upon the admission of a state which had not been imposed upon 
other states of the Union.s, Congressional commands in areas 
of federal authority (e.g., public lands) were to be obeyed, hut 
those on subjects which (after statehood) would be within the 
sole province of the state to decide (e.g., the location of the state 
capital) were held void and of no eHect.88 The question still arises 
occasionally,S4 but there are clearly grave difficulties in using con­
gressional control of territorial conventions as a precedent for 
article V conventions, if only because of the unique complexity 
of the former.8I 

Act of Mar. 1. 1817. ch. 25. 5 Stat. 548; Illinois. Act of Apr. 18. 1818. ch. 67. 5 Stat. 
428; Alabama. Act of Mar. 2. 1819. ch. 47. 5 Stat. 489; TexaJ. J. Res. of Mar. 1. 1845. 
No.8. 5 Stat. 797; Wisconsin. Act of Mar. 5. 1847. th. 55.9 Stat. 178; Nevada. Act 
of Mar. 21. 1864. th. 56. 15 Stat. 50; Colorado. Act of Mar. 5, 1875. th. 159. 18 
Stat. 474; Nebraska. Act of Apr. 19. 1864. ch. 59. 15 Stat. 47; North Dakota. South 
Dakota. Montana. Ie Washington. Act of Feb. 22. 1889. th. 180, 25 Stat. 676; and 
Arizona Ie New Mexico. Act of June 20. 1910. th. 510. 56 Stat. 557. 

79 HOAll, supra note 20. at 111. 
80 U.S. CoNST. art. IV. f S. 
81 Permoll v. First Municipality, « U.s. (5 How.) 589 (1845). The condition la 

quoted In text at note 75 rupra. 
82 Coyle v. Smith. 221 u.s. 559 (1911). 
85 rd. 
84 See. e.g•• Island Aldin,,", Inc. v. CAB. 565 F,2d 120 (9tb CIr. 1966). 
85 See generally Plowman v. Thornton, 52 Ala. 559 (1875); Bradford v. Shine. 15 

Fla. 393 (1871); Frantz v. Autry, 18 Okla. 561. 91 P. 193 (1907); Quinlan v. HOUlton , 

http:former.8I
http:eHect.88
http:violated.81


637 


The states have held many constitutional conventions without 
congressional stimulus. while we still await the first article V 
convention. More important. the gross structures of the state and 
federal governments are remarkably similar. All provide for three 
branches of government: an executive. a bicameral legislature 
(except Nebraska), and an independent judiciary. Above all 
branches is set a written constitution. 

As Justice Brandeis declared. "It is one of the happy incidents 
of the federal system that a single courageous State may, if its 
citizens choose, serve as a laboratory; and try novel social and 
economic experiments without risk to the rest of the country."86 
Justice Brandeis was defending a state statute from attack. but the 
metaphor is a sword as well as a shield. For. as he observed else·· 
where in his opinion. "advances have been due to experimenta. 
tion.... There must be power in the States and the Nation to 
remould. through experimentation, our ... institutions to meet 
changing social and economic needs."87 

The import of Brandeis' words is clear; the federal government 
can learn from the states, even as the states can profit from its 
example. Such "cross·fertilization" is a fruit of the federal system. 
That it has taken place on a large scale throughout our histOry 
is testimony to the structural similarities between the govern· 
ments, which are extensive enough to allow entire institutions to 
be lifted from one level and used on another. Emancipation, 
women's suffrage, prohibition, minimum wage and workmen's 
compensation laws, public housing, the enfranchisement of 18­
year-olds. and the direct election.,of Senators were all state "ex· 
periments" subsequently adopted at the national level. many by 
incorporation into the Constitution itself. Reflection of the state 
convention experience of two centuries, modified as required by 
the differences between state and federal situations, in the theo­
retical underpinnings and practical development of an 'article V 

&: T.e. &y., 89 Tex. 556, 54 S.W. 758 (1896); Wickersham, Nt'W Stat .. and Co.... tit ..• 
lio .... 21 YALI! L.J. 1.9·15 (1911); Iowa Note, supra note 19, at 262·65. The cases, 
except Frantz v. Autry, deal with Recx>nltruction amvenlions called and restricted 
by congressional acts or Presidential proclamations. 

86 New State Ice Co. v. Liebman,285 u.s. 262, 511 (1952). 
87 Jd. at 510·11. 
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convention would be no more than continuation of a long line 
of precedent. 

B. Comparison of State and Federal Convention Processes 

State and article V conventions can be compared on structural 
and functional bases. The parallels and contrasts between them 
in these respects illuminate the extent to which the theoretical 
foundation of limited state conventions can be utilized in analyz­
ing the propriety of a limited federal convention. The model 
below demonstrates striking structural similarities (and one im­
portant difference) between the convention process at the state 
and federal levels.88 

STAGE STATE MECHANISM FEDERAL MECHANISM 

Initiation Legislature Informal" 
Authorization Popular vote 2,Is of states 
Calling" Legislature (&: Congress (&: states 

electorate) or electorate) 

88 It is important to note that the state procedure used in the model Is not the 
only. nor the universal. method for mnducting atate constitutional mnventions. It 
is the usual way to do so. Differences. notably at the initiation slaF. do exist. Se. 
notes 22 and 64 "'twa. Clearly. the function or purpose of a state mnvention may 
be altered if the legislature is to be intentionally circumvented or 19nored at the" 
initiation stage. . 

At the ratification stage. Delaware alone provides for legislative proclamation of 
oonstitutional mnvention products without popular ratification. DEL. CoNn. art. 
XVI. § 1. Occasionally other states will forego a popular vote for spedal reasons. as 
did Virginia in 1945. Ch. 1.1 I(B) [1944/45] Va. Acts Ex. Seoo. 4. 

It might be argoed that an article V mnvention Is more closely analogous to a 
state convention called by popular initiative than to a legislatively initiated mn· 
vention. but the Iauer form dominates the state experience. so in this Note the 
term "state convention" generally means a legislatively initiated convention unleas 
otherwise specified explicitly or by mntext. If the legislature does not fully control 
legislatively initiated conventions. it clearly should not fully mntrol popularly 
initiated conventions. and if the legislature may be limited by popular vote on a 
legislatively submitted proposition. it clearly may be limited by direct popular 
initiative. Thus. the distinction between popular (or state) and legislative (or mn· 
gressional) initiation of conventions does not diminish the value of comparing 
legislatively initiated state mnventlons with ltate initiated article V conventions. 

89 The usual mechanism here has been a "groundawell" led by a prominent 
national leader or body. e.g .• the dorts of Senator Dlrben (R..II1.) in the mid· 
lixties to secure a convention to override the Supreme Court'. "one roan-Qne vole" 
decisions. See N.Y. Times. Mar. 18. 1967. at I. ml. 6. Tbe Council of State Govern· 
ments was active in the early 1960'. in attempting to secure a convention to amaider 
three amendments which it proposed. See ABA Report. supra note S. at 5 &: n.7. 

!lO The Calling consists of the legislative act funding the convention. setting up 
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Proposal of Convention Convention 
amendments 
Ratification Popular vote ~ofstates 

The model discloses a number of obvious structural parallels 
(the stages into which the process is easily divided, legislative role 
in the calling, the convention itself) and contrasts (the method 
of jnitiation, participation by the electorate versus participation 
by the state governments) between the state and federal proce­
dures. Functionally, both share the same ultimate end - the 
change of fundamental law. 

More subdy, perhaps, the states play the same roles at the same 
stages of a federal constitutional convention as are played by the 
electorate in .state conventions. In each case, the group in ques­
tion is responsible for both the authorization and ratification 
stages. Viewing the convention as the sovereign's means of directly 
altering the fundamental law, the provision for dual review is 
especially reasonable. Touching base twice with the source of 
amending authority emphasizes the convention's accountability 
and ensures that its work will meet with the approval of the body 
&om which it receives all· of its powers. 

Extending the structural analogy would seem to imply that the 
states,. seen from the perspective provided by the convention 
process, are sovereign in the United States, as is the electorate in 
the states.- Yet it is modern constitutional dogma that the ques­
tion of state. soVereignty was resolved in the negative by the Civil 
War, if not before. Invoking dogma, however, cannot setde the 
matter. FIrSt, the convention clause is not a 20th century product, 
but dates from 1787, when "the states were in a position of at 
least nominal sovereignty, and were considering whether to 

. unite.'''' Second, a number of commentators, reasoning that the 
power to change the fundamenta1law is the essence of sovereignty, 
have in fact defined the sovereign in America as the equivalent 

de1epte seIecdon p!OCIedu-.1I81IIIDg IaDporary' oI&en, etc. The ..also iDcIud<I 

die election ttl cIeIqateI-heate die pamlthetlcal additions. 


91 IlecaD that the dar thraIt ttlltate experience Is that ouJy popularly approved 

Umitatlons are bIncIiD«. See pIIII J(C) ,."".... apedally teat at DoteIlI9-72 ..",... 


12 Blad, The PropomJ A...........' 01 Amele Jr, A T~ DiMuter. 72 

YWI LJ••7. 9H (196S). 


" 
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of the amending body. Insofar as the convention clause may be 
said to give the (united) states power both necessary and sufficient 
to amend the Constitution, some have proclaimed the states united 
as sovereign in the United States.tII That view was disputed by 
Orfield, who would have included the Congress as well, as it 
must call a convention even when the states have petitioned for 
one, and it may choose the mode of ratification. Orfield does not, 
however, dispute the assertion that the "amending body" i& the 
legal sovereign." 

In short, the sovereign is whoever has the last word. The Con­
vention of 1787, after a great deal of discussion, decided that the 
states, and not Congress, would have the last word with respect 
to amendments. Indeed, "early discussions and proposals centered 
on the question of excluding Congress from a significant role in 
the amendment process."" The chief advocate of thi& position 
was Mason, a strong anti-Federalist who sought and achieved pro­
vision for independent state initiation of the amendment procell 
because of his belief that it was needed as a check on potential 
congressional abuses." 

'What finally emerged from the convention was what may be 
described as the compromise set forth in article V, whereby 
a power of initiative was to reside in both Congress and the 
states pursuant to the two alternative methods, with the final 
authority of ratification under both methods in the states...• 
It is evident from the discussion at the time that the alterna­
tive method recognizing state initiative was considered an 
important safety valve to guard against abuses of federal 

9~ See, •.g.• I J. AUSTIN, JUIIISPIUJDENCB 268 (4th ed. 1879): J. Huu, TIlE T_y 
OF OUII NATIONAL ExInENCE 159-40,574 (1881), 

94 L. OIlFIELD, AMENDING TIlE FlmI!llAL CoNlTlTllTlON 155-6'1 (1942). 
9!1 Kauper, The AlterntJtive Amendment Process; Some Ob_Iions, 66 MIQL 

L REV. 90S, 905 (1968). The VIrgInia PIIID contained prol'i&ion for the amendment 
of the prospective Constitntlon without congreaiooal co_t. 1 '-ND, IVImJ 
note 9, at 22. 

96 See 1 '_NO, suprO DOte 9, at 202-05 (Mason's speech of June 11, I78'/); 2111. 
at 629 n.8 (Muon'. marginal noles on article V): 2 Id. at 629-50 (final debate on the 
convention clause). On Mason'. anti·Federalism, see MITCIII!IJ., A BIOGIL4.PHY OF 'II1II 

CoNS'I1TIITION OF TIlE UNITED STATU 57-~8 (1964). It fa noteworthy that aU three of 
the delegates who refused 10 81gn the ConatItution In 1787 were lIQlong thole who 
had striven mlghtily for the convention clause u It ultimately wu adopted. III. at 
118-19 . 

• 
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power .which would DOt be c:orrected if the power to initiate 
amendments was vested solely in Congress.t17 

If the basis of the convention clause was fear of congreuional 
tyranny and a desire to allure that the states could override it, 
then it should come as no surprise that article V casts the states 
in the role of final authority. The convention clause was not a 
unique provision, for the Constitution originally gave the states 
ultimate authority with respect to both selection of Senators and 
election of the President, as well as amendment of the organic 
law." 

C. Limitability at the Federal Level 

Once it is seen that the states are meant to be the final authority 
in article V convention matters just as the electorate is the final 
authority in state conventions.- the further parallel is suggested 
that just as the electorate may delegate less than all of its authority 
and thereby limit state conventions.1eo so may the states delegate 
'leu than all of their authority in order to limit an article V 
convention. No reason appears why delegation should be possible 
on the state but not on the federal level. Indeed, the opposite is 
the case, for there are two factors providing stronger support for 
such delegation, and hence for limited constitutional conventions, 
on the federal than on the state level. 

First, the purely structural difference between the federal and 
state convention initiation procedures (the initiation of a federal 
convention is informal, while initiation of a state convention is 
most often a task for the legislature) removes a principal objection 
to limited state conventions - that the sovereignty of the elector­
ate in authorizing a limited convention is a legal fiction because 
the electorate becomes a mere pawn of the state legislature by 
being reduced to accepting the convention limits defined by the 

97 ltauper....#>nJ note 95, aI 1105. 
91 Much authority In the fedenIl I)'IIeID Is ItiJI exen:Ioed by the Ilalel. See gen. 

erally Wechsler. TM Poluu.I SiJfegtuwtb of FederoliMn: Th. Role 01 ,IN Sial ... In 
'M Com/JOlUilm ImII Seledllm 01 ,IN NlIliDnol Gowmmm'. lH CoLu... L REY. 
lHS (19M). 

99 au put U(B) ...t-­
100 Se. put I(C) "'#>N. apedally text .t DOles 89.'/2 "'1"'a. 
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legislature or doing without a convention.1Ul An article V conven­
tion could not be criticized 00 such grounds. Each state petitions 
individually for a convention. There is no ratification of the act 
of another body, so the states have full and untrammeled author­
ity to specify those limitations they individually desire and to 
establish those upon which they can agree. The price paid for 
this high degree of control is the chaos of the informal initiation . 
process. We have never had an article V convention, perhaps 
largely because it is so difficult to get two-thirds of the states to 
agree at anyone time on anyone set of limitations_ Provided that 
the states alone can establish limitations, and that Congress must 
honor those limitations, adding none of its own, the power to 
limit an article V convention would in fact be lodged in the 
amending authority, and the objection that the procedures for 
limiting a state convention do not square with the theory would 
be of no force at the federal level. 

A second factor lending stronger support to limitability at the 
federal than at the state level arises from the significant functional 
difference underlying' the structural dissimilarity between the 
methods of initiation of state and article V conventions. Function­
ally, a state convention may be a vestigial organ, a means of effect­
ing thoroughgoing revision of the fundamental law, or a device 
for achieving rapid adoption of amendments.102 But, with rare 

. exceptions, it cannot be a device for overruling or sidestepping 
the legislature, because the legislature is normally the initiator 
of the convention proceedings,loa By contrast, the clear purpose 
of the article V convention mechanism is to provide "an alterrta­
live to the proposal of amendments by Congress in order to ensure 
that the states [can] correct congressional abuses of power or pro­
pose amendments which Congress refuse[s] to propose."1M 

101 See part I(C) ...twll. 
102 As far as thoroughgoing revision is concerned. see Keith. Recent COILItit,,­

tional Conventions in the Older States. in MAJOR PROBLEMS IN STATE CoNSTITUTIONAL 

REVISION 58 rH. Graves ed. 1960). With reference to rapid adoption, see Graves, 
Stllte ComtitulioMl lAw: .4 Twenty-Five Yellr Sum"",,,,, 8 W ... " MAllY L RaY, 
I, 8·9 (1966). 

105 It should be remembered that alternative means of initiation exist. See Proce­
dures for Clllling Constitutional Conventions, .upra note 19; note 88 ...p, •. 

104 Harvard Note, .UP'1l note 59. at 1618 (citing Kauper ....",.,. note 95, at 904·05 ': 
.. n.2). See I F AIlIlANI>, ."twa note 9. at 202-05: 2 id. at 629·51. 
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This difference in function can only strengthen the argument 
for the power of the states to limit a federal convention convened 
at their behest. If a federal convention is to be a device for circum­
venting Congress, it would be uncontrollable in the absence of 
state controls. The role of the convention as the states' special 
tool is inconsistent with the position that the states cannot in 
some way define its work and agenda. To deny the states the power 
to limit a federal convention is to argue that the framers intended 
that the states be compelled to risk the entire structure of govern­
ment whenever they sought to make a minor constitutional ad­
justment over the objections of Congress.101 

The foregoing analysis suggests that the justification for limited 
state conventions applies with at least equal, and perhaps greater, 
force to federal conventions, both because a principat objection to 
limited state conventions does not apply to article V conventions, 
and because the different function of an article V convention 
provides a justification for limitability not found at the state level. 
To oppose a limited article V convention denies the right of the 
finar authorities on the amendment of the Constitution - the 
states - to delegate less than all of their power to suggest amend­
ments.loe 

III. POTENTIAL PROBLEMS OF LIMITED A1tTICLE V CONVENTIONS 

Clearly the state experience is useful insofar as it provides 
theoretical insights into the possibility of a limited convention 
at the federal level. Beyond that narrow purpose, state precedents 
may prove helpful in considering the various problems which 
might confront a limited article V convention. In particular, the 

105 s•• ABA Report, "'pro note 3, at 18-19: Harvard Note, ",pro note 59, al 
1629& n.92. 

106 The attempt 10 deny such a power of partial delegation .... been made. A 
number of the state decisiona ciled above, indic:ating that nothing <aD ralJain a 
mnvenlion aave the United States Constitution, would seem 10 imply that no man­
date of the sovereign people <aD block the convention, whleh is itself sovereign. 
S«, e.g., Livermore v. Waile, 102 Cal. 115, 55 P. 42. (1894). But that view has 001 
prevailed al Ihe stale level, .ee part I(C) ",pro: and the argument is particularly 
inadequate at the federal level, where all of the powers held by the government are 
nothing more than Ihe partial delegation of the people', and .tates· own sovereignly.
U.s. CoNST. art. X. 
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questions of enforcing valid limitations and coping with a con­
gressional refusal to call an article V convention after petition by 
two-thirds of the states may be answered by an examination of 
how the states have confronted similar problems. In the same 
vein, the Ervin Bill's provisions concerning judicial review and 
congressional supervision of convention procedures may be profit­
ably reexamined in the light of state experience. 

A. Enforcement of Limitations \ 

One can imagine a number of ways in which attempts by a\ 
convention to exceed valid limitations might be thwarted. Mos~ 
obviously, the electorate (at the state level) or the states (at the; 
federal level) can refuse to ,-atify the work of such a convention.' 
However, that solution may be unsatisfactory for at least two 
reasons. Desired amendments might be lost if the convention', 
work were submitted as a whole with no opportunity for the 
ratifying, body to choose from the lot those amendments it wished 
to adopL Alternatively, the "runaway" amendment(s) might be 
ratified, thereby nullifying valid limitations properly imposed. 
While in theory the latter possibility ought not be repugnant­
on the grounds that approval by the amending authority 'is' in 
reality the only basis for judging an amendment, and that such 
approval, if forthcoming, can atone for all mannfit of past proce­
dural irregularities - it would be a clear departure from antici­
pated procedures, upon which many will have' relied, and a blow 
to the integrity of the amendment process. 

Jameson proposed enforceuient of limitations on state conven­
tions by requiring delegates, prior to the opening of the conven­
tion, to take an oath to comply with the restrictions and limita­
tions in the enabling aCL Exceeding the limitations would violate 
the oath, subjecting violators to criminal penalties.un As Jameson 
himself admitted, however, conventions have' on occasion refused 
to take, or taken and then ignored, such oaths, with no conse­
quence but the elimination of the limitations the oath was to 
secure. The Ervin Bill would adopt this approach at the federal 
level. requiring an oath of prospective delegates that they will 

107 JAMESON. supro Dote 32,1 '81. 

http:penalties.un
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limit their considerations to the subjects specified in the conven­
tion call. lOB 

The courts are probably more effective for enforcing (and test­
ing) convention limitations than is dependence on the executive 
to bring criminal charges for violation of an oath. Courts have 
taken jurisdiction over controversies concerning the propriety of 
the practices and procedures employed in .amending constitutions 
at both the statelOll and federalllO levels. State courts, however, have 
been loath to interfere with the work of constitutional conven­
tions. Conventions are seen as the voice of the electorate (i.e., the 
sovereign), and thus less amenable to judicial scrutiny than other 
amendment procedures.111 Consequently, courts have held that, 
even if a convention has exceeded proper limitations, general 
acceptance of its work "obtained either by acquiescence in a re­
vision promulgated by a convention withoUt submission, or by 
a formal vote of approval at the time of submission"112 will legiti­
mate the changes, shielding them from attack.113 "The change 
made by the people in their political institutions, by the adoption 
of the proposed Constitution ... forbids an inquiry into the merits 
of this case. The question is no longer judicial. .. :'m Acquies­
cence has, at the extreme, been used to preclude judicial review 
of state constitutions which, in defiance of the general law and 
their own enabling acts, were promulgated by conventions with­
out being submitted to the electorate for ratification.11G 

The foregoing doctrine is by no means universally adhered to. 
Many jurisdictions refuse to recognize it, treating the work of a 
convention like that of any other amending process. Courts have 

108 S. 1272. 9lId Cong., 1st Sess.IS(a) (1975). 
109 Su Iowa Note, .otwa note 19, at 266-68; Minnesota Note, .upm note 23, at 

294·97; St. Louis Note; ."twa note 55. 
IlO ~e ABA Report. sutwa note 3, at 24 n.,"; Harvard Note, '"pTa note 59, at 

1656. 
III See IOUrces cited note 109 supra. 
112 Mimaesota Note, sutwa note 23, at 295. 
115 Wood', Appeal, 75 Pa. SL 59 (IS14); Miller v. Johnson. 92 Ky. 589. IS S.W. 

522 (1892); Taylor v. Commonwealth, 101 Va. 829, 44 S.E. 754 (1905) (dictum). 
114 Wood's Appeal, 75 Pa. St. 59.68-69 (IS74). 
115 See Miller v. Johnson, 92 Ky. 589, 18 S.W. 522 (1892); Taylor v. Common­

wealth, 101 Va. 829.44 S.E. 754 (1905). 
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struck down ordinances passed by conventions with authority only 
to propose constitutional change and have even declared null and 
void sections of state constitutions passed by limited conventions 
without authority to consider the subject of the invalidated 
article.uI 

In any event, review is never certain. Courts may refuse to 

interfere with a convention before its work is completed and can . 
be reviewed as a product rather than a mere proposal (the "ripe­
ness" problem). Alternatively, ratification increases the pressures 
on a court to accept amendments, now imprinted with the seal 
of sovereign approval. Often courts wash their hands of the entire 
affair, branding it a political question.ll7 Limitations seemingly 
are best enforced either immediately after the convention ad­
journs118 or just after electoral approval, but before the challenged 
provisions have become part of the fabric of government.11t Thus 
state precedent regarding constitutional conventions and both 
state and federal precedent regarding other modes of amendment 
suggest that courts might be willing, at least in some circum­
stances, to haIt "runaway" amendments. 

llG See. e.g., Hayne v. Assessor, 145 La. 697. 79 So. 280 (1918): Foley Y. Demo~nlli. 
I'arish Comm., 158 La. 220. 70 So. 104 (1915); State v. American Sugar Ref. Co., 
137 La. 407. 68 So. 742 (1915); Louisiana Ry. & Nav. Co. v. Madere, 124 La. 655. 50 
So. 609 (1909). See also Ex parte Birmingham &: Atl. Ry~ 145 Ala. 514. 42 So. 118 
(1905) (invalidated ordinances): HOAk. supra note 20, at I~ (alao Invalidated ordi­
nances). 

117 See generally DODD. supra note 25. at 95·103: Ho~. su{mJ note 20. at 149.8f; 
White. Amendment and Revision of Stale Constitutions. 100 U. PA. L. bv. 1152. 
1149 (1952); Iowa Note. supra note 19. at 266·68; St. Loul. Note. su{mJ note 55, at 
280·84. A. to the political question issue at the federal level, see Harvard Note, 
sufwa note 59, at 16M·41. 

118 Possible method> of obtaining review include refusal of aovemment officen 
10 take some action with respect to the amendments (e.g., refuse to submit them to 
a ratification vote in order to (0"" backers of the amendments to bring a writ of 
mandamus or declaratory judgment action) and a suit by private parties to enjoin 
submission (perhaps parties with a .pedal Interest at stake to confer standing). Se. 
Harvard Note. mpra note 59. at 1641-44; Minnesota Note. su{mJ note 25. at 296·97. 
Review might not be ayailable prior to ratification because the pouibility that the 
proposals would not be ratified means that no case or controfenJ exisb. ~" 
Harvard Note. mpm note 59, at 1641 n.150. 

119 How long is too long to wait? The aDnRr probably depends upon the 
degree to which substantial expectations have arlsetl due to the changes and the 
degree to which actions have been taken based upon ouch expectations. See. e.,.• 
Annot.• 158 A.L.R. 512. 515 (1945). 

http:article.uI
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B. .Refwal to Call II Convention 

A perhaps more likely problem is that Congress would refuse 
to call a convention. even after petition by two-thirds of the states.. 
The problem is relatively rare at the state level. because the legis­
lature generally initiates the convention process. making the pas­
sage of enabling legislation a foregone conclusion.1IO A federal 
convention. however. would be called not in furtherance of con­
gressional desires but rather to circumvent congressional refusal 
to approve a desired amendment or amendments.1ft 

The language of article V is mandatory; if two-thirds of the 
states petition for a convention. the Congress "shall" convene one. 
Virtually all authorities. including Senator Ervin.1U recognize the 
mandatory nature of Congress duty under the convention clause. 
Hamilton (himself a foe of state initiation of amendments) wrote 
in The Fedemlist that "[t]he words of this article are preemptory. 
The Congress 'shall call a convention.' Nothing in this particular 
is left to the discretion of that body. And of consequence. all the 
declamation about their disinclination to a change, vanishes in 
air.'·:QI 

Nevertheless, the problem is a real one. At the federal level, 
efforts to block a convention might well be made in Congress. The 
absence of procedures in the Constitution by which to determine 
when and how to implement the article V convention machinery 
suggests a role for Congress in convention implementation.1H At 
least one Senator refused to see himself as bound to vote to call a 
convention despite identical petitions from 34 states. asserting that 
Congress should not accept a petition to overrule the Supreme 
Court's apportionment decisions from a malapportioned state 

120 la tboIe ItlItei Ia wblch the CDDVeIltioa proc:eu may be laltlated by. the 
electorate, legfllad ... appnwal could DOt be tUm for granted. Indeed. the problaa 
was foreseen Ia IIOIIle such ItlIteI. Ia which the CDllltilUtioDs coutala detaDed pm­
9IIfOIII for caWag the maventioa lato existence. See Iowa Note. sv1"& DOte 19. at 252. 

121 S.., e.g., DIrbea. svpra DOte 5. The. elfon to CDQWDe a federal CDQWDtioa to 
CDDIider the apportionment problem was bepa only after Coagrea II!ftued to )lUI 
the "DIrbm Amendmeat.N 

122 S4e EnID, J>orofIDIetl LegilliJtitHI to Implement the CommotitHI "ethod of ........un, the ColllfltutlDn. 66 MICR. L. by. 875.885-86 (1968). 
125 TIm ~IST, No. 85. at 40S (Hallowell. Masten. Smith I: Co. ed. 1II1II) 

(A. HamUtoa). 
12. See part IIJ(C) infra. 

http:implementation.1H
http:Ervin.1U
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legislatureJIG and further tha~ "Congress clearly has the authority 
to rule out petitions on the ground that circumstances which led 
to their submission have materially changed."llIl At the state level, 
legislatures have occasionally refused to pass enabling legislation, 
even in the face of a popular mandate for a convention.llIT And a 
number of state courts have refused, notwithstanding constitu­
tionallanguage similar to article V, to issue writs of mandamus 
to state legislatures which balked at calling conventions author­
ized by the electorate.128 In Wells v. Bain the court did not lee the 
people's authorization as compelling: "It was not even a mandate, 
further than the moral force contained in an expressed desire of 
the people.nUl 

The early authorities evidently viewed the legislative preroga­
tives in this politically charged area as unchallengeable,- but 
Jameson (rather uncharacteristically) affirmed the rights of a con­
vention to provide for its own financial support and meeting place 
shQuld the legislature refuse either out of pique or politics.l8l Re­
cent cases have indicated that the legislature, in calling a conven­
tion after the electorate's affirmative vote on the convention reso­
lution, is performing a mere ministerial act, and that failure to 
call the convention is grounds for a writ of mandamua.UI The ­
same reasoning would appear to apply to congressional refusal to 
caU an article V convention.UI 

125 m CoNG. be. 10.101 (1967) (remarb of SeDator Tydinp). 
126 rd. at 10.102­
127 Examples Include New Hampshire in 1860 and 1864; New You for eipt 

yean after popular approval in 1886; Iowa In 1920; CaUfomia in 19U. IMS. and 
19f6; and Maryland in 1950. 

128 See. e.g .• Fergus v. Marb. 521 m 1110. 1112. 152 N.E. 557. 1160 (1928). See alIo 
Ho.u.IUfn'A DOte 20. at 118-19. 

129 Weill v. &in, 75 Pa. 59,50(187.). 
150 Se. gonnally DODD, sutma note 211. at 55·57; Ho.... IUtma DOte 20. at 116-18; 

Iowa Note.lUtma DOte 19. at 252·55. 
lSI Ho.... IUfn'A DOte 20. at 117·18, 177·78; JAMESON. IUtma DOte 52. II .55·56. 
132 Chenault v. Carter, 552 S.W.2d 625. 626 (Ky. 1960); Board of Supervi.lon of 

Elections v. Attorney General. 2f6 Md.•17, «5. 229 A.2d 588, fa5 (1967). 
ISS The problem is complicated by the unique historical interrelationships among 

the three branches of the federal government. This may well mean that the courta 
would only declare Congress constitutional duty and refUIe directly to cmler Congress 
to act. See Powell v. McCormack. 595 U.s. 486 (1969); Harvard Note. IUtma note 59, 
al 1641.... But ••• Bonfield, The Dirbm Am...dm...t and the Artiel. , Conv...· 
tiota Procus, 66 MICH. L. REv. 9f9, 978-85 (no mandamus to compel c:oa..- to call 
a convention - the article predates Powel/). 

http:convention.UI
http:mandamua.UI
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C. 	 The Ervin Bill. the Role of an Article V Convention. 
and the State Experience 

The Ervin Bill grants Congress sole authority to judge state 
petitions and to specify the limitations (through perusal of the 
state petitions) binding upon the convention.1S< Given the ab­
sence of implementing provisions in article V. a role for Congress 
here is probably both necessary and desirable.18G However, making 
Congress the sole arbiter, as the Ervin Bill does by barring judicial 
review,l" would be neither. Congress might avoid blunt refusal 
to call a convention under the guise of finding the state petitions 
inadequate or dictate its own limits under the guise of interpret. 
ing state-created limits. 

More seriously. the Ervin Bill permits Congress to refuse to 

submit amendments to the states for ratification if, in its judg. 
ment. they exceed in scope the limits placed on the convention 
which authored them.'87 Though congressional supervision of the 
convention process before the convention can be justified. such a 
role after the convention has completed its work is unwarranted. 
Congress may playa part in interpreting state petitions. but there 
is no reason why the states themselves or the courts cannot police 
the convention itself. Congressional participation at this stage 
opens the door to congressional abnses in the guise of enforcing 
previously established limitations. 

Judicial resolution of the question of congressional power over 
article V conventions ordinarily would be expected, but the Ervin 
Bill purports to prohibit judicial review.158 If it becomes law, con· 
structive use of state precedent may be precluded in determining 
what power Congress has to determine the judicial role in article 
V conventions. However. one doubts that judicial review may be 
excluded. It may be particularly noteworthy that the issue is not 
merely one of general congressional power to regulate the juris­
diction of the federal courts, but also a question of the extent of 

1M S. 12'12. 95d Cong .• 1st S-. I 6 (1975). See Harvard Note. supn. note 59. at 
1630-52. 

155 See gen .... ally ABA Report. &Upn. ..- 5. at 20-22: Harvard Note • • upra note 
59. at 1615-18. 

156 S. 1272. 95d Cong .. lot Sao. .. 5(b).5(c). 1O(b). 15(c) (1975). 
1S7 rd. f 11(b)(I). 
IllS rd. II 5(b).5(c). 1O(b). 15(c) (1975). 

http:convention.1S
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mngressional discretion under a constitutional provision ex­
plicitly mandating particular congressional action.18• 

The very purpose of the article V convention clause was to pro­
vide a means for circumventing Congress. Therefore it seems de­
sirable to restrict the opportunities for congressional meddling. 
and hence to minimize congressional discretion. as much as p0s­
sible. Conceding the necessity for a congressional role in determin- " 
ing whether the conditions invoking its duty to call a convention 
have been satisfied. in defining the limitations contained in the 
state petitions. and in calling a convention. still the courts must 
be able to review the congressional determinations if the purpose 
of the convention clause is to be effectuated. 

The need for a congressional role in enforcing convention lim­
itations. as by power to .refuse to submit convention proposals 
for ratification. is much less clear anci the need for judicial review 
of such determinations thus the more clear. Indeed. both the in­
herent conflict of interest between Congress and an article V con­
vention140 and analogy to the state experience with legislative lim­
itations imposed after electoral authorization141 suggest that only. 
the states may limit an article V convention and that the con­
templated congressional role in enforcing limitations is singularly 
inappropriate. perhaps even unconstitutional.142 While a few 
state courts have upheld such legislative limitations on the theory 
that in voting for convention delegates. the people implicitly con­

159 The issue is beyond the scope of thi. Note. On judicial review. lee gen ....II' 
ABA Report •...pra note 3. at 23·27; Harvard Note, "'frra note 59. at 16~4-48. 

140 See text at note 104 supra. ConBict between CongTell and the convention 
could be more apparent than real In lOme cirrumstances. It may fairly be UlUmed 
that no serlOUl attempt to call an article V convention would be made unless at· 
tempts to have Congress initiate amendments bad already failed. But a two·thirds 
vote of both HoUle! is required to propose amendmenll. while presumably only a 
majority vote would be required in the exercise of ill functions In the article V 
convention proC<S1l. Thu•• if a simple majority of those voting. but I... than two· 
thirds of the entire CongTell. favored an amendment on the subject in question. 
Congress might not be inclined to impede the convention process. However. mini· 
mizing the role of Congress •• sU8J!"Sted herein is 'till appropriate because this 
.ituation likely would not always exist and the alternatives-enforcement .. dis· 
cussed in part I1I(A) "'PTa and judicial review of congressional action - .reequally 
appropriate even when thi. situation does exist. 

141 See text at notes 71·72 supra. ~ 
142 See Harvard Note. note 59 supra. at 1650·33. But see ABA Report. note 3 

supra. at 8. 21. 67·69. 
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done the legislature's actions,Ht the position is not only an un. 
tound minority one, but alto clearly inapplicable to a federal con. 
vention.l " 

The provision of the Ervin Bill substituting the judgment of 
Congress for that of the federal courts as final arbiter of conven· 
tion disputes should be deleted.ul The provision making Con· 
gress an enforcer of convention limitations might well be de­
leted.I " If the Ervin Bill is passed without such changes, judicial 
decisions restricting the scope of congressional discretion in this 
Jnatter would accord best with both the theory of the article V 
convention and the state experience. 

Conclusion 

The theoretical foundations of constitutional conventions at 
the state levei clearly permit limited constitutional conventions, 
and this conclusion is supported by both experience and judicial 
opinion. Federal aT'icle V conventions and state conventions op­
erate on much ti same principles and with similar procedures. 
Moreover, what differences there are make the argument for ' 
limited constitutional conventions more compelling at the fed­
eralleveL Thus, article V should be interpreted to allow limited 
constitutional conventions. The limitations to be imposed would 
be those, and only those, found in the petitions of at least 54 states. 

If limited article V conventions do occur, the state experience 
in enforcing limitations on limited conventions and dealing with 
legislative refusal to call electorally mandated conventions may 

145 S.e DOte 71 supra. 
144 The pJa\lmption that in voting for delegates the people implicitly ratify the 

enabling act is derived from the earlier presumption that the people. in approving 
the legislature's ronvention resolution. have approved all the limitations rontainm 
therein. See text at notes 65·70 sup.... A federal ronvention would have no legis· 
lative resolution and hence no need for the first presumption. There would thus be 
no basil for the questionable reasoning involved in asserting that electing delegates 
neaosarily implies embracing the entire convention act. especially when to do so 
would impose new and previously unrequested ratri<tions. 

145 S. 1272. 95d Cong .. 1st Sess. II 5(b). 5«). 10(b). 15«) (1975). See Harvard Note. 
supra DOte 59. at 1652·55. See geneMll" the excellent discussion of this problem in 
ABA Report. supr. note S. at 25·28; and the suggested new section of S. 1272. id. 
at 75·76. 

146 s. 1272. 9Sd Cong.• 1st Sess. I 11(b)(I) (1975). 

59-609 0 - 80 - 42 
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be useful in predicting and dealing with problems at the federal 
level. Those provisions of the Ervin Bill dealing with congres­
sional power over article V conventions seem inconsistent with 
the rationale underlying article V conventions and should be 
modified before the bill becomes law. 

Henry D. Levine· 

"Member of the CIaae of 1975 at Harvard Law School. The author ""praaes his 
appreciation 10 Mr. John Feerict of the ABA Special Constitutional Convention 
Study Committee for his support and guidance of the basic research for this Note, 
undertaken whl1e the author was a research assistant 10 the Special Committee. 
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(Harvard Law Review 1,957) 
PROPOSING AMENDMENTS TO THE UNITED STATES CONSTITUTION BY 

CONVENTION. - Article V of the Constitution provides two methods 
Qf proposing amendments.1 Congress itself may propose amendments, 
or amendments may be proposed by a convention called by Congress 

••• See, e.g., Dep'ts of State & Defell5e, supra note 4, at 12; OntCE OF THE STAFF 
JUDGE ADvOCATE, U.S. AalI;v, HQ. USAREUR CO....UNICATIONS ZoNE, BASIC 
GUARANTEES IN CRIMINAL AcTIONS IN F ......CE UNDER THE STATUS OF FORCB8 
AGREEMENT (undated). 

'OT Interview with Office of the Judge Advocate General, Army, Nov. 1956; 
see S. REP. No. 2558, 84th Cong., .d Sess. 3 (1956). In that case an American 
serviceman was not pennitted to confront a witness against him. Although the 
conviction was allowed to stand, the French government apologized and remitted 
tbe fine, HOUSE CO....ITTEJ: HEARINGS pt. I, at '57-SS . 

••• Interview with Office of the Judge Advocate General, Army, Nov. 1956; 
see SENATE SUBCOMMITTEJ: HEAltINGS 23. For example, several cases of non­
confrontation were not reported. /d.at 58. 

lO. See ill. at '3. 
"oSee HouSE COlOllTTEE HIwu:Nos pt. I, at '99; SNU" I'vE, 01. cU. S14jrG 

note 0, at 66-70. 
n1 See ill. at 67. 
n·See ill, at 27-31. An accused is generally Informed by military officials before 

trial of his rigbts under the treaty. See ill. at '5-.6. 
". See ill. at '9""30. Although the Department of Defense admits tbat It is 

unable to have a legally trained observer at each trial, HouSE COMKITTEIl' HuaINos 
pt. I, at 335, the Judge Advocate General's Office of tbe Army says an observer is 
present at all trials. Interview with Office of the Judge Advocate General, Army. 
Nov. 1956. 

• The text of article V is as fotows:. 
The Congress, whenever two thIzds of both houses -"aU deem it necessary. 

shall propose amendments to this Constitution, or, on the application of the 
legislatures of two thirds of the several states, shaU call a convention for pro­
posing amendments, which, in either case, shall be vaUd to aU intents and 
purposea, U part of this Constitution, when ratilied by the Jeaialatures of thIee 
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upon the application of the legislatures of two thirds of the states. Al­
though applications requesting conventions have been filed from time to 
time,2 such a convention has never been called. However, in the near 
future Congress may have to take this action, since twenty-six states 
have requested that a convention be called to consider an amendment 
to limit the federal taxing power.s This Note will discuss the problems 
which arise when the states attempt to secure the proposal of amend­
ments by the convention method.4 A number of questions concern the 
validity of the applications themselves. Once the required number of 
valid applications has been received, additional problems are raised 
because article V neither indicates how the convention is to be or­
ganized nor defines the scope of the convention's deliberations. Finally, . 
and most important, the Constitution nowhere deals with the roles of 
Congress, the judiciary, and the states in resolving any of the above 
problems. 

The Role of the Courts. - For several reasons it is unlikely that the 
courts will play a significant role in resolving the problems raised by 
the convention method of proposing amendments. It is doubtful that 
an individual would have standing to contest a congressional determina­
tion that the prerequisites for an article V convention have or have 
not been met; until a proposed amendment has been ratified by three 
fourths of the states it cannot affect the individual's legally protected 
interests.6 If Congress should determine that the prerequisites of a 
convention have not been met, it might be argued that a state would 
have standing to contest this determination on the theory that a con­
stitutional right to use the convention method for the proposal of 
amendments has been denied.s However, even if standing were found, 
a judicial decision that the congressional determination was erroneous 
would be without effect, since it would seem improper for the court 
either to order action by a coequal branch of the Government T or to 
assume for itself the power to call the convention. 

Moreover, in view of the Supreme Court's decision in Coleman v. 
Miller,· it would seem that the problems raised by the convention 
method of proposing amendments would be "political" questions and 
hence not justiciable. In Coleman the legislature of Kansas had voted 
to ratify the child· labor amendment, which it had rejected twelve 

fourths of the several states, or by conventions in three fourths thereof, as the 
one or the other mode of ratification may be proposed by the Congress .... 
• The most recent compilation of all applications filed is S. Doc. No. 78, 7lst 

Cong., .d Sess. (1930). See also Martig, Amending the Constitution-Articl. 
Five: The "eystone 01 the Arch, 35 MICH. L. REV. "53, 1267-69 (1937). 

3 See House Committee on the Judiciary, Problems Relating to State Applica­
tionslo, a Convention To P,opose Constitutional Limitations on Federal TOl: RaltS, 
8.d Cong., .d Sess., following p. 18 (Staff Report 1952); 99 CONGo Rzc. 3'0-2', 
AI9}'-92 (1953). 

Some of these prohlems were foreseen by the framers of the CODStitution. 
See. FARRAND, TB& ·RzCORDS OF THE FEDERAL CONVENTION 558 (19U). 

• CI. McChord V. Louisville & N.R.R., 183 U.s. 483 (Igo.). 
• CI. Missouri v. Holland, '5' U.s. 416. (1920). 
• See Mississippi v. Johnson, 71 U.s. (4 Wall.) 475, 500 (1866) (dictum). 
• 307 U.s. 433 (1939). 
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years earlier. The state senate had been equally divided on the second 
ratification resolution and the Lieutenant Governor had cast the de­
ciding vote. The plaintiffs, a group of senators and .. representatives, 
contested the validity of the resolution on the grounds that the Lieuten­
ant Governor could not resolve the equal division, that a state cannot 
ratify an amendment it has once rejected, and that the proposed amend­
mentcould no longer be ratified because an unreasona,ble period of 
time had elapsed since' its proposal by Congress. The Kansas Supreme 
Court denied mandamus to compel the Secretary of the Senate to erase 
his endorsement on the resolution." In affirming the state court, the 
Supreme Court held that at least some of the petitioners had standing 
to sue 10 but that the effect of a prior rejection of a proposed amend­
ment as well as the effect of the passage of time on the validity of the 
proposed amendment were political questions to be decided by Congress. 
The Court was equally divided on the issue whether the participation 
of the Lieutenant Governor raised a political question. In deciding 
that the effect of Kansas' rejection of the prop()sed amendment was a 
political que.stion to be resolved only by Congress, the Court relied on 
the fact that the questions whether states which had rejected the' 
fourteenth amendment could later ratify it and whether states which 
had ratified that amendment could withdraw their ratification had been 
decided by Congress rather than the courts. In holding the effect of 
the passage of time upon a proposed amendment to be a political-" 
question, the Court· observed that even though .the Congress had the 
power to fix a reasonable time for ratification of an amendment 11 it 
did not follow that when Congress failed to exercise that power the 
Court must decide what constitutes a reasonable time. To do so, 
reasoned the Court, would involve an appraisal of a great variety of 
relevant political, social, and economic conditions, consideration of 
which would not be an appropriate judicial function. Mr. Justice 
Black, joined by Justices Roberts, Frankfurter, and Douglas, in a 
concurring opinion stated that "Undivided control of... [the 
amending] process has been given by ... Article [V] exclusively 
and completely to Congress. The process itself is 'political' in its 
entirety, from submission until an amendment becomes part of the 
Constitution, and is not subject to judicial guidance, control or inter­
ference at any point." 12 

On the same day, the Supreme Court dismissed a writ of certiorari 
in ella,ldler v. Wise,18 in which an injunction had been sought to re-

D Coleman v. Miller, '46 Kan. 390, 71 P .• d 5,8 (1937), aJj'd, 307 US. 433 

(19ig)·


Petitioners included all the senators who had voted against ratification, one 
seDalor who had voled for ratification, and three members of the state House of 
Representatives. The Court held that at least the senators wbo had voted agaiDst 
ralification had standing. 

11 See Dillon v. Gloss, 256 U.S. 368 ('921). 
IS 307 U.s. at 459 (concurring opinion). In a sepalate concurring opinion 

Justice Frankfurter, joined by Justite2 Roberts, Black,' and Douglas, stated tbat 
t~e petitioners lacked standing to sue. 1d. at 460. Justite2 Butler and McReynolds 
dissented on the ground ~at too long a perind bad elapsed for the proposed 
amendment still to be valid. Itl. at 470.. . . 

1. 307 U.s. 474 ('939). 
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quire the Governor of Kentucky to notify the Secretary of State of the 
United States that a resolution of the state legislature purporting to 
ratify the child-labor amendment was void." The respondents had 
argued that the attempted ratification by the Kentucky legislature was 
ineffective because of the legislature's prior rejection of the proposed 
amendment. In addition, the respondents contended that an unreason­
able length of time had passed between the submission of the proposed 
amendment to the states and the attempted ratification by Kentucky. 
The Supreme Court, in a brief opinion, held that since the Governor 
had already forwarded the certified copy of the resolution there was no 
longer a controversy susceptible of judicial determination.u Justices 
Black and Douglas stated in a concurring opinion that they did not 
believe "state or federal courts have any jurisdiction to interfere with 
the amending process." 18 Although the Court did not explain why it 
was of the opinion that no justiciable controversy existed, it would 
appear that since the copies of the state resolution had already been 
sent to Congress the Court thought the question of the validity of the 
ratification was a "political" question for Congress to decide. 

In Coleman v. Miller the Supreme Court failed to distinguish or 
to overrule earlier decisions 11 in which it had resolved controversies 
arising under article V. Because of this fact some writers have 
taken the view that the Court has characterized as political only the 
particular questions involved in Coleman and that other questions 
arising from the amending process might still be justiciable.18 It would 
seem, however, that the rationale of Coleman v. Miller was not that 
narrow. The Court pointed out that in defining the scope of political 
questions the dominant considerations are "the appropriateness under 
our system of government of attributing finality to the action of the 
political departments and also the lack of satisfactory criteria for a 
judicial determination ...." 19 Since under these standards the 
questions raised in proposing amendments by convention appear to be 
political, it seems that the answers to these questions must come from 
Congress rather than from the judiciary.lIO 

The Role oj Congress in Calling an A,ticle V Convention. -ID 

" Respondents had ohtained a restramlng order in the state court, but the 
Governor had forwarded certified copies of the resolution before he had been served 
with the order. Respondents then filed an amended complaint. 

IS Justices Butler and McReynolds disaented, ill. at 478, for the reasons stated 
in their dissent in ColemtJM, see note J2, $NprtJ.1. 307 U.S. at 478 (concurring opinion). 

IT United States v. Sprague, 282 U.S. 716 (1931); Leser v. Garnett, 358 U.s. 
130 (19"); Dillon v. Gloss, 256 U.s. 368 (1921); National Prohibition Cases, 353 
U.S. 350 (19.0); Hawke v. Smith, 253 U.s. "1 (19.0); .Hollingsworth v. Virginia, 
3 U.s. (3 Dall.) 378 (1798). 

Ie See 0RFmu>, TIlE AMENDING OP TIlE FEDERAL COHII1Tl'UTIOH 18-.3 (1943); 53 
HARv. L. REV. 134 (1939). 

I. 30 7 U.s. at 454-55. 
2. See Corwin & Ramsey, The Constitutio1UJl Low of Constitutio1UJl A",<1UlffUNt, 

.6 NOTRE DAME LAW. 185, 186 (1951). Prohlems arising from the amendment of 
state constitutions have been held justiciable in state courts. See, ••g., Ellingham 
v. Dye, 178 Ind. 336, 99 N.E. I (1912); McConaughy v. Secretary of State, 106 
Minn. 39', 119 N.W. 408 (1909). But se. Miles v. Bradford, .. Md. 170 (1864)· 
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providing for the proposal of amendments by a convention the framers 
intended to furnish a method by which an amendment desired by the 
states could become part of the Constitution even though Congress 
did not approve of the language and substance of the amendment.21 
Therefore, when the conditions specified have been met, article V im­
poses upon Congress the duty of calling a convention.22 But Congress 
must of necessity decide whether the conditions exist whiclt give rise 
to this duty,28 and, to the extent that this· power to decide is subject 
to abuse, the intention of the framers may be frustrated. Because the 
courts are unwilling to intervene in the amending process, improper 
interference with the right of the states to propose amendments by con­
vention can be avoided only by the self-restraint of Congress and. the 
force of public opinion.2' 

In determining what conditions give rise to the congressional duty 
to call a constitutional convention it must be assumed the framers 
intended that changes in the fundamental Jaw would be adopted only 
after careful and complete discussion and deliberation. Therefore it 
may also be assumed that each step in the amending process was in­
tended by the framers as a method of determining through meaningful 

21 The original resolution, introduced by Edmund Randolpb, was as follows: 
"[Resolved] that provision ougbt to be made for the amendment of the Articles of 
Union wbensoever it shall seem necessary, and that tbe assent of the National 
Legislature ougbt not to be required thereto." See 1 FARRAND, 0;. cU. supra note 4, 
at u. When this proposal was presented to the convention, some members did not 
see the need for the resolution. 1 id. at .0.. Colonel Mason replied, "It would be 
improper to require the consent of ·the Natl. Legislature, because they may abuse 
their .power, and refuse their consent on that very account!' See I id. at 203. Wbeu. 
final debate on article V began, tbe convention bad before it a draft wbich pro­
vided that "the Congress, wbenever two tbirds of both Houses shall deem it 
necessary, or on the application of two thirds of the Legislatures of tbe several 
States shall propose amendments to this Constitution, wbich shall be valid to all 
intents and purposes as part thereof, wben tbe same sball bave been ratified by 
three fourtbs at least of the Legislatures of the several States, or by Conventions in 
three fourtbs thereof, as tbe one or tbe other mode of ratification may by proposed 
by Congress ...." See • id. at· 6'9. Madison wrote, "Col: Mason tbougbt tbe 
plan of amending the Constitution exceptional & dangerous. As tbe proposing of 
amendments is in both modes to depend, in the first immediately, and in tbe second, 
ultimately, on Congress, no amendments of the proper kind would ever be obtained 
by tbe people, if the government should become oppressive, as be verily believed 
would be the case." See ibid. Mr. Go\lvcrneur Morris and Mr. Gerry moved to 
amend tbe article to require a convention on application of two thirds of the states. 
Ibid. "Mr. Madison did not see wby Congress would not be as much bound to 
propose amendments applied for by two thirds of the States as to call a Convention 
on the like application. He saw no objection bowever against providing for a 
Convention for the purpose of amendments, except only that diJlicuities migbt arise 
as to tbe form, the quorum, &c. wbich in Constitutional regulations ougbt to be as 
much as possible avoided." • id. at 6'9-30. See also 4 ELLlOOT, TIlE DEBATES IN 
THE SEVERAL STATE CONVENTION'S ON THE ADoPTION OF THE FEDERAL CONSTITUTION 
177-78 (19°1); TH& FEDERALIST No. 85, at 573 (Modern Library ed. 1937) (Hamil­
ton) . 

.. 1 WlLLOUGUBY, THE CONSTITUTIOlML LAw 01" TIlE UNrrI!D STATU I 331 (.d 
ed. 19'9) ; Packard, Legal Facets 0' tile IftCom, Tu Rate LimitatWft P,og,am, 30 
Cm.-KENT L. REv. 128, 133-34 (195'), Cont..., Platz, A,ticlt Five oj tile Federal 
Constitution_ 3 GlIO. WASH. L. REv. 17,44 (1934) • 

.. See Wheeler, Is a Constitutional Conventioll Im;endillg', 2I ILL. L. REv. 
78'.790 (19'7) • 

.. See ORFIElJ), 0;. cit . ...pr.. note 18, at 41; ,I. Colegrove v. Green, 3.8 U.s. 
549,556 (1946). 

http:convention.22
http:amendment.21
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debate whether significant agreement exists among the states on 
the desirability of particular changes in the fundamental law. The 
Supreme Court in Dillon v. Gloss 26 indicated its approval of this 
assumption by suggesting that in order to be "effective," ratification of 
an amendment proposed by Congress "must be sufficiently contempor­
aneous in [three fourths of the 1 . . . states to reflect the will of the 
people in all sections at relatively the same period ...." 26 Ratifica­
tion by the states at widely separated times is likely to provide neither 
meaningful debate nor significant agreement, since conditions may 
have changed to such an extent that the question debated by the 
legislatures cannot be said to have been the same, and the formal con­
currence between their conclusions cannot be said to have significance 
as an expression of the "will of the people in all sections at relatively 
the same period." It would seem that meaningful debate and significant 
agreement, defined as agreement which results from the contempo­
raneous consideration by the states of the same question, should also 
be required at the proposal stage of the amending process. Thus, the 
duty of Congress to call a convention for the proposal of amendments 
should arise only when contemporaneous debates in two thirds of the 
states have produced agreement that change is desirable in the whole 
or some particular aspect of the Constitution. 

The clearest example of a lack of meaningful debate and significant 
agreement would be presented if Congress were faced with applications 
from two thirds of the states each proposing that a different constitu­
tional change be considered by an article V convention.27 Although 
it might be argued that such a situation demonstrates a desire for 
extensive constitutional reform and that a convention should therefore 
be called by Congress, 28 the better view would seem to be that a 
number of applications, each dealing with a different aspect of the 
Constitution, does not represent a general dissatisfaction with the Con­
stitution as a whole.29 Calling a convention for the purpose of con­
sidering a general revision of the Constitution is an act of such im­
portance that it should not be done unless the requisite number of states 
have made clear their desire for a convention of this scope. The con­
vention method of amending the Constitution should produce mean­
ingful debate and significant agreement at three stages"':" application, 
convention, and ratification. If a convention were called on the basis 
of diverse applications, the requirement of meaningful debate and sig­
nificant agreement at the application stage would not be satisfied. 

Similarly, this requirement is not satisfied if because of changes in 

.. 256 U.s. 368 (1921) • 
•old. at 375. 
aT The significant agreement required is merely that the suggested changes each 

deal with the same subject matter and not that the changes suggested in that 
sU'bject matter coincide. Thus there is significant agreement between all the 
applications which attempt to limit the federal taaing power. See House Committee 
on the Judiciary, ...pra note 3, foUowing p. 18• 

.. See OIlFIELD, op. cit. supra note 18, at 42 • 
•• See House Committee on the Judiciary, ...pra note 3, at 11-12; Corwin & 

Ramsey, ...pro note 20, at 195-<)6. 

http:whole.29
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economic and social conditions the questions debated by the state 
legislatures were in fact different. For example, several applications 
which manifested a desire to reduce greatly the federal taxing power 
under the sixteenth amendment were filed before the entry, of the 
United States into World War 11,80 Since that time the revenue needs 
of the nation and the purposes for which revenue is spent have changed 
radically. The prewar debates by the legislatures of those states 
cannot, therefore, be regarded as meaningful debates on the question 
whether such a change is desirable under present conditions, nor can 
the results of those debates, despite a formal concurrence with postwar 
applications, be viewed as part of a significant agreement.81 In this 
situation, it would seem that Congress should reject the prewar appli­
cations. The extent to which changed economic and social conditions· 
should be regarded as affecting the validity of an application will vary 
according to the character' of the amendment which the application 
seeks to have considered by a convention. For example, it is unlikely 
that a change in economic and social conditions would affect the 
validity of an application directed toward amendment of article V.II 

Congress should be cautious in determining that any application has 
been invalidated by economic and social changes, since it may be pre­
sumed that those who propose an amendment to the Constitution 
realize that fundamental law should be capable of withstanding such 
changes. The power to determine whether ,changed circumstances 
have invalidated applications for an article V convention could, of 
course, be a,bused by Congress. But if meaningful debate and sig­
nificant agreement are to be assured at the application stage of the 
amending process, 'Congress must be given discretion to decide whether 
the legislatures of two thirds of the states have decided the same 
question. Moreover, the states whose applications are thus invali­
dated can reconsider the question in light of present circumstances 
and file valid applications. 

The validity of an application may also be affected by the fact that 
an amendment concerning the same subject has since been proposed by 
Congress and ratified by three fourths of the states. Since ratification 
indicates some measure of general approval of the congressional solu­
tion, and since it is not a difficult matter for dissatisfied states II to 
submit a second application, it would not seem unreasonable for 
Congress to regard as invalid all applications filed prior to the ratifi­

.0 Iowa (87 CONGo REC. 317' (1941»; Maine (87 14. at 337<>--7' ('94'»; 
Massachusetts (87 ill. at 3812-13 (1941»; Mlcbigan (87 14. at 8904 ('94'»; Mis­
sissippi (86 ill. • t 60'5 (1940»; Rhode JsIand (86 14. at 3407 (1940»; Wyoming 
(84 id.•t '973 (1939». . 

31 In fact, four of these statea have attempted to rescind their applications: 
Iowa (9' ill . • t '383-84 (1945»; Maine (99 14. at 431l (1953»; Massachusetts 
(98 id. • t 4641 ('95'»; Rhode JsIand (95 ill. at 8.86 (1949» . 

.. South Dakota has 'pplied for a coDveation to consider such an amendment. 
99 ill. at 9180-81 (1953). 

33 These may include both states which did Dot ratify the amendment and states 
which ratified only because they felt th.t the congreaionai aolution was better than 
Done at all. 
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cation." A related problem would arise if applications dealing with 
a particular subject were followed by legislation which dealt with the 
same subject. In that situation it would seem that since the states 
had desired an amendment rather than legislation the prior applica­
tions should be considered valid. 

Congress may also encounter the problem of whether a state can 
rescind an application.85 One writer has argued that under article V 
only forward steps can be taken" - that is, a state cannot withdraw 
a ratification,S' Congress cannot withdraw an amendment it bas sub­
mitted to the states,8S and a state cannot withdraw an application for 
a convention. Although this view would facilitate amendment of the 
Constitution, it would seem improper in that it bases the legitimacy 
of an amendment upon a mechanical process of addition rather than 
upon the existence of a significant agreement not only at each stage 
of the amending process but also between the proposing body and the 
ratifying states. If Congress withdrew an amendment which it bas 
proposed, ratification of that amendment by the states could not be 
significant agreement since at no time would two thirds of both houses 
of Congress and three fourths of the states have agreed on the change. 
Similarly, significant agreement among the states cannot be said to 
exist if some states withdrew their ratifications before three fourths 
of the states had approved an amendment. Thus, it would seem proper 
for Congress, in determining whether two thirds of the states have 
applied for a convention, to disregard applications which have been 
rescinded.88 

An additional· problem is the effect to be given a governor's veto 
of an application by a state legislature for a constitutional convention." 
The solution to this problem turns on whether the term "legislature" 
in the application provision of article V means the legislative process 
of the state as determined by the state constitution or the representa­
tive lawmaking body only. What the term "legislature" means in a 

•• Thus applications which requested a convention to limit the President's tenure 
of ollice to two terms, e.g., Michigan (89 id. at '9# (1943», are invalidated by the 
twenty-second amendment. SimDarly, an application liled before that amendment 
was ratiAed would be invalidated although it waa directed toward a shorter or longer 
limitation • 

•• Some states have purportedly rescinded their applications for a convention 
to limit federal taxing power. See Bouse Committee on the Judiciary, sup,a note 3, 
following p. 18; 101 COBG. RIle. 99 (1955); 100 id. at 94'0 (1954); 99 id. at 43 11 , 
616~ (1953). 

• Packard, Rut:i1sdiAg Mem~1IIilm Reso/uliollS, 30 Cm.-lCDT L. REv. 339 
(19§'), 

• The only historical precedent of a refusal by Congress to allow a state to 
withdraw a ratiftcation occurred when several states attempted to witbdraw ratift­
cations of Civil War amendments. See 15 STAT. 706-07, 709-10 (1868) ; Coleman v. 
Miller, 307 U.S. 433, 44&-49 (1939). It would seem, however, that tbe political 
circumstances surrounding these amendments cast doubt on the value of this 
precedent • 

.. Although a withdrawal of an amendment has been proposed, see CONG. 
GLOBE, 38th Cong., 1st Sess. 52. (1864), Congress has never decided whether it has 
the ,cower to take such action. . 

• See House Committee on the Judiciary, I1Ipro note 3, at 13-14 . 
• 0 At least one such veto has been reported. Pa. Laws '943, at 9". 

http:rescinded.88
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particular claU!e of the CoDStitution depeDds upon the type of activity 
that the "legislature" is called upon to perform." For example, it 
has been held that when the state legislature prescribes the time, place, 
and manner of holding electioDS pursuant to section· 4 of article I 
it Is enacting legislation, and the term "legislature" therefore embraces 
the entire legislative process of the state government as determined by 
its coDStitution, including the executive veto." On the other hand, the 
term "legislatures" in the ratification section of article V was inter­
preted by the Supreme Court in Hawke 11. Smith·' to mean the repre­
sentative lawmaking body only, since "ratification by a State of a 
CODStitUtiOnal amendment is not an act of legislation within the proper 
seuse of the word."" The Court therefore held that Ii state CODStitU­
tional provision which provided for a referendum on the action of the 
general assembly in ratifying any proposed amendment to the Federal 
CODStitution was in conffict with· article V. If the term "legislature" 
is interpreted to mean the representative lawmaking body in the ratifi­
cation section of article V, there Is no apparent reason for giving a 
different meaning to that term in the application section and Congress 
should disregard an executive veto. 

Finally, several states have passed resolutions which call upon 
Congress to propose an amendment to the Constitution but which 
make no request for a convention.·' It would seem proper for Congress 
·to decide that such a resolution Is not an "application" for a convention'· 
within the meaning of article V since the resolution requests the judg­
ment of Congress rather than the judgment of a convention on the ques­
tion whether the suggested CODStitUtional change Is desirable." 

Tke A,ticle V ConfJenlion. - Article V does not expressly pre­
sen'be the organization of a convention, the mode of its operations, or 
the scope of its deliberations. It would seem that Congress, under its 
power to call a convention, has implied power to decide some of these 
questions.·' Under this implied power, Congress could properly 
designate a time and place for the convention. In addition, it can be 
argued that Congress has implied power to decide whether the delegates 
to the convention are to vote by states or by population." Although 
the framers may have contemplated representation by states,·' nothing 

., Smiley v. Holm, ,85 U.s. 355 (193'), 
'°/614 • 
•• '53 U.s••n (1910). • . 
··Iil. at "9. Conlra, State '" 1'1'. MuJIea v. Howell, 107 Wuh. 167, 181 PIA:. 

900 (1919). An approach sImlJu to that of B_II, II. SMUll hu been taken by 
stale courb with regard to alate collltitQUoD&i ameadmentl. See, '-I., MitcheB v. 
Hopper, 153 Ark. SIS, '41 S.W. 10 (19"); LarkID v. GI'ODDa, 69 N.D. '34. 085 
N.W. 59 (1939) • 

•• Mauachuaetto (98 ColI'o. REc. 1793 (1950»; Montana (97 14. at '537 
(1951»; Nevada (9814. at 8395 (195'», 

.. 00 the other baDd, It may be argued tbat Concreu Ihould either count the 

request II an applkaUon for an article V convention or ~ to the requeot that it 

propooe the amendment. . 

.7 See Oarm.o, 0;. cit. "'". DOte 18, at 47; c/. Dillon v. GJou, '56 U.s. 368, 
373 (I911) • 

.. See o.nzu" 0;. cit. III". DOte 18, at 47; Wheeler, "'". DOte '3. at 7gB. 
•• The article V provilloD for a IOp&fate radIkatIaD stace _ adopted after 
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in article V would seem to require that method of representation as 
a constitutional matter. It would be difficult for the convention. or the 
states to resolve this issue, since before a vote could be taken on the 
system of representation the states would have to decide the very 
issue which they were to decide. Therefore, it would seem proper for 
Congress to determine which of a number of alternative methods of 
representation should be adopted. Congress might follow the precedent 
of the Constitutional Convention and provide equal votes for the states. 
Or it might determine that representation at the convention stage 
should be by population, since each state is given equal power at the 
ratification stage." 

It would seem proper for each state to determine the procedure for 
the election of its delegates and the qualifications of the electors, aince 
matters of this kind have traditionally been left to the states.11 The 
convention should choose its own officers, adopt its own rules of pro­
cedure, and pass on the qualilications of its members.1iI 

Since tbe framers intended the convention method to be as free as 
possible from congressional interference,18 Congress, in calling a con­
vention, cannot properly attempt to limit the scope of its delIbera­
tions." However, the convention should consider itself obligated to 
restrict its debates to the subject matter set out in the applications. A 
constitutional cI!aoge should not be debated in the convention unless 
two thirds of the states after meaningful debate have reached a sig­
nificant agreement that change in a particular part of the Constitution is 
desirable. 

COII(;lruitm. - The convention method of proposing amendments to 
the Constitution poses many problems as yet unanswered. In view of 
the reluctance of the courts to interfere in the amending process, the 
task of resolving the many problems involved, will fall upon Congress. 
However, it is possible that Congress may attempt to avoid these 
problems by proposing the desired amendment itself. This action 
would seem proper only if all the applications agree in detail on the 
amendment to be proposed and the amendment proposed by Congress 
does not differ from that proposed by the states. However, it would 
be improper for Congress to propose an amendment in order to sub~ 
stitute its judgment for' that of .the states, since such action would be 
contrary to the intention of the framers of the Constitution. 
it was pointed out in the debates that if tbe convention were Biven the pow"ifliOill 
to propose .and to adopt amendments, • majority of the states could bind the 
wbole Union •• FARIWID, D;. cU. SUP" note 4. at 557-S9. 

110 A po.sible cqmpromise is a bicameral convention, with representation patteined 
after that in Congress. 

•• See US. CO"ST. art. I, II ., <4; 14. amend. XVII • 
•• See Ouw.o, 0;. cU. supa note 18, at 47. 
•• See note OJ supa . 
.. Tbere is some authority, bowever, for the proposition tbat state constitutional 

conventions are subject to restrictions contained in the call for the convention. The 
theory is that tbe legislature's call is a law and the delegates are elected under the 
terms of that law. See Wells v. Bain, 75 Pa. 39, 51 (,874). But , •• Goodrich v. 
Moore, 2 Minn. 49, 53 (,858) (dictum). For debate on both sides of tbis question, 
see I DEa.uzs Olr no: CoIrvD'TIOlI' To A:IaIm no: COIISTJT11TIOJI' Olr Pur."SYLVANIA 
1872-73, at S'~I (1873). 

http:states.11


663 

(The Harvard Law Review, June 1972) 

PROPOSED LEGISLATION ON THE 

CONVENTION METHOD OF AMENDING 

THE UNITED STATES CONSTITUTION 


Article V of the United States Constitution provides that 

The Congress, whenever two thirds of both Houses shall deem 
it necessary, shall propose Amendments to this Constitution, or 
on the Application of the Legislatures of two thirds of the sev­
eral States, shall call a Convention for proposing Amendments, 
which, in either Case, shall be valid to all Intents and Purposes, 
as Part of this Constitution, when ratified by the Legislatures of 
three fourths of the several States, or by Conventions in· three 
fourths thereof, as the one or the other Mode of Ratification 
may be proposed by the Congress; Provided that ... no State, 
without its Consent, shall be deprived of its equal Suffrage in the 
Senate. 

To date only Congress has proposed amendments to the Consti­
tution. The convention method of proposing amendments has 
never been used because two-thirds of the states have never 
applied for a convention to propose amendments dealing with 
the same general subject matter. 

However, in March, I967, Congress found that it had re­
ceived applications from thirty-two states requesting a conven­
tion to propose an amendment which would overrule the Supreme 
Court's reapportionment decisions 1 and permit at least one 
house of a state legislature to be apportioned on a basis other 
than population.:! Although this campaign never succeeded in 
acquiring the requisite thirty-four applications, the incident did 
demonstrate that no guidelines exist which delineate the pro­
cedures to be followed by the states, Congress, and the con­
vention in performing their roles in the alternative amendment 
process. Moreover, the near success of this campaign may not 
have been a singular occurrence. During the past few decades 
sizeable numbers of applications for conventions dealing with 
given subjects have been received by Congress,' and recent 

1 The . Supreme Court had held in a series of cases that the equal protection 
clause of the fourteenth amendment requires that each house of a state legislature 
be apportioned by population. See, e.g., Lucas v. Forty-Fourth General Assembly, 
377 U.s. 713 (196.); Reynolds v. Sims, 377 U.s. 533 (196.).· 

• N.Y. Times, Mar. 18, 1967, at I, col. 6; Ite Dirksen, r", SfAFeme CMIrl IJnd 
,,., Peo,le, 66 MICH. L. REv. 837 (1968). 

• Since 1965, 15 states have applied for a convention to propose an amendment 
dealing witb federal-state revenue sharing. II7 CoNG. REe. S16.519 (daily ed. Oct. 
19, 1971). From 1953 to 1965. 13 states applied for a revision of article V which 
would abolish theeonStitutional convention and allow states to propose and ratify 
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dissatisfaction with various Supreme Court decisions may lead 
the state legislatures to mount another convention campaign 
in the near future.· Such a move by the states could give 
rise to actions causing serious disputes over important constitu­
tional questions. For example, Congress might refuse to call a 
convention on the pretext that applications were not sufficiently 
contemporaneous to evidence a current consensus about the need 
for a convention, or that the applications did not evidence total 
agreement concerning the scope of the convention or the subject 
matter to be considered by it. Or the convention, once convened, 
. might proceed beyond the purposes for which it was called and 
propose fundamental changes in the structure of the federal gov­
ernment. In order to minimize the potential for such contentious 
actions, Senator Sam ErVin introduced a bili IS in 1967 to pre­
scribe procedures for the convention method of amending the 
Constitution. In October, 1971 the bill passed the Senate.- ». 
has been sent to the House and referred to the 'Committee on 
the Judiciary. T 

This Note explores the responses made by the Ervin Bill 
to the difficult problems posed by the convention method of 
amending the Constitution. After synopsizing the major pro­
visions of the bill, the Note briefly discusses the desirability of 
legislation governing the altemativeamendment process and 
the constitutional power of Congress to enact such legislation. 
The Note then considers several of the more important provisions 
of the Ervin Bill and recommends changes in some of these pro­
visions. 

amendments without any form of federal control. Itl.; II. Black, TA. Pro,olltl 
Ammtlmmt of Articl. V: ..t nretJt.rtetl DisllStu, 73 YALE L.]. 957 (1963). Be­
tween 1939 and 1960. 28 states applied for a convention to propose amendments 
limiting the federal tumg power. 117 GoNG. Rze. S16,519 (daily ed. Oct. 19, 
1971). 

• Within the past year, amendments purporting to overturn Supreme Court 
decisions in at least two areas have been introduced in Congress. One amendment 
would have made nondenominational prayers in public schools constitutional; it 
was rejected by the House. N.Y. 'limes, Nov. 9, 1971, at I, col. 5. Three amend­
ments have been introduced to eliminate busing to achieve radal integration. S.]. 
Res. Nos. 164, 165. 9~d Cong., lit Seas. (1971); H.J. Res. No. 620, 92d Cong., 
1st Seas. (1971). Whether these amendments, failing proposal by Congress, could 
muster the support of thirty-four states Is uncertain, but it Is interesting to note 
that lobbyists from thirty-two states. have been active in supporting antibusing 
legislation. N.Y. Times, Oct. 27, J971, at 9, col. 1. 

• S. 2307,. 90th Cong., Jst Seas. (1967). .The bDl, with minor c:banps, was 
reintroauced in subsequent Congresses as S. 623, 9Jst Cong., Jst Seas. (1969), and 
~ 9,d Cong., 1st Seas. (J~)7I) [beieiiiineF cited as Ervin Bm]. 

117 CORG. REc. S16,569 (daily ed. Oct. J9, 1971). 

"See JJ7 CoRG. REC. B9859 (daily ed. Oct. 20, 197J). 
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I. AN OVERVIEW OF THE ERVIN BILL 

A. Limitations on the Scope of the BiU 
The Ervin Bill was not intended to cover all article V con­

ventions called to propose amendments, but only those limited 
as to subject matter by the state applications. Thus, when the 
bill requires that state applications specify the subject matter 
of amendments to be proposed, and that the convention be lim­
ited to this subject matter, it does not represent a judgment by 
Congress that article V requIres a convention to be 50limited. 
Indeed, it would be inconsistent with the Ian a e of article V 
1 t e s a request an open -convention 
or a convention with the express purpose of generally revising 
the Constitution.s The Senate' Judiciary Committee limited the 
scope of the Ervin Bill merely because it felt state requests for 
general constitutional revision would be unlikely, at least in the 
near future, and because the calling of such a broad convention 
might require different procedures.9 

B. Procedures Prescribed by the BiU 
The Ervin Bill covers all stages of the convention amendment 

process - the requirements for state applications, the calling of 
the convention by Congress, the membership and procedure of 
the convention, the proposal of amendments by the convention, 
and the ratification of proposed amendments by the states. The 
bilI provides that a state legislature should make application by 
submitting to Congress a resolution requesting a convention to 
propose an amendment of a specified "nature." 10 In adopting 
this resolution, a state legislature is to follow its normal proce­
dures for passing a statute, except that the governor's approval 
is not required.ll The application is to remain effective for seven 
years following submission to Congress,12 during which time it 
may be rescinded by the state legislature in the same manner in 
which it was made.18 

• See Hearings on S. Z307 Before the Subcomm. 0" Separatio" of Powers of the 
SeMte Comm. on the Judiciary, 90th Cong., 1St Sess. 67 (1967) (remarks of Pro­

- fessor Bickel) [hereinafter cited as H eari"gs]; Bonfield, Prolo., C onstitutio1liJl 
Amendments by Convefttion; Some Problems, 39 NOTRE D.um LAWYER 659, 675 
(1964); Kauper,The A.lternative A.mmtlmg Process: Some ObsertHJtions, 66 MICH. 

L. REV. 903, 912-13 (1968). 
·S. REP. No. 336, 92d Cong., nt Sess. 2 (1971) [hereinafter cited as SENATE 

~ REPORT]. The Committee did Dot suggest what procedures might be fonowed if 
states applied for an open convention. 


10 Ervin Bill I 2. 


111d. § 3(a). 

121d. § sea). 

laid. § S(b). 
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When Congress receives applications from two-thirds of the 
states dealing with the same "subject," each house is obligated 
to pass a resolution calling a convention, designating a place and 
time, and setting forth the nature of the amendment or amend­
ments, as defined by the state applications, to be considered.If 
Each state is to send as many delegates to the convention as it 
has Senators and Representatives in Congress, 111 and each dele­
gate is to be entitled to one vote on any question before the con­
vention.us Amendments are to be proposed by a two-thirds vote 
of the total number of delegates.l'I 

Provided Congress judges a proposed amendment to be of 
the same "nature" as that suggested by the states which made 
application, and provided Congress finds the procedures followed 
by the convention to be in "substantial conformity" with the 
Ervin Bill, Congress is to submit the proposed amendment for rat­
ification and to specify whether the ratification is to be performed 
by state legislatures or conventions.18 The state legislatures are 
to formulate rules of procedure for ratification, whether ratifica­
tion is performed by the legislature or by a convention.1' When 
three-fourths of the states have ratified without subsequent re­
scission, a proposed amendment is to become part of the Consti­
tution.20 

The Ervin Bi ther rovides that con essional determina\ 
tions of th sufficien tate a Iications rescissions or ti­
ncations, or the validity of the amendments proposed by a con- . 
vention, are not to be subject to judicial review.21 / 

II. THE DESIllABILITY OF LEGISLATION GoVERNING THE 
CONVENTION METHOD OF AMENDING THE CoNSTITUTION 

The most significant advantage of legislation defining the 
procedures to be followed by Congress, the convention, and the 
states, and placing limitations on their respective powers, is that 
it would allow the states to make the amendment process conform 
to their intentions. For example, by specifying the steps which 

141d. I 6(a). 

u Id. I 'I(a}. 
leld. I g(a}. 
17 Id. I lo(a). 
leld. I n(b}(I). If Congress fails to act on the proposed amendment within 

"the first period of ninety days of continuous session," id., the proposed amend· 
ment is to be automatically submitted to the states for ratification by state legisla­
tures. Id. In(e). 

leld. I n(b). A ratification may be rescinded in the same maDDer as per­
formed, so long as three-fourths of the states have Dot yet ratified. 14. I J3(a) • 

•014. I 14 . 
•114. II 3(b), S(c), lo(b), J3(C). 

http:review.21
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states must follow to require Congress to call a convention, legis­
lation would help ensure that a convention would be called when 
a consensus existed among two-thirds of the states as to the need 
for a convention. Given explicit procedures, states would be less 
likely to diffuse their efforts in ignorance of the necessary actions 
to be taken. At the same time, by providing that applications 
may be rescinded and by imposing a time limit on the viability of 
applications, legislation would help ensure that a convention 
would not be called when a current consensus did not exist. In 
addition, by limiting the scope of the convention to the subject 
matter defined in the state applications, legislation such as the 
Ervin Bill could prevent a consensus among the states concern­
ing the need for a particular constitutional amendment from 
leading to a convention which would propose far-reaching con­
stitutional change beyond the contemplation or desires of the 
states. . 

Of course, legislation governing the calling of a constitutional 
convention would not bind future Congresses.22 Future congress­
men could not be foreclosed from effectively overruling the prior 
legislation by determining for themselves the sufficiency of ap­
plications, the scope of the convention to be called, and the 
validity of' amendments proposed at the convention~23 

But the legislation will nonetheless serve some purpose, since 
a future Congress is not likely to ignore existing legislation gov­
erning the amendment process.24 Where a substantial segment 
of the nation's population favored a constitutional convention, 

USee Black, lAtest Move in the "Convention" Game, II3 CONGo REC. 33,674 
(I967) j Federal Bar Council, Bulletin 0/ Reports Concerning Legislation: Pro­
posed Federal Constitutional Convention Amendment Act, II7 CONGo REC. 5I6, 
528-29 (daily ed. Oct. 19, 1971). 

23 Professor Black has argued that laws dictating congressional action on grave 
questions of policy and constitutional interpretation ought to be independently 
weighed by each Congress before a course of action is chosen. See Letter from 
Professor Charles L. Black, Jr. to The Honorable Emmanuel Celler, Chairman, 
House Committee on the J.udiciary, Feb. 28, 1972, at 2-4, on file at the Harvard 
lAw Review [hereinafter cited as Black Letter}. He contends that such decisions 
on "prudential questions" should not be made at present because future conditions 
are not known, rd. at 5-6, and because issues concerning constitutional conventions 
are not now receiving national attention and therefore profiting from public de­
bate. !d. at 5. The last argument, however, overlooks the influence of the scholars 
who have participated in hearings on the Ervin Bill, including Professors Bickel, 
Mendelson, Kurland, and McCloskey, and who have submitted opinions to the 
Senate Subcommittee, including Professor Freund and Professor Black himself. In 
addition, it may be argued that the more detached consideration of the Ervin Bill 
today is preferable to a struggle to agree on procedures in the heat of a national 
debate concerning the merits of' a particular amendment sought by the states. 

14 See Kauper, supra note 8, at. 906 i Ervin, Proposed Legislation to Implement 
the ContJention Method 0/ Amerulinf the Constitution, 66 MICH.. L. Rp. 875, 886 
(I968). 

59-609 0 - 80 - 43 
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the fulfillment of existing statutory requirements defined by a 
previous Congress would make it politically difficult for Congress 
to justify a refusal to call a convention. And if a future Congress 
considered certain provisions of the legislation ill-advised or con­
trary to the dictates of article V, and decided to modify the pro­
visions, preexisting guidelines would nevertheless serve to channel 
much of the conduct of Congress, the states, and the convention. 
Legislation would thus help avoid the chaos and substantial delay 
which might result if Congress had to make, on an ad hoc basis 
following receipt of thirty-four applications, all decisions con­
cerning the sufficiency of applications, the convening of the 
convention, and the procedures to be followed by it.21i 

III. CONGRESSIONAL POWER TO PRESCRIBE PROCEDURES 


REGULATING THE CONVENTION AMENDMENT PROCESS 


A. The Source of Congressional Power 

Article V of the Constitution imposes on Congress the express 
duty to call a convention on the application of two-thirds of the 
state legislatures. Since the article does not specify . the form 
of the applications, the procedures which the states must follow, 
or the terms on which the convention is to be assembled or op­
erated - questions which must be decided before a convention 
can be called - it can reasonably be inferred that Congress must 
regulate these "housekeeping matters." 28 Further justification 
for this conclusion can be found in the "necessary and proper" 
clause of the Constitution,2T which allows Congress to select the 
means necessary to perform its duties.2s 

Two Supreme Court decisions also support the conclusion !hat 
Congress has the power to legislate in this area. In Dillon v. 
Gloss 29 the Court ruled that Congress has the authority to set a 
definite period of time for ratification of a proposed amendment 
as an incident to its power to designate the mode of ratification.a° 

25 Su SENATE REPORT 2. 

26 See Hearings 238 (memorandum of Professor McCloskey); Kauper, npra 
note 8, at 906-07; Bonfield, supra note 8, at 675. Professor Bickel has asked who 
but Congress could settle the "housekeeping matters" involved in calling a consti­
tutional convention. Hearings 61. The thirty-four states which applied for a con­
vention could not be expected to formulate procedures for it, and the convention 
could not bring itself into existence. ld. 

2T U.S. CONST. art I, § 8 . 
.. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819); lee Hearings 238 

(memorandum of Professor McCloskey); Black, supra note 3, at 964. 
3" 256 U.S. 368, 375-76 (1921). 
30 Set U.S. CONST. art V. 
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And in Coleman 'V. Miller 11 the Court refused to fix a period of 
time after· which ratification of a proposed amendment would be 
invalid, holding that such determinations were to be made by 
Congress. If "housekeeping matters" related to the ratification 
process are within the authority of Congress by virtue of Con­
gress' power to choose the mode of ratification, then the authority 

. to regulate procedural matters related to calling a convention 
should follow from Congress' duty to call such a convention. 

B. Limitations on Congressional PO'Wer 

Although Congress appears to have the constitutional power 
to prescribe procedures for the alternative amendment process, 
there are limitations on this power. The convention· method of 
proposing amendments was provided as an alternative to the pro­
posal of amendments by Congress in order to ensure that the 
states could correct congressional abuses of power or propose 
amendments which Congress refused to propose.12 It would de­
feat the purpose of the alternative amendment process if Congress 
could impose restraints under the rubric of procedure which ef­
fectively blocked access of the states to the process, or which 
allowed Congress selectively to obstruct amendments when it dis­
agreed with their substance. 

Therefore, the power of Congress to regulate the alternative 
amendment process should be limited to those "housekeeping 
matters" which are necessary aspects of the implementation of 
. Congress' duty to call a convention or its power to choose the 
mode of ratification of proposed amendments. Further, in the 
exercise of even these limited powers, Congress must not impose 
restrictions inconsistent with the requirements of article V. These 
limitations on the role performed by Congress in the alternative 
amendment process should be an important factor in evaluating 
the desirability and constitutionality of specific provisions of the 
Ervin Bill. 

II 30 7 US. 433 (1939). The Court held the time limit on ratification was a 
political question. 14. at 454; see pp. 1635-36 m/N. 

a_ S" ,,,"rally ICauper, ,.". note 8, at 9040005 Ir n.2; Kurland, .4rticl, V tmtl,II, .4__, Procus, in All AKuIc.urPUKD 130-31 (D. Boontin ed. 1966). 
Kadison's nm draft of article V, providing that ConpelS was to propose amend­
ments either on its own initiative or on petition by two-thirds of the states, was 
objected !9 by Colonel Mason of Virginia on the ground that the states would have 
DO means of correcting abuses of power by ConpelS. S" I TIm RD::IoaDs OF 1'BE 

FEDERAL CoBVElf'IlOJl' OF 1787, at 202-03 (B. Farrand ed. 19U). The result of this 
objection was the draft of the present article, which was accepted with relatively 
little disCussion. S" 2 ill. at 62~31. 

http:propose.12
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IV. QUESTIONS RAISED BY SPECIFIC PROVISIONS 


OF THE ERVIN BILL 


A. How Long Should Applications Submitted 

." to Congress Remain Valid? 


Section 5(a) of the Ervin Bill, as it passed the Senate, pro­
vides that "an application . . . shall remain effective for seven 
calendar years after the date it is received by the Congress." 
The figure of seven years was presumably taken from the tra­
ditional time limit on ratification of proposed amendments 83 

and from the reasoning of the Supreme Court in Dillon tI. 

Gloss,S. which upheld Congress' power to fix a deadline of seven 
years for ratification. In Dillon the Court reasoned that. since 
article V treats the proposal and ratification of an amendment as 
"succeeding steps in a single endeavor," these steps were not in­
tended to be separated by any great length of time, and that 
since ratification was intended to represent the "expression of 
the approbation of the people ... , [the] fair implication [is] 
that it must be sufficiently contemporaneous . . . to reflect the 
will of the people in all sections at relatively the same period 
• • • ." 85 The Court concluded that seven years satisfied this 
test.56 

Although Dillon strongly supports the constitutionality of the 
seven-year time limit as applied to ratification, the Senate Ju­
diciary Committee may well have erred in adopting this time 
limit for the application stage of the process. Contrary to the 
Committee's assumption,87 the practical difficulties of securing 
the views of state legislatures with respect to ratification of a 
proposed amendment may well be greater than the difficulty of 
securing their views concerning the desirability of a constitutional 
convention.88 At the ratification stage a proposed amendment 
has been formulated and the state must consider its particular 
provisions and ramifications before deciding whether it should 
become a constitutional amendment. But to apply for a con­

33 See SENATE REPORT 11; 117 CONGo REC. S16,525 (daily ed. Oct. 19, 1971) 
(remarks of Senator Hruska) . .fit. recent example is the 26th amendment extending 
the franchise to persons over 18 years of age. See id . 

• 4 25 6 U.S. 368 (1921). 

'SId. at 374-75. See J. JAMESON,.fit. TREATISE ON CONSTITUTIONAL CONVENTIONS 


-THEIR HISTORY, POWERS, AND MODES OJ' PROCEEDING 1585 (4th ed. 1887). 
38 256 U.S. at 376. 
3' See Hearings 237 (memorandum of Professor Kurland, Chief Legal Adviser 

to the Senate Subcommittee on Separation of Powers); II7 CONGo REC. S16,525 
(daily ed. Oct. 19, 1971) (remarks of Senator Hruska). 

38 See Letter from Professor Freund to Senator Hart, II? CONGo Rt:e. 516,528 
(daily ed. Oct. 19, 1971) (application aDd ntification stages are Dot "logically or 
practically equivalent"). 
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vention, a state need only express a desire for constitutional 
change on a given subject. 

Nor does Dillon stand for the proposition that a seven-year 
period will best ensure a contemporaneous consensus. Dillon 
merely accepted seven years as a "reasonable" period to evidence 
a consensus; the decision does not necessarily mean that seven 
years is the best time for this purpose. Indeed, the Court may 
have accepted seven years simply to avoid having to choose a time 
limit after which the proposed amendment would no longer be 
viable.ae 

In order to be most certain of the existence of a contempo­
raneous consensus as to the need for a constitutional convention, 
the time limit on applications should be as short as is practicably 
possible.40 Since some state legislatures meet only once every 
two years,41 some commentators have urged a two-year time 
limit on applications.42 This period of time is too restrictive, be­
cause some legislatures may not want to crowd further a tight 
agenda with debate on a convention application when a recently 
begun convention campaign appears futile. However, a period 
of four years, in which advocates of a constitutional convention 

39 See Clark, The Supreme Court lJnd the Amending Process, 39 VA. L. REV. 
621, 629 (1953). Eighteen years after Dillon the Court was asked to set a time 
limit on the viability of a proposed amendment. The Court refused on the ground 
that this was a nonjusticiable political question. Coleman v. Miller, 307 U.s. 433 
(1939) j see pp. 1635-36 mlro . 

..0 L. OttnELD, To AMENDING OF THE FEDERAL CONSTITUTION 41-43 (1942); 
Bonfield, The Dirksen Amendment ond the Article V Convention Process, 66 MICH. 
L. REV. 949, 963~4 (1968) j Corwin & Ramsey, The ConstitutionlJl LBw oj 
Constituti(,nlJl Amendment, 26 NOTRE DAME LAWYER 185, 195-96 (1951). A good 
example of the disappearance of a consensus within a short period of time is the 
interest of states in the reapportionment issue. Now that state legislatures have 
been reapportioned, many legislatures whose applications are still in the hands of 
Congress have probably lost interest in an amendment on the issue. See 113 CONGo 
REC. 10,101, 10,105 (1967) (remarks of Senators R. Kennedy and Tydings); Bon­
field, supro, at 962. 

The fact that legislatures are able to rescind their applications, see Ervin Bill 
• S(b) ,does not necessarily mean that a failure to do so after several years indicates 
that a state is still interested in a convention. See Ervin, supro note 24, at 890-91. 
A state legislature may have had more pressing business before it, and it may have 
felt that 34 states were unlikely to request a convention on a subject, making 
rescission unnecessary . 

• 1 See NeGrings 23 (remarks of Senator Proxmire); ill at 38-39 (remarks of 
Mr. Sorensen) . 

.. See NeGrings 37-39 (remarks of Mr. Sorensen); cl. Bonfield, supra note 40, 
at 963 (two and one·half years). One justification given for a two-year time limit 
is that Congress has only two years in which to initiate and pass proposed amend­
ments. See NeGrings 37 (remarks of Mr. Sorensen). However, in practice, ac­
tions taken by Congress are often initiated by bills and resolutions introduced in 
previous Congresses. Witness, for example, the history of the Ervin Bill itself. Set 
Dote 5 supra. 

http:applications.42
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would have a full chance to moUnt a campaign, and in which all 
states would have a second opportunity to evaluate the desirabili­
ty of a constitutional convention, should be a sufficient amount 
of time.,a Congress would have the constitutional power to im­
pose a four year time limit, because such a limit would not ob­
struct access of the states to the alternative amendment process, 
and because it is necessary, as a practical matter, for Congress 
to set a time limit to determine whether the requisite consensus 
exists for a convention." 

B. Can the President Be Excluded from the 

Amendment Process? 


Article I, section 7 states that "[e]very Order, Resolution, or 
Vote to which the Concurrence of the Senate and House of Rep­
resentatives may be necessary" must be submitted to the Presi­
dent for his approval, and if vetoed by him, must be passed by 
a two-thirds vote of the House and Senate. Yet the Ervin Bill 
does not provide for presidential approval of congressional action 
in calling a convention or in submitting proposed amendments 
for ratification. The Committee on the Judiciary concluded that 
article I, section 7 did not apply to congressional actions in 
the amendment process because the function performed by Con­
gress in this process does not require making legislative judg­
ments but rather merely providing the machinery by which the 
desires of the states can be effectuated.'Ii 

The position taken by the Committee has been criticized'6 as 
contrary to a literal reading of article I, section 7, whkh requires 
presidential approval of any congressional action having the force 
of law.'7 The calling of a convention, it is argued, would have 

.3 See Bearings 9, 23 (remarks of Senator Proxmire); Ervin, s""a note 24, 
at 891. A further consideration which supports a shorter time limit on the validity 
of applications is that if a campaign to secure applications fro.m two-thirds of the 
states is moving slowly, states whose applications were submitted early in the 
campaign could "renew" them to keep them alive. It may be more likely that 
states interested in a convention would renew stale applications, given a short 
time limit on their validity, than it is that states which lost interest would take 
the time to rescind applications still considered valid by CODpess if a long time 
limit were adopted. See note 40 Ifl"a. 

•• See pp. 1617-18 S""4. 
45 SENATE REPORT 12-13 • 

•• See Beari"gs 23-24 (remarks of Senators Tydings and Proxmire); BcmDeld,
I",ra note 40, at 986; Black Letter 18-19. 

.., :Having th!~rce of law" has been interpreted as excluding only inter­

mediate votes of the houses of Congress, resolutions expressing OPinions. resolu­


conuessional &1)DroDri~r ooerations, or resolutions 

delegating powers to the President. LIBLUY OF CONGRESS LzcJsu'J'IVE RDDENCJ: 


-SERVICE, TIn: CoNSTITVnON OF TIlE UJrITED STATES OF.AJnucA: ANALYSIS AlQ) 
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the force of law as much as legislation creating any other body,48 
and the number of nonmechanical judgments made by Congress 
before calling a convention - such as when and where it should 
be held and what procedures it should follow - are properly sub­
ject to the presidential veto power.·' 

However, this reasoning ignores the unique, nonlegislative 
function which Congress performs in the amendment process. 
This function is limited to the regulation of only those matters 
necessary to the implementation of article V requirements. As 
noted above,lIo Congress may not make any judgments on the 
substance of amendments sought by the states. 

In this context the President has no meaningful role to per­
form. The President, like Congress, would not be free to inter­
fere with the amendment process if constitutional requirements 
had been met, regardless of his views' on the constitutional changes 
sought by the states. The only important contribution to the 
process which the President might provide 111 would be to ensure 
that Congress had acted consistently with article V. But the 
need for review of these constitutional questions by another po­
litical branch is doubtful, since the courts, the government 
branch primarily responsible for constitutional interpretation and 
protection,1I2 will not give effect to amendments which have not 
satisfied the requirements of article V.58 The only significant 
advantage of a presidential veto on constitutional grounds, if it 
were exercised in good faith, would be to save the trouble and ex­
pense of a constitutional convention whose efforts would be 
wasted if the Supreme Court subsequently ruled invalid the 
amendments which it passed.M However, this advantage would 
be outweighed by the undesirability of putting the President in 
a position to block the alternative amendment process - a pro­
cess whose purpose is to free the states from dependence on the 

INTERPRETATION, S. Doc. No. 39, 88th Cong., 1St .Sess. 135-36, quoted in· SENATE 

REPORT 12-13. 
48 See Black Letter 18. 
48 See Bonfield, supra note 40, at 986. 
110 See pp. 1617-18 suprtl. 
111 The Pl'1!Sident might have reasons for objecting to a trivial matter, such as 

who is to preside until the convention elects a presiding officer, a function given to 
the Vice President by section 8(a) of the Ervin Bill. However, the President;s 
interest in raising such a picayune objection is outweighed by the undesirability of 
allowing him to obstruct the amendment process. 

112 See Cooper v. Aaron, 358 U.S. I, 17-19 (1958) j Marbury v. Madison, S 
U.S. 	(I Cranch) 137, 177-78 (1803). 

113 See pp. 1643-44 infra. 
114 The Court would presumably refuse to rule on the constitutionality of con­

gressional action until an amendment had gone into effect, because of the Jack of a 
"case or controversy" before this point in time. See note 150 mIra. 
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federal government in the area of constitutional change. The 
President could probably find some constitutional pretext for 
blocking any amendment with whose substance he disagreed, and 
Congress might not be able to muster the two-thirds vote necessary 
to override his veto.511 

It would not be inconsistent with the original purpose of the 
presidential veto to exclude the President from the amendment 
process. The veto power was intended to allow the executive 
branch to defend itself against the annihilation of its powers by 
Congress and to guard against legislation contrary to the nation's 
interests.~6 Since neither Congress nor the President can consti­
tutionally exercise any substantive control over amendments 
sought by the states, the President's veto could not legitimately 
protect the nation against the calling of a convention or the sub­
mission for ratification of a proposed amendment which the Pre­
sident deemed contrary to the nation's interests. Nor could the 
veto be used to safeguard the powers of the executive branch. 
The only threat to the executive branch from congressional action 
in the alternative amendment process would arise from the sub­
stance of amendments proposed, over which the President can 
exercise no control. 

An early decision by the Supreme Court would support the 
exclusion of the President from the amendment process. In Hol­
lingsworth v. Virginia 117 the Court stated in an unreasoned opinion 
that the President "has nothing to do with the proposition or 
adoption of amendments to the constitution," 118 and held that 
the President did not have to approve amendments proposed by 
Congress.1I9 The case is' deemed inapplicable to the convention 

as C/. SENATE REPORT 13 (a presidential veto would make the alternative 
amendment process impossible). A question arises whether the President should 
even sign the Ervin Bill if it is passed into law. Although the bill merely governs a 
process in which the President would have no say, the most important reason for 
excluding the President from the process is that he should not be in a position to 
interfere with the desires of the states in a particular convention campaign. If the 
Ervin Bill is passed well in advance of its application to particular convention 
campaigns, the President's disapproval of parts of the bill will not interfere with 
the access of the states to the amending process. In this case, it is worthwhile for 
the President to air his constitutional objections so that the most satisfactory 
solutions can be formulated in the bill for problems raised by the convention 
amendment process. 

68 See THE FEDERALIST No. 73, at 494-95 (]. Cooke ed. 1961) (A. Hamilton). 
6" 3 U.S. (3 Dall.) 378 (1798). 
IIBId. at 380 note (a). 
III Since HoUingsworlh, the President's approval has never been deemed neces­

sary for the proposal of amendments by Congress, and when the President has 
signed proposed amendments, Congress has subsequently passed resolutions deny­
ing the need for his signature. See L. OanELD, swtra Dote 40, at 50 D.30; Hearings 
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amendment process by some commentators and legislators 10 who 
urge that the probable ground for the decision was the uselessness 
of requiring presidential app~oval when the amendment had 
already been proposed by a supermajority of Congress sufficient 
to override a presidential veto. In the convention amendment 
process only a simple majority is required, by the terms of the 
Ervin Bill,GI to call a convention or to submit proposed amend­
ments for ratification. . 

However, the ground for decision in Hollingsworth may well 
have been that the President was simply not intended to have 
any role in the amendment process. Evidence for this conclusion 
is found in the arguments of the litigants. The Attorney Gen­
eral, arguing. in support of the amendment, did n9t attempt to 
justify the failur~ to obtain presidential approval on the ground 
that a two-thirds vote and already been required to propose the 
amendment. On the contrary, he merely argued that the proposal 
of amendments was much different from Congress' ordinary legis­
lative business, and therefore did not fall within the policy of 
article I, section 7.82 Moreover, a narrow ground of decision that 
a veto would be futile would not have met the argument of op­
posing counsel that a presidential veto, with reasons,sa could 
change the minds of many congressmen." 

C. Representation at the Convention 

Section 7(a) of the Ervin Bill provides that the convention 
is to be "composed of as many delegates from each state as the 
state is entitled to Senators and Representatives in Congress," 
with each state electing two delegates at large and one from each 
congressional district. The result of this scheme is that the people 
of less populated states will have proportionately greater repre­
sentation at the convention than the people of more populated 
states, despite the fact that the voters of the less populated states 
already carry more weight at the application and ratification 
stages. 
. The present apportionment scheme seems to have arisen as 

a compromise between the plan of the· original Ervin Bill and 

235 (memorandum of Profes$Or Kurland), quoting A. Mcl.AuGBLIN, A CONsn­

ronONAL HIsTORY OF mE UNITED STATES 635 (1935). . 
eo See Hets,;"gs 65 (remarks of Profes$Or Bickel); ill. at 23-24 (remarks of 

Senators Tydings and Proxmire); Black, $1I,f'G note 3, at 965. 
6' See Ervin Bill II 6(a), n(b)(l). 
u 3 U.s. (3 Dan.) at 380. 
U When the President vetoes a resolution, be must give his reasons. U.s. 

CONST. art. I, I 7. 

N 3 U.s. (3 Dan.) at 378-79. 
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strictly proportional representation.IG The original bill allowed 
each state only as many delegates as the state had Represen­
tatives in Congress,16 but it negated the value of this equal 
population representation by providing for voting at the conven­
tion by state bloc, with each state afforded an equal voice.eT 

Severe criticism of this plan 18 caused the bill to be changed to 
provide for voting by individual delegate. But at the same time 
the scheme of equal representation was somewhat distorted in 
favor of the inhabitants of less populous states. 

The justification for weighting the convention in favor of less 
populous states may be found in the considerations which pre­
sumably caused Senator Ervin originally to provide for voting 
by state bloc at the convention: (I) each state had an equal 
voice in the original constitutional convention,e. and (2) the 
provision for voting by state at the application and ratification 
stages evinces an intention on the part of the framers to permit 
constitutional change through compact among the several states,TO 
rather than through as,upermajority consensus of the nation's 
people as a whole. However, the original convention can be 
distinguished as a unique meeting of thirteen quasi-sovereigns 
not yet combined in a federal union. And the fact that the states 
are given an equal voice at the application and ratification stages 
does not compel adherence to the same principle at all stages 
of the amendment process. There is nothing in the language of 
article V to indicate that convention delegates were intended 
to be the agents of their states or state governments.T1 

e'See Black, lAtest Move in tile "Convention" Game, U3 CONGo REc. 33,675 
(1967). The Senate Report on the Ervin Bill gives no justification for the plan. It 
might be argued that since the convention, in proposing amendments, parallels the 
function of Congress in the amendment process, its composition as provided in 
the present Ervin Bill might be justified as "mirroring" that of Congress. The con­
vention, like Congress, would have 100 members elected at large in their respective 
states and 435 members elected from cong~ional districts. However, when Con­
gress proposes constitutional amendments, it does so through the independent vote 
of two separate houses, one of which represents the people on a one man-one vote 
basis. If the convention were to reftect the makeup of both houses of Congress 
combined, there would be no independent check by an equal representative body 
in the amendment process. See New York Bar Ass'n Comm. on Federal Legisla­
tion, Proposed Procedures for Federal Constitutional Conventions (5. 215), at 20 
(printer'S copy Mar. 27, 1972). 

e65. 2307, I 7(a), 90th Cong., 1St Sess. (1967). 
e? Id. I 9(a) . 
•a See, e.g., Hearings 15-19 (remarks of Senator Promlire); ill. at 32 (re­

marks of Professor Bickel) . 
•e See ill. at 15-16 (remarks of Senator Hruska). 

",0 rd. at 33 (remarks of Senator Hruska). 

"Ct. ill. at 32 (remarks of Professor Bickel); ill. at 49 (remarks of Professor 


Mendelson) (nothing in the language of article V compels voting by state bloc at 
the convention). 
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Even if the framers did assume, based on their own exper­
ience, that a constitutional convention would give the states an 
equal voice, the meaning of article V should not be forever fixed 
by this assumption. The Constitution should be interpreted,. 
consistent with its express language, in the way in which it can 
best function in accordance with its underlying principles, even 
if changed conditions require an interpretation inconsistent with 
possible specific assumptions of its framers.T2 The framers may 
have anticipated that the alternative amendment avenue would 
allow the states to modify the terms of their federation if the 
constitutional scheme proved imperfect after a short test.T8 In 
such a case, it would have been appropriate for states to have 
an equal voice .in the proceedings. Today, however, the states 
are tightly bound in a strong federal union.T4 The people of the 
entire nation, and not the states as entities, are seen as the ulti­
mate sovereigns of the nation.TII The alternative amending process 
is more meaningfully justified today as the exercise by the 
American people of their power to change the terms on which 
they are governed than as· the reconsideration by the states of 
the terms on which they compacted to unite themselves. There­
fore, article V can justifiably be interpreted as permitting, if not 
compelling,T8 proportionate representation at the convention on 
a population basis. 

U C/. L. HAND, THE BILL OF RICHTS 14-15 (1958) (justifying the Supreme 
Court's reading into the Constitution the authority to review the constitutionality 
of congressional legislation in Marbury v. Madison,s U.S. (I Cranch) 137 (1803». 
The notion that the Constitution is a static document which must be interpreted 
according to the exact or probable intent of its framers has not always been ad­
hered to by the Supreme Court. See, e.g., Brown v. Board of Educ., 347 U.S. 483, 
489-90 (1954). The "intent" of the framers should be read to include not only the 
actual or presumed intent based on conditions existing when the provision was 
drafted but also an intent that the Constitution be made to work in accordance with 
its underlying purposes, even if changed conditions necessitate an application which 
the framers could not have imagined. C/o L. HAND, sutrIJ, at 23-25. Indeed, to 
rigidly limit a constitutional provision to the discernible intent of the framers may 
well contradict the fundamental nature of a written constitution, which is more 
than an ephemeral enactment designed to solve a specific problem. See id. at 14­
15; Bickel, The Original UnderstIJflding and the Segregation Decision, 69 ILuv. L. 
REV. I, 58-59, 64~5 (1955); tenBroek, Use by 'he United StlUes Sutreme Court 
0/ E%triflsic Aids in COflStitu'iOfliJl Comtnlction, 26 CALIF. L. REV. 664,680 (1938). 
In interpreting article V, a broad scope of judicial construction is especially ap­
propriate because of the paucity of indicia of specific intent and because of the 
change in our nation from a loose federation of recently sovereign states to a 
tightly bound and interdependent federal union. 

'fa See Black Letter II. 
,. See Hearings 65 (remarks of Professor Bickel); Black, sulrlJ Dote 3, at 

964~5· 
fa See Bonfield, sutrIJ note 40, at 991. 

n A very strong argument can at least be made that the original Ervin Bill 
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Since the amendment process ought to provide all citizens 
with an equal voice to the extent consistent with the express 
words of the Constitution, the one man-one vote rule currently 
applied to the House of Representatives 77 and to state legis­
latures 78 ought to be applied to the convention. The fact that 
the ._nation's population is not proportionately represented at 
'either the application or ratification stages of the amendment 
process makes it especially important that a consensus in favor 
of constitutional change at the convention reflect a similar con­
sensus among the entire population. Thus, section 7(a) of the 
Ervin Bill. should be changed to provide that one convention 
delegate be elected from each congressional district. Further, the 
clause in section 7 (a) which now provides for election of dele­
gates "in the manner provided by state law," should be changed 
to "in the manner provided by state law for the election of Repre­
sentatives to Congress."79 The purpose of this latter change 
would be to guarantee the application of the one man-one vote 
requirement to the election of delegates, since the states are con­
stitutionally bound to apply the rule to the election of Represen­
tatives to Congress.80 

D. 	 To What Extent Can the Powers of the Convention Be 
Limited, and Who Has the Authority to Limit Them? 

Following the realization in 1967 that Congress was close to 
being compelled to call a constitutional convention, commentators 
provIsion for voting by state bloc at the convention, with each state given an 
equal voice, was unconstitutional. Given today's population variances, this plan 
might have made it possible for less than a majority of the American people to 
bring about constitutional change, if only the inhabitants of thirty-eight of the 
more thinly populated states supported a particular amendment. See Hearings 19 
(remarks of Senator Proxmire). This would be inconsistent with the entire con­
stitutional scheme, for it would make constitutional amendment easier than 
ordinary legislation, which requires a majority vote of the House of Representa­
tives representing the people on a one man-one vote basis. If a constitution is to 
be justified, constitutional amendment must be more difficult than passing legisla­
tion j otherwise, constitutional limitations on the legislative power would be 
meaningless. C/o Marbury v. Madison, 5 U.S. (1 Cranch) 137,176 (1803). 

n 	See Wesberry v. Sanders, 376 U.S. 1 (1964). 
'8 See Reynolds V. Sims, 377 U.S. 533 (1964). 
,g Of course, even if the Ervin Bill provided for one delegate from each of the 

nation's congressional districts, this would not be a strict application of the one 
man-one vote rule, for a few of the most thinly populated states would be entitled 
to one delegate representing less population than each of the delegates from the 
more populous states. See Dixon, Article V: The COm4tose A,ticle 0/ Our LitJing 
Constitution', 66 MICH. L. REV. 931,945 (1968). However, the small variance in 
representation which would result from the provision would be preferable to the 
increased total number of delegates which would be necessary to achieve accurate 
equal representation. See id. 

80Wesberry v. Sanders, 376 U.s. I (11}64). 
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and legislators expressed the fear that the convention, once con­
vened, would go beyond the subject matter defined by the appli­
cant· states and propose amendments significantly altering the 
structure of the federal government or abolishing the Bill of 
Rights.81 In apparent response to such fears,. the Ervin Bill 
provides that applications, to be aggregated toward the two-thirds 
requirement, must deal with the same "subject," 82 that the con­
gressional resolution calling the convention must define this sub­
ject for the eonvention,88 and that the convention may only pro­
pose amendments of the same "nature" as that stated in the 
resolution.Sf These provisions give rise to questions whether and 
to what extent the convention can constitutionally be limited as 
to subject matter, and whether the bill's provisions would em­
power Congress to impbse excessive limitations. A further ques­
tion which arises is whether Congress should be the institution 
to enforce those limitations which can be imposed on the con­
vention. 

I. Can a Convention Be Limited as to Subject Matter, and 11 
So, to What btenet-As noted above," the Ervin Bill does 
not represent an attempt by Congress to preclude states 1rom 
applying for an open convention. Rather, the bill attempts to 
provide a means by which the states may restrict the convention 
when they agree on the need for only limited constitutional 
change. 

Although it would be contrary to article V if Congress at ­
tempted to limit the scope of a convention when the states had 
applied for an open convention,S8 it would seem to be consistent 
with, if not compelled by, the article for Congress to limit the 
convention in accordance with the express desires of the applicant 

81 See 113 CONG. RIC. 10,102-03, 10,108-09, 10,112 (1967) (remarks of Sen­
atol'S Tydings, Proxmire, Javits, and Dirksen); Sorensen, The Quiet C.mpoig1l to 
Rewrite the Constitlllion, SATtJ1U>AY REVIEW, July IS, 1967, at 18. 

a:a Ervin Bill • 6(a). Whether applications seeking a convention for different 
reasons should be counted together toward the requisite two-thirds of the states is 
not at Issue in this discussion, since it is undisputed that they should not be. The 
Senate Judiciary Committee noted that "two centuries of practice" support the 
conclusion that a convention should not be called unless the application of two­
thirds of the state legislatures deal with the same subject matter. SOAn REPORT 

9. Indeed, if article V requires a consensus among two-thirds of the statei as to the 
desirability of a constitutional convention, cl. p. 1620, an important part of this 
consensus would necessarily be similar views respecting the subject matter of the 
amendments desired. See Corwin. Ramsey, "#11 note 40, at 195-1)6. Bill see L.
OutEu>,,.,,. note 40, at 42. 

as Ervin Bill • 6(a). 
841tl . • lo(b). 
8. See p. 1614 "#11 . 
.. It would clearly be consistent with article V for the states to request an open 

convention to revise generally the Constitution. See p. 1614 • note 8 ,."•• 
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states. U article V requires that a convention be called by Con­
gress only when a consensus exists among two-thirds of the states 
with regard to the extent and subject matter of desired constitu­
tional change,87 then the convention should not be free to go 
beyond this consensus and address problems which did not prompt 
the state applications.88 

Even the specific intent of the framers lends support to the 
conclusion that the convention need not be unlimited in SCOpe.89 
Madison conceived of the amendment process as the amendment 
of specific "errors," 90 and Hamilton viewed article V as requiring 
that whenever the requisite number of states are "united in the 
desire of a particular amendment, that amendment must infallibly 
take place." 91 Moreover, to interpret article V as not permitting 

. a limited convention would impair the function of the alternative 
amendment process. States would be less likely to take advantage 
of the convention method of amendment if they believed a con­
vention, once convened, would be free to propose drastic changes 
in the present constitutional scheme.92 

Nevertheless, article V should be read to require that the 

., See note 82 supra. 
• 8 See STAFF OF HOUSE COMM. ON THE JUDICIARY, 82ND CONG., 20 Sus., REPORT 

ON FEDERAL CONSTlTUTIONAL CONVENTIONS 15-16 (Comm. Print 1952); Bonfield, 
supra note 8, at 677. The only justification for requiring an unlimited constitutional 
convention would be the theoretical argument that such a convention is, by its 
nature, a sovereign body unrestricted by the Constitution which it was called to 
amend. See 46 CONG. REC. 2769 (I9U) (remarks of Senator Heyburn); cl. Kau­
per, supra note 8, at 912 (language of article V can support the argument that the 
convention is free to propcse whatever amendments it wants); Black Letter I1­
13 (fact that most pre-twentieth century convention applications called for un­
limited conventions evidences framers' intent to provide for conventions unlimited 
in scope). However, a convention called pursuant to article V is surely subject to 
the express limitation imposed by the article that an amendment may not be 
proposed to change the representation of states in the Senate. U.s. CONST. art. V. 
Since the article empowers the states to contract toward the convening of a consti­
tutional convention, the convention should also be subject to limitations imposed 
by the agreement among the states. See BUCKFIELD, PROBIZMS RELATING TO A 
FEDERAL CONSTITUTIONAL.CONVENTION 18 (Staff Report for the House Comm. on 
the Judiciary, 85th Cong., 1St Sess.) (Comm. Print. 1957); cl. Hearings 128 

(American Enterprise Institute, Special Analysis) (convention should not have 
"primacy over other branches of government having equally responsible functions" 
in the amendment process). If a convention were not subject to limitations imposed 
by article V or by state legisJatures exercising powers delegated by the article, it 
could not claim its legitimacy from the existing Constitution, but effectively would 
be a revolutionary convention. See ]. ].uasON, svp,a note 35, at 10-11 (dis­
tinguishing a "constitutional convention" from a "revolutionary convention") • 

•• See SENATE REpORT 8; Hearings 45 (remarks of Professor Mendelson). But 
see 	Black Letter 8. 


"THE FEDERAI.IST No. 43, at 296 (J. Cooke ed. 1961) (]. Madison) . 

• 1 THE FEDERALIST No. 85, at 592 (J. Cooke ed. 1961) (A. Hamilton) • 

• 1I See Kauper, suprG note 8, at 912. 

http:scheme.92
http:SCOpe.89
http:applications.88


681 


",¢onvention be given some leeway in formulating the best solution 
to the states' grievance. Article V provides that the" states are 
to submit "applications" for a convention and that the conven­
tion is to "propose amendments." It would be inconsistent with 
this language if states submitted texts of proposed amendments 
and asked the convention simply to vote them up or down.IIS A 
constitutional convention is required by article V to propose 
amendments because of the importance of having a deliberative 
body, national in scope and imbued with a sense of responsibility 
to the nation as a whole, deal with fundamental problems of 
national concern.II' In order for the convention to perform this 
important function, it must have the freedom to decide whether 
the grievance expressed by the applicant states is best corrected 
by means of constitutional amen~ent, and if so, in what manner 
the amendment should approach the problem.llli 

2. Does the Ervin Bill Empower Congress to Impose Excessive 
Limitations on the Convention? - Section 6(a) of the Ervin Bill 
requires Congress to define the "subject" of a convention in the 
concurrent resolution by which the convention is called, while 
section lo(b) limits the convention to proposing amendments of 
the "nature" specified by Congress. Section I I (b) provides Con­

83 See Hearings 61-62, 65, 68, 75, 77-89, 231 (remarks of Professor Bickel); 
Black, supra note 3, at 962-63. But see Hearings 52 (remarks of Pro'fessor Mendel­
son); Ervin, supra note 24, at 881-83. 

114 See Black, supra note 3, at 962-63; Bonfield, supra note 8, at 662-63. It is 
not certain, of course, that a large group of delegates representing local interests 
would suddenly become concerned about national long-term goals and funda­
mental constitutional principles at the expense of these local interests. However, a 
group which meets at the national level and recogniles its important role of 
changing the nation's fundamental law is at least likely to feel some responsibility 
to the nation as a whole. The extensive publicity the delegates would receive 
would add to this sense of responsibility. 

Ill! The campaign to secure an amendment to combat reapportionment of state 
legislatures provides an example of different approaches which might be used by 
a convention to attack a given problem. Twenty-nine of the applications for a 
convention sought an amendment authoriZing at least one house of a" bicameral 
state legislature to be malapportioned. Three applications suggested that the 
power of the federal courts to deal with apportionment be abrogated. Of the 29 
states seeking a more direct approach to the problem, some wanted both houses 
of a bicameral legislature to be malapportioned, some wanted only one, and some 
went so far as to say that all local government was to be free to apportion itself 
as it saw fit. See Bonfield, supra note 40, at 970-72. 

The fact that a convention must have some freedom in formulating a proposed 
amendment does not mean that a convention cannot be limited to deliberation on 
a given..subject matter. It is possible to deal with only one grievance upressed 
by the states while still being free to approach the problem from whatever direc­
tion seems appropriate. See Hearings 61-62 (remarks of Professor Bickel) (Sub­
committee urged to find a "middle ground" between unlimited revision of the 
Constitution and mere endorsement of an amendment proposed by the states). 
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gress with a sanction to enforce 10(b), allowing it to disapprove 
any proposed amendment which "relates to or includes a subject 
which differs from or was· not included among the subjects named 
or described in the concurrent resolution." 

These provisions may be unconstitutional insofar as they per­
mit Congress to impose excessive limitations on the convention 
and to block disfavored amendments. As noted above, a conven­
tion called to propose amendments to remedy particular grievances 
must be free to formulate the best solutions to these grievances. 
If, for example, a convention had been called to propose an 
amendment overruling the Supreme Court's reapportionment de­
cisjons,96 the convention might have preferred an amendment 
which would limit the Supreme Court's jurisdiction to rule on 
the apportionment of state legislatures rather than one which 
would directly authorize state legislative apportionment on a 
nonpopulation basis.97 Pursuant to article V, the convention must 
be free to propose an amendment taking either of these ap­
proaches. Yet the terms of the Ervin Bill would seemingly permit 
Congress to block an amendment taking the former approach on 
the ground that it "related to" or "included" the subject of federal 
court jurisdiction as well as that of legislative apportionment. 

Not only might the bill enable Congress i~ this way to exercise 
excessive control over the scope of a convention, it might also 
permit the states,by their applications, to define too narrowly the 
subject matter of a convention. Applicant states might define a 
particular approach to be taken by an amendment or even submit 
a text of a proposed amendment. If Congress determined that 
the narrowly drawn approach was the "subject" of such applica­
tions, it might, in accordance with the expressed desires of the 
states, limit unconstitutionally the scope of the convention.98 Or 
if state applications were too specific simply because of confusion 
about how accurately the "nature" of an amendment must be 
defined, Congress could misconstrue the states' actual intent and 
call a convention with a purpose narrower than would be consis­
tent with both article V and the states' intent. 

In order to prevent state and congressional attempts to limit 
excessively the scope of a convention and to eliminate the mis­
reading of applicant states' intentions by Congress, several changes 
should be made in the language of the Ervin Bill. All stages of 
the process should focus on the grievance which motivated state 
legislatures to apply for a convention rather than on the nature 

•• See p. 1612 & note 1 supra . 
., St~ note 9S supra. 
•• Alternatively, Congress might relect the applications for failure to request 

an amendmentcproposing convention consistent with the meaning of article V. 
See Bonfield, supra note 40, at 954-55. 
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of the amendments to be proposed. State applications should be 
required to specify only the problem or problems which are be­
lieved to be best remedied by constitutional amendment,88 and 
Congress should merely restate the problem in the concurrent 
resolution by which it calls the convention. In order to protect 
the freedom of the convention to deal with this problem as it sees 
fit, the convention should be empowered to propose any amend­
ment whose principal purpose is to remedy the grievance or 
grievances· expressed by the states, regardless of whether the 
amendment "relates to" some other "subject." 

3. Who Should Enforce the Limitations on the Scope of the 
Convention? - The Ervin Bill has designated Congress as the 
institution to decide whether proposed amendments go beyond 
the subject matter defined in' state applications and to disapprove 
the proposed amendments if they do not satisfy this test.100 Al­
though this designation seems logical since Congress performs 
the function of generally administering the alternative amendment 
process, it may be contrary to article V because it provides Con­
gress with powers which might be abused to block disfavored 
amendments, even if the bill is amended to incorporate the "pri­
mary purpose" test. 

As previously noted/ol Congress must not be in a position to 
obstruct the alternative amendment process - a process intended 
to bypass an obdurate Congress 102 -unless it is necessary, as a 
practical matter, to the implementation of Congress' duty to call 
a convention or of Congress' power to choose the mode of ratifi­
cation. The enforcement by Congress of subject-matter limita­
tions on the convention is not one of the "housekeeping matters" 
which must be performed in order to bring the convention into 
existence. The convention, once called, can use its own judgment 
to define limitations imposed by the applicant states, subject to 
a check by the states at the ratification stage or by courts when 
asked to interpret a new amendment as a rule of law in a case 
before them. lOS Nor can 'Congress justify its authority as incident 
to its power to choose the mode of ratification. Determining 
whether to submit a proposed amendment for ratification is un­
related to choosing the mode of ratification or the procedures, 
such as time limitations/a' to be followed in ratification. 

Thus, although the Ervin Bill should continue to limit the 

ell Of course, state applications could include as a mere suggestion or illustra­
tion a specific text or approach of a desired amendment. 

100 Ervin Bill I II (b)( I). 

101 See pp. 1618-19 supra.. 
lOll See p. 1618 & note 32 sujmJ. 
103 See pp. 1642-43 infra., 
10·See Dillon v. Gloss, 256 U.S 0368 (1921). 
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subject'matter which could be considered by a convention called 
pursuant to the bill, it should leave the enforcement of these 
limitations to the convention itself, subject to check only by the 
ratification process and by the courts. 

E. Should Amendments Be Proposed by Vote of a Simple 

Majority or a Two-Thirds Majority of the Delegates 


to the Convention? 


Immediately prior to the passage of the Ervin Bill, section 
Io(a) was amended by a vote on the Senate floor to require a 
two-thirds vote of the convention delegates. to propose amend­
ments.I05 Advocates of the two-thirds requirement noted that 
article V did not specify the convention. voting requirement and 
argued that it should not be easier for a convention to propose 
amendments than it is for Congress.loe It was further argued 
that the requirement of applications from two-thirds of the states 
did not provide an adequate check on the process, because the 
question of whether a convention is needed to propose amend­
ments is far different from the question of whether a particular 
amendment should be proposed.lo7 

However, no argument satisfactorily dealt with the fact that 
article V expressly required a supermajority consensus for con­
vention applications, ratifications, and the proposal of amend­
ments by Congress, but does not require a supermajority vote 
for the proposal of amendments by a convention.lOS Even more 
significantly, advocates of a two-thirds requirement ignored Con­
gress' narrow role in the alternative amendment process. As 
noted above,lo9 any requirement imposed by Congress which 
is not necessary for Congress to bring a convention into ex­
istence or to choose the mode of ratification is outside Congress' 
constitutional authority. Since a convention, once underway, 
could itself decide what vote should be'required to propose amend­
ments, the two-thirds requirement predetermined by Congress 
would appear to be unconstitutionaL 

105 II 7 CONGo REC. 516,531 (daily ed. Oct. 19, 1971). 
106 See Hearings 37 (remarks of Mr. Sorensen) j id. at 239 (memorandum of 

Professor McCloskey); II7. CONGo REC. 516,526 (daily ed. Oct. 19, 1971) (re­
marks of Senator Bayh) j Bonfield, suprtS note 8, at 676. Professor Mendelson 
has stated that if a two-thirds vote is required in Congress, where one house is 
checking another, "it seems incredible" that Congress could not require a two­
thirds majority for proposal of amendments by a convention. Hearings 47; 

10' See Letter from Professor Freund to Senator Bayh, II7 CONGo REC. 516,526 
(daily ed. Oct. 19, 1971). 

108 See II7 CONGo REC. 516,524-25 (daily ed. Oct. 19. 1971) (remarks of 
Senator Hruska). 

1011 See pp. 1618-19 nlp,a. 
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To be sure, Congress must specify an initial voting require­
ment by which a convention would decide how it should operate, 
and it might be contended that a two-thirds voting requirement 
for this purpose is reasonable. However, if Congress required a 
two-thirds vote subject to change by a convention, a minority 
of slightly more than one-third of the delegates could block any 
change in the two-thirds requirement, thereby compelling its 
application to the proposal of amendments. Since Congress could 
easily provide for initial voting by simple majority at the con­
vention subject to modification by a vote requiring a stronger con­
sensus for the proposal of amendments, this congressional ob­
struction is not necessary as a practical matter and is therefore 
beyond Congress' constitutional authority to implement the alter­
native amendment process. . 

F. Will Judicial Review oj Congressional Action Be Possible? 

The Ervin Bill provides that determinations made by Con­
gress regarding the procedural sufficiency of state applications, 
rescissions, and ratifications shall be "binding on all others, in­
cluding State and Federal courts." 110- The bill similarly precludes 
judicial review of congressional determinations of whether amend­
ments proposed by a convention are of the same "nature" as 
those specified in the resolution calling the convention.111 These 
provisions seem an attempt to bar judicial review not only of 
determinations made within the bounds of Congress' constitu­
tional auUtority - determinations which the Court, of course, 
would not review anyway - but also of congressional determina­
tions which exceed the limits of this authority. 

The Senate Judiciary Committee did not articulate .its reasons 
for Congress' authority for barring judicial review. Nor was the 
question discussed in any detail during hearings on the bill. Par­
ticipants in the hearings seemed to assume that the courts would 
refuse to review any questions decided by Congress in the amend­
ment process on the ground that they were nonjustidable political 
questions.1J2 

Whether this assumption of nonjusticiability is correct is the 
first of three questions raised by the Ervin Bill's attempts to 
preclude judicial review. The second is whether, if amendment­
related issues are in fact justiciable, the Ervin Bill will still effec­
tively bar judicial review on the basis of Congress' control over 

lI°Ervin Billl§ 3(b), S(C), 13(C). 
111 Id. I lo(b) _ Questions arising from the amendment process are to be -sub­

mitted first to .the Committees on the Judiciary. Stt SENATE REpoRT 14. 
118 Stt BtlJrings 107 (Library of Congress Legislative Reference Service, Pro­

cedures for Amendiag the United StatesCoDStitution). 
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the jurisdiction of the federal courts and the appellate jurisdiction 
of the Supreme Court. The final question is whether, even if the 
issues are justiciable and Congress did not effectively preclude 
review, judicial review will nonetheless fail in some instances 
because there fs no defendant against whom the courts could grant 
relief. 

1. The J1Isticiability of Issues Related to the Amendment. 
Process. -'Tile Supreme Court has applied the "political ques­
tion" do~trine to a broad range of cases in holding actions of the 
legislative or executive branch of government conclusive on the 
courts.11S When the Court deems a political question to be in­
volved in a case, it does not merely give the political branches 
broad discretion; it rules the issue entirely nonjusticiable. 

It has been argued that any determination of Congress related 
to the amending process constitutes such a political question.m 

The Supreme Court decision in Coleman v. Miller 1111 is often cited 
in support of this argument. In Coleman the Court refused to 
rule on whether a state could ratify a child labor amendment 
fifteen years after its proposal by Congress. The Court deferred 
to Congress on this question, reasoning that the political, social, 
and economic factors which prompted the amendment should 
determine whether the proposed amendment was still viable,118 
and therefore susceptible to ratification, and that these factors 
could not properly be weighed by the courts.111 Four Justices 
criticized the narrowness of the holding 118 and stated that the 
amending process "itself is 'political' in its entirety, from sub­

113 See, e.g., Chicago & S. Air Lines v. Waterman S.S. Corp., 333 U.S. 103 
(1948) (question whether President followed statutory standards in reviewing 
CAB grant of application to engage in overseas air transportation); E% #Drte 
Peru, 318 U.S. 578 (1943) (question whether foreign vessel is immune from suit 
because owned by a foreign sovereign, when the State Department has so certi­
fied); Field v. Clark, 143 U.S. 649 (1892) (question whether an enrolled Act of 
Congress conforms to the bill as passed by both houses). See ftflUGlly Scharpf, 
Judid4l Review and the Political Question: A Functional Analysis, 75 YALE L.J. 
517 (1966 ). 

114 See BRJCKFIELD, supra note 88, at 27; L. OR!'IELD, supra ·note 40, at 41; 
Note, Proposing Amendments to the United States Constitution by ContJtntion, 
70 HAav. L. REV. 1067, 1068 (1957). 

111307 U.S. 433 (1939). 
118 The amendment in Cole_n had been proposed by Congress to overrule 

Hammer v. Dagenhart, 247 U.S. 251 (1918), which beld unconstitutional federal 
statutes regulating child labor. Substantial changes in economic and social con­
ditions' after proposal could have made such federal protection of children no 
longer necessary and placed in doubt the continued viability of state ratifications 
performed wben the protection was badly needed. 

117 307 U.S. at 451-56. 
U8 Seven Justices, including the four who desired a broader decision, joined 

in the "Opinion of the Court." Two Justices ~nted. 
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mission until an amendment becomes part of the Constitution, 
and is not subject to judicial guidance, control, or interference 
at any point." 118 

However, prior to Coleman the Supreme Court had reached 
the merits in deciding several issues related to the amending 
process. For example, in Dillon v. Gloss 120 the Court ruled that 
seven years was a "reasonable" time limit for Congress to place 
on ratification of an amendment. And in Leser tI. Garnett,121 the 
Court held that state legislatures, in ratifying proposed amend­
ments, could not be bound by procedural requirements imposed 
by their state constitutions.122 Since Coleman did not overrule 
these cases,t23 and since the Court based its holding on the 
particular relevance of the economic and social issues involved, 
Coleman does not stand for the proposition that absolute non­
justiciability attaches to all questions related to the amendment 
process. Indeed, the political, social, and economic factors which 
the Court felt ill-equipped to consider in Coleman will not con­
trol most issues in the alternative amendment process. Since the 
purpose of the alternative method of amendment is to allow 
citizens to bypass an obdurate Congress in bringing about con­
stitutional change,12' Congress is not free .. to weigh political, 
economic, and social factors before calling a'convention or sub­
mitting proposed amendments for ratification. Moreover, many 
of the issues which might arise from the process - such as how 
narrowly Congress can limit the convention as to subject matter 
- will involve constitutional interpretation, and are thus issues 
which belong presumptively in a court of justice.1211 

1111307 U.S. at 459 (Black, J., concurring). 

110 256 US. 368 (1921). 

111258 U.S. 130 (1922). 

III The Court ruled that state constitutional provisions purporting to invali­


date certain state legislative ratifications of the nineteenth amendment were of 
no effect because the legislatures were performing a "federal function" in ratify­
ing an amendment to the federal Constitution. If the Court had desired to reach 
the same result by ruling questions relating to the amendment process ''political 
questions," it would have ruled that Congress, by accepting the ratifications of 
the states, had determined that they were valid and that the Court would not 
inquire into that determination. 

The appellees in Leser did argue that the issue was nonjusticiable. See Brief 
for Appellees at 40-45. See also Brief for the United States as Amicus Curiae at 
4-9. But the Court's opinion did not mention the ''political question" issue .• 

II' The Court distinguished Dillon on the ground that the Dillon Court had 
Dot been asked to choose its own time limit on ratification but simply to approve 
or disapprove the deadline imposed by Congress. Ill. at 452-53. The Court there­
fore did not accept Justice Black's argument that the DillMl Court's inquiry into 
the merits of the seven year period should be disapproved. Ill. at 459 (concurring 
opinion). 

II'See p. 1618 I: note 32 IM~• 


. 111 See Cooper v. Aaron, 358 U.s. I, 18 (1958). 
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Furthermore, Coleman may be read narrowly by the Supreme 
Court today because of recent developments of the political ques­
tion doctrine. In Baker 'V. Carr 126 the Court, in ruling that the 

.'! issue of state legislative apportionment is not a political question, 
mapped out a more active role for the federal courts in the treat­

~ ment of alleged political questions. Baker established the follow­
ing criteria for identifying a nonjusticiable political question: 121 

[A] textually demonstrable constitutional comlI'itment of the is­
sue to a coordinate political department; or a lack of judicially 
discoverable and manageable standards for resolving it; or the 
impossibility of deciding without an initial policy detenninati,on 
of a kind clearly for nonjudicial discretion; or the impossibility 
of a court's undertaking independent resolution without express­
ing lack of the respect due coordinate branches of government; 
or an unusual need for unquestioning adherence to a political 
decision already made; or the potentiality of embarrassm~nt 
from multifarious pronouncements by various departments on 
one question. 

The Court stated that" [u] nless one of these formulations is inex­
tricable from the case at bar, there should be no dismissal for 
nonjusticiability . . . ." 128 , 

Application of relevant 129 Baker 'V. Ca" cri~ria to issues 
arising from the alternative amendment process ,demonstrates 
that those issues would not be nonjusticiable politi~l questions. 
Judicial review of amendment-related issues would not be ex­
cluded on the basis of a "textually demonstrable constitutional 
commitment" of the issues to Congress.no The mere fact that 
the Constitution gives Congress the duty to call a convention and 
the power to choose the mode of ratification should not be con­
sidered a textual commitment of unlimited discretionary power 
over the entire amendment process. 

To be sure, the duty imposed on Congress by article V implies 
certain powers incident to fulfilling that duty.l3l However, the 
Constitution commits numerous powers to the political branches 
without committing absolute and unreviewable discretion in the 

118 369 u.s. l86 (1962). 

11714. at 217. 


128 14. 

110 At least one of the Baker II. Corr criteria does not seem at all relevant to 


review of congressional decisions in the alternative amendment process. There 
could be no "impossibility of deciding [a question) without an initial policy de­
termination" of a political branch where the courts would be reviewing the con­
stitutionality only of determinations already made by Congress. 

130 Justice Black failed to convince the Court in ColeWUlfJ that article V did 
textually commit these issues to Congress. 307 U.s. at 458-59 (Black, J., con­
curring). 

131 See pp. 1617-18 nlpra. 

http:Congress.no
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exercise of those powers. Generally, political questions arise not 
simply because issues are "committed" to the political branches, 
but because some other Baker criterion is present, such as a "lack 
of judicially manageable standards" or the "potentiality of em­
barrassment from multifarious pronouncements." 132 That the 
constitutional grant of a power to Congress, standing alone, will 
not make its exercise unreviewable is amply demonstrated by the 
fact that the Court has traditionally' reviewed the exercise of 
powers, such as Congress' power to regulate commerce, which 
are far more explicitly committed to Congress than powers merely 
implied from the article V duty to call a convention.138 In this 
normal judicial review, the Court ensures that the limits of the 
power gr:anted are not exceeded and that other constitutional 
provisions are not infringed. 

Indeed, in PoweU t.'. McCormack 134 the Court indicated that 
an issue is not necessarily a political question even when a con­
stitutional provision seems explicitly to commit the determination 
of its meaning to Congress. The Court in Powell did not demur in 
the face of the constitutional provision that each house of Con­
gress "shall be the Judge of the Elections, Returns and Qualifi­
cations of its own Members." 1811 Rather, the Court itself deter­
mined that the qualifications which Congress had the power to 
judge did not extend to those upon which Congressman-elect 
Adam Clayton Powell was excluded from the House.lIe Thus, in 
the alternative amendment process, if Congress acted beyond 
the powers given it by article V, as interpreted by the Court, the 
Court could apply the reasoning of PoweU to justify a finding 

182 See Baker v. Carr, 369 U.S. 186, 217 (1962). The "textual commitment" 
of a power has most often been found with regard to the foreign relations powers 
of the political branches. See id. at 211-212; Scharpf, supra note II3, at 541. 

133 See Scharpf, supra note II3, at 540. For example, article I, I 8 of the 
Constitution provides that "Congress shall have Power ... [t]o regulate Com­
merce ... among the several States •..." But- the Court will nevertheless in­
quire whether congressional action has exceeded the bounds of the power granted 
by the Constitution. See, e.g., United States v. Darby, 3J2 U.S. 100 (J94J); Ram­
mer v. Dagenhart, 247 U.5-; 251 (1918). 

134 395 U.S. 486 (1969). 
185 U.S. CONST. art. I, I 5. _ 
1811 395 U.s. at 547-48. The House had excluded Congressman-elect Powell and 

had refused to pay his salary on grounds of misconduct and deceit regarding the 
use of comInittee funds. The Court interpreted "qualifications" in article I, I 5 
to mean only the age, citizenship, and residency requirements imposed on Con­
gressmen by article I, I 2, and not their prior behavior. 

It Inight well be questioned whether the Court, despite the language of Powell, 
would have felt itself limited by even article I, I 5 if there had been a congres­
sional deterInination that the Congressman-elect was only twenty years old, aDd 
hence not eligible to be a Representative. U.s. CONST. art. I, I 2. 
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that a question decided by Congress was not textually committed 
to it. 

Nor' is there a lack of judicially manageable standards for 
resolving constitutional issues arising from the amendment pro­
cess. The Court in Coleman rested its finding of nonjusticiability 
on a lack of judicially manageable standards to evaluate historical 
developments.137 But, unlike the issue in Coleman, many of .the 
questions which the Ervin Bill commits to Congress will not 
involve appraisals of economic and social developments. For 
example, determining whether state applications deal with the 
same subject, or whether a proposed amendment is of the "Jlature" 
defined by the concurrent resolution calling the conventiod, would 
involve only facial comparisons of documents without &nsidera­
tion of the underlying social conditions which motivated their 
adoption.lss 

Nor would "unquestioning adherence to political decisions 
already made" justify the refusal to review the contemporaneous 
actions of Congress in the amending process.1S11 Reliance on a 
new amendment would be minimal, because litigation brought to 
test it would move quickly through the courts.1fO 

A pronouncement by the Supreme Court that Congress had 
overstepped its constitutional bounds in refusing, for example, 
to call a convention when article V requirements had been met 
could well embarrass Congress and evidence some "lack of re­
peet" of the Court for Congress. However, the "embarrassment 
from multifarious pronouncements" parameter of the Bake, test 

13T See 307 u.s. at 45 I-56 j p. 1635 suPrtJ. 
138 It is conceivabl~ that the Court might even find staJldards for reviewing 

the time limit placed on state applications. Although the Coleman Court would 
Dot set a deadline on ratification of a particulal" amendment, a Court reviewing 
the lifespan set by s4ttute for all applications, regardless of subject matter, would 
only have to consider the constitutional requirement of a reasonably contempo­
raneous consensus, see p. 1620 nipra, and could determine reasonableness by the 
duration and frequency of state legislative sessions. See pp. 1620-21 suPrtJ. 

139 This particular Baker test would, however, provide the grounds on which 
the Court would refuse to review the procedural .ufficiency of longstanding 
amendments to the Constitution, such as the Reconstruction amendments. C/o 
Luther v. Borden, 48 U.S. (7 How.) I, 7 (1849) (if Court were to recognize 
one government within a state over another, laws passsed by the one would be 
nullities, taxes wrongfully collected, salaries illegally paid, public accounts im­
properly settled; judgments and sentences null and void, and state officers tres­
passers). 

,"0 The recent case of New York Times CO. V. United States, 403 U.S. 713 
(1971), was resolved by the Supreme Court within eighteen days of the beginning 
of the controversy. See The Su,,-eme CDfIrl, 'VlO Term, 85 H.utv. L. REV. 3. 200 

(1971). A constitutional amendment would probably have even more far-reaching 
and immediately felt implications, meriting equally expeditious judicial review. 
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has been applied almost exclusively to avoid embarrassment of 
the Government in the area of foreign relations.ul For example, 
when a question such as the duration of a war is at issue, the 
Court has felt the American position best defined by the political 
departments.142 In other areas, despite the language of Baker, 
the Court has risked causing embarrassment and showing "lack 
of respect" to the President and Congress by ruling unconstitu­
tional a number of actions to which those branches had committed 
their prestige. For example, in declaring unlawful President 
Truman's seizure of the steel mills during the Korean crisis,ua 
and in overruling President Roosevelt's New Deal legislation,l" 
the Court frustrated the goals of the political branches instead 
of declining jurisdiction on the grounds that it faced a political 
question. . 

Even 'more significant, perhaps, is the Court's treatment of 
the possibility of embarrassing Congress in the post-Baker case 
of PoweU v. McCormack.us In rejecting the "political question" 
defense, the Court disposed quickly of the claim that the poten­
tiality of embarrassing confrontation between coordinate branches 
made the question nonjusticiable. Determining that adjudication 
would require only "an interpretation of the Constitution," the 
Court stated that it could not abdicate this responsibility: 148 

Ul See Baker v. Carr, 369 U.s. 186, 211-14 (1962); Schllr,I, ,u,rll note 113, 
at 573-77. 

141 See Scharpf, suprll note 113, at 575. 
143 Youngstown Sheet &: Tube Co. v. Sawyer, 343 U.s. 579 (1952). 
144 E.g., Carter v. Carter Coal Co., 2gB U.S. 238 (1936); A.L.A. Schechter 

Poultry Corp. v. United States, 295 U.S. 495 (1935). 
145 395 U.S. 486 (1969). 
1481d. at 549. 
One further factor, unique to the constitutional amendment process and not 

considered in Bilker, could arguably make it proper for the Court to decline ad­
judication of amendment-related issues. Just as the Court provides a check on 
the constitutionality of congressional actions, the amendment process is the only 
means by which the people can "overrule" the Court's decisions to ensure that 
the basic values the Court reSects do not deviate excessively from those of the 
people. See Scharpf, 'U,I'IJ note 113, at 588-89. The Court should therefore be 
careful not to interpret article V to preserve its own decisions. As Professor 
Scharpf argues: 

[T]he amendment process is ..• one instance in which the Court cannot 
assume responsibility for saying what the law is without undermining . . . 
the legitimacy of its power to say so .... [J]udicial review in a democracy 
remains defensible only to the extent that the Court itself will be defense­
less against the processes through which the community may assert aDd en­
force its own considered understanding of its basic code. 

14. at 589. 
However, Congress, too, would probably be unsympathetic to the constitu­

tional change sought; the use of the convention process would indicate that Con­
gress had been unwilling to propose the .constitutional change at issue. 

Given the potential partiality of both Congress and the Court, the Court should 

http:McCormack.us
http:relations.ul
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Our system of government requires that federal courts on occa­
sion interpret the Constitution in a manner' at variance with the 
construction given the document by another branch. The al­
leged conftictthat such an adjudication may cause cannot justi­
fy the courts' avoiding their constitutional responsibility. 

!\ 2. Will the ENJi" Bill Bar ludicial RevieuJl-The fact that 
most constitutional issues arising from the alternative amendment 
j)rocess will not be considered nonjusticiable political questions 
raises the issue whether the Ervin Bill itself will compel the 
courts to decline consideration of controversies falling within its 
terms. Congress has considerable, power over the jurisdiction 
of lower federal COUrts,141 the appellate jurisdiction of the Su­
preme Court, 1~8 and the jurisd~ction of state courts when federal 
questions are involved.ue But because of the ways in which 
controvers~es will arise, the provisions of the Ervin Bill barring 
review will not .preclude judicial consideration of justi~le con­
stitutional issues. 

Controversies related to the amendment process could arise 
in two ways. First, Congress could take affirmative action, such 
as calling a convention, SUbmitting a proposal for ratification, or 
declaring an amendment properly ratified, when constitutional 
requirements allegedly had not been met. A dispute over the 
validity of the amendment, once promulgated,lIO would enter the 

have the fmal saY. in interpreting article V. The Court's usual function of applyiDg 
principles of law to the issues before it would hopefully make its interpretatiOD of 
the Constitution more impartial, or at least more widely respected; than Jimilar 
interpretations by Co~gress, whose usual role involves the making of political 
judgments rather than the application of legal analYsis.S" Bickel, Foreword: 
The Passi'IJe Virtues, The Supreme CDt4rt, 1960 Term, 75 BAlv. L. R&V. 40, 74 
(1961) j McCloskey, Foreword: The Reapportion",ent Case, The Supreme Court, 
1961 Term, 76 HAlv. L. REV. 54, 67 (J962). 

14' The constitutional authority of Congress to "ordain and establish" the lower 
federal courts, see U.S. COKST. art. III, I J, has long been held to include the 
power to define the jurisdiction of these courts anC! to withhold from them juris­
diction over enumerated controversies. See, e.f., t.ockerty v. PbiDips, 319 U.S. 
182 (1943) j Lauf v. E.G. Shinner I: Co., 303 U.s. 323, 330 (1938) i Sheldon v. 
Sill, 49 U.S. (8 Bow.) 44J (J850).

I" The appelate jurisdiction of the Supreme Court is subject to "such Escep­
tions ••• as the Congress shall make." U.s. COKST. art. III, • 2 i lee Ei IlIrte 
McCardle, 74 U.S. (7 Wall.) 506, 514 (1868). But Jee Bart, The Power Df 
CDfl.gress to Limit ihe Jurisdiction of Federlll Courts: An Esercise itt DiIIlectic, 
66 HAlv. L. R.:v. 1362, 1365 (14}53) ("the uceptions [to the Supreme Court's 
appellate jurisdiction] must not be such as will destroy the essential role of the 
Supreme Court in the constitutional plan") [hereinafter cited u Bart] • 

... See Bowles v. Willingham, 321 U.s. 503, 511-12 (1944) j The "Moses 
Taylor," 71 U.s. (4 WaD.) 411 (1867) i Martin v. Bunter's Lesee, 14 U.s. (I 
Wheat.) 304,348-50 (1816). 

lao No party is likely to be permitted to cbaDenge the c:onstitutionality of COD­

crastonal action until the 38th state lias ratified. Before this time the possibility 

http:involved.ue
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federal courts under their federal-question jurisdiction.1II1 For 
example, if the amendment purportedly created a criminal or 
civil cause of action,· suits brought under the amendment would 
be federal questions, and the invalidity of the amendment would 
be asserted as a defense. If, on the other hand, the amendment 
purported to abolish a federal cause of action, the plaintiff, suing 
under the federal rights which existed before the amendment, 
would assert the inv!llidity of the amendment after the amend­
ment had been raised as a defense. For example, if the amendment 
provided that the fourteenth amendment guarantees no one a 
rig~t to attend racially· integrated schools, and if the amendment 
resulted in a return to segregated schools, a black plaintiff could 
allege a· violation of his federal rights as defined by the equal 
protection clause and Brown tI. Board of Education/52 thereby 
raising a federal question. Before the suit could be dismissed, 
the court would have to determine whether the amendment was 
indeed valid and had overruled the Brown doctrine. 

Once a controversy was within the general jurisdiction of a 
federal court, it would determine the validity of the amendment 
involved. Since a court cannot be made to apply a rule of law 
which it finds to be unconstitutional,t58 congressional attempts 
to exclude judicial review of an amendment's validity would be 
to no avai1. lIH The court would examine the constitutionality of 

that an amendment would not become part of the Constituion would presumably 
prevent a party from showing any actual or imminent injury, and therefore the 
requisite "case or controversy" would not exist. See U.S. CONST. art. III, I I. 

111 28 U.S.C. I 1331 (1970). It might be argued that an invalid amendment 
could not give rise to a federal questicm and that a defendant sued by a plaintiff 
claiming a right under an invalid amendment would properly assert as a defense 
the court's lack of jurisdiction over the subject matter, FED. R. CIV. P. u(b)(I), 
rather than the plaintiff's failure to state a claim on which relief could be granted. 
FED. R. CIV. P. u(b)(6). But federal-question jurisdiction is present when the 
outcome of a controversy depends on the validity of a federal law, C. WUGHT, 
HANDBOOK 01' THE tAW 01' FEDERAL COURTS 57 (2d ed. 1970), and would surely 
also be present when the outcome depended on the validity of a constitutional 
amendment. 

111 347 U.S. 483 (1954).. 
113 See Yakus v. United States, 321 U.S. 414. 463-68 (1944) (RuUedge, 1., 

dissenting) (Congress cannot confer jurisdiction and direct that it be ezercised in 
a manner inconsistent with constitutional requirements); United States v. Klein, 
80 U.s. (13 Wall.) 128, 147-48 (1872) (Congress, when granting the Supreme 
Court jurisdiction over a -category of cases, cannot prescribe the application of 
an unconstitutional rule of law by forbidding the Court to give effect to presiden­
tial pardons); Hart 1373, 1378-79, 1387-96. But see Duncan v. The "Francis 
Wright," 105 U.s. 381 (1882) (the authority to limit jurisdiction carries with it 
the authority to uclude review of particular issues). 

1M See Lipke v. Lederer, 259 U.s. 557 (1922) (Court exercising federal ques­
tion jurisdiction enjoined summary cODection of to held to be a penalty, in spite 
of statutory prohibition of injunctions against federal lues); Wong Wing v. 
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congressional determinations in the amendment process and re­
fuse to enforce the amendment, either as the original source of 
the federal right on which the action was based or as a defense to 
an otherwise valid federal action, if constitutional requirements 

:'!. had not been met. till! 
The second and probably more likely situation from which 

.~ amendment-related controversies would arise would be an alleged­
- ly unconstitutional refusal by Congress to proceed at some stage 

of the amendment process, even though constitutional require­
ments had been met by the states. In such a case, the party most 
likely to be aggrieved and to have standing to sue would be one 
of the states whose legislature had initiated the process.11II The 
controversy would be one to which a state is a party and there­
fore within the original jurisdiction of the Supreme Court,IIlT 
which Congress cannot limit. lIS Again, congressional attempts 
to bar review of congressional determinations would be unavail­
ing because the Court surely cannot be prevented from vin-

United States, 163 U.S. 228 (1896) (Court exercising habeas corpus jurisdiction 
invalidated "nonreviewable" summary proceedings and severe punishment for 
Chinese thought to be in the country unlawfully); Hart 1387-88. 

us If the court treated an allegation of an amendment's invalidity as a defense 
to the court's jurisdiction, see note 151 supra, it still would have to determine 
the issue of validity in evaluating its jurisdiction, see C. WRICHT, supra note 151, 
at 52-53, and at that point would refuse to give effect to an unconstitutional 
amendment. 

illS Since the state legislature is the entity whose right to initiate the process 
of amending the Constitution is guaranteed by article V, there is little question 
that a sufficiently fundamental state interest exists to give the state standing to 
sue when Congress refuses to proceed with the amendment process. A state's 
rights under article V are certainly as fundamental as those state proprietary rights 
which have been sufficient to confer standing. See, e.g., Alabama v. Arizona, 391 

U.S. 286 (1934); K.entucky v. Indiana, 281 U.S. 163 (1930). 
157 U.S. CONST. art. III, § 2. The Supreme Court can decline to exercise its 

original jurisdiction when another forum is availal?le, when issues are tied to ques­
tions of local law, or when complicated factual questions are presented with which 
the Court is not equipped to deal. See Ohio v. Wyandotte Chem. Corp., 401 U.S. 
493 (1971); Note, The Original Jurisdiction of the United States Supreme Court, 
II STAN. L. REV. 665, 694-700 (1959). However, it is unlikely that the Court 
would decline to rule on the questions of constitutional interpretation which are 
likely to predominate in disputes arising from the amending process. Moreover, 
the framers provided for Supreme Court original.jurisdiction over controversies in 
which a state is a party in part to provide a prestigious forum for issues involving 
adjustments within the federal structure, and for litigants who are sovereigns in 
their own right. See THE FEDERALIST No. 81, at 548 (J. Cooke ed. 1961) (A. Ham­
Uton); Note, supra, at 665. It would be inconsistent with this intention for the 
Court to decline jurisdiction over questions related to the important process of 
amending the federal Constitution. 

1118 Congress has the power to make exceptions to the Court's appellate juris­
diction, but not to its original jurisdiction. US. CONST. art. III, § 2. 
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dicating, in suits properly before it, constitutional rights which 
have been violated. 

Of course, relief in cases where Congress has unconstitution­
ally forestalled the alternative amendment process would prob­
ably be limited to declaratory judgments. The Supreme Court, 
in order to preserve comity between the separate branches of the 
federal government, would be unlikely to order Congress to call 
a convention or to submit a proposed amendment for ratifica­
tion.UI9 But declaratory relief may force Congress to act. If, 
as is likely, Congress' only justification for refusing to proceed 
in carrying out the alternative amendment process was that con­
stitutional requirements had not been met, a declaration by the 
Supreme Court that constitutional requirements had been met 
would eliminate this justification. Al\d since two-thirds of the 
state legislatures, presumably representing a large segment of the 
population, would have expressed a desire for constitutional 
change, political exigencies would probably compel congressional 
action once its constitutional reasons for inaction had been un­
dercut. 

3. When a State Brings an Action Against Congress, Who 
Can Be Named as a Defendant?-If a state were to bring an 
action after Congress had failed to call a convention or to submit 
a proposed amendment for ratification, it might have some diffi­
culty finding a defendant against whom the Court would afford 
even declaratory relief. 

The logical defendants would be a few members of each 
House of Congress, perhaps including the Speaker of the House 
and the President pro tempore of the Senate, as representatives 
of the class of persons serving in Congress.UIO However, the 
speech and debate clause 161 of the Constitution is likely to be 
raised as a defense in abatement by members of Congress named 
as defendants. 

The clause provides that "for any Speech or Debate in either 
House, ... [Senators and Representatives] shall not be ques­
tioned in any other place." This protection originated in the 
seventeenth century efforts of the English Parliament to prevent 

m See Mississippi v. Johnson, 71 US. (4 Wall.) 475 (1867). In Powell v. 
McCormack, 395 U.S. 486 (1969), the Court granted only declaratory relief, 
stating that Powell had been unconstitutionally excluded by Congress arid his pay 
unlawfully withheld. Id. at 550. However, the Court left open the possibility 
that the lower court, on remand, might compel the Sergeant at Anns, by writ 
of mandamus, to give Powell his back pay. Id. Such mandamus would have 
indirectly forced Congress to act, uee the Sergeant at Anns could not reasonably 
be expected to pay Powell without a congressional appropriation. 

leo See Powell v. McCormack, 395 U.s. 486, 493 (1969). 
lei US. CONST. art. I, I 6. . 
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intimidation by the king and a judiciary in concert with the 
king.1G2 The clause still serves to preserve the independence and 
integrity of legislators by allowing them to exercise their own 
judgment in representing their constituents without fear of having 
to defend themselves in court.18S 
~ However, a strong argument can be made that the clause 
'tvould not extend to protect congressional activity involved in 
administering the alternative amendment process. To be sure, 
the speech and debate clause protects not only words spoken in 
Congress but also all legitimate legislative activity, including 
voting, investigations, and written reports,18~ even if the activity 
is undertaken for an "unworthy purpose." 186 But the protection 
of the clause is limited to "legitimate legislative activity." In 
four major Supreme Court cases applying the clause, the Court 
first assured itself that the actions protected were indeed legiti­
mate legislative activity.188 Arguably, the role performed by 
Congress in the alternative amendment process is not legislative 
at all. Congress is required to perform administrative acts to 
implement a convention; it is not permitted to exercise legislative 
judgment about the merits of the constitutional change sought by 
the states. The purpose of the speech and debate clause - pre­
servation of Congress' freedom to carry out its policies without 
fear of harassment-is inapplicable where Congress is not free 
to make policy determinations. 

However, if the Court did not accept this narrow reading of 
"legitimate legislative activity," and if it applied the speech and 

• debate clause to protect members of Congress, the plaintiff-states 
would have to look elsewhere for defendants against whom de­
claratory judgments could be secured. Though this search might 
be difficult in some cases, it would probably Dot be futile. When 
the courts have applied the speech and debate clause to bar relief 
against legislators, they have generally Vindicated the constitu­
tional rights of plaintiffs in other ways. In Powell and two earlier 

182 See United States v. Johnson, 383 U.S. 169, 178, 181-82 (1966). 
183 See Powell v. M~Cormack, 395 U.s. 486, 503 (1969); United States v. 

Johnson, 383 U.S. 169. 17C)-80 (1966); Tenney v. Brandhove, 341 U.S. 367. 373-75 
(I951). 

18C Kilbourn v. Thompson, 103 US. 168 (1881). 

18a Tenney v. Brandhove, 341 U.s. 367. 377 (1951). 

lee Dombrowski v. Eastland, 387 US. 82, 84-85 (1967); United States v. 


Johnson, 383 U.S. 169, 177 (1966) j Tenney v. Brandhove, 341 U.S. 367. 376 
(1951); Kilbourn v. Thompson, Ip3 US. 168, 204 (1881). In Powell v. Mc­
Cormack, 395 U.s. 486 (1969>, the Court found that adequate relief could be 
afforded against the House employees named as defendants, ill. at 504-06; it there­
fore expressly refused to decide the question of whether Congress' unconstitutional 
exclusion of Powell was outside the scope of legitimate legislative activity. Id. at 
501-02. 
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cases, relief was afforded against employees of Congress.16T Powell 
obtained a declaratory judgment that the Clerk- of the House had 
unlawfully threatened to refuse to perform the services due him, 
that the Sergeant at Arms had unlawfully refused to pay his 
salary, and that the Doorkeeper had unlawfully threatened to 
deny him admission to the House chamber. The·Court in Powell 
expressly left open the question whether an action might be 
maintained against members of Congress "where no agents par­
ticipated in the challenged action and no other remedy was 
available." 16S 

This statement in Powell may be an indication that the Court 
will find a defendant whenever constitutional rights are being 
violated. Indeed, the use of congressional employees as defend­
ants J:epresents only a means of placing a nominal defendant be­
fore the Court in order to .circumvent the language of the speech 
and debate clause. In Kilbourn v. Thompson,t6e for example, the 
Court held actionable a claim against the House Sergeant at Arms . 
who had arrested the plaintiff pursuant to an unconstitutional 
order of Congress, though it is difficult to conceive of the Sergeant 
at Arms defying Congress by refusing to carry out at least a . 
colorably constitutional order. r 

In the case of suits brought by states alleging unconstitutional L: " 

inaction on the part of Congress in the amendment process, it' 
may be more difficult to name a congressional employee as a 
defendant. Unlike Kilbourn and Powell, where congressional 
employees performed an act or failed to perform a duty on speci­
fic order by Congress, congressional inaction in the amendment 
process would make it difficult to find participation by a con­
gressional employee in the infringement of constitutional rights. 
To declare that a congressional employee had acted unconstitu­
tionally in failing to call a convention, where Congress had not 

1ST Dombrowski v. Eastland, 387 U.S. 82 (1967) (suit for conspiracy to seize 
records in violation of fourth amendment held actionable against chief counsel 
of Senate subcommittee); ICilboum v. Thompson, 103 U.S. 168 (1881) (suit for 
false imprisonment held actionable against the House Sergeant at Arms). 

The two cases where the Court did apply the speech and debate clause to p~. 
teet legislators without simultaneously finding legislative employees to ~rve ¥ 
defendants can be distinguished. In United States v. Johnson, 383 U.s. 169 (11}66), 
the speech and debate clause prevented a Congressman's speech from being used 
against him in a criminal trial; therefore the application of the clause did not 
result in a denial-of a remedy to a plaintiff in a civil action. In 'Tenney v. Brand­
hove, 341 U.s. 3~7 (1951), the plaintiff failed to obtain relief against California 
state 1egis1ators for violations of his first amendment rights by prosecution for his 
refusing to testify before a legis1ative committee. However, the plaintiff failed to 
Dame any legislative. employeeS as defendants. If he had done 10, he might have 
obtained at least dec:1aratory relief. 

188 395 U.s. at 506 n.26. 
IS8 103 U.s. 168 (1881). 
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authorized him to act or given him any guidelines, is even more 
absurd than to declare that the Sergeant at Arms in Powell had 
unlawfully withheld salary where guidelines for payment existed 

"but where Congress had refused to appropriate the money. 
However, since congression~ employees are only nominal 

'l'defendants, and since only declaratory relief would be afforded, 
. it would not be unreasonable to name as defendants congressional 
employees who could not have called a convention without au­
thorization and guidelines from Congress. Thus the Administrator 
of General Services, who is to send proposed amendments to the 
states for ratification unless Congress disapproves them,1TO might 
be named as a defendant when Congress' disapproval of the 
proposed amendment is alleged to be unconstitutional. If Con­
gress refused to call a convention, the Clerk of . the House and 
the Secretary of the Semite could be named as defendants, since 
they have the obligation to maintain a. record of applications 
received on each subject 171 and presumably to transmit to the 
states the concurrent resolution calling the convention.172 

If the Court refused to consider the inaction of these con­
gressional employees to be sufficiently responsible for the viola­
tion of th~ plaintiff-states' right to a constitutional convention, 
the Court would have the alternative of following its suggestion 
in Powell that absent an agent of Congress against whom relief 
could be secured, the speech and debate clause might not pro­
tect members of Congress. Or, to repeat, the Court might deem 
the nonlegislative function of Congress in the amendment process 
to be outside the scope of the clause's protection. It would cer­
tainly be odd if the states could not vindicate their constitutional 
right to .have access to the amendment process merely because 
a defendant could not be found for purposes of awarding declara­
tory relief. . . 

4. Conclusions Regarding Judicial Review. - Few of the 
constitutional issues arising out of the alternative amendment 
process are likely to be treated as nonjusticiable political ques­
tions by the Supreme Court. And the Court will not decline to 
rule on these matters on the ground that Congress. has expressly 
excluded judicial review. Further, in cases where astate is suing 
due to congressional inaction, the Court will probably find some 
party against whom declaratory relief can be afforded. 

Thus, the constitutionality of congressional action or inaction 
will probably be reviewed by the Supreme Court, the provisions 

ITOErvin Bill I u(c). 
mId. I 6(a). 
ITa The Ervin Bill does Dot JWDe the persOD respoDSible for this actiOD. See 

ill. I 6(a). 
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of the Ervin Bill notwithstanding. And if the' Court should de­
cline to review a given determination of Congress, it will do so 
not because the Ervin Bill bars review, but because the issue is 
either a political question, falling within a class of issues governed 
by Coleman 'V. Miller, or is within the constitutional limits of 
Congress' discretion. 

Since the provisions of the Ervin Bill purporting to bar review 
serVf..no purpose, and since they could potentially exacerbate the 
embarrassment caused Congress by the Court's review, it would 
be advisable to strike them from the bill. 

59-609 a - 80 - 45 
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(University of Michigan Journal 
of Law Reform, Fall 1973) 

ARTICLE V: CHANGING DIMENSIONS IN 

CONSTITUTIONAL CHANGE 


Francis H. Heller' 
I-

To anyone raised under the Constitution of the United States, 
that document's declaration that it is "the supreme law of the 
land"l may appear as a commonplace assertion. In some other 
nations the constitution is not viewed as law, but is seen as a 
primarily political document. 2 In fact, some foreign constitutions 
are formally proclaimed to be "political constitutions."3 The 
writers of the American Constitution were well aware that they 
were engaged in fashioning an arrangement for the exercise of 
political functions and the peaceful adjustment of political 
conflict.4 And, however much validity there continues to be to de 
Tocqueville's famous dictum that in America every issue of policy 
is translated into constitutional terms and debated as a legal 
issue,s it is also a historical fact that, by long-standing precedent 
of the Supreme Court, some issues arising under the Constitution 
are candidly designated "political questions,"8 while others are 
often avoided by the selective application of judicially developed 
rules of caution.7 

A constitution, viewed as a political document, is a framework 

• Roy A. Robens Professor of Law and Political Science. University of Kansas School 
of Law. M.A.• 194I.J.D.• 1941. Ph.D.• 1948. University of Virginia. 

I U.S. CONST. an. VI. 
'c. FRIEDRICH, CONSTITUTIONAL GOVERNMENT AND DEMOCRA.CV. ch. 9 (4th ed. 

1968). 
3 See. e.lI .. POI.ITICAL CONST. OF COLUM.,A. Preamble (1886). See also CON' 

STITUTIONS OF THE COUNTRIES OF THE WORtD (A. Blaustein & G. Flantz eds. 1971). a 
comprehensive loose· leaf collection of current constitutional lexls. 

4THE RE<'ORDS OF THE FEDERAL CONVENTION OF 1787. pauim (rev. ed. M. Farrand 

1937); Roche. The FoundIng Falhers: A RejiJrm Caucus in AClion. 55 AM. POL. Sc,. 
REV. 799. 815 (1961). also in J. ROCHE. SHADOW AND SUBSTANCE 91-126 (1964) . 

• I A. DE TOCQUEVILLE. DEMOCRACV IN AMERICA 284 (H. Reeve tmnsl. 1898). Note 
also Corwin's observation that "(mJany other countries have ... constitutions. but "the 
constitutional lawyer' is a unique product of our system•.• '." E. CORWIN, THE TwiLIGHT 
OF THE SUPREME COURT xxii (1934). 

• Baker v. Carr. 369 U.S. 186.210-27 (1962); Luther v. Borden. 48 U.S. (7 How.) I 
(1849). Scharpf. Jlldi<'ial R"·i,,,,· and lh .. Po/ilica/ QU(·.\·lion: A Fun"liona/ Analysi.\'. 75 
YALE LJ. 517 (1966). 

'Ashwander v. TVA. 297 U.S. 288.346-48 (1936) (Br'dndeis. J.. concurring). A. 
BICKEL. THE LEAST DANGEROUS BRANCH 119-27 (1962): Corwin. Judiciul R",;".. in 
Ac·/;on. 74 U, PA. L. REV. 639. 642-51 (1926). 

http:DEMOCRA.CV
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for the exercise of power in the polity. Legal rules. by contrast. 
purport to determine the broad range of societal relationships.8 
When a constitution is treated as just another form of law. there 
results an ambiguity of thought that tends to overshadow signifi­
cant functional differences. 

What is properly a subject for inclusion in a constitution? Even 
the most superficial perusal of the Index DiKest of State Con­
stitulions9 reveals a bewildering array of topics. from Advertising 
to Zoning. which one would find difficult to characterize as 
directly related to the exercise of governmental powers. Many of 
these topics have come to be included as constitutional provisions 
because the process of constitutional change in the respective 
states made it relatively easy to clothe what would otherwise be 
statutory matters with the. aura of constitutional dignity. Some 
state constitutjons are clearly too easy to amend;IO elsewhere, the 
process is so resistant to change that recourse has been sought in 
the federal courtS.ll 

How.easy (or how difficult) should it be to amend a con­
stitution? John Locke. in the fashion of his time, proclaimed that 
the "fundamental laws" he had drafted for the government of 
Carolina should "be and remain the sacred and unalterable form 
and rule of government ... forever. "12 William Penn, by contrast. 
had observed in the preface to his Frame of Government of 
Pennsylvania that he did not "find a model in the world. that time. 
place. and some singular emergences have not necessarily al­
tered" and then proceeded to provide a method of amendment by 
a qualified majority.13 But Penn acJ(nowledged differences even 
within a frame of government. The Charter of Privileges which he 
approved in 170 I declares that 

because the Happiness of Mankind depends so much upon 
the Enjoying of Liberty of their Consciences ... I do hereby 
solemnly declare, promise and grant. for me. my Heirs and 
Assigns. That the !irst Article of this Charter relating to 

• s," genaul/y H. HART, THE CONCEPT OF LAW (1961) and J. STONE. THE PROVINCE 
ANt> I'UNCTION OF LAW 11946). 

9 INIlI'X DJ(;f.ST Ot' STATI: CONSTlTlJ nONs(2d ed. R. Edwards 19.59). 
IU Prior to 1971. California had ·amenl1el.l its con~lilution- J7.5 time-s; South Carolin'a. 398 

times: Louisiana. 496 times; and Georgia. 6')1 limes. 19 BooK OF' THE S"rATI:s 1972-73. at 
2111972). 

11 S",' Reynul<!s v. Sims. 377 U.S, 53341%4); 8aker v. ("arr. 369 U.S. 18611962). 
12 I Z. CHAH-.I:. DC){,UMt-::NTS ON FUNIlAMt-.NTAI. HUMAN RI(itns 146. 153 Cpuperoack 

ed. 1963)~ Cahn. All Amerinlll Cmllriblllhm. in SUPREME COURT AND SUPREME LAW I~ 6 
IE. Cahn cd. 1'J54). 

13 2 THl". FI:DI~KAI. ANI) STATf. CONS"II nn IONS. COI.ONIAI CHAR"rf.RS. AND OTHER 

OIl(;ANIC LAWS'l> THt: UNIILt> STATES 151M-20 12d ed. 8. Poore 111711). quoted by 
Cahn. "\"''In"lI nole 12. al 9-10, 

http:CHAR"rf.RS
http:DJ(;f.ST
http:majority.13
http:courtS.ll
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Liberty of Conscience. and every Part and Clause therein. 
according to the true Intent and Meaning thereof. shall be 
kept and remain. without an Alteration. inviolably for ever.14 

Liberty of conscience was to be permanently enshrined because it 
was essential to "the happiness of mankind." Natural law prin­
ciples were widely accepted in the decades preceding the Ameri­
can Declaration of Independence. IS Since the principles were 
considered to be immutable (and "inalienable"). the written con­
stitution which embodied them - or to the extent that it embodied 
them-also acquired the character of immutability.'6 Thus the 
language of the Articles of Confederation ("and Perpetual 
Union") was entirely in keeping with the spirit of the times in its 
assumptions that nothing in the Articles would need change, and 
that certainly nothing should be changed except by unanimous 
consent of all the member states.17 

A number of the framers apparently maintained the view that 
there was no need to provide machinery for constitutional change. 
The Virginia Plan had called for the inclusion of an amendment 
provision in the new instrument of governance, but, when the 
matter came up in the Committee of the Whole. a majority voted 
to postpone its consideration.18 When the matter was brought up 
again. "several members," so James Madison recorded. "did not 
see the necessity of the resolution at all."19 But George Mason. 
supported by Edmund Randolph. reminded the delegates that they 
were in Philadelphia precisely because the Articles of Con­
federation had been found wanting and it stood to reason that the 
new document would also have defects. "Amendments. therefore. 
will be necessary; and it will be better to provide for them in an 
easy. regular and constitutional way than to tru~t to chance and 
violence. "20 The argument must have been persuasive: there were 
no negative votes as the proposition to provide for orderly amend­

141 Z. CHAf'Ef.. .wpm nole 12. at 166. 
16 R. POUNl), THE FORMATIVE PERIOD OF AMERICAN LAW. ch. I '( 1938): Cohen. A 

Cri';('lJ! Skt'/dr ofLegClI PhilO!wphy in AIlJc',h"u, in 2 LAW: A CENTURV OF PROGRE&S 266. 
269-HO IA. R.ppy ed. 19371. 

16 Cahn. 1mIJT(.I note 12. H.I-8.. . ~ 

n NATIONAL ARCHIVES AND RITOItDS SERVICE. GENI:RAL SERVICES ADMINISTRATION. 

THE fORMATION 0,.. TH I' UNION 37 ( 197111. 
18 A. PRESOjf'(. DRAFTING THI' fEDERAl. CONSTlTUIlON 685-86 (19411. This is a most 

convenient rearrangemenl by'lopi("'s of Madison's noles, The mosl comprehensive docu­
mentation of th~ pnJcc~dings of the Philadelphia Convention is THf: RECORDS OF THE 

hDERA!. CONVENTION 0> 17M7 (r<v. cd. M. Farrand 19371: Scheips. Til., Si!inijicam'< 
tlnd Ad"f'l;on ofAI'tit'h' V oItflt' COII.w;/III;Oll. 26 NOl RI DAME LAWYER 46 (1950). 

.t A. PRlSC'OTT. ,mpra note IHi. at 6K5. 
2. [d. "I 6S6. 

http:consideration.18
http:states.17
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ment was approved, first in the Committee of the Whole and then 
by the Convention.'1 . 

The debate that followed the report of the Committee on Detail 
is significant because, if one believes Madison's notes, the Con­
vention never returned to the issue of immutability versus flex­
ibility. The focus was entirely on the role the states should play in 
future changes of the Constitution. The proviso accepting equal 
representation in the Senate was added to quiet the fears of the 
small states, as was the alternative method for proposing amend­
ments by the states through a convention.'· The late Professor 
Edmond Cahn speculated that 

the statesmen of .1787 would be astonished to learn that at 
this remote date the Constitution remains in force at all.... 
Could we consult them today. I think the fmmers would 
inquire why we have not exercised the power of amendment 
more frequently and more extensively.·3 

Indeed, one recent author has described the formal amendment 
process as "comatose. "24 One would assume that the adjective is 
used in a very loose sense; the definition of "coma" is "a state of 
deep unconsciousness caused by disease, injury, or poison."25 
While ooe may validly assert that article V has not been over­
worked, it is arguable whether this relative inaction can be attrib­
uted to' factors so deleterious as to be compared to "disease, 
injury, or poison." 

How inactive the amending process has been, can perhaps 
easiest be shown in tabular form. 

CONSTlTUTtONAL AMENDMENTS 


BY DECADE 


1790- P.RESENT 


Ten Year Period Number ofAmendments 

1790-1800 11 
1800-1810 1 
1810-1820 
1820-1830 
1830-1840 
1840-1850 
1850-1860 
1860-1870 3 

., Id. 
•, Id. al688-91­
23 Cilhn. supra note 12. at 10-11; Bates. ,.'ore'word to L ORFIELD. THE AMENDING OF 

THE 	FEDERAl. CONSTITUTION at vii· viii (1942t 
14 Dixon. Ar'ide V: The Comawst' Artid,' oj'our Lb'ing Conl'litulion.66 MICH. l. REV. 

931 (1968). 

.. THE NEW MERRIAM·WERSTER PO<'l<n DICTIONARV97 (1971). 
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Ten Year Period Number ofAmendments 

1870-1880 
1880-1890 
1890-1900 
1900-19 \0 
19\0-1920 3 
1920-1930 
1930-1940 I 
1940-1950 J 
1950-1960 I 
1960-1970 3 
1970­

If one accepts the propositions that the first ten amendments 
are really part of the initial constitution-writing effort and amend­
ments eleven and twelve correct technical deficiencies of the 
original document,26 then this tabular presentation suggests not 
that the amendment process is dormant (perhaps a better word 
than comatose), but that it appears to have shown more life in the 
last twenty-five years than at any other time in the nation's his­
tory. 

It must also be asked whether this numerical showing reflects 
qualitative significance. Have the really important changes been 
accomplished by the article V amendment process or have they 
come about by judicial review? It would be idle to argue the 
point: the landmark decisions of the Supreme Court have done 
more to adapt the nation to change than has any amendment. 21 

Is there, then, something in the amending process that saps it of 
its potential vitality? Why have we not used it more extensively in 
the past? As a corollary, why, in recent decades, has there been 
so much interest in the convention method of constitutional 
amendment? 

If one compares the amending process in the United States 
with provisions for constitutional change in other countries having 
a federal system of government,28 it is evident that the process in 
the United States is more complex and potentially more time­
consuming than it is elsewhere. Indeed, ours is the only con­
stitution to involve the legislative bodies of the states constituting 
the Union in this process.29 In some otherwise ostensibly federal 

26 Dixon . .'iupra note 24. at 931-32. 
27 A SUTHERLAND. CONSTITUTIONALISM IN AMERICA 203 (1965); Kauper. Tire Alternu­

I;ve Amendmenl Pro"e",: Some Obser,'al;on.,. 66 MICH. L. REV. 903. 917 (1968). 
2ti McWhinney. Anrelldment oj'the Con.\'titution. in STUDIES IN FEDERALlSM790-8IS 

(l9541.See al.,., W. LIVINGSTON. FEDERALISM AND CONSTITUTIONAL CHANGE (1956) . 
.. McWhinney. supra note 28. at 792. 

http:process.29
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constitutions (Austria. New Zealand. the Soviet Union. West 
Germany). there is no provision involving the component units in 
the amending process.30 

This comparison. however. also reveals that formal arrange­
ments that are very similar in kind may produce entirely different 
results. Australia and Switzerland employ amending procedures 
that are quite similar. The federal legislature proposes an amend­
ment which is then submitted to popular referendum; to become a 
part of the constitution. the amendment must be approved by a 
majority of all those voting. and also by a majority of those voting 
in a majority of states (cantons in Switzerland).31 In a comparable 
fifty-year period (1901- 51). Australian voters approved only four 
out of twenty-four submitted proposals. while the Swiss record 
was twenty-six adopted out of thirty-one submitted.32 Similarly. 
the Mexican Constitution's amending provisions are almost iden­
tical to those of the United States; yet. the politcal dominance of 
one party has produced results in Mexico that are starkly different 
from those in this country.33 

What this detour into comparative government demonstrates is 
that results cannot be related to form. If the formal amending 
process has been used relatively infrequently in the United States. 
the reason cannot be found .in the nature of the process. 

Nevertheless. the advocates urging the adoption of the Ameri­
can Constitution used the availability of an amending 'process as 
an effective argument in the fight for ratification: 

[W]hat a virtue [the framers] ... made of it! It became one of 
the standard arguments in the campaign for ratification. a big 
gun which was reserved for use after every other debating 
weapon had failed to repel the opposition. then wheeled sys­
tematically into place. loaded with the ammunition of osten­
sible reasonableness. and discharged point-blank in the ad­
versary's face- to his discomfort at least. often 10 his devas­
tation. Does this or that provision in the draft seem unwise? 
Does the gentleman persist in his objection? Very well. since 

30W. LIVINGSTON • .\"upru note 28. al 301. In the Federal Republic of Germany. how­
ever. the upper house (Bundesnlt) consists of officials of the Lander (state) governments. 
so (hat state views are reflected in that portion I)f the rederallegislative machinery. 

3l AUSTRALIA CONST, ch. 8. § t28 (1901); SWITZERlANO CON ST. an•. 118-23 (1874. 
a",ellded 1891) . 

.. w, LIVINGSTON. -",pra note 28. at 118. 185-87. The· figures for Switzerland do not 
include proposals submitted by popular initiative. There were thirty-six such proposals. of 
which six were adopted. In addition. seven propositions advanced as counter~proposals to 
initiative proposals received the requisite number of votes. Altogether. therefore. the Swiss 
Constitution was amended thirty~nine limes in fifty years-or. roughly ten times as often as 
the Australian Constitution. 

aaw. LIVINGSTON. supra note 28. at 303. S(,l' a/.m R. ScorT. MEXICANGOVI:RNMENT 

IN TRANSITION ch. 3 (1959), 

http:country.33
http:submitted.32
http:Switzerland).31
http:process.30
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the times do not admit of delay. let us proceed to ratify in 
haste. then we can go about amending at leisure.34 

And amend they did - no less than a dozen times in the first 
fifteen years. Alexander Hamilton35 and his allies appeared to be 
sound prognosticators. Then. for sixty-two years •. nothing. 

Was there no change for sixty-two years? Obviously, anyone 
familiar with the history of the Constitution knows the answer. It 
is embodied in McCulloch v. Maryland,3s Trustees ofDartmouth 
College v. Woodward,3? Cohens v. Virginia,38 Gibbons v. Og­
den,- to name but a few, none thinkable without Marbury v. 
Madison.4o 

There is a brief passage in Marbury v. Madison that deserves 
to be brought into this discussion. Here are Chief Justice Mar-
shall's words: . 

That the people have an original right to establish. for their 
future government. such principles as. in their opinion. shall 
most conduce to their own happiness, is the basis, on which 
the whole American fabric has been erected. The exercise of 
this original right is a very great exertion; nor can il. nor 
oughl illo be frequently repeated.·1 

Certainly, the great Chief Justice did not accept Thomas Jef­
ferson's oft-quoted proposition that every generation needed to 
establish its own claim to the fruits of liberty.4I Marshall's lan­
guage clearly implies that there should be a renewal of the con­
stituent act-just not too frequently .. But, if one accepts Mar­
shall's dictum, how often would be too frequently? 

There are numerous scholars who believe that the Civil War 
wrought a transformation of American political life of m~or sig­
nificance. in that, for all practical purposes, it converted a con­
federacy into a true union.43 Under this view, the Civil War 

..Cahn. supra note 12. at II. 

.. THE FEDERALIST No. 85. at 607 (H. Dawson ed. 1863). 
"17 U.S. (4 Wheat.) 316 (1819) (prohibitil1ll the slales from taxil1ll Ihe Bank of Ihe 

Uniled States). 
IT 17 U.S. (4 Wheal.) S18 (1819) (barring Ihe states from impairing conlraclual obliga­

lions by amending legislatively granled corporale charters). 
sa 19 U.S. (6 Wheal.) 264 (1821) (sUstainil1lllhe Court's appeltate jurisdiclion 10 review 

stale criminal proceedings). 
30 22 U.S. (9 Wheal.) I (1824) (upholdil1lllhe plenary power of Ihe federal government 

to rea;ulate interstate commerce).
"s U.S. (1 Cranch) 137 (1803). 
<lId. al 176 (emphasis added) . 
.. "The tree of liberty must be refreshed from lime 10 time wilh Ihe blood of palriols &. 

Iyrants. It is it's [sic] nalural manure." LeUer from Thomas Jefferson 10 W.S. Smith. 
November 13. 1787. in 4 THE WRITINGS OF THOMAS JEFFERSON 465,467 (P. Ford ed. 
1894). 

"E.g .• A. KELLY &. w. HARBISON. THE AMERICAN CONSTITUTION: ITS ORIGIN AND 
OEVELOPMENT407 (41h ed. 1970). 

http:union.43
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amendments to the Constitution were the formal manifestation of 
this change. Thus, to borrow Marshall's phrase. the second "great 
exertion" came roughly seventy years after the first one. 

'Another seventy years later. the nation again faced the question 
of whether the Constitution was adequate to the needs of the 
day.44 The crisis involved the Court's failure to sustain measures 
designed to allow government regulation of private economic rela­
tionships. A first attempt to change the Constitution by the pro­
cess of formal amendment failed to produce timely results.4S The 
constitutional crisis of 1937" did not produce the violence of the 
crisis of 1861. but one may well say that. constitutionally. it was a 
"great exertion" indeed. The resolution. however. came by judi­
cial fiat rather than constitutional amendment.47 

But suppose the "switch in time''48 had not occurred? One 
cannot speculate on either the time required or the bloodshed 
engendered. but it stands to reason that the changes now reposing 
in the pages of 301 U.S. (and later volumes) would have come 
about constitutionally. Amendments twenty-two to twenty-six 
might have dealt with social security. labor relations. minimum 
wages. and agricultural adjustment. 

Thus. in 1937. the Court saved the nation from the full force of 
a "great exertion" of constitutional reform. But the incremental 
nature of judicial review rarely has the impact. symbolic or other­
wise. of an actual constitutional enactment. In addition. in the 
decades since the turn of the century. the almost unqualified 
veneration of the Constitution that was so characteristic of the 
late nineteenth century49 had given way to an increasing realiza­
tion of the role of judicial temperament. initiative and judgment.5o 

Typical of this shift was the change in the personal perspective 
of Charles Evans Hughes. 

Charles Evans Hughes. who in earlier years had been made 
to writhe by misuse of his statement torn out of context that 

.. E. CORWIN. THE TWILIGHT OF THE SUPREME COURT (1934); J. SMITH. STUDIES IN 
THE ADEQUACV OF THE CONSTITUTION (1'13'1) . 

.. The Child Labor Amendmenl had been proposed by Congress in 1924 (43 SIal. 670). 
btu failed to receive the necessary number of ratifications. Sf#e (Jlsf) Coleman v. Miller. 307 
U.S. 433 (1939). 

"See J. ALsoP & T. CATLEDGE. THE 168 DAVS (1938); L. BAKER. BACK TO BACK: 
~~ THE DUEL BETWEEN F.D.R. AND1'HE StW".M"CotJaT U9(7). 

"E. CORWIN, CONSTITUTIONAL REVOLUTION. LTD. 64c 79.95-115 (1941). 
"The phr..se is Joseph Alsop's. J, ALSOP & T. CATLHlGE, ,uP'" nole 46. 31 135. 
48 ··The divine right of kings never mn a more prosperous course than did Ithel unqucs~ 

liaDed prerogative of tb,e Constitution 10 receive universal homage." W. WU.SON. CON­
GRESSIONAL GOVUNMENT 4 (18115,. 

50E. ROSTOW. THE SOVERlI(;N PRER(KiAIIVF 23-44 (1962); W. KUMBU:. A~URICAN 
LE<iAL REALISM 214 pu ....fim (1968); Millcr. Som(' p(·,,·u.fil'f' Myths "OOUJ t/i(' U"iled 
Slalt, SUP"'nlt' Court; JO ST. LouIS U .L.J.153 (1'165). 
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"the Constitution is what the judges say it IS. was more 
careful in his phrasing in a book published in In!!. but he did 
say there that since the Supreme Court's appellate power was 
determined by Congress. a body representing the people. it 
was the will of the people that sustained and made effective 
the extraordinary power of the Court. He seemed to be say­
ing. indeed. that although Congress and the people were gov­
erned by decisions of the Cou rt in matters of constitutional 
interpretation. the will of the people in the long run deter­
mmed what the Court said about the content of the Con­
stitution. The spread of such sentiments and the promotion of 
more realistic understanding of the Constitution and of the 
Court which defined its meaning may have incidentally jeop­
ardized the hitherto prevailing reverence for the Constitution 
and for the Court as its interpreter.51 

The nineteenth century witr.essed limited use of the formal 
constitutional amendment process because (J) the Constitution 
was held in high reverence. and (2) much of what needed changing 
was accomplished by Court interpretation_ On the other hand. the 
twentieth century sees increased recourse to the formal amending 
procedure because (I) realist perspectives have stripped the Con­
stitution of its aura of superiority. and (2) Court interpretations 
either have failed to meet societal needs (as in the thirties). or 
have served to create new or to aggravate existing social tensions. 

Moving Congress to the point where two-thirds of the members 
of each of the two houses52 will agree to propose an amendment 
is. however. a task of no mean dimensions. The alternative article 
V amendment process. getting thirty-four state legislatures to 
agree to petition Congress to call a constitutional convention. 
might appear to involve even greater difficulties. but experience 
suggests otherwise. State legislatures rather notoriously spend 
little time on amendments which they are called upon to ratify.53 
and studies of interest group activities indicate that resistance to 
pressure and influence is considerably less pronounced at the 
state level than it is at the national level.54 The convention pro­
cess of article V thus loomed increasingly attractive. 

51 Swisher & Nelson. In COnl'en/ion Assembled, 13 V,lL. L. REV. 711. 715-16 (1968) 
(footnotes omitted). 

uThisdoes notm~n lhatlwo-lhird5 of the total membership muslvole appro",,(.-The 
amendments of 1789 were submitted by two-thirds of the members present. The Supreme 
('oun specifically sustained this pr.. ctice in The National Prohibilion Cases. 253 U.S. 350. 
386 (1920). See L. ORHEID. sup,u note 23. at 49-50; Corwin & Ramsey. The Con­
stitutional Law of Con.uiIUlionu/ AmenJm~nl. 26 NOTRE DAME LAW~ER 18S. 190-91 
(195 I). 

"See D. MORGAN. CONGRESS AND THE CONSTITUTION 243-45 (1966) for two illustra­
tions . 

.. H. ZEIGl.ER. INTEREST GROUPS IN AMERICAN SOCIETY ch. II (1964). 
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The language of article V55 leaves a number of questions 
unanswered. A literal interpretation would lead to the conclusion 
that whenever the number of applications received from the states 
equaled two-thirds of the number of states then in the Union. the 
condition of article V has been met and a convention should be 
called. Conceivably. this situation may have occurred at some 
time in the nineteenth century; a reliable count of state resolutions 
requesting a convention is not available.56 The first concerted 
effort to produce constitutional change through the article V con­
vention-amendment process occurred between )90) and )909. 
when twemy"six states asked for an amendment to bring about the 
popular election of United States Senators.57 Simultaneously, mo­
mentum gained for an amendment ·to make polygamy a federal 
offense. Between 1906 and 191 I. twelve states petitioned Con­
gress to call a convention to consider the proposed anti-polygamy 
amendment. Eight of these states had also joined in the campaign 
for the popular election of Senators.58 Since. at the time. the 
critical number of states needed was thirty-one. the unduplicated 
number of petitioning states was short by one. and the question of 
sufficiency, despite disparity of subject. did not arise. 

Almost as soon as the eighteenth amendment had become a 
part of the Constitution, agitation began at the state level to seek 
its repeal by the convention method. 59 Wayne B. ·Wheeler. the 
General Counsel of the Anti-Saloon League of America. argued 
that Congress had rejected the "mandatory" construction of ar­
ticle V, a construction which maintained that once two-thirds of 
the states had asked for a convention, the role of Congress in 
calling the convention was purely ministerial. Wheeler took the 
position that there had been a sufficient number of state petitions 
during a period in which no less than seven Congresses had been 
sitting. Congress had been given seven opportunities to act and 

.. Article V of the Constitution reads in part: 

The Congress, whenever two-thirds of both Houses shall deem it necessary. 

shall propose Amendments to this Constitution. or. on the Application of Ihe 

legislatures of -two-thirds of the severed Stales. shall (all a Convl!nlion for 

proposing Amendments. which.- in either Case. shall be valid 10 all Intenls 

and Purposes. as part of this Constitution. when ratified by the Legislatures 

of three-fourths of Ihe several Stales. or hy Conventions in three-fourths 

thereof. as the one or the other Mode of Ratification may he proposed by the 

Congress.... 


U.S. CONST. art V. 
56 L O.FIELD, ,fupru note 23. at 42. Senator Ervin counted 304 applications between 

the years 1789 and 1971. but conceded that an accurate count was not possible. I 17 
CONGo Rec. 36754(19711. 

61' L. ORFIElD• .\'upru nOle 23. at 43; Wheeler. J.\' 1I Conl'lilutimllil Com't;'lltioll Impend­
ing?, 21 lu.. L. REV. 7H2. 7H6-H7 (1927). 

··Wheeler. -'"I"u note 57. at 7H7-HH. 
·"Id. at 7H2. 7HS-S9. 

http:Senators.57
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had failed to do so. The conclusion Wheeler drew from this con­
gressional inaction was that there was no way to activate the 
convention method without Congress wanting to do SO.80 

.The theory that congressional calling of a corivention was a 
ministerial function appeared to be supported by the weight of 
authority at the time. W.W. Willoughby's magisterial treatise 
noted that "the act thus required of Congress ... is stated in 
imperative form by the Constitution. "61 A later writer asserts 
unequivocally that "all writers on the subject are in agreement on 
the point that, when a sufficient demand is made, it is mandatory 
upon Congress to call a convention. "62 

Wheeler, in his concern for the preservation of the eighteenth 
amendment, was primarily interested in demonstrating Why, in 
spite of the imperative language of the Constitution, Congress 
should not act. Frank Packard, a strong partisan of the proposed 
constitutional limitation of the income tax rate, was concerned 
with how Congress could be made to act. Noting that stl,lte courts 
had issued writs of mandamus against legislative bodies63 and that 
the Supreme Court had mandamused the legislature of West Vir­
ginia.64 Packard concluded that mandamus would be available to 
compel Congress to call a convention. Somewhat naively, he 
added that 

[w]hether the writ would be obeyed. or whether the claim 
might be advanced that one department of the federal govern­
ment is powerless to assert its authority over another and 
co-ordinate branch of the same government. are questions 
which could not be answered at this time and may. for that 
matter, never arise.6Il 

In view of the fact that Coleman I'. MilIer66 had been decided 
thirteen years earlier. Packard's position is difficult to justify. In 
Coleman. four justices had urged that the amending process 

BOld. at 790. 802 . 
•, 1 w. WII.I.Ql'GHBY; THE CONSTITUTIONAL LAW OF THE UNITED STATES 597.1929'. 

Willoughby cited Justice Story's opinion in Martin Y. Hunter's Lessee. 14 U.S. (I Wheal.l 
304.328- 33 (1816'. as authority for the proposition that when the word "shall" is used in 
the Constitution. a mandatory duty is imposed. Curiously enough. Willoughby ignored 
Kentucky v. Dennison. 65 U.S. (24 How.' 66 (1860, which held Ihal "it shall be Ihe duty" 
was nol a mandate or impemtive. but onty imposed a moral obligation. 

62 Packard. Lellu/ Facets ofthe Income Tux RUle Lim;/uI;on Program. 30 CHI.-KEN! L. 
REV. 128. 134 (1952). . 

'" Id. al 135. ciling State Y. Town Council. 18 R.I: 258.27 A. 599 (1893), 
"Id. at I 35. citing Virginia Y. West Virginia. 246 U.S. 565 .1918" s,-,- u/so Heller, Til,' 

SupT(~m(1 C0I4rl: It... R'J/(' in tlw BCl/,,"ce oft"" Fl'd"Tu/ Sy!d('m. 6 J. PUB. L. 319. 326-27 
(1957,. 

86 Packard • .\'upm note 62. a( 137 (emphasis added), In (he same vein is Dirksen. Tht' 
Supreml- COllrt "lid th,' Peop!t-, 66 MICH. l. REV. 837. 871 (1968, . 

.. 307 U.S. 433 (1939'. 

http:ginia.64


711 


should not be "subject .to judicial guidance. control or interference 
at any point. "67 Three other members of the Court (including 
Chief Justice Hughes) agreed that the key issue of "the efficacy of 
ratification by state legislatures. in the light of previous rejection 
or attempted withdrdwal" should be treated as a "political ques­
tion." but they were not prepared to negate all judicial com­
petence to review the amending process." By shying away from 
the all-inclusive position taken by the concurring justices. Justices 
Hughes. Stone. and Reed avoided the necessity of overturning the 
precedent of Dillon v. Gloss,a in which the Court had enter­
tained-and affirmatively answered-the question of Congress' 
authority to set a seven-year limit on the time allowed. to states to 
ratify a proposed amendment. 

Lester Orfield summarized the state of the law after Coleman: 

If the Supreme Court is not ready to apply the doctrine of 
political questions to all phases of the amending process. as 
four members of the Court wish. it will apply it to some 
phases of the amending process and what suc'h phases lire 
remains largely unc:ertain.70 

Coleman v. Miller was decided thirty-four years ago. There has 
been no decision71 of the Supreme Court interpreting article V in 
the years since, although five amendments have been added to the 
·Constitution (and a sixth one has been proposed by Congress and 
is currently awaiting ratification by the requisite number of 
states). The uncertainties bequeathed by Coleman are still with 
us. 

Indeed, given the lapse of time, it could be argued that Cole­
man itself is of doubtful vallie as a precedent. Of the justices who 
participated in Coleman, only one-Justice Douglas-is still on 
the Court. Justice Douglas was one of the four justices who would 
have favored ,a. complete "hands-off" position, contending that all 
questions arising from the amending process belonged in the cate­
gory of "political questions." 

In Baker v. Carr," Justice Brennan, writing for a six-member 
majority of the Court, quoted Coleman's language that 

(I]n detennining whether a question falls within [the political 
question] category, the appropriaieness under our system of 

... Id. at 4" (_urriq opinion). 

Ald. at 4,0. 

• 2'6 U.S. 368 (1921). 

7. L. ORFIELD, .<up,a nOle 23. al 36 (emphasis added). 

71 Chandler y. Wise. )07 U.S. 474 (1939,. while appearing in Ihe reports after Coleman 


Y. 	Miller. was decided on the same day. 
'"369 U.S. 18611962'. 
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government of allributing finality to the action of t·he political 
departments and also the lack of satisfactory criteria for a 
judicial determination are dominant considemtions.73 

In the subsequent discussion of representative cases. Justice 
Brennan carefully described the Coleman holding in the limited 
terminology of Chief Justice Hughes. 74 Justice Douglas' con­
curring opinion explicitly avoided the discussion of the doctrine of 
political questions.75 while Justice Frankfurter. in dissent. quoted 
the last part of the same sentence by Hughes that Brennan had 
used. 76 

Chester Antieau. in his treatise on constitutional law. asserts 
that "whether amendments to the Federal Constitution have been 
properly ratified is a political question. "77 In light of the carefully 
limited description of the Coleman holding in the Baker opinion. it 
would appear that Orfield 78 was more accurate in stressing the 
remaining areas of uncertainty. 

Past decisions. to be sure. have answered a number of ques­
tions relating to the amending process.79 The Court has ruled that 
the content of an amendment to the Constitution cannot be chal­
lenged and that an explicit finding of necessity is not required.80 

Early in the nation's history presidential approval of a proposal 
adopted by Congress was held not required by the language of 
article V.81 In Dillon v. Gloss.82 the Court suggested that propos­
als. which had been pending so long as to be out-of-date. might 
have lost their force and held that. by reasonable extension. 
Congress could provide for a time limit for ratification. 

The Court has further held that Congress has complete free­
dom of choice between the two modes of ratification provided by 
article V;83 that if Congress elects ratification by legislatures. the 
states may not substitute a popular referendum or make legislative 
ratification subject to voter approval by referendum;84 and that an 
amendment becomes an operative part of the Constitution on the 

'·Id. at 210. 
"Id. at 214. 
75 Id. at 242-43 (Douglas. J .. concurring).
'·'d. at 2H31I'rankt"urler. J.. dissenting). 
"2 C. ANTIEAU. MOOlRN CONSTITUTIONAL. LAW672 11969), ciling Coleman v. Miller. 

]07 U.S. 433 11939). 
111 St'" note 6K and accompanying text SUfJrtI. 

,. L. ORHEl.O•.l"llp,u note 23. at S- 126. S~r "lSI! Corwin & Ramsey. ,·up,.. note 52. 
"'Nalional Prohibition Cases. 253 U.S. 350 IlnO). 
•• Hollingsworth v. Virginia. 3 U.S. t3 Dall.) 37S 11798). 
"256 U.S. 36M 11921). All amendmenls proposed since thai lime have carried a 

seven-year time limitation within which mtification must occur. 
113 United States v. Spmgue. 2M2 U.S. 716119311. 
"l.eser v. Gamell. 2.~8 U.S. 13(11922); Hawke v. Smilh. 253 U.S. 221 119201. 

http:Gloss.82
http:required.80
http:process.79
http:questions.75
http:Hughes.74
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day on which a sufficient number of states have in fact ratified it. 
rather than on the date of the proclamation of ratification by the 
Secretary of State.85 

But a number of questions remain unanswered. Without pre­
tending to be exhaustive. these questions may be listed as follows: 

I. May Congress on its own initiative call a convention to 
amend or revise the Constitution? 

2. If a convention is called. whether in response to state 
petitions or not. is Congress at liberty to determine its com­
positi9n and procedures? 

1;- If a convention is called. may Congress limit it to a 
specific proposal or topic? 

4. If Congress has transmitted a proposed amendment to 
the states and the ratification process has not been completed. 
may Congress withdraw the proposal? 

5. If a state has acted to ratify a proposed amendment. 
may it recall that action in favor of rejection"?" 

6. If a state acts on ratification. must' its action be in 
accord with its own legislative procedures or may Congress 
prescribe procedures for this purpose?86 

The call for "a new Constitution" is heard with some regu­
larity, usually from academic quarters.87 These proposals rarely 
have aroused much response. Yet the time may come when politi­
cal forces consider the time ripe for such a move. A restrictive 
interpretation of article V might suggest that Congress must await 
receipt of petitions from thirty-four states before it can call a 
convention. The better view seems to be that of Corwin and 
Ramsey: 

[Ilf we assume that the machinery which is prescribed in 
Article V for amending the Constitution is a particular organ­
ization of the inherent power of the people of the United 
States to determine their political institutions. then it would 
seem that Congress' obligation to call a convention upon the 
application of the legislatures of two-thirds of the States was 
not thought to exhaust its power in this respect. but was 

.. Dillon v. Gloss. 256 U.S. 368. 376 ((92(). The role of the Secretary of Slllte in the 
amending process derives from an Act of Congress. Act of April 20. 1818. ch. 80. § 4. 3 
Slllt. 439. It was transferred to the Administrator of General Services by I U.S.c. § l06b 
((970) (originally enacted as Act of Oct. 31. 1951. Pub. L. No. 248. §I06b. 65 Slllt. 710). 

"This list draws on Corwin & Ramsey. supra note 52. and Gilliam. ConJlitutjonal 
Conv~ntjons: Precedent•• Problems. alld Proposals. 16 ST. LOUIS U.L.J. 46 (197 I). 

rt E.g.• BALDWIN. REFaAMING THE CONSTITUTION (1972); w. ELLIOTT, THE NEED 
FOR CONSTITUTIONAL REFORM (1935); W. MACDONALD, A NEW CONSTITUTION FOR A 
NEW AMERICA (I92t); R. TUGWELL, A MODEL FOR A NEW CONSTITUTION FOR A 

.UNITED REPUBLIC OF AMERICA (1970). 
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intended merely to specify a contingency in which it would be 
under the mordl necessity of exercising it.88 

If a convention embodies "the inherent power of the people of 
the United States." may its powers be restricted? John Jameson. 
whose treatise long served as the principal authority on con­
stitutional conventions. maintained that a convention could be 
restricted to a limited mandate." Dodd and Hoar. writing two 
generations later. took the view that a convention was bound by 
the existing constitution but could not be limited by the legisla­
ture.90 The case against limitation was perhaps most clearly stated 
by Gooch: 

[N)o legal limitation can exist upon the legally defined meth­
od of amending a constitution. The proposition is well recog­
nized by serious students of jurisprudence. Denial of the 
proposition involves a contradiction in terms. In civilized 
states that are subject to law. the highest law is the con­
stitution. Legal power to amend the constitution is the highest 
form of authority to make law. For any legal limitation on this 
power to exist. the limitation would have to be contained in 
and defined by a higher form of law. But since the Con­
stitution is the highest form of law. this is an impossibility.St 

Conceptually. this position would seem unassailable. In prac­
tice. however. the weight of decisions has been the other way.82 
The decisions are. however. those of state courts dealing with 
slate conventions in the light of slate constitutions. The works of 
Jameson. Dodd. and Hoar likewise all deal with conventions at 
the state level. It is at least arguable that. because of the federal 
aspects involved. a national convention differs sufficiently from 
state conventions that state decisions need not necessarily con­
trol. Therefore. generalizations based on state decisions are not 
necessarily applicable. 

Senator Sam Ervin. who is the author of legislation intended to 
implement the convention method.93 has stated that the argument 

"Corwin & Ramsey. supra note 52. at t96. 
.. J. JAMESON. A TREATISE ON CONSTITUTIONAL CONVENTIONS; THEIR HISTORY. Pow· 

ER. AND MODES OF PROCEEDINGS (4th ed. 1887). 
lOW. DODD. THE REVISION AND AMENDMENT OF STATE CONSTITUTIONS 7). 77-80 

(1910); R. HOAR. CONSTITilTlONAl CONVENTtONS 91 (1917). 
"Gooch. The Rt'am Limited Constitutional Com'C'ntion in Virginia. 31 VA. l. REV. 

708.724 (1945). citing W .. WIllOUGHBY. THE FUNDAMENTAL CONCEPTS OF PUBLIC LAW 
.103-04 (1924). 

"Set' e.g.. Staples v. Gilmer. 183 Va. 338.32 S.E.2d 129 (1944); Franlz v. Autry. 18 
Okla. 561.91 P. 193 (1907). 

.. s. 215. 92d Cong.. 1st Sess. (1971); S. 623. 91st Cong.. 1st Sess. (1969); S. 2307. 
90th Cong.. lSI Sess. (1967). These bills. vinually idenlical in content. would provide 
procedures for calling a constitutional convention under article V. Sections two through 
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against a limited convention "can be wrenched from Article 
V - but only through a mechanical and literal reading of the words 
of the Article, totally removed from the context of their promulga­
tion and history."94 The Senator's reading of the historical record 
persuaded him that the framers "did not appear to anticipate the 
need for a general revision of the Constitution" and that they 
expected a "specific amendment or amendments rather than gen­
eral revision. "95 

It is possible to quarrel with this reading of the record. Far 
more compelling is the practical argument advanced by the Sena­
tor: 

If the subject matter of amendments were to be left entirely 
to. the convention, it would be hard to expect the states to call 
a convention in the absence of a general discontent with the 
existing constitutional system.86 

Paul Kauper made the same point with perhaps even greater 
poignancy: 

Illhe usefulness of the 'alternative amendment procedure 
as a means of dealing with a specific grievance on the part 
of the states will be defeated if the states are told that it 
can be invoked only at the price of subjecting the nation to 
all the problems, expense, and risks involved in having a 
wide open constitutional convention.S7 

Thus the limiting language of the Ervin bill,sB while it is not 
compelled by legal logic, is clearly more in keeping with practical 

, considerations and political feasibility. 
The Ervin bill supplies an equally realistic solution to the 

question of whether a state may recall its ratifying action: 

SEC. 13 (a) Any State may rescind its ratification of a 
proposed amendment by the same processes by which it 

five define procedures to be used by the states in making application to Congress for the 
calling of a constitutional convention. Sections six through ten establish procedures for 
congressional calling of a convention and regulate the convention's organization and 
conduct. Section eleven provides that congressional approval of any amendment agreed 
upon by the conventioq must OCcur within ninety days; sections twelve and thineen deal 
with the ratification process . 

... Ervin. Prtlpost!d Legislation 10 Impll'menl the Com'en/ion method of AmenJinK ·Ih,' 
ConS/itution.66 MICH. L. RE.•. 87S. 881 (1968). 


"Id. at 882. 

"Id. at 883 . 

.., Kauper • ...pra note 27. at 9 12. 

"The bill originally introduced by Senator Ervin read: 


No convention called under this Act may propose any amendment or amend~ 
ments of a genenll nature different from that slated in the cuncurrent n:solu~ 
lion calling the conventions. 

S. 2307. 90th Cong .• 1st Sess .. § 10(b) (l967).See al.o Ervin • •upra note 94. at 900. 

59-609 0 - 80 - 46 
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ratified the proposed amendment. except that no State may 
rescind when there are existing valid ratifications of such 
amendment by three-fourths of the States. 

(b) Any State may ratify a proposed amendment eyen 
though it previously may have rejected the same proposal. 99 

Section l3(b) confirms prior practice and the specific ruling in 
Coleman v. Miller.loo Section l3(a). on t~e other hand. breaks 
new ground but addresses itself to a problem which. subsequent 
to the drafting and introduction of the Ervin bill. appeared as a 
concrcte issue.lOl Again it would appear that the solution is 
founded less in consideration of the legal constraints than in the 
perspective of the practicalities of the political process. 

If the action of a state legislature on a proposed amendment to 
the Constitution of the United States were viewed as an ordinary 
legislative act. rescission of the amendment would be permissible. 
essentially as if it were the repeal of a statute. But the established 
view is that ratitjcation is not a legislative function. When Con­
gress proposes an amendment. its power to do so derives from 
article V; and when a state legislature acts on the proposal. it does 
so by virtue of. and in accordance with. article V.I02 The legisla­
ture acts in a constituent capacity. not a legislative one. It could 
be asserted that constitution-making, as distinguished from 
law-making. is an event of unique impression and that the states 
are called upon to engage in this function but once for each 
proposal. The logic of this reasoning would. of course. require 
rejection of the present rule that ratification following rejection is 
a valid exercise of the state' s role under article V. 

Even without considering the practical aspects. this "one­
chance-only" approach stands on weak foundations. Con­
ceptually. one could argue that a constituent act is an exertion of 
the will of the people at one time. However. article V precludes 
this by dividing the constituent act into two phases. one of which 
(the proposal) has to precede the other (the ratification).l03 Once 
this separation is made. and given further the lack of coincidence 
in time of state legislative sessions. it seems difficult to maintain 
that the second phase of the constituent act cannot take place at 

..s. 215. 92d Cong.. 1st Sess. ~ 13 (1971). See a/so Ervin. supra note 94. a1902. 
•00 307 U.S. a1433. Set' note 66 and accompanying text supra. 
lOt In the spring of 1973. resolutions were introduced in the legislatures of several slates 

seeking rescission· of a previous I"dtification action of the Equal Rights Amendment. 
Nebraska's legislature aCled 10 rescind. N.Y. Times. Mar. 16. 1973. ~ I. al I. col. 4; N.Y. 
Times. Mar. 17. 1973. § I. al 13. col. 3. 

··'Hawke v. Smilh. 253 U.S. 221.229 (1920); Opinion oflhe Justices. 118 Me. 544. 
546-47.107 A. 673. 674 (1919). S.·.· "/",, L. OniHo. ....pra nole 23. aI62-63. 

toaSet> nole 55 .wpm. 
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any time within the period allowed by Congress. Within that 
period. can the constituent will be required (or expected) to re­
main constant? The answer' would seem to be that. if the con­
stituent will is sovereign. one can hardly forbid it to change. 

Permeating the Ervin bill is the assumption. derived from the 
concurring opinion in Coleman, that the amending process is 
political and properly the exclusive province of Congress. Earlier 
it was suggested'that Coleman I'. Miller might not be as strong a 
precedent today as it seemed even two decades ago.104 The Ervin 
bill would make this question entirely academic. for it proposes to 
withdraw the amending process from judicial review altogether. 1011 

As Paul Kauper observed. . 

whether Congress can insulate the questions as thoroughly 
from judicial review as is proposed in the Ervin bill is not 
clear. although as a practical mailer it may be supposed that 
the courts will accord Congress a wise discretion both in 
interpreting the article V language and in administering the 
legislation designed to implement it.1°O 

Since these words were written. the personnel of the Supreme 
Court has undergone major change. with the newer members 
displaying a marked tendency to defer to Congress.107 The Ervin 
bill's foreclosure of judicial review probably runs less risk of 
judicial nullification today than it did five years ago. 

Meanwhile. activity on the amendment front continues una­
bated. Applications for a convention to amend the Constitution 
appear to have become the preferred mode of response by those 
who dislike a given ruling by the Court. lOS It must be expected 
that. sooner or later. there will be a congruence of applications 
compelling a congressional call for a convention. Hopefully. the 
Ervin bill (or an equivalent) will have prepared for the event. 

Once a convention has taken place and the feasibility of this 
process has been demonstrated. it can be anticipated that the 
device will be employed with increasing frequency. Formal 
amendment will then assume new importance in the constitutional 
scheme and in the political life of the nation. Presumably. a 

,..See ROle 71 and accompanying text .'upra. 
'''5.2307. 90th Cong .• lsI Sess.tU(b). 5(c). 10(b). l5(c) (1967). 
'00 Kauper. supra note 27. a1 908. 
'07 Kauper.A Look at the BurgerC"urtanda Look Bad at the Warren Court. 17LAW 

QUADRANGLE NOTESIUniv. of Mich.) 6. II passim (1973). . 
'00 In response to Roc v. Wade. 410 U.S. 113 (1973) and Doev. 801l0n.410 U.S. 179 

(1973). twelve State lelistatures petitioned Congress. within five months of the decisions. 
for a convention to amend the Constitution by providinl a definition of "person"to include 
a fetus at any state of development after the moment of conception. POPULATION Caisis. 
July-Aug.. 1973. at I. 
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concomitant consequence would be a decline in the importance of 
informal amendment-and hence in the role of the Supreme 
Court. 

Whether this is or is not desirable is an issue of great dimen­
sions. Involved are such basic propositions as the ability of demo­
cratic government to be responsive to the public's needs and 
wants, and the perennial question of the balance among the three 
branches of a government based on a separation of powers. These 
are issues that are quite clearly political to the highest degree. 
Thus the essence of the American constitutional scheme is, as in 
other nations. revealed as preeminently political. The change fore­
seen by the concurring justices in Colemali- 09 may in fact be 
imminent and appropriate. 

109 Sec' nole 67 and accompanying text l'upra. 
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, 	The Alternative Amendinq Clause in Article V: 
Reflections and Suqqestions 

Morris D. Forkosch' 
• 

L INTRODUCTION 

Current efforts to amend the Constitution to reverse or mod­
ify Baker v. Carr' and allow state legislatures to apportion them­
selves on standards other than the Supreme Court's "one man, 
one vote" standard necessitate a review of the Constitution's 
amending provisions.' Article V of the Constitution provides 
two methods for proposing constitutional amendments. First, 
amendments may be proposed by two-thirds of both Houses of 
Congress. Second, "on the application of the Legislatures of two­
thirds of the several states, [Congress] shall call a C!)nvention 
for proposing amendments." Since 1787, the Constitution has 
been amended twenty-five times. In each case, the amendments 
were proposed by Congress pursuant to the first alternative.' 
As a result, the appropriate powers and procedures relating to 
Jhe first alternative are clearly understood.' 

Given Congress' apparent unwillingness to take the initiative 
concerning a reapportionment amendment," the question becomes 
whether Congress will be forced ~o call a Constitutional Conven­
tion under the second alternative. Since the Baker decision in 
1962, at least thirty-two \tate legislatures have sent forty-seven 
separate communications to Congress urging the proposal of a 
reapportionment amendment." Many of these communications 

Professor of Law, Brooklyn Law School. 
1. 369 U.S. 186 (1962). See also Reynolds V. Sims, 377 U.S. 533 

(1964): Gray v. Sanders, 372 U.S. 368 (1963). 
2. Perhaps the "Dirksen amendment" best typifies these current 

efforts. On January 6, 1965, Senator Dirksen and a number of other 
Republicans proposed that the Constitution be amended "to preserve to 
the people of each State power to determine the composition of its leg­
islature and the apportionment of the membership' thereof." S. J. Res. 
2, 89th Cong., 1st Sess. (1965). See also 111 CoNG. REC. 166, 235 (daily 
ed. Jan. 6,1965) (remarks of Senators Dirksen and Douglas). 

3. Dillon v. Gloss, .256 U.S. 368, 373-74 (1921). See also Christian 
Science Monitor, April 3, 1967, p. 9. 

4.' See, e.g., Coleman v. Miller, 307 U.S. 433 (1939) (adoption and 
ratification): Dillon v. Gloss, 256 U.S. 368 (1921) (proposal procedures); 
Keogh v. Neely, 50 F.2d 685, cert. denied, 284 U.S. 583(1931) (methods). 

5. The Dirksen proposal was sent to the Senate Judiciary Com­
mittee where it died. 

6. Alabama, Arizona, Arkansas, Colorado, Florida, Georgia, Idaho, 
Illinois, Indiana, Kansas, Kentucky, Louisiana, Maryland, Minnesota, 
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requested Congress to call for a Constitutional Convention,' 
while others asked Congress to take the initiative as they have 
with previous amendments." Some states requested both pro­
cedures,· resulting in uncertainty as to which should control. 
Even though the requests have not been uniform in substance or 
form, application by two-thirds or more states would appear to 
impose a mandatory obligation on Congress to call a Convention 
under the second alternative. This Article will consider the here­
tofore unused alternative in article V, the problems involved in 
its operation, and its proper role in the amending process. 

II. 	 GENERAL PRINCIPLES OF THE AMENDING CLAUSE 

In general, the scheme of the Constitution's amending pro­
cedure is not very complex. Article V provides that amendments 
may be proposed either by two-thirds of both Houses of Congress 
or by a Convention called at the request of two-thirds of the 
states. The method of ratification of the proposed amendments 
is determined by Congress; ratification may be by three-fourths 
of the state legislatures or by three-fourths of .state conventions. 

The President has no power or place in the amending proc­
ess,'· and, except to the extent construction of the law is re­
quired, neither has the judiciary.l1 The states, with respect to 
their role in the amending process, may resist any federal inter­
ference,l2 except that Congress necessarily dominates before a 
callis issued and in the designation of the ratification method." 

Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New 
Mexico, North Carolina, North Dakota, Oklahoma, South Carolina, South 
Dakota, Tennessee, Texas, Utah, Virginia, Washington,and Wyoming. 
Christian Science Monitor, April 3, 1967, p. 9. In addition, California 
and Rhode Island have expressed some dissatisfaction with the Baket' 
res.ult so that, in eUect, the required two-thirds of the state legislatures 
have· expressed some form of. dissatisfaction with the existing state of 
the law. However, dissatisfaction must be translated into a constitu­
tional form, which is the question here examined. 

7. Alabama, California, Florida, Louisiana, Nevada, North Dakota, 
Oklahoma, Rhode Island, and Utah. 

8; See, e.g., Mississippi, North. Carolina, and South Carolina. 
9•. See, e.g., Alabama, Florida, and North Dakota. 

10. Hollingsworth v. Virginia, 3 U.S. (3 Dall.) 378 (1798). Neither 
has the Vice-President, even though he is the President of the Senate. 
See also Pierce Butler in the United States Senate on November 23, 1803, 
3 FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 400 (1911) 
[hereinafter cited FARRAND, REcmms]. 

11; Coleman v. Miller, 307 U.S. 433 (1939). 
12. The major question implicit here,· and throughout this paper, 

is the extent to which federal law will control the freedom of the states 
to act under article V. 

·13. See RS. CONST. art. V; Coleman v. Miller, 307 U.S. 433 (1939). 

http:judiciary.l1
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Hence, while the federal government may be somewhat by­
passed" through state application and ratification, the states are 
always indispensable in the amending process. 

III. THE STATE LEGISLATURE'S ROLE 

A. THE NATURE AND COMPOSITION OF AN ApPLYING LEGISLATURE 

The Supreme Court, in Leser v. Garnett,'o held that amend­
ment ratification by the state legislature is "a Federal function 
derived from the Federal Constitution" and "transcends any 
limitations sought to be imposed by the people of the state."'· 
However, it is generally recognized that the state legislature's 
composition is the state's own affair, except where a constitu­
tional right may be involved.l7 For example, this view does not 

14. This bypassing involves the substantive content of a proposed 
amendment. Of course, procedures with respect to the call, etc., are 
initially within the federal jurisdiction. In the political theory of 1787, 
this procedure would make a nonresponsive federal body subject to the 
will of the people, although both of the bodies involved are representa­
tives of the same people and should therefore reflect their desires. How­
ever, the federal-state type of governmental division, with its states' 
rights coloration and the fear of a sprawling gargantua, may conceivably 
also be found here, e.g., congressmen are federal, not local, officers. Sec 
Preston v. Edmondson, 263 F. Supp. 370, 372-73 (N.D. Okla. 1967). At 
the same time, state lellislators are local officers. Since ratification is 
always a local function, and the local bedies are given a means of pro­
posing amendments equal to the federal power, does this indicate a 
desired ultimate supremacy on the local level? 

15. 258 U.S. 130 (1922). Leser involved the nineteenth amend­
ment's extension of the vote to women. Two of several objections were: 
(1) the character of the amendment required a state's affirmative con­
sent (Maryland's legislature had refused to ratify it), which the Court 
rejected; and (2) several of the state constitutions had specific provi­
sions which rendered inoperative the ratifications by their legislatures, 
i.e., they were without power to do so. The argument involved the 
states' bill of rights which allegedly forbade the legislatures "to impair 
rthe people's] right of .self-government," and also Tennessee's provision 
forbidding the legislature to ratify any federal amendment proposed 
subsequent to their election. Justice Brandeis disposed of this summar­
ily by stating that the Tennessee (and West Virginia) legislatures "had 
power to adopt the. resolutions of ratification" (in effect refusing to go 
into a fact question that in West Virginia a first vote had rejected the 
proposal, and the second vote of ratification was unlawful under the 
state law), and that their "official notice to the Secretary [of State], 
duly authenticateC; that they had done sO was conclusive upon him, and, 
being certified to by his proclamation, is conclusive upon the courts." Id. 
at 137. Cf. FO~KOSCH, CONSTITUTIONAL LAW 60-61 (1963). 

16. 258 U.S. at 137. 
17. E.g., Baker v. Carr, 369 U.S. 186 (1962); Bond v. Floyd, 251 F. 

Supp. 333 (N.D. Ga.), rev'd, 87 S.Ct. 339 (1966) (criticism of government 
protected by first amendment and not grounds for refusi"'!g to seat duly 
elected representative). 

http:involved.l7
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authorize or justify federal intrusion into the bicameral or uni­
cameral" nature of the applying legislature. A single-bodied 
legislature is just as effective for purposes of ratification and, 
pari passu, application for a Constitutional Convention, as is a 
double body. 

However, in light of Baker v. Carr'9 and the cases following 
it, the question might arise whether a particular state legisla­
ture, at the time of its application, is a duly elected and valid 
body for purposes of the second alternative. It is submitted 
that· this issue, subject to the exceptions herein noted, is pecul­
iarly one of state law. Recognizing that a state legislature may 
noW be under a legal obligation to reapportion, it does not follow 
that the legislature may not act until reapportionment is ef­
fectuated, or that if it does act all statutes, resolutions, and "ap­
plications" are subject to a later declaration of infirmity. 

When the judicial determination of unconstitutional ap­
portionment is subsequent to the questioned legislative action, 
the formalistic and logical ab initio argument20 is either com­
pletely erroneous"' or must be substantially qualified.22 A re­
ductio ad absurdum argument is possible if ratification and not 
application is examined. Since the twenty-third amendment was 

18. Presently, Nebraska has a unicameral legislature. NEB. CONST. 
art. III, § 1. 

19. 369 U.S. 186 (1962). 
20. See, e.g., Norton v. Shelby County, 118. U.S. 425, 442 (1886), 

where it was held that "an unconstitutional act is not a law; it confers 
no rights; it imposes no duties; it affords no protection; it creates no 
office; it is, in legal contemplation, as inoperative as though it had never 
been pas.ed." 

21. See, e.g., 39 Ops. A-rr'y GEN. 22 (1937), advising the President 
that the Supreme Court'. 193'1' overruling of a 1923 decision meant that 
the congressional statute originally declared unconstitutional is now a 
valid act because the "statute continues to remain on the statute books" 
notwithstanding the 1923 declaration of unconstitutionality and may 
therefore now "be administered in accordance with its term.... 

22. In Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 
371, 374 (1940), the court stated: 

The actual existence of a statute, prior to such a determination 
[of unconstitutionality], is an operative fact and may have con­
sequences which cannot justly be ignored. The past cannot 
always be erased by a new ~udicial declaration. The effect of 
the subsequent ruling as to mvalidity may have to be consid­
ered in various aspects-with respect to particular relations, 
individual and corporate, and particular conduct, private and 
official. . .. [I]t is manifest ... that an all-inclusive state­
ment of a principle of absolute retroactive invalidity cannot be 
justified. 

See also Griffin v. Illinois, 351 U.S. 12, 26 (1956) ,. where Justice Frank­
furter concluded that "adjudication is not a mechanical exercise nor 
does it compel 'either/or' determinations." 

http:qualified.22
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finally ratified just one year prior to the Baker case, it is likely 
that the Tennessee legislature was unconstitutionally apportioned 
at the time. Further, it is reasonable to assume that many 
other legislatures were malapportioned when they ratified the 
twenty-third amendment." Yet, is there any serious dispute 
whether a United States citizen residing in the District of Colum­
bia is able to vote in a Presidential election? 

It seems even clearer that when the legislature merely re­
quests a Convention rather than ratifies an amendment, an 
objection to the application on the basis of" unequal apportion­
ment will not be sustained. Moreover, such a contention over­
looks political and pragmatic considerations. Subsequent con­
stitutionally apportioned legislatures will be able to recall, re­
scind, or otherwise void the former applications," for appar­
ently there is no restriction upon rescission as there seemingly 
is with respect to ratification.2• 

B. THE MECHANICS of"MAKING AN APPLICATION 

Procedural details relaijng to the time, place, etc., of leg­
islative sessions in which an application for a Convention call 
may be made are clearly within the state's discretion. 2 • While 
a legislature may desire a special 1!ession for this purpose, it 
seems that this matter could be handled during a general ses­
sion. The only real procedural question concerns the vote re­
quired to make an application. The answer will depend on the 
form the application takes and what a particular state's consti­

23. Justice Harlan, dissenting in Gray v. Sanders, 372 U.S. 368 
(963), pointed to "at least 30 state legislatures [which] had been 
challenged in state and federal courts, and, besides this one, 10 electoral 
cases of one kind or another are already on this Court's docket." The 
assumption is that at least one-quarter plus one of the states in 1960-61 
were improperly apportioned when the twenty-third amendment was 
proposed and ratified. 

24. At least twenty-"ixof the thirty-two legislatures which have 
applied for reconsideration of the Baker decision, were malappor­
tioned at the time of application. Twenty of these legislatures have 
subsequently reapportioned, including Alabama, Nebraska, Marylanc!, 
Minnesota, and Tennessee. The reapportioned Maryland legislature in 
March, 1967, considered rescinding their communication and failed to 
do so by only one vote. But consider the situation where there is a 
continuing malapportionment or the reapportioned legislature is still 
not constitutional and the legislature rescinds. What result? 

25. See Coleman v. Miller, 307 U.S. 433 (1939), as discussed in 
FORKOSCH, CONSTITUTIONAL LAW 92-93 (1963). 

26. See, e.g., Coleman v. Miller, 307 U.S. 433 (1939), which holds 
that the efficacy of the internal rejection-and-then-ratification proce­
dure by a legislature to be a political question. 
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tution, statutes, or legislative rules require. Presently, some ap­
plications can be made when supported by fifty~one per cent 
of the legislaJure. Other legislatures, however, cannot apply 
unless sixty-five per cent of their members favor such action. 
Arguably, some uniformity should be sought. 

Several state constitutions require a referendum before the 
legislature may apply. This requirement has been held uncon· 
stitutional for purposes of amendment ratification,2f but it need 
not follow that for purposes of application the same result is 
required. However, since the constitutional language makes it 
clear that the legislatures have to make the applications, one 
may predict that mandatory referenda will be frowned upon. 
At the same time, if the legislature chooses to adopt a permissive 
referendum procedure, it seemingly has not violated its consti· 
tutional responsibility, for it must stilI make the ultimate deci· 
sion to apply.'s 

Perhaps· the most important question facing the legislatures 
applying for a Convention call is the appropriate form for the 
application. In the past, Congress has received, inter. alia, "me­
morials,"20 "petitions," "resolutions," and "statutes."'o Are thest' 
documents effective? Do they each manifest the same thing in 
the present context? . Historically, the term "application" was 
adopted in its generic sense, albeit within the framework of 
existing legal definitions. The Constitution's draftsmen, more­
over, did not indicate any desire that a technical construction be 

27. In Hawke v. Smith, 253 U.S. 221 (1920), the Court condemntod 
the use of popular referenda during the ratification of the eighteenth and 
nineteenth amendments. The rationale was that a federal function Is 
involved which "transcends any limitations sought to be imposed by 
the people of a State." Leser v. Garnett. 258 U.S. 130, 137 (1922). 

28. If the referendum is to be binding when discretionarily held, I 
different problem· would be presented. although here again the abov. 
conclusion seems applicable. See Hawke v. Smith. 253 U.S. 221 (1920). 

29. WEBSTER'S NEW INTERNATIONAL DICTIONARY 1534 (2d ed. unabr. 
1934) gives several definitions, one being "a statement offects, addressed 
to the government ..• often accompanied with a petition or remon· 
strance." BLACK. LAW DICTIONARY 1136 (4th ed. 1951) defines it as ", 
document presented to a legislative body ... containing a petition ....­

30. In late 1964, the annual General Assembly of the States. spon­
sored by the Council of State Governments, published a model petition 
which called upon Congress to convene a Constitutional Convention \0 
propose an amendment to permit one house of a state's legislature \0 
be apportioned on a basis other than population. This model, howevlr, 
has not been uniformly adopted. The model, in part, provided "The 
Legislatures of the State of ....... ..:..._............... pursuant to joint resoluUoo 
hereby makes Application to the Congress of the United States to call 
a Convention for proposing amendments to the Constitution of th. 
United States." 
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given to the te:nn. Since the state executive may not veto the 
application, because no law is being created," there is no reason 
why a "joint resolution" should not qualify as a proper applica­
tion from the state legislature.32 The result would be analogous 
to the use of a congressional Joint Resolution in proposing the 
twenty-first amendment under the first alternative.s3 In any 
event, the ultimate decision concerning the appropriate form will 
be made by Congress. While a uniform application' form is de­
sirable, any communication substantially manifesting a legisla­
tive desire that such a convention be called should suffice. 

While consideration has focused thus far on the form of the 
application, several points concerning the substantive require­
ments .should be noted. The prime question is. what the appli­
cation mlist say. Clearly, it should express the legislature's 
desire for a convention and shoul<l apply to Congress to call 
such a body into existence. Further, there appears to be no 
reason. to require that the application be limited to one particular 
amendment as article V speaks of "amendments." 

Finally, the amending clause clearly provides that each ap­
plication must be made to Congress. There may be, however, 
some question as to what the term "Congress"-means in this con­
text. The Constitution creates "a Congress ... which shall con­
sist of a Senate and House ...."3' While joint ~essions of Con­

31. Smiley v. Holm, 285 U.S. 355 .(1932), where a federal census 
necessitated a loss of representation in the House of Representatives, 
the legislature reapportioned but the governor vetoed, and the. Supreme 
Court upheld this gubernatorial participation in the lawmaking func­
tion, is distinguishable. The Court has refused to uphold a state legIs­
lature's concurrent resolution increasing the number of representatives, 
Koenig v. Flynn, 285 U.S. 375 (1932), or a bill decreasing them, Carroll 
v. Becker, 285 U.S. 380 (1932), where n:'.:t submitted to the governor as 
required by their constitutions. 

32. Recognizing that "legislature" has a particular meaning in ar­
Ucle I, § 4, ~Iause one of the Constitution, and the Governor may partici ­
pate therein, it does not necessarily follow that such a construction must 
be given in all cases. As Chief Justice Hughes wrote: 

The use in the Federal Constitution of the same term in differ­
ent relations does not always imply the performance of the same 
function. The legislature may act as an electoral body, as. in 
the choice of United States Senators under Article I, section 3, 
prior to the adoption of the Seventeenth Amendment. It may 
act as a ratifyin1l" body, as in the case of proposed amendments 
to the Constitution under Article V . . .. It may act as a 
consenting body, as in relation to the acquisition of lands by the 
United States under Article I, section 8, paragraph 17. Wherever 
the term 'legislature' is used in the Constitution it is necessary 
to consider the nature of the particular action in view.... 

Smiley v. Holm, 285 U.S. 355, 365-66 (1932). 
33. See Hollingworth v. Virginia, 3 U.S. (3 Dall.) .378 (1798). 
34. U.s. CONS'l'. art. I, § 1. 

http:alternative.s3
http:legislature.32


726 


gress are authorized by the Constitution,as delivery to these ses­
sions should not be required. The more realistic procedure would 
be to recognize the applications as delivered when they are de­
posited with the presiding officer and the keeper of the records 
of both Houses. 

IV. CONGRESS' ROLE 

A. THE APPROPRIATE TEST FOR PROPER ApPLIC1--:O:0N 

Since CongreSs determines whether a proper and valid rati­
fication has occurred, arguably it has a similar power with re­
spect to applications. The rationale is that some body must.have 
the power to decide' such questions and, with judiCial withdrawal 
or impotence;" . Congress is the only body external to the in­
dividual states capable of making this determination. Bootstrap 
validity to a state's application cannot be granted, even though 
congressional power· may be exercised unwisely, for in this latter 
situation the state involved may easily reapply in a correct and 
valid manner. A hodge-podge of conflicting and even peculiar 
procedures is thus avoided, as a congreSSional determination in 
one instance will provide a preCedent for the rest of the states. 

In construing applications against the language of article 
V, the test appears to be whether the document substantially 
manifests a legislature's desire that a Convention call be made. 
Given that Congress will be the final arbiter, political rather 
than legal co.iderations will be involved. It is opined that 
when the basic political temper of thirty-four states is evi­
denced in slightly different fashions, as herein considered, Con­
gress will not be likely t. nit-pick the applications. Rather, ap­
plications will be given liberal constructions. At the same time, 
however, where an express limitation or requirement is set forth 
in such an application, restricting the scope of the Convention's 
authority, so that the application is inconsistent with the other 
applications, the Judiciary Committees of both Houses will have 
no choice but to ignore the document or, preferably, to reject and 
return it to the state legislature with an adequate explanation. 

Another consideration in determining whether a proper ap­
plication has been made is the timeliness of the application. 
More particularly, is there any time limitation imposed by Con­

35. U.S. CONST. art. II, § 3. 
36. Ct. Coleman v. Miller, 307 U.S. 433 (1939). The CGurt held 

• that Congress, not the courts, is the body to determine whether a proper 
ratification has been made, for the question is "political" rather than 
Ulegal." 
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gresS or the Constitution within which the required number of 
applications must be received? Several recent proposed amend­
ments have required that ratification must occur within seven 
years to be effective.aT The child labor amendment, however, 
contained no such limitation."' Thirteen years later, it still had 
not been ratified. In the interim there had been rejections, re­
fusals to ratify, ratifications, and even some states taking one 
position and subsequently reversing it. In Coleman v. Miller,.· 
the Court considered a twelve year lapse of time in the Kansas 
legislature's ratification!· Three Justices reasoned that "in the 
absence of a limitation by the Congress, the Court can [not] and 
should [not] decide what is a reasonable period within which 
ratification may be had ... [as] the questions they involve are 
essentially political and not justiciable."'" Four concurring Jus­
tices felt that even this holding was beyond the Court's power for 
"undivided control of that [amending] process has been given 
by the. [Fifth] Article exclusively and completely to Congress."" 
By analogy, therefore, Congress has complete power to deter­
mine the reasonableness of the time within which the required 
two-thirds of the legislatures must apply and, regardless of its 
decision, no judicial relief is possible. However, if the ratifica­
tion period heretofore used for certain proposed amendments is 
any criterion, there is support for the view that seven years be­
tween the first application· by a legislature and that of the last 
could and should be the standard. As with ratification, a seven 

37. See the congressional proposals for the eighteenth, twentieth, 
twenty-first, and twenty-second amendments. 

38. See Coleman v. Miller, 307 U.S. 433 (1939). 
39. 307 U.S. 433 (1939). 
40. As noted in Coleman. the Kansas Legislature had. inter alia. 

rejected the amendment in 1925. Twelve years later the legislature 
reversed its position and ratified the amendment. Id. at 435-36. 

41. ld. at 452, 454. 
42. ld. at 459. The two dissenters felt the Court should and could 

decide that more than a reasonable time had elapsed. They' quoted at 
length from and based their dissent upon Dillon v. Gloss, 256 U.S. 368, 
375 (1921), although there a congressional requirement of 7 years for 
ratification of the eighteenth amendment was met in a year and half. 
Included in this quotation was: 

[T]here is.a fair implication [in article V] that [ratification] 
must be sufficiently contemporaneous in that number [three­
quarters] of States to reflect the will of the people in all sec­
tions at relatively the same period, which of course ratification 
scattered through a long series of years would not do. . .. . 

ld. at 472. One may therefore conclude that Dillon v. Glos. has lost its 
judicial gloss but, it is suggested, the policy may still be. applicable 
to applications because Congress, and not the judiciary, decides this 
matter. 

http:effective.aT
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year period for application would afford states, whose legisla­
tures do not meet annually, sufficient time to consider the pro­
posal adequately while allowing for local discussion. f • Yet, such 
a period would require that the necessary number of legisla­
tures must agree, somewhat contemporaneously, that such a con­
vention is necessary. 

B. THE CONVENTION CALIr-MANllATORY OR PERMISSIVE? 

Assuming that the required number of state legislatures 
make proper applications, the question arises whether the term 
"shall," found in the second alternative, places a mandatory ob­
ligation on Congress to issue the convention call. To illustrate 
the importance of this issue, one need only consider the 1929 
communication from the Wisconsin legislature informing Con­
gress that with its own application more than two-thirds of 
the state legislatures had submitted applications for a Constitu­
tional Convention (although on various subjects), .that the con­
stitutional language was mandatory, and that Congress $hould 
perform its duty." Congress failed to act or even acknowledge 
the request. If, in disregard of support for a Constitutional Con­
vention, Congress ignores such applications, and the judiciary re­
fuses to exert jurisdiction because of the political nature of the 
issues involved, then what value can the alternative have? 

Further, "shall" has been interpreted by the judiciary as 
meaning "may"" or "must" depending on the particular context. 

43. Of course these great debates are not a necesslty,'aS the 
"sleeper" applications-applications passed by one legislature and sub­
sequently reconsidered by the same legislature-:..seemingly indicate. 
However, it does seem desirable to allow suHlcient time for such dis­
cussion. 

44. See Martig, Amending the Constitution-ATtlele Floe: The Kel/­
stone of the Arch, 31> MICH. L. REv. 1253, 1267, 1269, 1270 (1937), where 
it is stated that since 1789 "at least thirty-six of the states have at one 
time or another made application to Congress for a convention••.." 
Smce the early applications concerned the later-ratified Bill of Rights, 
these can be subtracted so that between 1833 and 1929 at least 32 
requests were made. However, some of these may be time-condemned 
and, after 1893 eleven of the thirty-three states applying were satisfied 
when the seventeenth amendment was submitted and ratified. 

45. Taylor v. Taintor, 83 U.S. (16 Wall.) 366, 371 (1873) held that 
"shall" in. the context of article IV, § 2, clause 2 is not absolute and if 
qualified by the requirements of the surrounding states. This decision 
is surprising because earlier Congress had imposed a mandatory duty 
upon the governors to deliTel' up fleeing criminals. 1 Stat. 302 (1793), 
18 U;S.C. § 3182. See also Kentucky v. Dennison, 65 U.S. (24 How.) 66, 
107 (1861) (federal statute. imposed nonmandatory obligation on recal­
citrant official). 
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If the former meaning is attributed to the amending provision, it 
would result in the circumscription of the state legislature's role 
in amending the Constitution.4° While the members of Congress 
are subjected to some political pressure from their constituents, 
this begs the question and is an unsatisfactory safeguard for 
such a crucial matter. 

The more reasonable construction, in view of the alternatives 
in article V, is that Congress has a mandatory obligation to call 
the Convention. Thus, Congress is relegated to a purely inter­
mediate role under the second alternative with no power to con­
sider the wisdom and necessity of a Con:ention call. 

The 1787 Convention debates appear to sustain this con­
struction. Madison's Notes disclose that Morris of Pennsylvania, 
when the amending artiCle was being discussed just two weeks 
before the Convention terminated, "suggested that the [national] 
Legislature should be left at liberty [exclusively]" to call a con­
vention, whenever they please. The art: was agreed to nem: con: 
[without contradiction]."48 ·To that time the major proposals 
reaching the Convention limited the institution of the amending 
process to the state legislatures, with Congress required to fol­
low suit, i.e., it "shall call a Convention for that purpose"when 
two-thirds of the state legislatures make "application" therefor"· 
Morris wanted to have only Congress "at liberty to call a con­
vention, whenever they please,"5o and the Pinckney Plan,~1 with 

46. This was the fear expressed by Mason on September 17, 1787 
when he successfully moved the amendment of the proposed article. 
This stifling of the people's will could be done, for example, in the 
Senate by a minority of the members where they constitute a majority 
-of a minimum quorum to transact 'business or where they engage in a 
filibuster. 

47. Mason gives this account of what transpired: 
Anecdote. the constn as agreed at first was that amendments 
might be proposed either by Congr. or the legislatures a commee 
was appointed to digest & redraw. Gov. Morris & King were of 
the commee, one morng. Gov. M. moved an instrn for certain 
alterns (not ¥.. the members yet come in) in a hurry & without 
understanding it was agreed to. the Commee reported so that 
Congr. shd have the exclusve. power of proposg. amendmts. 
G. Mason observd it on the report & opposed it. King 'denied 
the constrn. Mason demonstrated it. & asked the Commee by
what authority they had varied what had been agreed. G. 
Morris then impudently got up & said by authority of the con­
vention & produced the blind instruction beforementd. which 
was unknown by ¥.. of t1ie house & not till then understood .by
the other. they then restored it as it stood originally. 

3 FARRAND, RECORDS 367-68. . 
48. 2 FARRAND. RECORDS 461f. 
49. Id. at 467, n.23. 
50. See note 48 supra and accompanying text. It is susceptible to 

the intrepretation that "also" may be inserted between "Legislature" 
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both alternative methods utilized, seemed to have been ignored. 
However, one week before the delegates terminated their labors 
both Gerry of Massachusetts and Hamilton of New York con­
tended that the inability of Congress to propose amendments 
was a defect too great to be permitted," whereupon a motion to 
reconsider was passed. Madison, seconded by Hamilton, suc­
cessfully moved a new proposal"" which modified the desires of 
Morris slightly .. The original major plans and suggestions placed 
the proposing power exclusively in the hands of the states, (the 
Virginia Plan specified "that the assent of the National Legisla­
ture ought not be required,")" so that the states' application 
required Congress to call an amending convention. Madison and 
Hamilton wanted to permit only the Congress itself to propose 
amendments, without any convention, but such proposals were 
to be made either when both legislative bodies so desired or when 
the states applied to Congress to propose an amendment. De· 
spite early fears that the Congress may abuse its power," the 

and "should." If this is the, intrepretation then Morris, in effect, was 
adopting a modified version of the Pinckney alternatives. See note 51 
infra. The text intrepretation is utilized, although even with this alter­
native intrepretation the same conclusions would result. 

51. The Pinckney Plan provided: 

If Two Thirds of the Legislatures of the States apply for the 

same The Legislature of the United States shall call a Conven­

tion for the purpose of amending the Constitution-Or should 
Congress with the Consent of Two thirds of each house pro­
pose to the States amendments to the same-the agreement of 
Two Thirds of the Legislatures of the States shall be sufficient 
to make the said amendments Parts of the Constitution. 

3 FARRAND, RECORDS 601. 
52. 2 FARRAND, RECORDS 557-59. 
53. Ibid. The Madison proposal was that the Congress "whenever 

two thirds of both Houses shall deem necessary, or on the application 
of two thirds of the Legislatures of the several States, shall propose 
amendments . .. . " 

54. 1 FARRAND, RECORDS 22­
55. "13. Resd. that provision ought to be made for the amendment 

of the Articles of Union whensoever it shall seem necessary, and that 
the assent of the National Legislature ought not to be required thereto." 
1 FARRAND, RECORDS 22. For Randolph's additional views on why article 
V may not be a sufficient protection against the Constitution's imper­
fections, see his letter to the Sl'eaker of the Virginia House of Delegates 
on Oct. 10, 1787. 3 FARRAND, REcORDS 126-27. 

The first discussion by the Convention <as a Committee of the 
Whole Housel of this proposal discloses that "several members did not 
see the necessity of the [entire] Resolution at all, nor the propriety 
of making the consent of the NatL Legisl. unnecessary." 1 FAlUlANIJ, 
RECORDS 202. Mason urged the necessity of the Resolution. ConcemiJIg 
the role of the federal legislature, he felt: . 

It would be improper to require the consent of the Nat!. Legis­
lature, because they may abuse their power, and refuse their 
consent !In that very account. The ol'portunity for such an 
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Madison-Hamilton language was retained until the last day of 
the Convention's labors, but the new and additional fears ex­
pressed by Mason and others resulted in the language now 
found in the Constitution.'· 

It may be remarked that Hamilton, in seconding Madison's 
proposal, was playing a somewhat foxy game. He did not like 
the Virginia Plan which expressly placed the amending power 
out of reach of the federal government, but he did not care 
(dare?) to make a direct assault upon it. His objections stressed 
the contention that state amending powe: would be exercised 
only to increase the states' powers, whereas the Congress would 
be the first to perceive and would be most sensitive to the need 
for amendment on behalf of the new federal Union; therefore, 
this federal body "ought also to be empowered. . . to call a Con­
vention- There could be no danger in giving this power, as the 
people would finally decide in the case."" In other words he 
would merely add to the pending proposal a second method and 
body able to call a Convention. Madison's proposal, however, 
went even beyond Hamilton's desires and the latter, therefore, 
enthusiastically and quickly seconded it, utilizing Madison's re­
spect and influence amongst the delegates to attain a stronger 
central government. But, it must be concluded, that when Ham­
ilton's new plan eventually failed, he willingly settled for what 
still was more than he had suggested. If Congress now could 
itself propose, without the states, then the states, without the 
Congress (save for the ministerial call) could have a Convention 
called for "proposing" new amendments. 

This background of conflicting plans, the apparen.t compro­
mise at the last moment, and the language ultimately adopted, 
suggests that the draftsmen's intent was that Congress should 
be able to propose' amendments directly and that the states 
should be able to accomplish the same indirectly. Therefore, 
unless one does violence to the legislative history, it isclear that 

abuse, may be the fault of the Constitution calling for amend­
ment.. 

1 FARRAND, RECORDS 203. Randolph "enforced" these arguments, and the 
final clause, i.e., without the consent of the Congress, was postponed, 
while the first provision was passed. 1 FARRAND, RECORDS 202-04. Even­
tually, of course, this final clause was deleted, other changes made, and 
Congress given independent power to propose. 

On June 19th the Committee of the Whole House, by a 7-3 vote of 
the states, decided not to agree to the Jersey propositions but to report 
those offered by Mr. Randolph. 1 FARRAND, RECORDS 313. 

56. See, e.g., the language of the Pinckney Plan, note 51 supra. 
57. 2 FARRAND, RECORDS 558 (Emphasis added). 

59-609 0 - 80 - 47 
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the term "shall" in the present context imposes a mandatory ob­
ligation on Congress to call a proposing Convention when two­
thirds of the state legislatures properly apply.GII 

Even under the above construction, there is a problem of 
enforcement should Congress choose to ignore proper and suf­
ficient applications. Arguably, legal recourse is available. The 
federal judiciary might conceivably take the position that it has 
jurisdiction to interpret the term "application." It is highly un­
likely, however, that the courts would become so involved, let 
alone attempt to force Congress by a writ of mandamus or other­
wise· to issue such a call. However, the states may be able to 
achieve the necessary action by applying political pressure. Were 
two-thirds of the state legislatures Wliformly to move for a Con­
vention, it is politically unrealistic to expect that Congress would 
ignore the matter. Additionally, personal commWlications from 

58. Madison's contributions to the Federalist, number forty-three, 
is the only one of the eighty-five papers that significantly mentions the 
amending article. In the eighth subdivision only one paragraph is 
found on this power. The fifth sentence reads: "It, moreover, equally 
enables the general and the State governments to originate the amend­
ment of errors, as they may be pointed out by the experience on one 
side, or on the other. . .." 

In the First Congress Madison, on May 4, 1789, gave notice "that 
he intended to bring on the subject of amendments" so as to comply with 
the (implied) promises to the ratifying conventions that a Bill of Rights 
would be added to the Constitution. 1 ANNALS 247 (Gales ed. 1834). 
[This is discussed in greater detail in Forkosch, Who ATe the "People" 
in the Preamble to the Constitution?, 51 WEST RES. L. REV. - (1967).] 
The next day Bland (Va.) presented an application by that state's legis­
lature for amendments, attempting thereby to follow the alternative 
amending procedures. Objections. were made to its consideration until 
the proper number of states "concurred in similar applications," and 
Madison also "doubted the propriety of" the procedures: 

until two-thirds of the State Legislatures concurred in such 
application, and then it is out 01 the power of Congress to de­
cline complying, the' words of the Constitution being express 
and positive relative to the agency Congress may have in case of 
applications of this nature. . .. From ... [the Fifth (Amend­
ing) Article's language] it must appear, that Congress have no 
deliberative power on this occasion •... 

Therefore, he suggested the Virginia application be entered on the House 
minutes and remain on file until the proper number of "similar appli­
cations" arrive. The objecting member agreed with these views but 
the introducing member, Bland, while agreeing that Congress was 
"obliged to order the convention when" the proper number of legislatures 
applied, still felt that as the present application contained "a number of 
reasons why it is necessary to call a convention," these reasons should 
"be properly weighed" now in a Committee. A few others d!scussed 
this briefly and one member suggested the applications be placed in the 
minutes and wait for others, the original to be deposited in the archives; 
to this Bland agreed. Ibid. at 249-251. 
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constituents and state legislators should sufficiently motivate any 
.Congressmen interested in re-election. Beyond this, unfortun­
ately, Congress may be free to ignore its obligation if it so 
chooses. This, perhaps, is the most important defect in the 
amending provision. 

C. THE MECHANICS OF A CONVENTION CALL 

Assuming that the necessary two-thirds of the states satisfy 
the above requirements, how does Congress call a Convention? 
It seems that a Joint Resolution, analogous to.the one employed 
for the ratification of the twenty-first amendment, should be 
sufficient. Moreover, a simple majority of each House should be 
able to pass such a resolution, as the two-thirds requirement ap­
plies only to the state legislatures' applications. This is proper 
since Congress' function is procedural, and a majority vote should 
be sufficient to determine how the call is to be worded. 

Further, a congressional "call" implies that Congress will do 
more than inform the states that the requisite number of ap­
plications has been received. The importance of this call must 
not be overlooked. It becomes the guideline fo.r all procedures 
up to the time of the Convention and, to an extent, is the juris­
dictional support for that body. It is, therefore, essential that 
the call be drafted with care and foresight. The Congress may, 
of course, delegate some of the procedural matters to the states 
as it did with respect to ratification of the twenty-first amend­
ment.·· In any event, the call should make clear who has the 
power to establish procedures. 

V. THE CONSTITUTIONAL CONVENTION 

Assuming that Congress issues a call, it is fairly well es­
tablished that each state need not affirmatively respond. His­
torical support for this proposition is found in the 1787 Con­
vention.60 There Rhode Island refused to participate or even 
sign the proposed Constitution, and it did not ratify until more 
than a year after the required ninth state had so done." Simi­

59. Compare Lincoln, Ratification bV Conventions, 18 MAss. L. Q. 
287 (1933) (contending for exclusive state power), with Comment, Rat­
ification of Constitutional Amendment bV State Conventions, 2 GEO. 
WASH. L. REV. 216 (1934) (contending for congressional power). 

60. The Journal of the Convention discloses that "sundry Depu­
ties ... appeared . . .." 1 FARRAND, RECORDS 1. 

61. On May 29, 1790. The required ninth state had ratified on 
June 21,1788, followed. by Virginia (June 25) and .New York (July 26). 

http:vention.60
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larly, not all states have ratified all proposed and adopted 
amendments. Still others have rescinded prior ratifications." 
It would, therefore, appear that a state may not only refuse to 
support the Convention but, judicially, no method exists to com­
pel participation." 

A. SELECTION OF CONVENTION DELEGATES 

The amending provision is silent on the method of choosing 
delegates to the Convention. It seems clear that even if Congress 
has the authority to designate a method of selection, such deci­
sions shoul!l be left to the respective states. It is further sub­
mitted that a special election,totally unconnected with any other 
issues, should be held in each state to select the delegates. II< 

Such elections should. take place no less than thirty days after 
the final nomination of delegates so as to allow adequate local 
discussion. This approach is clearly consistent with the tradi­
tion, political theory, and spirit of article V. 

The qualifications of the voters in such a special election 
should present little difficulty. Congress could either establish 
the necessary requirements or delegate this power to the states. 
Although the ·Constitution·· permits Congress to alter regula­
tions (except as to the places of choosing Senators) adopted by 
the states for national elections, it has not exercised this power. 
It would seem unlikely that Congress would now attempt to exer­
cise such powers under the alternative amending clause. And 
since the voters "in each state shall have the qualifications 
'requisite for [voters] of the most numerous branch of the state 
legislature," state law may be employed to define these qualifi­
cations."" 

62. E.g., New Jersey, Ohio, and Oregon later rescmded their rat­
ifications of the fourteenth amendment. . 

63. While the original jurisdiction of the Supreme Court permits a 
recusant state to be sued, and procedurally a suit is therefore feasible, 
the substantive cause of action remains unclear regardless of whether 
the Court would undertake to pass upon the question. Carried to an 
extreme, suppose not one or two states so refrained but one more than 
one-third, so that there would be an insufficiency if two-thirds of the 
states were required to propose under article V. 

64. The importance of the Convention and its work suggest a spe­
cial election. Wbere ratifying conventions were used' for the twenty-first 
amendment, the delegates were elected. 

65. U.S. CONST. art. 1, § 4; cl. I. 
66. U.S. CONST. art. 1, § 2, cl. 1; see Brudlove v. Suttles, 302 U.S. 

277 (1937); Minor v. Happersett, 88 U.S. (21 Wall.) 162 (1874). The 
right to vote is itself a: federal constitutional one, United States v. Clas­
sic, 313 U.S. 299 (1941); Ez parte Yarbrough, 110 U.S. 651(1884). 
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The amending provISIon does not cover expressly or im­
plicitly qualifications and requirements for other delegates to a 
Constitutional Convention or delegates to a ratifying convention. 
Thus, a degree of parallel interpretation may be used, and the 
method and manner of qualifying delegates for a ratifying con­
vention may be drawn upon by analogy. 

The initial question is whether <!ongress has the power to 
prescribe qualifications for the Convention delegates. The Con­
stitution's silence allows one to argue that by omitting qualifying 
language the 1787 Convention. intended to give Congress such a 
discretionary substantive power.S7 This position finds some sup­
port in the composition and qualifications of the delegates to the 
1787 Constitutional Convention.SR The call by Congress for the 
original Convention was simply for "delegates who shall have 
been appointed by the several states."·" This call, in effect, 
permits the inference that Congress could have specified the 
necessary requirements but chose to leave the matter 'with the 
states.'o 

Further support for this position is found in the fact that 
Constitutional Conventions are a federal function. Since ratify­
ing legislators, when Congress chooses this mode, engage in a 
federal function,T' a 'proposing Convention and its delegates, by 
parity of reasoning, should be similarly viewed as engaging in a 

Thus, all applicable federal constitutional and statutory limitations upon 
the states, and rights of persons would apply; e,g" the Voting Rights Act 
of 1965, 79 Stat. 437, 42 U.S.C. § 1971 and the Civil Rights Acts of 1957, 
1960, and 1964. See also 28 U,S.C. § 1343; 18 U.S.C. § 241. 

67. This finds support in the February 21, 1787, call by Congress 
for a convention "of delegates who shall have been appointed by the 
several states" implying that the qualifications might have been stated 
but were being left up to the states. 3 FARRAND, RECORDS 13-14. 

68. For example, while there were only four delegates under thirty, 
namely, Dayton (27, N.J,), Mercer (28, Md.), Pinckney (29, S.C.), and 
Spaight (29, N,C.) ,there were fifteen in their thirties. Franklin, at 
eighty-one, was the elder of the Convention, The average age of the 
delegates was 42. Whether or not the qualifications for a future Sena­
tor included the attainment of the age of thirty because of the large 
number above that age, or shortly to meet it, is conjectural; but the fact 
that the age for the House was set at twenty-five, when only Dayton 
(a nonentity) was, for practical purposes, then ineligible for the Senate, 
suggests that the. preponderance of young men in the Convention pre­
disposed youthful qualifications. 

69. 3 FAaRAND, RECORDS 14. 
70. For example, at the New York Convention ratifying the twenty­

first amendment, the qualifications ,for the convention delegates' were 
silent as to age. This was not astonishing as the sta:te constitution omits 
any requirement of age as a qualification for the state legislature. 

71. See notes 27, 31 supra. 

http:Convention.SR
http:power.S7
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federal function. Either by analogy to the preceding conclusions, 
or because Congress issues the call, or because the process results 
in one national convention, as opposed to fifty local ones, a 
federal function is clearly involved in the second alternative. 

While it would appear that congress has the power to es· 
tablish the qualifications for future Convention delegates, prac. 
tical pOlitical considerations make it unlikely that. this power will 
be exercised. It is far more consistent with a politician's be­
haVioral pattern for him to follow a parallel method, where none 
else is available, than to blaze new trails. Once a precedent is 
established, the procedure is thereafter continued save where 
substantial defects are disclosed. Accordingly, common sense and 
political considerations conduce to the suggestions hereaftllr 
made. 

Assuming, therefore, that Congress directs that the dele­
. gates to the proposing Convention be selected locally, the ques­
tion becomes what probable substantive qualifications must the 
delegates satisfy? The experience under the twenty-first amend· 
ment's ratifying conventions sh(luld supply part of the answer. 
There, a congressional Joint Resolution'·' was deposited in the 
Department of. State calling for ratifying conventions, and the 
state legislatures were promptly notified. The legislatures then 
passed statutes calling for a "state convention" to be held at a 
specified time, place, and hour "to consider and act upon the 
ratification of the proposal."78 In other words, a procedure had 
to be improvised, and, to allay any objection, the legislature 
carefully established procedures consistent with those used in 
the state functions. The New York statute, for example, provided 
that one hundred fifty delegates to the Convention were 

.. to be eleded from the state at large, each of whom shall be a 
citizen and inhabitant of the state. . .. A person qualified at 
the time of such election to vote . • . for a member of assembly
[the lower or more popular body] ... shall be qualified .... 
Statutes disqualifying a person for public office because he then 
holds another public office shall not apply • . • . u 

72. 47 Stat. 1625 (1933). 
73. See, e.g., N.Y. Sess. "Laws, 1933, ch. 143, pp. 525-33'­
74. Id. at § 2. There was no primary election but nominations were 

to be by petition, which was then described (§ 3); election details, bal­
lot sample, etc.; were then set forth in §§ 4-7; other provisions led up to 
the convention itself, with delegates to "take the constitutional oath of 
office" and to be called to order by the governor or lieutenant goverDQr
acting as temporary president .(§ 10); the "convention shall be the judge
of the election and qualification of its members ..." enact its own rules, 
elect officers, etc. (§ 11); ratification was to be by "a majority of the 
total number of delegates" and a certificate, in triplicate, by the COD­
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The election and convention were duly held and the amendment 
was ratified without any objection as to the procedural matters. 
It should be noted that delegates did not have to possess the 
same qualifications as a congressman or a senator. Rather, citi­
zenship and inhabitancy were the only requirements.TO 

By analogy, delegates to a proposing Convention should not 
have to ·satisfy constitutional requirements imposed upon sena­
tors or congressmen. Two factors, however, seem to militate 
against this conclusion. The Constitution permits ratification by 
state legislatures or state conventions, and no great violence is 
done to this language if such legislators or delegates, chosen 
locally, satisfy local qualifications. But with respect to proposing 
Conventions, it is a national legislature or convention which is 
involved, and it would appear that the states are, therefore, 
completely proscribed from any substantive intrusion'" This 

vention's president and secretary was to· be deposited with the state's 
secretary who would transmit one each to the United States Secretary 
of State, to the Senate's presiding officer, and to the House's presiding 
officer "in the manner in which amendments to the Constitution of the 
United States, submitted to the legislature for ratification are certified 
.•••" (§ 12). U may be noted that such notice of ratification. to the 
Secretary of State was held to be binding upon him and., when certified 
by his own proclamation, conclusive upon the courts. See Leser v. 
Garnett 258 U.S. 130, 137 (1920). This ministerial function has been 
transferred to the administrator of General Services, 65 Stat. 710-11 
(1951), 1 U.S.C. § 112 (1964). . 

75. Of cour1lE!, state requirements for its lower house applied, but 
this was by choice 

76. Are the states proscribed from determining substantive quali­
fications unless and until Congress affirmatively so permits? Or may 
the states act, assuming Congress fails so to do, unless and .until Con­
gress prevents them from so doing? These usual proscription-pre­
emption doctrines briefly state that where the subject-matter involved 
is national in character and requires national uniform legislation the 
states are proscribed from action, assuming they can act otherwise (e.g., 
constitutionally they cannat declare war in any conceivable situation), 
unless and until Congress permits it. See, e.g., Leisy v. Hardin, 135 U.S. 
100 (1890); In re Rahrer, 140 U.S. 545 (1891). However, where such 
character and uniformity are not found, and assuming the states can 
otherwise act, the states may do so unless Congress either denies state 
actien, even though it does not itself act, or acts thereon and thereby 
preempts the subject-matter. Congress may specifically permit the 
states to act until fedetallegislation is enacted, as in Cooley v. Board 
of Wardens, 53 U.S. (12 How.) 299 (1851). 

In the instant situation it would appear that the substantive qual­
ifications of proposing delegates is very definitely a national matter 
requiring uniformity, and thus precluding state action. But does this 
proscription mean that Congress may affirmatively permit the states, 
when Congress issues the Convention call, to set any SUbstantive qual­
ifications? Proscription has a coin-face, namely, that in certain instances 
the states can never act, and Congress has no authority to delegate any 

http:requirements.TO


738 


1072 MINNESOTA LAW REVIEW [Vol. 51:1053 

means that Congress, in its Convention call, must set the qualifi­
cations, because the states, lacking this power, either cannot hold 
elections or must attempt to utilize some undefined minimum." 
In such a call it is simple for Congress to follow the Constitu­
tion's quaIificationsfor the House of Representatives and re­
quire that delegates be at least twenty-five years of age, a United 
States citizen for at least seven years, and an inhabitant of the 
state from which he was chosen!" Of course, the good sense of 
the voters may be urged as a sufficient safeguard against un­
qualified candidates, but this is a rather slim reed upon which to 
build a Convention empowered to alter-our constitutionlll frame­
work. 

A separate question is whether any limitations are imposed 
by the Constitution precluding otherwise qualified candidates 
from becoming Convention delegates. For example, article I, 
section six, clause two, states that Congressmen shall not "be 
appointed to any civil office under the authority of the United 
States" created, or having its emoluments increased, "during the 
time for which he was elected." .The key words in this article 
are "appointed" and "civil office." Since the delegates are 
elected, no reason should be found in this clause to pl'eclude 
members of Congress from bein'g delegates. Further, the dele­
gates do not hold a "civil office." Although a federal function 
is involved, the delegates are more like legislators than civil 
servants. Clearly, the original clause sought to prevent corrup­
tion'· that would ruin government by conflicts of interest and 
patronism.80 Arguably, the Constitutional Convention does 

such power, e.g., to declare war, It is suggested this aspect of proscrip­
tion be applied in the instant situation. 

77. Although not further discussed, it would be simple for the 
states, if the Congressional call runits the suggested clause, to follow 
the constitutional requirements for the House of Representatives, where­
upon, it is opined, the Supreme Court will find it difficult to hold that 
Congress intended otherwise, 

78. U.S. CONST. art. 1, § 2, c1. 2, " § 3, cl. 3. The call might sim­
ply state that "Delegates are to possess the qualifications required of a 
member of the House of Representatives of the United States at the 
time of their elections [convening]," The bracketed choice is analogized 
to the situation when Senator Rush D. Holt was elected before reaching 
the minimum age of thirty but waited to take the oath of office until 
reaching the required age. S. REP. No. 904, 74th Cong., 1st Sess. (1935), 
79 CONGo REC. 9651-653 (1935). 

One might even suggest Senatorial years as the minimum, and not 
be too far out of line with the 1787 Convention, see note 68 '''pra. 

79. Rutledge also used this term, 1 FARRAND, RECORDS 386, as did 
others, e.g., Martin (reporting to the Maryland Legislature Nov. 29, 
1787),3 FARRAND, RECORDS 201. 

80. See 1 FARRAND, RECORDS 376, where Butler spoke of the exper­

http:patronism.80
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not come within this fear, fell: betterment by conflicts of· inter­
est should result from participation. Moreover, in light of the 
delegates' function and possible impact on the constitutional 
scheme, it seems desirable that interested members of Congress 
be allowed to participate. Finally, the fact that some of the 
delegates to the 1787 Convention were legislators under the Arti­
cles of Confederation should create a significant precedent in 
favor of congressmen's eligibility.81 

Similarly, it should be noted that nothing in the Constitu­
tion or the legislative history precludes members of the federal 
judiciarys2 from being Convention delegates. Seemingly, argu­
ments favoring the eligibility of congressmen are equally per­
suasive in this context. It is suggested, however, that federal 
judges should refrain from becoming delegates. In fact, Con­
gress may be wise to exclude the judiciary expressly in the 
call and in its regulation of federal courts.s, This conclusion is 
based on policy considerations, rather than dictated by consti­
tutional law. The rationale is that a proposing Convention is 
distinguishable from a ratifying convention in purpose and in 
function, and that the Convention may desire to reverse judicial 
decisions, with resulting embarrassment, conflicts of interest, 
and a possibility that discussion will be inhibited or restricted 
if the federal judiciary is present. 

The final question in the selection of delegates involves 
the total number to be selected and their apportionment among 
the states. The. 1787 Constitutional Convention consisted of sev­

ience in Great Britain; Mason also spoke of this, 1 FARRAND, RECORDS 387. 
Martin, supra note 79, was still more caustic. 

81. If the precedent of ratifying conventions is applicable, then 
either all those conventions having federal· legislators are (perhaps) 
void and the twenty-first amendment has not been duly ratified, or 
else such an interpretation was never given or was rejected. See, e.g., 
note 74, supra where the New York ratifying convention stated the non­
application of disqualifying statutes. In the current New York Consti­
tutional Convention (for New York's own constitution) meeting during 
1967, there are included as members forty-one present or former legis­
lators. Present legislators occupy all the important majority and minor­
ity positions. Any conflicting federal statutes could easily be removed 
from application temporarily. . 

82. The question whether administrative bodies, whose members 
at times exercise quasi-judicial power, are subsumed under the article III 
language must be answered in the negative, for decisions to the con- . 
trary are legion. See, e.g., FORKOSCH, ADMINISTRATIVI: LAw § 43 (1956). 
New York's current convention has several former and present judges 
serving on committees. 

83. An objection as to its application to current judges may be 

made but, it is opined, even if such a statute may be so questioned, 

judges will undoubtedly not avail themselves of this possible flaw. 
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enty-four appointed delegates, but only fifty-five ever attended. 
Moreover, as a result of absentees and abstentions only thirty­
nine signed the final proposaP< This example, however, should 
not be adopted as controlling precedent. The ideal Convention 
must not prove unwieldy but must at the same time fairly repre­
sent the people in order to be consistent with its nature and 
purpose. It is submitted that the number of delegates called 
for by Congress should equal the number of congressmen as es­
tablished by the Constitution-presently five hundred and thir­
ty-eight-and a sufficient number of alternates so that full rep­
resentation throughout the convention can be guaranteed. By 
allowing each person to vote for one delegate from his congres­
sional district (or at-large as may now be required) plus two 
delegates at-large in the state (by analogy to senators), this 
number could easily be selected." 

B. THE CONVENTION'S AUTHORITY 

The function of the Convention, as expressly stated in arti­
cle V, is to p);opose constitutional amendments. The question 
remains, however, whether there are any limitations upon the 
power or scope of the Convention to propose such amendments. 

Article V,for example, contains the proviSO "that no State, 
without its consent, shall be deprived of its equal suffrage in 
the Senate." Since the amending article was incorporated to 
overcome the inability of the states to amend the Articles of 
Confederation, and since the Great Compromise gave the smaller 
states equal senatorial representation, this express language 
clearly means that there can be no anlendment depriving any 
objecting state of its equal senatorial suffrage.so Similarly, arti­

84. FORKOSCB,CONSTITUTIONAL LAW 5 (1963). 
85. Alaska, in 1958, and Hawaii, in 1960, each elected one Repre­

sentative, raising the total to 437, with Hawaii thereafter (1962, 1964) 
electing 2 (also at-large). Representative "at-large" seats are not dis­
cussed in any detail, on which see, e.g., U.S. BUREAU OF THE CENSUS, STA­
TISTICAL ABsTRACT OF UNITED STATES 379 (80th ed. 1965), for notes on sin­
gle . and double seats through at-large elections. On the problem of 
equitableness in such at-large seats see, e.g., HACKER, CONGRESSIONAL DIS­
TRlCTlNG 73, n.4 (1963). 

86. See, e.g., 2 FARRAND, RECORDS 630-31. On September 15th, the 
last day. when the Convention debated the numerous proposals, this 
proviso to article.V was adopted in the identical language found there 
today, with Madison's Notes stating: "This motion dictsted by the cir­
culating murmurs of the small State. was agreed to without debate, no 
one opposing it, or on the question, saying no." See also Jonathan 
Dayton's remarks in the Senate on November 24, 1803, given in 3 FAR­
RAND, REcORDS 400-01. 
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1967} ALTERNATIVE AMENDING CLAUSE 1075 

cle IV, . section three, clause oIte, empowers Congress to admit 
new states: . 

but no new State shall be formed or erected within the Juris­
diction of any other State; nor any State be formed by the Junc­
tion of two or more States, or Parts of States, without the Con­
sent of the Legislatures of the States concerned as well as of 
the Congress. 

However, it appears that these limitations would also have been 
incorporated" in article V if the desire of the Constitutional 
Convention of 1787 was to prevent future amendment without 
the consent of the state. While the quoted clause seeks to con­
tinue the territorial dignity and relative power of all states 
vis-a-vis each other and in the federal-state relationship, the 
only conclusion possible is that the only proviso constitutionally 
protected from change by amendment is the one included in 
article V.88 

Constitutional limitations aside, artide V gives both Con­
gress and the Convention authority to propose amendments"· 
The enabling language in each alternative is identical save for 
the infinitive-gerund distinction. The use of the plural "amend­
ments" in the second alternative indicates that the Convention 
may propose as many amendments as it deems necessary and 
that Congress is constitutionally unable to restrict this right. 

87. See, e.g., U.S. CONST. art. 1, § 9, cl. I, preventing Congress, be­
fore 1808, from prohibiting the importation of slaves, and id. cl. 4, con­
cerning taxes, which are repeated in article V's proviso. 

88. See also Madison's views, note 58 supra, where the last two 
sentences are: 

The .exception in favor of the eq.uality of suffrage in the Senate, 
was probably meant as a palladIUm to the residuary sovereignty
of the States, implied and secured by the principle of represen­
tation in one branch of the legislature; and was probably in­
sisted on by the States particularly attached to that equality.
The other exception must have been admitted On the same con­
siderations which produced the privilege defended by it. 

The other proviso has lapsed because of its built in time limitation, i.e., 
no amendment prior to 1808 is to be made concerning the importation 
of slaves, or permitting direct taxes except as there given. The thir­
teenth amendment, of course, additionally acts upon all those persons 
covered by the first such item, and the sixteenth amendment has re­
placed the second. 

89. The 1787 Convention is a true illustration of a runaway body. 
It was called for a single purpose. 3 FARRAND, RECORDS 14. The Ran­
dolph-Patterson confrontation pointed up the clash between those who 
desired to create a new government and those who desired to amend the 
old. See, e.g., BOWEN, MIRACLE AT I'HILAm:LPBIA 104-08 (1966); FORKOSCB, 
CONSTITUTIONAL LAW 5-7 (1963). 

From this it may be concluded that any federal Constitutional Con­
vention has a precedent to enabte it to propose any and all amendments, 
save as otherwise constitutionally limite4. 



742 


Reference to the article's legislative history supports this con­
clusion."fI Throughout the chronological entirety of the Con­
vention's proposals, committee reports, debates, and re-formula­
tions, the assumption seeps through that amendments (plural) 
were to be proposed by a Convention initially applied for by the 
legislatures. Hamilton, Madison, and Mason, even though at 
odds with respect to exact procedure, all consistently referred to 
the Convention's power by using plurals. Thus, there can be 
little doubt that the Constitution's draftsmen never intended 
that article V be so narrowly construed as to limit the power of 
the Constitutional Convention to propose more than one amend­
ment. - . 

90. The Convention adjourned on July 26, 1787, referring its pro­
ceedings to a Committee of Detail, chaired by Rutledge of South Carolina 
and including Wilson of Pennsylvania, see 1 FARRAND, RECORDS at xxii, to 
report a proposed constitution on August 6th. FARRAND, RECORDS inserts, 
between these dates, a nearly complete series of documents representing 
the various stages of the work of the Committee. One of these states 
that "This Constitution ought be be amended ... and on the Applica­
tion of the Legislatures of two thirds of the States in the Union, the 
Legislature of the United States shall call a Convention for that pur­
pose." [2 id., Document VIII, at 159. Farrand notes this is from a 
document found among the Wilson papers]. From the chrOnological 
background of this reference on July 26th it would appear that the 
Virginia (Randolph) Plan, proposed on May 29th, influenced these com­
mittee views, although the amending portion of the Pinckney Plan, pro­
posed immediately after the Virginia one, seems eventually to have 
carried the day. It is, however, notable that even this latter Plan's two 
methods commenced with the convention and then, seemingly as an 
inserted after-thought, included the Congress. Notwithstanding the 
ultimate form, the Committee of Detail reported back a proposed con­
stitution which included language practically identical to the Virginia 
proposal: "On the application of the Legislatures of two thirds of the 
Sbtes in the Union, for an amendment of this Constitution, the Legis­
lature of the United States shall call a Convention for that purpose." 2 
FARRAND, RECORDS 188, 557. 

The Convention proceeded to take up each of the proposed twenty­
three separate articles and it was not until August 30th that the nine­
teenth was reached. The Journal discloses that "On the question to 
agree to the 19 article as reported it passed in the affirmative," but 
Madison's Notes disclose that a suggestion by Morris was accepted. On 
the 31st of August the entirety of the proceedings were referred to an 
elected Committee of Eleven. On the following day and thereafter 
Brearley reported partially each time on behalf of the Committee, and 
the Convention debated the items so reported, but it was not until 
September 10th that, on Gerry's motion to reconsider, the amending 
proposal was taken up. Both Gerry and Hamilton felt that the proposal 
then was deficient, though for different reasons, as did Madison. See 
notes 47-74 supra and accompanying text, for an account of what then 
occurred. 
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This'broad power in the Convention, and the absence of any­
thing contrary in the proposals, debates, or the Constitution it­
self, also seem to indicate that no time limit is imposed upon 
the Convention's ability to propose amendments. Thus, a "run­
away" Convention may ape the charge that the Supreme Court 
is a continuing constitutional convention and, at least theoreti­
cally, could remain in session indefinitely. Even practical ob­
stacles, such as appropriations and places to meet, need not deter 
the members from adjourning from month to month, or year to 
year. Apparently, no way out of this political dilemma exists, 
for the judiciary cannot intervene, and the call cannot restrict. 
As a practical matter this conjured fear is like the proverbial 
straw man, albeit when the situation materializes it becomes 
steel.-,t 

C. VOTING REQUIREMENTS IN THE CONVENTION 

Given the above, the Convention's efforts may, and theoreti­
cally should, result in proposals. By implication, neither the 
Congress nor the judiciary has the power to supervise or review 
the Convention's procedures.·' Thus, once the Convention is con­
vened, it is free to establish any voting requirements, rules of 
order, and other procedural framework it desires. For most 
matters, a simple majority of a quorum should suffice. How­
ever, with respect to the method of voting, the Convention 
should adopt the policy that each delegate may vote individually, 

91., See, e.I/., Holmes' comment In Buck v. Bell, 274 U.s. 200, 208 
(1927) : "It Is the usual last resort of constitutional arguments to point 
out shortcomings of this, sort. . . ." 

92. Article V states the Convention is called "for proposing Amend­
ments," so that it appears that Congress has no degree of superintend­
ence, especially as it has its own separate power to propose. Neither 
has the Supreme Court any power to review procedural or substantive 
determinations. " 

The analogy Is not to an "ordinary" statute or act of legislation by 
Congress but to the political concepts inhering In such a body. For 
example, the 1787 Convention was called ''for the sole and express pur­
pose of revising the ArtIcles of Confederation," but, as Madison phrased 
it, "the absolute necessity of the case" permitted it to go beyond this 
mandate. FORKOSCH, CoNSTITUl'lONAL LAw 5-6 n.IO (1963). So, If the Su­
preme Court, for example, is. able to examine procedure or sub­
stance, a constitutional convention becomes another congress and now 
not only is subject to judicial review but has its endeavors treated as 
statutes, not amending proposals. In this respect Justice Black's con­
curring language ,In Coleman v. MIller, 307 U.S. 433, 456-60 (1939) (con­
curred In by Douglas, Frankfurter, and Roberts, J.J.) , should apply 
even more forcefully. 
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not as part of a state or political party unit.D3 Any other pro­
cedure would be contrary to the Constitution's spirit and legis­
lative history, for it would deprive the people of their funda­
mental right to propose amendments. If required, there are 
appropriate analogies to the Congress and the ratifying conven­
tions for the twenty-first amendment, where the participating 
representatives each cast a separate vote. 

For the purpose of adopting amendment proposals, a voting 
requirement analogous to the two-thirds of those entitled to 
vote on such proposals in Congress and the state legislatures may 
be appropriate even though such a requirement is not expressed 
anywhere in the Constitution or its legislative history. Numer­
ous reasons may be advanced for the two-thirds requirement. 
First, Iittle i ustification can be found for lowering this figure 
when such a vote is required of Congress to propose amend­
ments. Also, whatever the number of delegates selected, the 
chances of combining politicking, emotionalism, bias, prejudice, 
and other shortsighted subjective considerations to obtain a sim­
ple majority are too great to allow. The primary consideration, 
therefore, should be our historical and political approach to such 
an important vote and, accordingly, the Convention's rules should 
require a two-thirds vote to propose an amendment. 

VI. RATIFICATION OF THE CONVENTION'S PROPOSALS 

Once the Convention has proposed one or more constitu­
tional amendments the question of ratification becomes relevant. 
The basic question is whether the Convention is to. forward the 
proposals to the states, or whether Congress is to intervene to 
establish the mode of ratification. Both constitutionally and 
practically, the solution is for the Convention to forward its 
proposals to Congress and then dissolve, lea ...ing Congress to 
handle the ratification procedure. This conclusion stems from 
language in article V which provides that amendments are valid 
"when ratified by the Legislatures of three fourths of th.. Sev­
eral States, or by Conventions in three fourths thereof, as the 
one or the other Mode of Ratification may be proposed by the 
Congress ...." Clearly, Congress has the sole power to de­
termine which alternative mode of ratification will be employed. 
Moreover, article V seems to indicate that the Convention's 
sole purpose is to propose amendments, for it is not mentioned 

93. Any analogy to the 1787 Convention would be disastrous and 
not in accord with the requirements of article V. 
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in any other place. Thus, any mention of the mode of ratifi­
cation by such a Convention will be viewed as surplusage by 
Congress, but such surplusage cannot be construed to render a 
proposal invalid. Of 

It is further suggested that the original call should express 
the mode of ratification, as the amendment proposals then 
would not have to be returned to Congress except for mere 
mechanical or procedural effectuation. A contrary procedure 
would give Congress a .superintending power to withhold sub­
mission if the proposed amendments did not conform to its de­
sires without fear of judicial interference.85 Congress has its 
own independent machinery to propo&e amendments in the first 
alternative, and to give Congress the power to review the pro­
posals necessarily deprives the second alternative of its inde­
pendence. As. a result, Congress would become supreme, and art ­
icle V would automatically read that "The Congress ... shall 
call a[n advisory] Convention for proposing Amendments [to it] 
...." This would be an adoption of the very system rejected 
by the 1787 Convention. Therefore, the best time and place to 
make such a choice is in the call, and thereafter any further 
congressional function should be extremely and strictly limited 
to simple procedural duties. 

While the method of selection is basically a policy con­
sideration, it is suggested that ratification by state legislatures 
should be the mode selected by Congress in its call. The people 
already have elected delegates to one proposing convention, 
and having a second ratifying convention would be asking the 
same people to approve their own handiwork. In theor)' there 
should be two different bodies, one to check on the other; the 
different sets of delegates to the Convention and to the state's 
legislature may and should produce different reasons and ar­

94. See, e.g., United States v. Sprague, 282 U.S. 716, 732-33 (1931), 
where the eighteenth amendment was attacked because of the tenth 
amendment's distinction between powers reserved to the states and 
those reserved to the people; the argument was that stales could ratify 
only their own reserved rights, but that only the conventions could 
ratify the people's r<:served rights; and, since the eighteenth amendment 
involved the reserved rights of the people, the ratification by states' 
legislatures was invalid. The Court unanimously rejected this conten­
tion: "This court has repeatedly and consistently declared that the 
choice of mode rests solely in the discretion of Congress." Id. at 732. 
The Court also stated that the people in adopting the original Constitu­
tio,," "deliberately made the grant of power to Congress in respect to the 
choice of the mode of ratification of amendments. . .. Congress must 
[so] function as the delegated agent ....n ld. at 733. 

95. See Coleman v. Miller, 307 U.S. 433 (1939). 
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guments for so amending the Constitution. Expenses, time, ef­
fort, and difficulties, not only of the states but of their dele­
gates, would increase to a regressive point if a separate body 
was again convened. 

In proposing amendments in the past Congress has, in sev­
eral instances, placed a seven-year limitation for ratification by 
the states. Does the Convention have such a power under the 

. alternative method or is it still in Congress, through the latter's 
power to propose the mode of ratification? The amendments 
which have been so limited have. contained the language as a 
separate section; it would appear that Congress has, by such 
use, indicated its substantive nature. From this point of view 
the Convention must have this power, but the counter-argument, 
based upon Congress' ability to determine the mode of ratifica­
tion, may prove more persuasive. If a choice must be made, the 
Convention's power to limit is here accepted, but there is no 
reason why any difference or disagreement need develop. From 
a policy approach, a seven-ye8l" limit is suggested for all'amend­
mentsproposed through the alternative method because other­
wise the judiciary may enter the picture." 

Finally, upon receipt of the official notification of the pro­
posed amendments, the state should prompUy begin the process 
of ratification. Assuming this occurs, properly authenticated and 
certificated copies of ratification should be promptly forwarded 
to the appropriate official-the Administrator of General Serv­
ices.91 While the date of ratification by the last required state 
is the operative date of an amendment,DS a central federal 
location for purposes of binding the United States and, when 
"certified to by ... proclamation, conclusive upon the COurtS,"Dt 

is advisable to obviate all objections as to regularity. 

VII. CONCLUSION 

The foregoing analysis permits the formulation of a sug­
gested procedure whereby the alternative method of amending 
the Constitution may be effectuated. Criticism and counter­
suggestions may thus be provoked, hopefully with the result 
that a uSeful uniform mode can be set before the state legis­
latures, the Congress, and the Supreme Court. Such a plan or 

96. Ibid. 
97. 65 Stat. 710-11 (1951), 1 U.S.C. § 112 (1964). 
98. Dillon v. Gloss, 256 U.S. 368, 376 (1921). 
99. Leser v. Garnett, 258 U.S. 130, 137 (1922). 
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procedure, it is submitted, should contain the following points. 
First, the application by state legislatures should be by at 

least majority vote for a (joint) resolution, not requiring a gov­
ernor's approval, and should be couched in the language sug­
gested: The Le"gislature of the State of ______________, pursuant to 
(Joint) Resolution, hereby makes application to the Congress of 
the United States to call a Convention for proposing amend­
ments to the Constitution of the United States. 

Second, in accordance with the states' own procedures, but 
sufficient to qualify under the Federal Rules of Civil Procedure 
for introduction as an exhibit in a federal district court trial, 
such an application should be certified by the necessary and re­
quired officers as an official document of the state, and officially 
forwarded in an appropriate manner to and filed with at least 
the parliamentary officers of the House and the Senate. While 
there is no ~onstitutional need to file with the Secretary of 
State, the Administrator of General Services, or any other offi­
cer, no harm can result therefrom. The forwarding language 
might be: To the [officer, title, and description] of the United 
States: Please be informed and take notice that the following 
(Joint) Resolution was adopted by at least a majority of both 
houses of the legislature of the State of _________ on the _______ day 
of _______________, 19________, is properly certified as such in accordance 
with all applicable laws, and is forwarded to you as an officer 
of the Congress of the United States required to be notified so 
that application to the said Congress is duly now made and com­
pleted.: [set forth resolution, certification, etc., and conclude 
entire notice with names, titles, etc., of the forwarding officials]. 

Third, the federal officials receiving such an application 
should respond in an appropriate manner: To the [state's for­
warding official]. This will acknowledge receipt this day of your 
notice dated the ________ day of ________________ , 19_______ . 

Fourth, when two-thirds of such, or analogous, applications 
have been received, the persons so receiving them, and now 
exercising a ministerial function, should forward all such ap­
plications to the Senate and House as per their own respective 
internal procedures, assuming that the next paragraph does not 
apply, notifying each body of the receipt and date of receipt of 
each such application and, because of a possible lack of uni-­
(ormity, perhaps also pointing this out, although this is not 
strictly required as the forwarded applications will so indicate. 

Fifth, depending upon the internal procedures of the two 
Houses, provision should be had for automatically raising such 

59-609 a - 80 - 48 
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applications on the floor of each body when the required num­
ber has been duly received, or else, if not so presented, then 
when each House is notified. 

Sixth, depending upon the internal procedures of the Senate 
and House, such applications and notifications may possibly be 
referred to the appropriate committees. Mter examination,l00 
and if required, verification of the application, the Committee 
should be required promptly to report back to its legislative body 
with a proposed JoinPOl Resolution!o, directing issuance of a 
call for a Constitutional Convention. 

Seventh, this combined Joint Resolution call must be de­
tailed, and may include an overall procedure to be followed to 
the point where, as in an amending proposal by Congress itself, 
the proposed amendment is forwarded to the states for ratifica­
tion and the notification by the states thereof. The proposed 
call given below indicates details which may be utilized. 

Eighth, a majority of each House is sufficient to pass such a 
Joint Resolution call, official copies thereafter being sent to all 
states as all other official notices and documents are sent. 

Ninth, upon receipt of such official calls each state, in ac­
cordance with its official legislative procedures and machinery, 
should enact the appropriate legislation for a special election of 
delegates who, after the necessary formalties, should be certified 
as such by the necessary state officials just as federal con­
gressmen are certified by them.loa 

100. This may include hearings, although no reason superficially 
appears why these should ordinarily be necessary. 

101. A Concurrent Resolution may be utilized and, in the sense that 
one body may institute and adopt the procedures and the call in toto, 
the analogy is to a bill enacted by the House or Senate independently 
of the other body and then sent over. The form of the Resolution is a 
political determination to be setUed initially by the first Cqngress con­
fronted by the question and thereafter, perhaps, the precedent is estab­
lished. What is being suggested in the text makes for an earlier Reso­
lution and call. 

102. Botil committees may easily correlate tileir work on tile details 
of fuis Joint Resolution so as to obviate the necessity for a later confer­
ence to iron out differences in language, as there is nothing here of a 
maior substantive nature. However, if the respective committees do 
not so cooperate, a conference must then so do and the Conference Re­
port will then be utilized; future such Joint Resolutions would then 
have this as a precedent. 

103. There is no provision made in article V concerning· travel or 
other personal expenses, payment for serving, etc., and, it is suggested 
that these should all be provided for by the states. The costs of the 
Convention' itself should be defrayed by the federal government. 
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Tenth, at the time and place called for, and under temporary 
officers set forth in the call, the' delegates should meet, approve 
credentials, choose permanent officers, adopt their own rules, 
propose amendments, debate, enact, and otherwise function in 
accordance with the call. 

Eleventh, a majority of the Convention delegates, assuming a 
quorum present, should be sufficient to determine organiza­
tional and procedural rules and matters, but at least two-thirds 
of those present and voting should be required to pass amend­
ments to be proposed for ratification. 
. Twelfth, the Convention should, as part of its organiza­

tional rules, provide that all proposed amendments be forwarded 
to the appropriate congressional officials so designated for the 
purpose of processing amendments proposed by Congress, and 
also that a time limit of seven years be set within which the 
proposals may be ratified. Moreover, the call by Congress should 
contain appropriate parallel requirements. 

Thirteenth, the mode of ratification being left to Congress, 
the call should contain this choice and, as a matter of policy, 
ratification should be by the state legislatures. 

Fourteenth, the call should also contain a provision that 
proper certificates of ratification are to be filed with the Ad­
ministrator of General Services, and that he, in turn, when the 
required number of proper certificates is received by him, is to 
make due proclamation thereof. 

Finally, given the importance of the congressional call in 
view of the role it plays with regard to substantive and pro­
cedural matters before and after the Convention, the following 
is submitted as a form that may well be adopted by Congress: 

A PROPOSED CALL BY CONGRESS 

Whereas pursuant to article V of the Constitution of the 
United States at least two-thirds of the Legislatures of the sev­
eral States of the United States have duly and validly made 
proper and timely application to the Congress of the United 
States to call a Convention for proposing amendments to the 
said Constitution, namely, the States of ...; be it 
. Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That this 
Joint Resolution be and be required to be considered as and 
is a call, pursuant to article V of the Constitution of the United 
States, for a Convention for proposing amendments to the said 
Constitution as is more fully set forth hereafter. 

Sec. 2. This Joint Resolution is directed to be duly for­
warded by the appropriate officers of both Houses of this Con­
gress to the appropriate officials of each of the several States of 
the United States within five (5) days after it is approved. 
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Sec. 3. The appropriate officials of each of the several 

States of the United States shall thereafter take such action and 

perform such acts as may be required by or in consonance 

with their applicable laws to enforce and comply with this 

Joint Resolution and call. 


Sec. 4. No later than [date] each of the said States is to 

conduct a special election for the sole purpose of electing dele­

gates to said Convention, in accordance with each State·s duly 

enacted or to be enacted laws, Provided, however, that at least 

thirty days elapse between final nominations for delegates and 

the election; that the number of delegates elected be equal to 

the number of Congressmen each said State is then repre­

sented by with one to be chosen within each Congressional 

district within said State plus two at-large; that the qualifica­

tions of the voters for delegates be no different than those re­

quired for the more numerous body of the State's legislature; 

that delegates are to possess the qualifications required of a 

member of the House of Representatives of the United States at 

the time of convening; and that all statutes of the United· 

States and the several States disquallfying a person for public 

office because he then holds another public office shall not 

apply except as to the judges and justices of the United States. 


Sec. 5. The delegates so duly elected and properly certi­

fied shall meet on the [date] at [place, building, hall] in Wash­

ington, District of Columbia, at ten o'clock in the forenoon, 

present their credentials to the temporary secretary who is 

hereby designated as [name or office], meet under the tem­

porary chairmanship of [name or office], and when at least a 

majority thereof is so assembled then duly and regularly or­

ganize and deliberate for the purpose for which called, Pro­

vided, however, that any amendments to the Constitution of 

the United States which may be proposed shall receive the ap­

proval of at least two-thirds of the members then present and 

voting at the said Convention. 


Sec. 6. The said Convention may authorize and direct that 

all such proposed amendments be forwarded to the appropriate 

officials designated by the Congress of the United States for the 

purpose of forwarding to the States amendments proposed by 

the said Convention, and said officials are hereby authorized and 

directed so to act and forward said proposed amendments within 

five (5) days after receipt thereof, together with a copy of the 

section following. 


Sec. 7. All such proposed amendments shall be inoperative 

unless they shall have been ratified as amendments to the 

Constitution by the legislatures of [or by conventions in] the 

several States, as provided in the Constitution, within seven 

years from the date of the submission thereof to the States. 


Sec. 8. Copies of all said ratificlftions, properly and duly 

authenticated and certified, shall be forwarded to and filed with 

the Administrator of General Services of the United States who 

is hereby authorized and directed to receive and file the same 

and, when the required number thereof pursuant to article V of 

the Constitution has been so received and filed, shall make ap­

propriate proclamation thereof. 


Sec. 9. There are hereby authorized to be appropriated 

not more than [$...._.] for necessary expenses in conducting 

and defraying the costa of such ConventiOn, but none of these ~ 

moneys is to be used for any travel, pay, allowances or like 

purposes of 1lIIY del~gates to or member of such Convention.to• 


104. If there is any question concerning the necessity for a statute, 
requiring the P'resident's signature, this can be easily accomplished. 
However, does this mean that the President may veto the Convention? 
Or that if two-thirds of Congress cannot be mustered the Convention 
will not be held? It is suggested that here, if at all, is a justification 
for an appropriation by Joint Resolution, without such a signature being 
required. 
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(North Dakota Law Review 1979) 

AMENDING THE CONSTITUTION BY THE ARTICLE V 

CONVENTION METHOD 

DOl 'GLAS G. VOEGLER· 

1. INTRODUCTION 

Article V of the United States Constitution reads as follows: 

The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose Amendments to this 
Constitution, or, on the Application of the Legislatures of 
two-thirds of the several States, shall call a Convention 
for proposing Amendments, which in either case, shall be 
valid to all Intents and Purposes, as Part of this Con­
stitution, when ratified by the Legislatures of three­
fourths ofthe several States, or by Conventions in three­
fourths thereof, as the one or the other Mode of. 
Ratification may be proposed by the Congress; Provided 
that no Amendment which maybe made prior to the Year 
One thousand eight-hundred and eight shall in any Man­
ner affect the first and fourth Clauses in the Ninth Section 
of the First Article; and that no State, without its Con­
sent, shall be deprived of its equal Sufferage in the 
Senate. I. 

Two methods of amending the Constitution are provided for in this 
Article. Under one method, the amendment is initiated by 
Congress. Under the alternative method, Congress, after being 
petitioned by the states, calls a convention to propose amendments. 
Since our Constitution was adopted in 1787, it has been amended 
'only twenty-six times. If the first ten amendments, the Bill of 

-8. A., University of Nrbraska. 197-3;J. D., UniversilY of Nebraska - Lincoln School of Law. 
1976: formerlawelr ..... Hnnorablc Paul W. White, ChidJustice. Nebrallka Supreme Court.. 

I. U. S.CONIT. an. V. 
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TIl(' "Authori7.ation to Sell Reserved Mineral Interests to 
Surface Owners" ignores two already existent soluti!Jns to the 
mnllicts in surface development with reserved mineral rights. The 
land developer is, like any other citizen, free under the mining laws 
to locate mining claims in good faith. He must do the required 
annual assesslllent work thereafter. but such assessment work 
pro\'ides for l'xpiol'ation and development work on a gradual and 
continuing basis." which is precluded by selling the mineral rights 
at a point in. time when an existent mineral value may be much 
lower than the value future circumstances and developments could 
r(,alize. The second solution possible undcr present mining laws is a 
withdrawal of the land from mineral entry. If the surface. 
development of public land is desirable, Congress has the power to 
withdraw that piece of land from mineral entry. 

But just as the courts have found it easier to entrust the mining 
laws to land agencies, so the Congress puts up little resistance to 
easing its responsibilities with regard to withdrawing public land 
frolll mineral entry. The despotism of administrative law fills the 
void at the expense of all the practicality inherent in American 
mining law. Without the milling laws, which are our heritage, we 

·will he without a true and tested system of mineral development. 
AdminiMrative law is already. without representation from mineral 
development people, without judicial control, and without the 
immediate desire to develop minerals. Lacking these, the 
liquidators of our mineral wealth can not truly concern themselves 
with a better system. A triumph for the "rule of man" in the 
Department of the Interior is no triumph for Man. 

55. Mining Law, 30 U.S.C. ,28 (1872); S". Knlmtllr: MINING RIGHn ON TIIF. PI'ol.le: DoMAIN, 
$u/ml, not(' 25.-al 108~137. . 

http:PI'ol.le
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Rights, (which were adopted almost simultaneously with the adop­
tion of the Constitution, and can therefore be considered a part of 
the original document) are excluded from this count, the Con­
stitution has been amended a mere sixteen times in nearly two hun­
dred years. 

To date, all of the amendments to the Constitution have been 
proposed by Congress. There has never been a constitutional con­
vention, "despite the fact that in the years since the Constitution 
was'ratified ... [several hundred] resolutions have been submitted 
to Congress by the States calling for national constitutional con­
ventions. "2 

The Article V convention method has been called a "con­
stitutional curiosity, "3 the forgotten part of the article,' and "[o]ne 
of the best-known 'dead letter' clauses in the federal Con­
stitution. "5 " 

While there has never been a constitutional convention, the 
Article V provision has not been without effect in our nation's 
history 6 During the ratification of the Constitution, the Anti­
Federalists expressed concern that the Constitution did not contain 
a!1y provisions for the protection of certain basic rights of mankind. 
Virginia and New York petitioned Congress to call a convention to 
deal with this perceived defect. This led to Congress' proposing, in 
1"789, the Bill of Rights to quell these concerns. 7 At the turn of the 
century, public agitation grew for an amendment to the Con­
stitution for the direct election of Senators. On several occasions 
between 1893 and 1902, the House of Representatives had passed 
resolutions calling for such an amendment. The Senate, naturally 
reluctant to propose an amendment which would place in jeopardy 
the tenure of its current members, refused to act. After a significant 
ntlmber of states petitioned Congress for a constitutional con­
vention to deal with the problem, Congress, afraid of the peoples' 

2. Cultlnll"nf. Amrnd",,.,,, hI' C(lnl'(N/ion. Ollr Nr"., Crl1fslilul;nnfJ/ Cr;J;.f.'. 53 N.C.L. REv. 491 (1975) 
IIwn'iuatft'f dl\,d as Cmllllll'lHl 

For ;I cOlllpr('hl'nsin' list ami tln:lly!ii~ of Ih," "tatl' n'Nfllurium calling t't'r a ("Pllslilution;:,1 
('nnn'ntinn WI' .'\IIH, .. i('OII1 RaI' :\!"s()c:iatinn Sprcial Con';fillltion,,1 Cu",'elltinn SIU(,Iy C.' dlllitll't" 

AnrrntlmolJ ,,( "II' Cmutifufillll Rr ,h,. Cnnrml;n" .Hrll,,1tf F",," Art;d,. (. ApI" R. at S~I·77 (1974) 
Ilu,rt·in .. nl'I'l';II·ll,ls .-\.1\..-\. Stwh"J. 

:L \.U"UlU'ltt. "f/I,m I1l1h' :!. at -l9:.? 
4, Dirkst'll. n,,. SIII,roll" em,rf fltlrllf,,' p,·tlplr, 66 ~r.c:tI, L Rn', 837 (1968) Iht.,rt'in;:llh.·r cited ,Hi 

DirklwlIJ- .' 
;-" Dixon, :lrli/k I'· 17/,. Cnlllnl'lI'I' Arlidr ~(O"r L;l';"~ en"s,;,,,';tm"?, 66 f\1tcH, L. RFX. 911. 943 

(196A).rlwn·inaftt'r t-itt'.:I;)~ Oi'\nnj 

ti C'lIlHIIt'Ilt. wpm U!lIt'"2, at -l~~I. 

i, ,"'If".-\. R . .-\. Stuil\-, HII'm noh' 2, at (}~}·iO. 
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reaction should such a convention come into ,being, proposed thl" 
seventeenth amendment providing for the direct election of 
Senators." 

In recent times, a significant attempt was made to invoke an 
Article V convention to reverse the Supreme Court decisions of 
Baker /J. Ca",9 and Reynolds v. Sims, 10 concerning state regislative 
reapportionment. The Council of State Governments and the late 
Senator Everett M. Dirksen of Illinois led an attempt to amend the 
Constitution to permit one house of a state legislature to be exempt 
from the "one man, one vote" rule." After the Congressional 
route failed, the Article V convention method was pursued. By 
March 1967, "thirty-two states had submitted arguably valid ap­
plications to Congress - only two shy of the magic number 
representing two-thirds of the States. "12 On March 18, 1967. a 
New York Times' story caught the nation off guard, with these com­
ments: ,.-.. 

"(A) campaign for a Constitutional con~ention to modify the 
Supreme Court's 'one man-one vote' rule is nearing success. It 
would be the first such Convention since the Constitution was 
drafted in Philadelphia in 1787." 13 •• 

While this attempt to call a constitutional convention did not 
succeed, it did serve to stimulate a great deal of scholarly and 
Congressional debate over the Article V convention method. As a 
direct result, Senator Sam J. Ervin, J r., of North Carolina 
introduced comprehensive legislation to deal with the Article V 
convention method on August 17, 1967. '4 Senator Ervin's 

8. "Th(: hi<;(ory of rhj! 17th itmcnclmem illu!itratL·~ rh(" lI~rulm'<;" uf hil\-in!ot a m("lhod b~' ","'h it" h 
U'rtTilkilr<lnt Cnnt(rt.'ss ('an be· h~pa~<;c..tl whrn it "land.. in thr way nf Ihr (h·..in" IIf Ih., rounlry for 
nm!li,itllliHnal (·han~('." S. RF.p. No. 9:l·29.1. RU>OItT OF TItJ: Cn:fl.I\t. os Tilt: .Il"1lf(:l,\." USITf.O 
SYAn:!'lSt:SATf. Toca:Tftu WITH AUOITlOS.\t, Vu:ws To AC(.OMPA!Ii¥ S. 1272, 93d c:on~.. ht Sf!M. 6 
(19B) [ht·....inaftcrc:ired as S. REP. No. 9.l-293J. SH.lfo A. R.A. Study. Jupra nol~ 2. al 72. 

9. 369U. S. 186(1961). 
10.377 U. S. 533(1964). 
11. St, Dirksen. JUfmlllOle +. 
12. Comment. supra note 2. at 502. 
13. New York Times. March 18, 1967 (rity ed.)al I. ('01. 6. 
1+. Thl' 1('~i!\lali"n wa~ first inlrodu('cd as S. 2307, 90th Con~ .• hI Sr-S5. (1967). H('arin~~ w("rco 

hdd nn Ihl' hill. llra,irz.t..f on S. 2307 R'.fort t",S"b·Comm;u'l 011 S('/m'fltinn f!f Pm,,,n nfthrSrMt, Co",mitl'~ 
"" ,h'.IuJ;(;ary, !Wth Cuog., l!'il S.:!'!s. (1961) Ih('rrinaftt'r ('ilt'd a~ IltfIrinx.l flrr S. 2.10lJ. Tht'rt'aftrr lhl" 
bill wa, rt"\'ist,u.md n~intmdut.:('d. S. 623, 91s1 Cong., 1st Sc.'s~. (1%9). Thr- SullromrniuC'1" rrpnnw 
S. 62310 .thl· full Committt·(· un Ih" JucliC'iary Inll nn anion was takrn durin!( the 91s1 Co.n~. Thl" 
1('gilll.llion wa~ rcinll'fnlun:d in Ihe 92t1 c.on~.• as S. 215. The ~C:;\1h('OmlHillf:e rl"portl'tllht" blU to Ih~ 
rull (;ommitt('t' whit·h T(·pnru·tJ th" hill 10 'he S('nalr onJIII~ 20. 1971. Wilh nnt' nmt'ndnwnt Ihf' hill 
pa"'!'lt'd hy a \,ole nfR4·{). Tht· hill wa~ the'n n'f(orn'd to tilt' HOll~C' JlUlit'iary C.mnnill(·('". No anion 
w,a!t wke'n on tht' bill by the HOll~ durin~ Iht~92cl Cflng, Thr I("qidatinn wa' fril'llrt'... lun'ri in Ihr 93d 

. 	Cnng,. till Scss. a.c; S. 1·272. whkh WilS idt'nliC'tlIIO S. 215, .Thc Suocommitll"t "'ported .he hilliu Ihl" 
CnmmiICt.·C' whkh repnrled tht, hill ravorably 10 Ih('" full Srnat('. Sff S. RJ:p. No. 93·293. Jupra nClt~ 7. 
Tht.· hill wall, 8!{ilin pass('d hy Ihe Senalc, and again rC'frrre-d to thr- HCJUlIIr- Jltdiciary Comlnitt('~. 
A~ain. no furlher action wa~ lake-n. During the 94th Congre~!I the "Ervin" w~i!llali{lO was 
introduced ali S. 1815 by Senator Alxlurelk. The bill was rd('rrf"d 10 the St'nal(, Judiciary 
Commillee, No action was taken. Durin~ Ihe 951h COn!(rl'5s. the "Ervin" legislation was introduced 

http:rt"\'ist,u.md
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legislation was the first comprehensive attempt by Congre'ss to deal 
with the Article V convention method, though it had previously 
touched upon the problem. 15 Senator Ervin's eiforts received much 
attention and stimulated long-needed discussion. 16 Senator Ervin 
gave these reasons for introducing the legislation: 

The scant information and considerable misinformation 
and even outright ignorance displayed on the subject of 
constitutional amendment, both within the Congress and 
outside it - and particularly the dangerous precedents 
threatened by acceptance of some of the constitutional 
misconceptions put forth - prompted me to introduce in 
the Senate a legislative proposal designed to implement 
the convention amendment provision in article V.17 

Congress to. date, however, has refused to take action on 
comprehensive legislation dealing with the Article V convention 
method.'8 

It has been observed that "the primary importance of Article 
V.may be found in the in terrorem effect of an ultimate appeal to the 
people for the correction of the abuses of their government. "'9 In 
the past, states applied to Congress for a constitutional convention 
because they thought such a convention would be desirable. 
However, "[bJeginning with the twentieth century ... the process 
has been used primarily as a prod in the side of Congress to force 
that body to propose a specific amendment. "20 Currently there are 

a~ H.R. 700R hy Congres!';miUl H~·cI(". and ilS S. J8RO by S('nalrir Helm!';, H.R. 700R wa!'; rdt"rn'(1 to 
Ih(' Home Jl1c1icia~ Committee which r(,rerrrd it 10 it.'i Submmmillcc on Civil and Con!ilitulional 
Right!;. S. 1880 was rererred to the Senalf' Judiciary Commiltf't'. No aclion was 'Rhn on either hill. 

Be('ause' Senalor Ervin was the first 10 consider thi:o; issue and draft It'gi,,lalion and becau!;e 
!!iub~~qu("nt Con~rt"ssionl\l Jegislation has bt"cn substanli;lIly identical to Senator Ervin's. this article 
will cite Senator Ervin'!llegi!llation, S. 1272, a~ exemplifying fheCongn'~!;ional approach. 

15. Su. ~..If., }/Mn'1I.(S on Amtntling IJ" C"n..rlilll.l;rl1! RflalilJ'- [q TflXfJ !Hl/n,om" 1",lrnitallCf, an.d Gifil 
Bt/Off Stlbcomm, No, J ~fl"t Hoult Comm. on tlrtJudKiary, 85th Cong.• 2d Scs.<;. (1958); IItarin,l!,r 011 S. J 
Rts. 2.1 B,:forr tlu Sub,ommitltt nftlt, Smal, ClJmmiuu on tiltJudiciary, 83d Con~., 2d Sell!!. (1954); STAFF 
OF TilE HOLJ~E COMM. ON THF. j1.!OICIAkY, 86TH COIllr.., 1sT SF.s:-;., STAn: ApPI.ICATlONS ASKING 
COS(;Rf<SS TO CAU A FF.DF.RAL COSSTITtJTJONAI. CONVF.NTlON (Cornm. Print 1959); STAFF Of Tltt: 
HOUSF. COM"". ON THEJt!llICIARV, 82d CoNC., 2d SF.SS., PRORI.F.MS RELATING TO STATE ApPLICATIONS 

FOR A CON\'F.NTI0N TO PROPO~F. CONSTrrUTIONA1.1..1MITATIONS ON FF.OUAI. TAX RATu(Comm. Print 
1952) 

16. Srr, ('.,t!,., Blac·k. A mt"di"l! Tilt COII.fli',lIio,,: A L,lIn To fl CO,n.l!ff,Wnon. 82 Y AI."F. L. J. 189 (1972) 
Iht'r('il'1afiC'f cited a~ Blackl; NOIf', Pro/JlJSfd Lt.(isidtion 011 th~ C01lvtlltion Mt[hod qf AmnrJi'n,g /It~ V,.i/tti. 
Slatlf Conr/;lulinn, 85 H~Jlv. L. Rr.v. 1612 (1972). 

J7. Ervin. Pro/'Df,d L(I~ifif'1./irm To 1",,,lnnfnl TIl' Con.lJnIlion Jo.f"ltoJ ofAmmJin.l! TIt,- COlUtilu.tit111. 66 
MICB L. RF.v. 875 (1968) Ihereinafter cited a~ Ervin). 

Id. S" .Is. H. Con. k". 340, 95.h Cong., 1SI Se". (1977): H. Con. R.s. 28, 94.h Cong., lSI 
Sm. (197.». . 

19.Kurland, Articl, V tlnd tltt AmtttJin.( ProctJS. in AN AMF.R!C~N PRIMER J48, 152. (D. Bnnr~tin 
ed. 19fifi). 

20. Comment, supra nOle 2, .at 500, citin,l!. W. Pullen, The Application Clau~e or the Amrndinl( 

http:PRORI.F.MS
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attempts to have an Article V convention call on the issues of forced 
school busing,21 abortion,22 and a balanced federal budget. 2. 

Even though there has never yet been an Article V 
convention, the possibility of one being convened is not so remote 
that the issues raised by the convention method should be ignored. 
The attempt to call a constitutional convention to deal with 
reapportionment of state legislatures came very close to success. As 
long as the states use the convention method to prod Congress, the 
prospect exists that someday a convention may be brought into 
being. 

It further seems that the convention method is well suited to 
highly controversial and emotional issues. The congressional 
method of amending the Constitution depends upon the actions of 
the Members of Congress. In all practicality there is little effective 
recourse which can be taken by a dissatisfied group against a 
Congressman who votes against its proposed Constitutional 
amendment. They could only work for his defeat in the next 
general election, where his vote on the amendment would be just 
one of many which the voters would have to decide upon. Also, 
proposed amendments are often killed in committees, thereby 
giving all but a few Members the opportunity of avoiding 
responsibility for the fate of the amendment. A citizen or group, 
however, has much greater impact with members of a state 
legislature, where a single vote on one issue can be very important. 
It thus seems likely that those favoring constitutional amendments 
dealing with-emotional and controversial issues will increase use of 
the Article V convention method. 

The purpose of this article is to explore the issues raised by the 
Article V convention method. 

II. THE GENESIS OF ARTICLE V AND THE 
CONVENTION METHOD 

As has been observed, "(tlhe idea of amending the organic 
instrument of a state is peculiarly American."2+ Prior to adoption 

Provision ollhf' Con~titufion 105 (1951) (unpuh1i~hf'rl fh('si~ in Wil!llon Library, Uni"'f'rsity 0/ North 
Carolina at (':hapd Hill) Ihrrrinafu"r('it('d a~ W. Pullrn). 

21. Comm('nl. su.pra noc(' 2. at 503 n.64. 
22. As of Augu!lt l, J978, 13 lUatr!t had petitionrd Congress for a constitutional con\"('ntion on 

the subject of a pro-life amt'ndm('nt 10 thr Constitution. Inl("",j(",,' with Edward Zorin!liky. U. S, 
S.n.lor(Aug. 3,1978). 

23. As of AUg\ut 3, 1978.23 slat('lIi had filed petitiOn!! with ConR~ss cal1in~ for a convf'ntinn to 
pmducr an am('ndmtnt which would rrquiTf" a balanced f~dffal budgf"t. Intf'fVif'w with f...dward 
Zorin"ky. U. S. St"nator(Au.~. 3, 1978). 

24. L. ORfiELD, THE AMF'.NDING Of THE FEDERAL CONSTITUTION I (1942) Iht"ftinartt"r cilf'd as L. 
OUlf.LOI· 
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of the Constitution, several states had proVlS\ons for amcnding 
their mnsritutions. Article XIII of th" Artides of Confedcration 
provided for such amendment in thc following manner: 

And the Articles of this C()nfederation shall be inviolably 
observed hy every state, and thc union shall bc perpctual; 
nor shall any altnat ion at any time hereafter be madc in 
any of them; unless such altcration be agrecd to in a 
Congress of thc United States and be afterwards 
confirmed by the legislatures of every state. 25 

Tlw unanimous consent requirement created many difficulties for 
the united colonies after the Revolution. 26 As Charles Pinckney of 
South Garolina observed, "it is to this unanimous consent, the 
dcpressed situation of the Union is undoubtedly owing.' '21 

On February 21, 1787, Congress passed a resolution calling a 
convention, . ­

for tl\l' sole and cxpn~ss purpose of revising the Articles 
of Confederation, and reporting to Congress and the 
several legislatures such alterations and provisions 
therein as shall, when agreed in Congress, and confirmed 
by thc states, render the federal Constitution adequate to 
the cxigencies of govcrnment and the preservation of the 
Union. 28 

It was inevitable that this convention would consider a provision 
permitting admendments with the consent of less than the whole 
number of states. 2. 

In May, 1787, the convention convened at Philadelphia. 
Several plans of proposcd government, which contained provisions 
for amendment, were pre.eIl'ted during the convention. 30 Of the 

2!L ~l;lrIil!. tlmnl(l;".~/hr C01ll/illllion. A,tir/f "'iN': 1111' "'r.I'rltH/(''!flhr A,d,. 35 MICIL I.. RF:v. 1253, 
J25~ ('9.17) rlwl"('in:trh'r dIre! a:': Mal'li.c:J. (j,i",t:. DOC\'MF.:'IlTS 1u.I'!IITRATlVEOF Tim FORMA.TION OF THE 
UNION Of rllF. A\lfI.RIC<\N ST,\TU, U.R. One. No. 19n, 691h Cong., I!':I S"!iI:':. 3.1 (1927). 

2ti. For;t I"('\'i{'w of Ihr t"n'nt!il h-allin~ up 10 the 1787 (·ollnnlinn ..'''', r.,f!.., M. fARRANO, TH!. 

FRAMING OF TlIF. CONSTlTl'TION OFTItF. U"'IITF.O STAfF.S 4·5 (1962): Mar-lig. SIIpm nol(' 25, al 1253·61. 
27. :1 M. FARRANO. TIll': RF.CORllS Of TIIF. FF.OF.RAI. CONVF.NTION 120 (1937) fhel'f'inafter cited as 

M. FA-YUtAN"I. . 
28. I.J. EI.I.IOT. THF. DF'."ATES 1:'11 TIlF. SF.\·F.RA-'. ST.-\TF. C.ON\'f.NTIONS ON THE AOOPTION OF THF. 

FF.nF.RAJ.CoN~TTTI'TtoN 120(2c1 ('d. I ACl6) Ih(,frinafl('fC'itrd a!ilJ, EU.IOTI. 
29, S(h('ip~, ThtS;~nfr;fII"O' tJ"d Adnp,irm nfArlidl' V ~r'hr Cnn.,';',,';nr., 26 NOTItF. DM,IF.I~AW 46,48 

(1950). 
30. On M.1Y 29. F.clOlUOfI R<1nrlolph of VirR:inia introduC'l'd hi!' plan (The Virginia Plan). On 

Ih(' !ilnme' da.I('. ,lfll'l' Randolph h'H.1 ;nlroound hi~ plnn. (:harl('~ Pinrkn<"y of South Carolina 
inlroducrd hi!' plan. Ar.idt· Hi. whidl rlr(wiclro a~ rollow~: 

IrTwo Third! oflh(' l..('tti!illa,ur('~ oflhf' S.al<"snpply (or th(' slIm(' Th(' L('gi5Ialu~ 

http:SF.\�F.RA
http:convention.30
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various plans presented, the resolutions of Edmund Randolph of 
Virginia are the most important,31 and are the proper place to 
begin an inquiry into the genesis of the Article V convention 
method. Resolution 13 of the Randolph Resolutions (the Virginia 
Plan) provided as follows: "Resd. that provision ought to be made 
for the amendment of the Articles of Union, whensoever it shall 
seem necessary, and that the assent of the National Legislature 
ought not to be required thereto. "32 

Resolution 13 was discussed on June 11 th, with the convention 
resolved into a Committee of the \Vhole House. Several members 
did not see the necessity of the resolution at all, nor the propriety of 
making the consent of the national legislature unnecessary.33 
Colonel George Mason of Virginia argued in favor of the necessity 
of such a provision by stating the following: 

The plan now to be formed wiII certainly be defective, as 
the Confederation has been found on trial to be. 
Amendments therefore will be necessary, and it will be 
better to provide for them, in an easy, regular, and 
Constitutional way than to trust them to chance and 
violence. It would be improper to require the consent of 
the Natl. Legislature, because they may abuse their 
power, and refuse their consent on that very account. The 
opportunity for such an abuse, may be the fault of the 
Constitution calling for amendment.3< 

Randolph supported Mason's arguments." However, the latter 

£If Ih(' United !Stau:'i ~hall (.111 a C.HI-I\Tllt~on Inr IhI.' purfXl<;(' uf anlt"ndin~ th(' 
C(m.~ti\Ution - or ~hould C()n~r("Mi with 1M Comem of Two Third~ (lj" ("at h hou ..e 
propOSt' to Ihe St<lIC~ amrndm('nl~ In Ihe 5amc - Ih(" a~rC't'menl of Two Thirds of the 
Lc.·~i~latures of the States shall be suffi<:ient to make Ihc said amendments Parts of the 
COmitilUtion. 

Tht· RJli(ic<1tions of the Conventions of ___ Sta!('~ ~haJl he 5ufficient for 
organizing this Conslitulifln. 

I. M. FARRAND, supra note 27 at 23~3 M. FARRAND, Jupra app. D. al bUl. 
On June 15, William Patterson of New jtr5('Y intmduced nin(' resolutions (The New Jusey 

Plan). Rt"~()luliCln 2 (If the plan provided that "in addition to the pOWt"l"~ vested in the U, Stal("s in 
Cnngrcso;. by the prcsen! existin~ articlt ofConftd('ratioJi, they ~ authorizt'd ... 10 aht"r and amrnd 
in 5uC'h manner as they shall think proper ... " t M. FAFtR.t,~O. lII.pra al243. 

OnJune t8. Alexander Hamilmn of New York rt"ad a !<okt'lch of a plan of !(overnment, which 
W3!i never formally placed bdore the convention, Aniclc IX, SC'(tion 12 of Ha.milton '5 plan provided 
the following; 

This Constitution may r("ceivt" such alteratiomi and amendments as may be 
propO$cd by the Legislature'ofthe United States. with thr ('Oncurrencr oflwo thirds of 
thr m("mbcrs of both Houses, and ratificd by the Lel{i.<;liltulT!iO of. or by Com'fnlions of 
m-putit"s chosen ,by the prople in, two-thirds of the Stales composing fh~ Union. 3 M. 
FARRAND; supra at 630. 

~I. M. FARRAND, THE FRAMINC Of THE CONSTITL'TTON Of THE UNruo STATU 68 (1%2). 
32.1 M. FARRANo.supra note 27. at 22. 
33. [d. at 202. • 
34. /d. at 202-03 (Madison's notes). 
35. [d. at 203. 

http:unnecessary.33


759 


part of the resolution, providing that the consent of the national 
legislature should not be required, was lost. 36 The remainder of the 
resolution was accepted and referred to the Committee of Detail37 

wherein the provision for amending the Constitution was 
discussed. 38 

On August 6, the Committee of Detail presented the first draft 
of the Constitution to the full convention. Article XIX of the draft 
read as follows: 

"On the application of the Legislatures of two thirds of the 
states in the Union, for an amendment, of this Constitution, the 
Legislature of the U niled States shall call a Convention for that 
purpose. 39 • 

This draft was printed for the use of the convention delegates 
and occupied their discussions for over a month. Article XIX of the 
draft came up for discussion on August 30th. Gouverneur Morris 
of Pennsylvania suggested that the Legislature should be left at 
liberty to call a convention whenever they pleased. 40 Thereafter 
the article was unanimously agreed to." 

On September 10th, Elbridge Gerry of Massachusetts moved 
to reconsider Article XIX of the first draft on the grounds that since 
the Constitution was to be paramount to the state constitutions, 
two-thirds of the states could obtain a convention wherein a 
majority could bind the union to innovations which might subvert 
the state constitutions." Alexander Hamilton of New York 
seconded Gerry's motion to reconsider, citing the following 
different reasons: 

He (Hamilton) did not object to the consequences stated 
by Mr. Gerry - There was no greater evil in subjecting 
the people of the U.S. to the major voice than the people 
of a particular State - It had been wished by many and 
was much to have been desired that an easier mode for 
introducing amendments had been provided by the 
articles of Confederation. It was equally desirable now, 
that an easy mode should be established for supplying 
defects which will probably appear in the new System. 
The mode proposed was not. adequate. The State 

'H;.1d 

:~7. Id ;tr 237: 2 M. F.URAND. J/lpm ilt 83. 

:18, Jd ",148.152.159.174. 

J~, U "'188. 

411, Id. 0' 468, 

41. Id. 
42, Id. 0,557·58, 
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Legislatures will not apply for alterations but with a view 
to increase their own powers - The National Legislature 
will be the first to perceive and will be the most sensible to 
the necessity of amendments, and ought also to be 
empowered, whenever two thirds of each branch should 
concur to call a Convention - There could be no.danger 
in giving this power, as the people would finally decide in 
the case. +3 

James Madison of Virginia also favored the motion to reconsider, 
perceiving the vagueness of the provision. 

"Mr. Madison remarked on the vagueness of the terms 'call a 
Convention for the purpose' as sufficient reason for reconsidering 
the article. How was'a Convention to be formed? By what rule De­
cide? What the force of its act?"" 

The motion to reconsider was passed." James Wilson of Penn­
sylvania and Roger Sherman of Connecticut then moved to 
amend the 'proposed article. +6 Cons.ideration of this was postponed 
upon a motion by Madison, who suggested the following provision 
in place of what had previously been agreed to: 

The Legislature of the U.S. - whenever two-thirds of 
both Houses shall deem necessary, or on the application 
of two-thirds of the Legislatures of the several States, 
shall propose amendments to this Constitution, which 
shall be valid to all intents and purposes as parts thereof, 
when the same shall have been ratified by three-fourths at 
least of the Legislatures of the several States, or by Con­
ventions 'in three-fourths thereof, as one or the other 
mode of ratification may be proposed by the Legislature 
of the U.S.+' 

Madison's motion was seconded by Ham'ilton. John Rutledge of 
South Carolina moved to amend Madison's proposal to protect 
slavery interests. 48 His amendment was accepted by the con­
vention, and Madison's proposal, as amended, approved. 49 

Article XIX of the first draft of the Constitution was reported 

43. /d. 81558 (Madi50n'!\ notc!Ii). 
H.ld. 

45.ld. 

46. 'd. aI558-59. 
47. /d. a1559. 
48. fd. 
49. fd. 
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out of the Committee of Style and Revision as Article V of the 
second draft of the Constitution. Article V then read as follows: 

The Congress, whenever two-thirds of both houses shall 
deem necessary, or on the application of two-thirds of the 
legislatures of the several stales, shall propose amend­
ments to this consitution, whkh shall be valid to all in­
tents and purposes, as part thereof, when the same shall 
have been ratified by three-fourths at least of the 
legislatures of the several s{ates, or by conventions in 
three-fourths thereof, as the one or the other mode of 
ratification may be proposed by the Congress: provided, 
that no amendment which may be made prior to the year 
1808 shall in any manner affect thc- and __ sections 
of article .5~ 

.. 
Article V came up for discussion on September 15. Sherman 

expressed fears that thr~e-fourths of the states might abolish par­
ticular states or deprive them of their equal representation in the 
Senate, and felt that the Article V provision which prevented use of 
the amendment power to affect slavery should be expanded to 
provide that no State could be affected in its internal police power 
or deprived of its equalit~, in the Senate. 51 Mason thought that the 
plan for amending the Constitution as proposed was exceptionable 
and dangerous. He po.nted out that as prop0sing amendments, un­
der both modes, depended either immediately or ultimately upon 
the Congress, no amendments could ever be obtained by the people 
should the government become oppressive, as he believed it 
someday would. 52 Upon Mason's objections, Gouverneur Morris 
and Eldbridge Gerry moved to amend the article so as to require a 
Convention upon the application of two-thirds of the states." 
Madison stated that he did not see why the Congress would not be 
as much bound to propose amendments applied for by two-thirds of 
the States as to call a convention on like application. He added, 
however, that he saw no objection against providing for a Con­

50. [d. at 629. The blank! welT. tilled in to J'('ad, "aO",'cl the fir~1 and (ounh i\cctioni'!; of Ankle 
I." 

~l. Id. 

$2.1d. In the margin of his ropy ofthe ~cond draft (Septernber J2) Ma!lon wrott! a!'i follows: 


Artick ~Ih - By thi!! article Con~r('.c;.c; only ha\'~ the power of propo!'iing 
amendmenl~ -al Bny future lim!!" to thi!; conlilirutinn and 5hould il prove cv~r so 
0pPJ"('!II!'ii\·e. the whot!!" people of Amrrica ran't make, or ('\'r.n pMpo!I(' alterations to it; 
a doclfine ullf'rly subvenivcofthe fundamental riglll~ ancllihcrli(,,1Il of the people. 

U n.8. 
~3. U 01629. 
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vention for the purpose of proposing amendments, except for the 
difficulties which might arise as to the form,the quorum, etc., 
which he thought in Constitutional regulations ought to be avoided 
as much as possible. 54 The Morris and Gerry amendment was ac­
cepted. After further discussion, Article V was amended a final 
time, to quell the fears raised by Sherman and the smaller states, 
adding the proviso, "[tJhat no State, without its consent shall be 
-deprived of its equal sufferage in the Senate. ,,~~ Article V thus 
assumed its present form. 

When the C.onstitution was before the various state con­
ventions for ratification, the amendment procedure in Article V ap­
pears generally to have been viewed positively, a reason for 
ratiflcation. 56 

James Madison, in The Federalist No. 43, made these ob­
servations regarding Article V: 

That useful alterations will be suggested by experience, 
could not but be foreseen. It was requisite therefore, that 
a mode for introducing them should be provided. The 
mode preferred by the Convention seems to be stamped 
with every mark of propriety. It guards equally against 
tht: extreme facility which would render the Constitution 
too mutable; and that extreme difficulty which might per­
petuate its discovered faults. It moreover equally enables 
that general and state governments to originate the 
amendment of errors as they may be pointed out by 
experience on one side or another. 57 

Article V, like numerous other constitutional provisions, is a 
result of compromise. The majority of convention members 
recognized that the new Constitution should contain a method 
whereby it could be altered or amended if such need should arise in 
the future. One faction did not trust giving the states the amending 
power for fear that they would use this power either to weaken the 
strong national union being forged or to destroy and discriminate 

54.M ",629<10. 

55, Id. a,6:1J, 

56. Befon' Nonh Carolina'~ ratifying ron...enlinn Jamf05 Indrll argu('d. "it i!l amos' J,appy 

circum!'llancl". Ihal thrrt is a r('mf:'d,' in lht" 5VSCC'1n it!iielffor i(~ own f.. llihilil\', 50 that aiteralionlll un 
w'thoul difficulty br made. agrt"t"abic to the ~"('r...1!>('nsf' of the p~plr, J. ELf.IOT, sup,. note 28,0 .... 

0,176·77. 
57. Till'. fF'.OUALIST No. 43 (Cook(' cd. 1961), 

Justi('(" Story al~o ~pokr highly ofthr u$;('fuinrs5 and pmprirlY ofth~ amrndinf{ pm\li!'lion. 
J. STORY. 2 CO\fMF:NTAR1F.5 ON THE CONSTITl·T10N OF THE UNITED STATES U 1827·2R(~lh rd. 
1891)(htfC'in"frrr dlf'd a5.1. STOIt",l. 
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against other states. The other faction did not trust the national 
legislature with sole pussession orthe amending power, fearing that 
if the govcrrlll1l'nt became oppressive, it would never permit a­
mendments to end the abuses. 

The debates of 1787 make it clear that the convention method 
of anH'nding til(' Constitution was drvised as a protection against 
this lalter concern. There was to be an amending process whereby 
Congress would be bypassed, and tbe people could initiate amend­
ments, despite opposition from Congress. S8 When trying to resolve 
the issues and questions raised by the Article V convention method, 
this purpose must be clearly kept in mind, 

III. ISSUES RAISED BY THE ARTICLE V CONVENTION 
METHOD 

Article V speaks in general terms. It neither" describes nor 
defines the convention which it contemplates. The debates of the 
1787 convention arc not very helpful in attempting to perceive the 
constitutional shape of such a convention. It would appear initially 
that an Article V convention must be some sort of deliberative 
body. 59 

.Many questions have been raised concerning the Article V 
convention method, some of which have been satisfactorily 
resolved. Others continue to plague those concerned in this area. 
This section of the article will discus& these questions. 

A. CAN CONGRESS CALL A CONSTlTflTlONAL CONVENTION 

ABSENT STATE ApPLICATIONS? 

One question that has arisen is whether Congress on its own 
initiative can call an Article V convention. It is generally agreed 
that Congress does not have the power to do so. The argument 
against Congress' power to do so, has been thusly stated: 

Congress is neither authorized nor compelled to summon 
an Article V convention prior to the submission by two­
thirds of the state legislatures of proper and timely ap­
plications for such a convention. The reasons for this are 

SR. Comment . .wprtf "nle 2. al 4~)8. 
59. Stt Bonficld, Propo!iing Com;tiltllional Amcndmrnt!l by Con\'t'ntion: Somr- ProbJt.m~. 39 . 

NOTRF. DAME LAW, 659. 662 (1964); Plat7-, ArridC' V orlhr- Frd('rnl Conlioliwlion; 3 CEO. W.-,Stt. L. 
REV. 11, 4S (1934) Iher~in:1rtc:r citt'd a~ Platz}. 

59-609 0 - 80 - ~9 
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several. Since the' United States is a government of 
delegated powers, it possesses no authority except that 
conferred upon it by the Constitution; Article V, the only 
provision in the Constitution dealing with ilS amend­
ment, must therefore be deemed exhaustive and not 
merely illustrative of the federal ,government's power in 
this re~ard. That provision explicitly sets out two modes 
for proposing constitutional amendments, only one of 
which contemplates the convening of a convention em­
powered to propose amendments. Such a convention is 
authorized by Article V only when two-thirds of the state 
legislatures have made • Applications' for a convention. 
As a result, applications within the meaning of Article V 
from two-thirds of the states legislatures must fairly be 
deemed absolute;. prerequisites to the summoning of such 
abody.60 

A contrary argument, however, has been advanced. 61 

Nothing in the 1787 convention debates supports the view that 
Article V was merely meant to be i11ustrative of one method of con­
stitutional amendment,62 and that Congress could therefore, in the 
absence of state applications, call a convention. 63 

B. 'Is CoNGRESS OBLIGATED TO CALL A CONSTITUTIONAL 

CONVENTION WHEN PROPERLY PETITIONEO? 

It has been argued that the terms of Article V, providing that 
Congress shall call a constitutional convention when petitioned, are 

60. Bonfie-kl t TAt DirlculI Ammdmml IIttt//1It A ,tid, V CotflJt'1Ilinfi Pmau, 66 MICH. L. REV. 949. 9~1 
(1968) fhereinaftercittd as BonfieldJ. S""ls" L. ORFIf.I.D • .II/pTa note 24. at 37. 40. 

61.' SH Corwin & Rams('v. n, CO'lutilu,iMfdl L"lI' .{ elJ1ts/illl/ioMi AntnftimtMt. 26 NOT" DAME 
LAW 185, 196(1951) Ihereinafter Cilt'd as Corwin &. Ramsey). 

62. On AURUst 30, Morris suggested that the nalional lrogislalurt' should be at liberty to call a 
convention whenever they pleased. Suprll not~ 40 and accompanying t~xc. On &opt~mber JO, 
Hamilton also sugg~sted that the national I~gislature !'iho~ld be empowered to call a convention 
ah.,cnt !'itate application. Supra note 43 and accompanying text. , 

These a(tions dearly would not suppon an argument that Artkle V is merely illustrath'e. At 
the lime these actions were laken, the only method contemplallrd by the conY~ntion for propming 
amentlmt"nu was 10 call a con\'cnlion for thai purpo~e. Thus Morris and Hamilton Wf're merdy 
'Hating their viewpoint that the national legislature "should also be able 10 inRiale am~ndmentl - nOl 
(onvrntio"s - wil-hout the need for stale requrst, which ultimatd." it was gi,'cn the ~r to do. 

63..11 could be ar!tUcd that Congress dor~ in ra~1 havc such a power. By a~ep.inlt the hlx-raJ 
inl~rprcrat-ion that all applications from the Stalel. ~ardle~.~ (If their rea!lOn... shoukl be countni 
to~cthcr to meet' .he two~ttrirds requirement. and by accepting a lengthy period durin~ "'hicb 
applicationl would be counted. at almost any ~\'en point, Congress ",·ould ha\'e no difr~uhy in 
finding the Article V prerequisites to a constitutional convention arguably met . 

64. S.., ,.", Dodd,Jodi<i4/ly N ••·E.y."..bll ",..is.....jtlwC.,u/i/ul;.." 80 U, PA, L. RIY. 54,82 
1931); Pl.... sup>o note 59. a. f4. 
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not mandatory but merely permissive. 64 There has been strong ob­
jection to this viewpoint. 65 The evidence that Article V places a 
mandatory duty upon Congress to call a convention, when properly 
petitioned, is overwhelming. 

The wording of Article V supports this argument. Article V 
provides tliat "on the Application of the Legislatures of two-thirds 
of the several States (Congress) shall call a Convention for 
proposing Amendments ... "66 In Martin v. Hunter's Lessee,67 the 

.Supreme Court interpreted the word "shall" as having a man­
datory effect in th~ contes.t of the Constitution. 08 

It seems clear that the framers intended that Congress be sub­
jected to a mantbtory duty to call a convention when properly 
petitioned.69 In The Federalist No. 85, Hamilton wrote: 

In oppOSItion to the probability of subsequent 
amendments, it has been urged that the person~delegated 
to the administration of the national government will 
always be disinclined to yield up any portions of the 
authority of which they were once possessed. For my own 
part I ac.knowledge a thorough conviction that any 
amendments which may, upon mature consideration, be 
thought useful, will be applicable to the organization of 
the government, not to the mass of its powers; and on this 
account alone I think there is little weight in the 
observation just stated. I also think there is little weight in 
it on another account. The intrinsic difficulty of 
governing thirteen states at any rate, independent of 
calculations upon an ordinary degree of public spirit and 
integrity, will, in my opinion constantly impose on the 
national rules the necessity of a spirit of accommodation 
to the reasonable expectations of their constituents. But 

65. s" Bo~r".'d. sU/JrtI nott· 60. al 976; E,t,;", JU," note 17. at 886. 
66. U.S. C:ONST. an. V. 

67.I+U.S.(1 \\,h.",.) 104 (1816). 

68. Martin , .. Hun.....' L.,,,·,·. 14 U.S.(I W~.al.)304. 327(1816). 
69. In 01 It,tll"r on the" !<ul~it·c·t. Mndi!lOn nb"c'("\'('d thai the queNtin" (,(lOC't"nling the falling of a 

,'ntlwnticllt. ··will nol hl'long to Ih.· ft·(k·l'al1.t·~i.latut't'_ If two-third. of Iht· """("!II apply for 00(,. 
r:c1ngn.·n nlnnn' rdu~ Ul ('all it: if n«t'. til\' utht'r rnode" of umf'ndmf'ntli must he.' pursued." I.e.'th'r 
from Madison 10 Mr. En.·, datt"d January 2. 1789. REPRINTED 1N ~ U. S, BlIRF.AV Of ROLLS &: 
LIRR,.\R·... Doct"MENTAR\" HISTORY OF TilE COSSTITt'TION OF THF. UNIUD STATI-:$ OF AMF.RICA 1786· 
18711H:1. 


Ont" ddt"gaft" h' the North Canl1ina rntifying ('om"c-nlion rxpl"in('d Arrkk' V as follows: 

" ... thill it i:l \"fry t"vid('nt thnl . " "I'ht': propn~ml ofam('nclnwnlsl dOt'S nm drpc:nd on 

the.' will o"C'.cm!(R's~: for. " . tht'll"gialatun.·s of fW()<olhitd, of chC' lilatC'1i 'A't"1'f' authorizC'd 

tn mnk,' nt)plin"ion~ le.r ('al1in~ a "OIwrnrion to propme amendmc.'nf,. and. on such 

'IPt)lit-atinns. it j" P")\'ictc.'d thoU CnnRrc."5 "hall call sm'h oo","('n,ion, !IO thai they will 

hiwl' nCJ(lpliun. ,. 

".1, ELl.IOT. SliP'" nott' 28. at f18. Mr II/Stl Corwin "Ram5f1'~ JMP." noff' 61. al 195. 
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there is yet a further consideration, which proves beyond 
the possibility of doubt, that the observation is futile. It is 
this that the national rulers, whenever nine States concur, 
will have no option upon the subject. By the fifth article of 
the plan, the Congress will be obl.igated 'on the 
application of the legislatures oJ two thirds of the States 
(which at present-amount to nine), to call a convention 
for proposing amendments, which shall be valid, to all 
intents and purposes, as part of the Constitution, when 
ratified by the legislatures of three fourths of the States, or 
by conventions in three fourths thereof.' The words of 
this article are peremptory. The Congress 'shall call a 
convention.' Nothing in this particular is left to the 

. discretion of that body. And of consequence, all the 
declamation about the disinclination to a change vanishes 
in air. 70 

Further, keeping in mind the purpose behind the Article V 
convention method; i.e., insuring that the people would always 
have at their disposal a method of correcting defects in the system 
should the national government become oppressive and refuse to 
initiate changes, it becomes apparent that the duty imposed upon 
Congress must be mandatory. Were Congress to have discretion 
over the calling of a convention, the purpose behind the provision 
would be nullified. 

C. STATE ApPLlCAnONS FOR A CONSTITI 'TIONAL CON~ENTION 

The duty of Congress to call a convention when properly 
petitioned is mandatory. Congress, however, has the power to 
ascertain whether the prerequisites to this duty have been met,71 
Article V states that Congress shall call a convention "on the Ap­
plications of the Legislatures of two-thirds of the several states. "72 

This provision raises several questions. How long should Congress 
count state applications? Should only those applications which deal 
with the same 'subject matter be counted together, or should all 
states applications regardless of subject matter be included? Maya 
state rescind its application for a convention? 

It is ge.nerally agreed that Congress should consider only those 
applications which are submitted reasonably contemporaneously 

70. TH .. FEDER...IST No. 8S(Cook<~. 1961). 
71. Wh«lcr, I,. C.",tiIOlioNJi C.....Ii4.lm(>mtii•.(', 21 ILL. L. REv. 782, 790 (I 927)(h<:rtinafttr 

c:iled lUI Wheeler}. 
72. U.S. CONIT...... V. 
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with one another when determining whether the prerequisites of its 
Article V duty have been met." The framers intended that the 
Constitution be modified only when there was significant 
agreement among the states and thepeopie to do SO.74 The framers 
thus provided that Congress must call a convention only when two­
thirds of the states petitioned for one; that an amendment would 
not be ratified unless three-fourths of the states agreed thereto; and 
that two-thirds of both Houses of Congress must concur before the 
amendment was initiated. The framers required significantly more 
than mere majority agreement at all phases of the amending 
process. The implicit requirement of substantial agreement, when 
applied to the application process, calls for two-thirds of the states 
to agree that the convention procedure be invoked. Inherent in the 
concept of agreement is a contemporaneous conveFglmce of desire 
for a specified course of action. . 

... 
The next issue then is what constitutes a contemporaneous 

period during which to count applications? One writer has 
suggested that applications tendered during one "generation" be 
counted together." Another suggests that Congress count only 
those applications which it receives during one session. 76 'The best 
view appears to be that there be no definite period since what is 
contemporaneous in each case will vary, depending on factors such 
as the issues involved and the political climate. In Coleman v. 
Mil/er, 77 involving the validity of Kansas' ratification of the 
proposed Child Labor Amendment, the Supreme Court hlilld that 
the validity of a state's ratification of a proposed amendment, 
nearly thirteen years after it has been proposed, was 
nonjusticiable. 78 The Court stated that the question of a reasonable 
time for ratification involved considerations of political. social, and 
economical conditions prevailing since the amendment was 
submitted for ratification and that Congress •. not the Court, was in 
the best position to evaluate these. 79 Applying the same rationale to 
applications, the converse side of the amending process,. in 
determining whether the prerequisites of its duty to call a 
convention have been met, Congress would analyze the above 

71. Sff Ronfit·lcI, SlIImt note 60, at 958; Corwin It: Ramst")'. I./im note 61. at 195·96. 
74. NOI(,. PmJmrin,( Ammdmnrtl to tAt U",-," S""s CeJtS,i,.,;"" 'J Convmllon. 70 HAIlV. L. REv. 

1067.1071-72 (1957). 
75. L. ORF1F,Ln. JuprtJ nole 24, al 42. 
76. Spra(t'ur. Shnll W, IIdlJ'G F"lrral Coruti'.h'.",,1 C.",,",iOtl, aM Wlttzt Shall it Do?, 3 ME. L. REv. 

115. 123 (1910) Ihorrin.rlcr ciled a. Sp"RUel. 
77. 307U.S. 433(1939). 
78. Cn"'m.n v. Miller. 307 U.S. 433. 450(1939). 
79. It/. al 453·54. 
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mentioned factors and decide whether contemporaneous 
agreement for a constitutional convention was present. 80 

Congress may, if it so desired, choose to set a definite period 
during which applications calling fOT a convention to deal with a 
particular subject would be counted. In Dillon u. Gloss, II the 
Supreme Court upheld the validity of a definite period imposed by 
Congress for state ratifications. The Court held: 

We do not find anything in the Article [V] which suggests 
that an amendment once proposed is to be open to 
ratification for all time, or that ratification in some of the 
States may be separated from that in others by many 
years and yet be effective . . . First, proposal and 
ratification are not treated as unrelated acts but as 
succeeding steps in a single endeavor, the natural 
inference being that they are not to be widely separated in 
time: ... [AJs ratification is but the expression of the 
approbation of the people and is to be effective when had 
in three-fourths of the States, there is a fair implication 
that it must be sufficiently contemporaneous in that 
number of States to reflect the will of the people in all 
sections at relatively the same period, which of course 
ratification scattered through a long series of years would 
not do. These considerations and the general purport and 
spirit of the Article lead to the conclusion expressed by 
Judge Jameson 'that an alteration of the Constitution 
proposed today has relation to the sentiment and the felt 
needs of today, and that, if not ratified early while that 
sentiment may fairly be supposed to exist, it ought to be 
regarded as waived, and not again to be voted upon, 
unless a second time proposed by Congress. '82 

Applying the rationale of Dillon to the application process, 
Congress may impose a reasonable period during which state 
applications would be considered together. as Such a definite period 
would have the advantage of removing the subjective 
determinations previously mentioned, but would not unduly 

.burden the use of the convention method, as state legislatures could 

80. s.. 8onli.ld. s.,... not. 60.•,961. 
81. 256U.S. 368(1921). 
82. Dillonv. GI",•. 256U.S. 368. 374.75(1921). 
83. A......t. A.B.A. Sludy. ,.p,. not. 2••,ll·32. 
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periodically renew their applications,)f they retained their interest 
in calling a (·oflv('"tion. . 

The t:rvin Icgi~latioJl provides that an application submitted to 
the Congress hy a statt! shall rcmaineffective for seven calendar 

years alkr the date it is received by Congress. 84 Presumably this 

tilll!' p"rind was suggest!'(1 by analogy 10 the limitlllion period set 

tilr ratitkatiollS.·· It has been suggested, however, that the 


. cnnsklt-rations pertinent to ratification are not the same for the 

applkation process, and that four years might be a more 

appropriate p('fiod.·" 

Another issue raised is whether only those applications which 
deal with the same issue should be counted together, or whether all 
state application~ requesting a constitutional convention, regardless 
of the rt!asons dted by the state in its applkation therefor, should be 
included. 

Initially, in order to be an "applicatiOl;" within the meaning 
of Article V. a state's communication with eongress must 
somewhere contain a request for a constitutional convention. 87 It 
also appears that Congress may not require the state's application 
to be in any particular form. 88 

Article V seems to require a general .consensus among two­
thirds of the states that a constitutional convention be called. Thus, 
only those applications which request a convention to deal with the 
same issue should be counted together. If one state, for example, 
desires .a constitutional c<;mvention to propose a pro-life 
amendment, and another state desires a convention to propose an 
amendment requiring a balanced federal budget, there is a general 
consensus or agreement that a convention be called, but a basic 
disagreement exists regarding what the convention should 
consider. H two states, however, request a convention to consider a 
balanced budget amendment, then the requisite agreement exists. 
The Ervin legislation adopts this approach, counting together only 
those applications which call for a constitutional convention to deal 
with "the same subject. "89 

Another issue concerning state applications is whether a state 
may rescind its application for a constitutional convention. The 
Ervin legislation permits such recission up until the required 
number of states have petitioned Congress for a convention.to This 

R,•. S. 1272 . .fUpm nnlt' 14. S5(a). 
85. SIr S. RF.P. No. !J:J·29:J, ,tHlu", nol('" R. al II. 
86. NOfC'. A5 HAR\', 1.. RF.\', .fU/,m nnlC' 16. at 1620-21: A.B.A. Srudy. supra no'r 2. ar 32. 
87. A.B.A. Study, sup,. nol(' 2. m 30. 

R8. s". Ui..kM:"n. ,mp,. nOle- 4. itt 864:!\. RF.p. No. 93·293, s"pra not(" 8. 01 10. 

89. S. 1272. ,,,,, .. nnl< 14. U ~(.). 6(b). 
90. Id. S 5(b). 
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is clearly the correct approach. State applications for a convention 
shl)uld show a general c"nsl:nsus aml)ng the requisite numher of 
states that a constitutional convention be held. A state can hardly 
be said to be part of a consensus to call a convention after it has 
rescinded its application. After the requisite number of states have 
petitioned Congress and invok,·d its duty to call a convention, a 
state has other courses of action open to it should it, after 
reconsidering, no longer desire the convention. Allowing a state to 
rescind its application after the required number of states have 
submitted applications and the duty to call the convention has 
arisen would amount to giving a single state, or handful of states, a 
veto power over the convention method after it has been set in 
motion. 

A final issue with state applications is the effect of calling a 
constitutional convention upon previously submitted applications. 
If one accepts the viewpoint that a duly convened constitutional 
convention has the power to propose amendments on any subject, 
it would appear that all previously submitted applications would 
lose their validity once the convention is held, since each state 
would have the right to seek adoption by the convention of 
amendments on any subject. If the viewpoint is accepted that the 
convention can be limited in scope to consideration of the topic 
placed by Congress in the call, then only those state applications 
dealing with that topic should lose their validity once the 
convention is held. 

D. THE ROLE OF THE PRESIDENT, STATE GOVERNORS, AND THE 

VICE-PRESIDENT IN THE ARTICLE V CONVENTION METHOD. 

Article 1, Section 7 of the Constitution in part provides as 
follows: 

Every Order, Resolution, or Vote to which the 
Concurrence of the Senate and House of Representatives 
may be necessary (except on a question of adjournment) 
shall be presented to the President of the United States; 
and before the Same shall take Effect, shall be approved 
by him, or being disapproved by him, shall be repassed 
by two-thirds of the Senate and' House of 
Representatives, according to the Rules of Limitations 
prescribed in the case ofa Bill. 91 

9I.U.S. CONST. art. I. J 7. 
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The Supreme Court has held that provisions of the Constitution 
must be read in light of each other. 92 Consequently, it has been 
argued that the President has the power to veto Congress' call of a 
consti(utional convention. 93 It is pointed out that Congress must 
('nart legislation, pursuant to its call of th(' Convention, which is 
similar to other types of legislation which Congress normally deals 
with, and therefore, no logical reason exists to exclude the 
convention process from the scope of Article I, Section 7. 94 The 
President, it is urged, would be under a duty to veto a call if he 
believed the constitutional prerequisites were not met9' or if he 
believed that the convention was not in the nation's best interests. 96 

This viewpoint is clearly untenable. Despite the surface 
similarity between legislation which Congress must enact 
incidental to a convention call and other types of legislation over 
which the President possesses the veto power, Congress, when 
enacting legislation pursuant to the call of a constitutional 
convention, is performing a unique function delegated to it by a 
specific article of the Constitution. Congress is not acting in its 
regular lawmaking role. Congress is merely the agency selected by 
the framers through which this process is to be effectuated.97 

The history of ArtiCie V lends no support to the proposition 
that the President has a role in the amendment by convention 
process. Article V speaks only of Congress. No mention is made of 
the President, nor can a role for him be inferred into the article 
from its specific language or from the 1787 debates. 98 Were the 
President given a veto power over the Article V convention method 
a great obstacle would stand in the way of the people as they 
attempt to amend the Constitution. The Article V convention 
method was designed to insure the people a way to amend the 
Constitution in the event the national government, presumably 
including the President, shou:d ever become oppressive. To include 

92. Xl'r HO!lh'fll"r \'. 'elk-wild Liquor Corp.. 377 U.S. 324. 332 (1964); Prout v. Starr, 1~8 U.S. 
537 (l!ltl2l. . 

9:4. Sa, 1".1:.• RI.,de .fufJrn nnlt' 16. Oil 206-09, 

!J.•• Rlac'k. Til,. Pmpm"l'd .-4mmrl"""ll!f Arlid,. V: A Tlmnlrnffl Disttsl". 72 VALF.. L. J.. 957. 965 


(1!lfl:n fhITt'ill:lflt'l"C'ih'd ,,!O l4Inc'''I: Ronlit·ld . .wp,a nol(' 60. at 986. 
9~. ,~,." r.,(" Rtlnfil'kI ..Jlj/ml nott' 60. :11986. 
9fi. Rlad; .""Im, nolt' 94. at 965. 
!l7. 

Sinn' Artidr ,. it a 1t'rilnt of pow('r foCungn'!\!ii, and not to tht' Ft>d('ral Go\"('rnmt"nl. as 
WI' han "",'n. -,md !'inn" COIH:{1'T51' i5 bound to ("all a com'C'tlliun upon the application of 

~ tht' n'q\li~iu' numlX"r of ~Iill{' ... if would sc.'rm thai !IIut'h act should nOI b'''lul~ic(,1 10 th(' 
Pn·"icll·nl·~\«'to. 

PI;lI~. '''I'm 'Wh' ~9. al:l7, 
9R . .~r Gilliam, Ctr"frillitinnnl C,mm,ri(lm: Prrtrtl""tr. P",h/rml. dml /'r(l/Huall, 16 ST. Lot'IS U .L.J. 

·Hi .... 8 (1971) rlll,rt'in~'fiC'r('ifC"d a"Gilli.'lln!. 
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the President In this process would be contrary to the intent of the 
framers. Presumably, the act of calling a convention, and all 
legislation incidental thereto, would require a mere majority vote of 
both houses. 99 If the President had the power to veto matters 
relating to the call or such a convention, each house would be 
required by Article I, Section 7 to repass the measures by a two­
thirds vote. This would greatly inhibit the effectiveness of the 
convention method. 100 

The first ten amendments were submitted to the states for 
approval without having first been sent to President 
Washington. lol In Hollingsworth v. Virginia,,02 the Supreme Court 
considered a case involving the validity of the eleventh amendment. 
It was argued that the amendment was void because it was not 
proposed in the form prescribed by' the Constitution,. having never 
been submitted to the President for his approval. as it was 
contended was required under Article I, Section 7. 'OS Counsel 
argued that the President's concurrence was required in matters of 
infinitely less importance than amending the Constitution and that 
the language of Article I, Section 7 applied equally, whether on 
subjects of ordinary legislation or of constitutional amendment. 'o, 
Hollingsworth involved the congressional method of amending 
whereby amendments are proposed by two-thirds of the members 
ofeach house. Counsel stated as follows: 

.... it is no answer to the objection, to observe, that as 
two-thirds of 'both houses are required to originate the 
proposition. it would be nugatory to return it with the 
president's negative. to be repassed by the same number; 
since the reasons assigned for his disapprobation might be 
so satisfactory as to reduce the majority below the 
constitutional proposition. lOS 

The Attorney General pointed out that the same course (not 
requiring the approval of the President) had been followed in all the 
other amendments which had been adopted. He argued that the 
case of amendments is a substantive act, unconnected with the 

99. Plat?, JufmJ note 59. aI3? . 
100. Tht' A.B.A. Study, Jupra nOIt' 2. ~upport!l fh(" opinjpn thai the Prcsid('nl has no rok in the 

1;1mcnclrncnl proc('5.'i. ld_ al 26·28. 
101. Annol., ArtiC'lc 1. Sulion 7. in THE CON5TITl'TION or THE UNn-F.D STATf.SOf AMERICA: 

ANAI.V5IS ANO tNTF.JtPRF.TATION. S. Doc. No. 39, 88th Cnn~.• 1st St'ss. 1:J6 (l964ed.). 
t02. 3 U.S. (3 000.)378 (1798). 
103. Holli,,~,wonh v. Vir~inio.3 U.S. (3 0011.)378. 378·79 (1798). 
104. U ,,379. . 
105. ld. ., 378·79. 
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ordinifry business of legislation, and not within the policy or terms 
investing the President with a qualified negative on acts and 
resolutions ofCongress.' 06 In a footnote to the Attorney General's 
argument,' Justice Chase wrote, "[tlhere can, surely, be no 
necessity to answer that argument. The negative of the president 
applies only to ordinary cases of legislation: he has nothing to do 
with the proposition or adoption of amendments to the 
constitution. ".07 

In 1803, a motion to submit the twelfth amendment to the 
President was defeated in the Senate. In 1861, a proposed 
amendment <In slavery was presented to and signed by' President 
Buchanan. In 1865, the proposed thirteenth ameridment was 
submitted to President Lincoln and signed by him, in apparent 
inadvertence. This matter was discussed in the Senate and a 
resolution ~as passed declaring that the President's signature was 
unneccessary, that his actions were inconsistent..with previous 
practice and that this should not constitute a precedent for the 
future. In 1866, President Andrew Johnson made clear, in a report 
sent to Congress, that actions taken by the President relating to 
amendments were ministerial in nature and did not commit the 
President to a role in the process. Since that time, no proposed 
amendment has been submitted to the President.'08 Finally, in 
Hawke II. Smith, No.1, J09 the Supreme Court, citing Hollingsworth, 
stated unequivocably that, "[A]t an early day this court settled that 
the submission of a constitutional amendment did not require the 
action of the President. "110 

While Hollingsworth dealt with the Congressional amendment 
process, there is no reason to believe that had the question arisen in 
connection with the Article V convention method' that a different 
result would have been reached. The Ervin legislation provides that 
the convention shall be called by the passage of a concurrent 
resolution which does not require the signature of the President. III 

Another issue concerns the role of·a state governor in the 
Article V convention method. May the governor veto a state's,' 
application to Congress fora constitutional convention? Article V 
provides that, "[c]ongress . on the Application of the 
Legislatures of two-thirds of the several States, shall call a 

106. Id.•• 380, 
I07./d. 

108, A.B.A. Study. ".0" not. 2: a.27. 

109.253 U.S. 221 (1920). 
110. Hawk.... 8m.h. No. 1,253 U.S. 221, 229(1920). 
III. S. 1272, ,.,.. no •• 14, S 6(a). 
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convention for proposing Amendments .... "112 The answer to the 
question concerning the role of the state governor in this process 
revolves around the meaning of the word "Legislatures" as used in 
Article V. 

The Supreme Court has held that the term "legislature" in a 
particular clause of the Constitution depends upon the type of 
activity that the legislature is called upon to perform. In Smiiry v. 
Holm,113 the Supreme Court held that when a state. legislature 
prescribes the time, place, and manner of bolding elections under 
Article I, Section 4 of the Constitution, it is enacting legislation and 
in that context "legislature" means the entire legislative process of 
the state, including tbe executive veto. As stated by the Court, 
"[wJherever the term 'legislature' is used in the Constitution it is 
necessary to consider the nature of the particular action in 
viewa " .. f 

In Hawke v. Smith, No.1, 115 the Supreme Court struck down a 
provision in Ohio's constitution requiring ratification of proposed 
constitutional amendments by popular referendum. The Court 
found this to be invalid because Article V required ratification by 
"legislatures" and that a popular referendum was not a 
"legislature" within the sense the term was used in Article V. The 
Court wrote asfollows: 

The only question really for determination is: What did 
the framers of the Constitution mean in requiring 
ratification by "Legislatures"? That was not a term of 
uncertain meaning when incorporated into the 
Constitution. What it meant when adopted it still means 
for the purpose of interpretation. A Legislature was then 
the representative body which made the' laws of the 
people. 116 

Ratification of a proposed amendment, the Court stated, was not 
an act of legislation within the proper sense of the word, but merely 
an expression of assent for which no legislative action is authorized 
or required. The Court further held that the power to ratify a 
proposed amendment to the Federal Constitution had its source in 
the Federal Constitution; and the act of ratification by a state 

112. u.s. CONIT:an. V. 
113.285 U.S. 355 (1932). 
IH. Smile)','. Holm. 285 U.S. 355. 366(1932). S....Is. Note. 70 HAttv. L. REv.• '.1''" nole 74, 

at 1074. 
115.253 U.S. 221 (1920). 
116. U. 81227. 
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derived its authDrity from the Federal CDnstitutiDn to. which the 
state and its people had assented. 117' 

The term "legislatures" in Article V thus means the 
representative body which ordinarily makes the laws. The function 
given to this agency by Article V is a federal function derived from 
the ·Constitution. Consequently, when state legislatures apply to 
Congress for an Article V conventiDn they are not acting as 
lawmakers under their statecDnstitutiDns but as federal agents 
perfDrming a federal function. They are representatives of the 
people of the State under the power granted by Article V. The 
article imports a function different frDm that of lawmakers and 
renders inapplicable the conditiDns which usually attach to the 
making of state laws, such as the governDr's apprDval. 118 The 
Ervin kgislation fDIIDWS this viewpDint by providing that a state's 
applicatiDn fDr a cDnvention need not be approved by the state's 
governor. 119 

The final issue fDr discussion is whether the Vi~e-President has 
a role in the Article V cDnvention process. Article I, SectiDn 3 
provides that, "(tJhe' Vice-President of the United States shall be 
President of the Senate, but shall have no VDte, unless they be 
equally divided. "120 If the Senate is equally divided on the calling 

. Dfa constitutional convention, may the Vice-President cast his vDte 
to. break the tie? As in the case of the President, Article V makes no 
specific reference to the Vice-President, nDr do. the debates Df 1787. 
There exists, however, evidence that the framers did not intend fDr 
the Vice-President to have a role in the amending process. 121 

In applying the same reasoning to. the Vice-President as 
applies to. the role Df the President, it appears that the Vice­
President shDuld likewise have no role in the amending prDcess. 
Just as the pDwer Dfthe President to veto. legislatiDn under Article I, 

117, A,.,-ord. I.('wr ,', Game-It. 258 U.S. 130. 1:l7 (1922). SI'('1I1.f(l Pt'llIsk,'y ", Ramplon. 307 F. 
5,,1'1'. 2:15 (1%9). ,,,.,, ... ,>Ibn !!",,,.tf,. 431 F.2d 178 (IO,h Cir. 1970). m'. "mird. 401 U.S. 913 
(1!17l\. 

liA. C. RaK:KFIF.I.O. ST.\FF OF Hm'sF. COM"'. ON Tilt: JI'I'lICI..\RY. 8!hn (".aNa .• 1sT SF.!t.S .• 
PRnRu,,,~ RF.I.-'TI~r. TO " fo''':OUM. r.(lNSTlTl'TIO!'rlAI. r:nNn:NTlO~ 10-11 (Cnmll1. Print· 1957) 
(IH'r!-i.wlic,t dlt·" ill" C. Rltler..:'If.ull.•w Stall' (·x. tr!' San~I(,i1c1 \', Fn'{'(1. 251. N.\V.2c18!lR (N.D. 
1(77) (lic'I1f('nillll ~(l\Trnor. ("()tiM nnt \T.h' "IX'" final (Ii:olposilinn of n'!lohuion" propo,.inft 
antc'nlhnrnl" In tlH' U. S. r:omlillllinn): O"ininn nr til(' ,lulilin'lI In thr SI'1HHC'. :~6fi N. F..2fl 1226 
(:\.fa",.. 1!'7i)("i~ll:lhln'l,f(;(l\'t'rnor nol n·C]uin..1nn I"t"lIOtulions ('allinl( Illra 1Ii1lional roo\Tnlion). 

119. S. 1172, Hllm, noll' 14. j 3(a): Rut s" BI.u·k. 1MI'M nntf' f6. a. 209-10. whc'rc Ihe' i1ulhor 
arfturs Ihat lItillf' ~f)\'l'rnor~ lIhnuld nol bt" ~"rlucim rrom tll(' .mlc"ncitn("nl b~' mnnntion proc('lIS of 
Artkk·Y. 

120. U.S. CONST. "rl. I. S 3. 
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Conrait". ion. ,. 
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Section 7 applies only to ordinary legislation, so should the power 
ofthe Vice-President to cast a deciding vote in the Senate. It would 
be anomalous if the Vice-President were to have a role in the 
amending process, but not the President or the state governors. 
Hollingsworth and Hawke, which held that the President had no role 
in the amendment. process should apply to the Vice-President by 
analogy. Provision is made in the Ervin legislation for the Vice­
President to convene the constitutional convention, administer the 
oath of office, and preside until the delegates elect a presiding 
officer. 122 

E. REPRESENTATION AT ANa DELEGATES To AN ARTICLE V 
CONVENTION. 

One of the most important issues concerning an Article V 
convention is representation. Should each state· have one vote, 
should delegates be apportioned strictly on the basis of population, 
or according to some other scheme? 

It seems reasonable that the framers, when devising the 
convention method, contemplated a convention substantially 

. similar, if not identical, to the one they were then attending. The 
1787 convention was organized on the basis of state representation .. 
Each state had one vote. Seven states, a simple majority, 
constituted a quorum, a majority of those states present being 
competent to decide all questions. 123 The provision in Article V for 
a separate ratification stage was adopted after it was pointed out in 
the debates that if the convention were to have both the power to 
propose and to adopt amendments,124 a majority of the statts could 
bind the whole union. 

The entire scheme for amendment as provided for in Article V 
is evidence that the framers viewed amendments to the 
Constitution as alternations in the fundamental compact between 
the states. In this compact each state is the theoretical and legal 
equal of the others, regardless of such differences as wealth or 
population. Article V provides that whenever two-thirds of the 
legislatures of the several states apply. a convention shall be called. 
This convention shall then propose amendments which when 
ratified by the legislatures of three-fourths of the several statts or by 
conventions in the states, shall be valid. The.states have an equal 

122. S. 12i2. n'!,rll nOff' 14.18(a). 

1'.1:1, :\1. F.u.,,:\'o. THf. f."~IISGOF THF.CoSnTn'TfOS OFTHt. USlTf.D STATUS7 (1962). 
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voice in both the application stage and in the ratification stage of 
the amending process. It would be illogical to assume that the 
framers did not intend for the states to have an equal voice during 
the convention. m Madison wrote in Th~ Federalist No. 43 
concerning Article V, "[ilt moreover equally enables the general 
and ·stnte .t:ovemmtmts to originate the am<:mhm:nt of errors as they 
may be pointed out by experience on one side or another.""· 
While the amendment power ultimately r.ests with the people, it is 
exercised by them through. the states, and, in the legal 
contemplation of the Constitution, each state is regarded as an 
equal. As stated by one eminent authority, Article V: 

recognizes the concept of dual constituency of the 
Federal Government. A ratification signifies not only the 
assent of a section of the people of the United States, 
expressed by their agent, but that of a state, regarded as a 
political community, as well, and the vote of New York .. 
. has no more weight than that of ... Nevada. Likewise, 
no state may be deprived of its equal sufferage in the 
Senate without its consent. Finally, a convention is to be 
called upon the application of two-thirds of the states, and 
here also the shout from New York has no more weight 
than the whisper from Nevada. 127 

It is interesting to note that the legislation originally drafted by 
Senator Ervin provided for representation modeled after the 1787 
convention; i.e., each state having one vote."8 Senator Ervin, 
however, was forced to modify this, after hearings, presumably as 
the result of political pressure from the populous states. S. 1272 
provides that a convention shall be composed of as many delegates 
ffom each state as it is entitled to Senators and Representatives in 
Congress. lit 

The American Bar Association's Special Study Committee 
believes that convention representation should be guided by the 
Supreme Court's "ont: man,. one vote" rule. It suggests 
representation identical to that of the ltates in the House of 

J25.•~ HMri"t'n...~. 2.1fJ7, .HJl'm nOI(' 14, aI3J(rt"mHrJCI~ ftrs(~natnr HrulIokn): Note', 85 H".v. I... 
R,.v., ,up,. not .. Hi, a11625. 

12';, Tilt'. Ft:nF..A,.I~T No. 43 (Cooke" t·rI. 1.961) «("mphasi!IC IIIddt'fI). 
121. Plat?. fU". nnlr. 59. al 29, 
128. Itflln Vfllinq nn any qU"!llion hcrnre the ronvrnlinn rH('h ~tal(' "hall haW' onC! vole which 
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Representatives. IJO Another writer has suggested a bicameral 
convention modeled after Congress. U\ 

. Those who disagree with the idea of representation at an 
Article V convention patterned after the 1787 convention .either 
ignore the c1ea:r intent of the framers, ua or in the alternative argue 
that even if this was their intent we should no longer be bound to 
follow it. us 

If the argument that a convention should be based upon 
proportionate representation is followed to its logical conclusion, 
then representation at an Article V convention should be totally on 
the baSis ofone man, one vote. There is no compelling reason, once 
the intent of the framers is cast aside, to accord each state even a 
minimum of one delegate, since even this would result in 
population deviations of up to fifty percent.'" While the specific 
language of ArticleY arguably does not bar a convention based 
upon proportionate representation according to population, such a 
convention would be an anomaly within the Article V scheme of 
amendment. The application and ratification provisions of Article 
V clearly give each state an equal vote ..This language cannot be 
ignored. What would be the advantage of having a convention, 
based solely upon proportionate representation by population, 
propose amendments which would have to be ratified with each 
state having one vote. Such an interpretation would merely place a 
barrier upon the practical use of this method. If each state had an 
equal vote at an Article V convention, amendments proposed from 
such a convention would stand a far greater chance of adoption 
because majority agreement and compromise would already have 
been hammered out between the states at the convention level. 

The clear intent of the framers, that an Article V convention should 
be based upon equal state representation, is an inherent con­
stitutional requirement of Article V. While on occasion, when ex­
ceptional circumstances were present, the Supreme Court has wan­
dered away from the strict intent of the frainers,u5 the 
traditiQnal approach of the Court being to follow the clear intent of 

no. A.B.A. Study ...pro ...,•• 2. a. 35·36. 

,31. NOIe, 70HAOY. L. Rov., s.".. no.. 74••• 1076n.50. 
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v. Maryland, 17 U.S. (4 W ....... ) 316. 415(1819). 
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the framers when interpreting the Constitution. 136 If this re­
quirement of Article V is outmoded and archaic, like the electoral 
college is argued to be, then the proper remedy is to amend the 
Constitution not to ignore the clear intent of the framers or to 
rationalize it away. 

Accepting the viewpoint that each state has one vote at an Ar­
ticle V convention on all matters, it follows that each state should 
be allowed to select its delegates, in any manner it chooses. 137· A 
State.. should have members of its delegation either elected or ap­
pointed. The states' legislatures would be in charge of the 
delegation selection. A state could put in its delegation as many 
persons as it desired, though each state would have but one vote at 
the convention. Presumably, however, practical and financial con­
siderations would prevent an excessive number fr:om being sent. If 
the 1787 convention precedent is f(Jllowed, and'a state appoints its 
delegation, supposedly only those best qualified, 'ie.g., respected 
elder statesmen and state political leaders, would be appointed. 
Prudent men, not likely to be given to any excesses or abuses of the 
convention process, certainly would be chosen. 

The Ervin legislation, proceeding upon the premise that 
Congress has the power to prescribe the selection of delegates to an 
Article V convention, provides that two delegates shall be elected at 
large and one elected from each congressional district according to 
state law. Any vacancy occurring in a state delegation is to be filled 
by appointment by the state's governor. 138 

A fin'al issue is whether there are any constitutional limitations 
upon whom may. be a delegate to an Article V convention. Article 
I, Section 6 of the Constitution states the following: 

No Senator or Representative shall, during the Time for 
which he was elected, be appointed to any civil Office un­

1'36. Stt. ' ..( .• South Carolina v. United Stare •. 199 U.S. 437. 448 (190~); Knowlton v. Moo .... 
178 U.S. 41. 95'(1900); l..keCounty v. Rollins. 130 U.S. 662. 670 (1889); Ex pane Bain. 121 U.S. 
I. 12(11181); Rhode hland v. M."a<hu50"'. 37 U.S. (12 POo.) 657.722 (183B). 

The Suprcmr Court halll hrtd thar if Ih~ mr.1tIning of a f"()nSrilUItonal provision is al all 
doubtful. wh('l't"vt'r rt"3sonably pOMiblc 10 do so, the: doubt should be resolved in a way 10 forward the 
f'dd('nl purpnsr with which the provision was adopled, Maxwell v. Dow, 176 U.S. 581 (1900); 
Jarrolt \'. Mob..ly. 103 U.S. 580(1880). 

Thr s,uprC'11l(" Court ha~ long rt"{"oR'nizen 'hI" pnlprit"IY of drawing upon rhr dt'batl"s of the 
J7R7 Con\'f'nlion. 711, Ftdfflln.r'. and othrr writings or Ih(' founding falhrrlil to cons.trur vagu~ 
constitufional prO\.. i~ion~. Mililsouri PaC". R..R. v. Kanllla", 248 U.S. 276 (1919); Pollark \'. Farmers' 
Loan & Tr.s.C".. U7 U.S. 429(1895); Coh.n.v. Vir~ini•. 19 U.S. (6 Whoat.) 264(1821). 

137. "II would ..C'm proJX'r for coach stair to drlC"rmin(" the'procf'dure for thr ('I('ction of ill 
d('l('~al("s and thf: qualifications or,h(' rlrcton. since maltrn of ,hi. kind have traditionaJiy been left 
10 thr "ales." NaIr. 70 lI"RV. L. RF.v .• ,.prll nole 74, at 1076. SIt.be Plalz.s..pra note 59, at 37-38. 
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cler the Authority of the United States, which shall have 
been created, or the Emoluments whereof shall have been 
increased during such time; and no Person holding any 
Office under the United States, shall be a Member of 
either House during his Continuance in Office. 139 

Are'members of Congress prevented by this provision from 
being delegates to an Article V convention? The Supreme Court 
has suggested that an "Office under the Authority of the United 
States" must be one created under Article II's appointive 
provisions,l4O consequently excluding the position of delegate to a 

·constitutional convention, which arises under Article V. Selection 
of a member of Congress by a state to a position on its delegation to 
an Article V convention clearly does not come within the policy 
behind Article T, Section 6, and thus should not be barred.'"' The 
Articles of Confederation contained a prohibition similar to the 
present Article I, Section 6, '42 yet several delegates to the 1787 
convention' were members of the Continental Congress.'" 
Theoretically state laws and state constitutions may prescribe direc­
tly or indirectly who may not serve as Article V convention 
delegates, f.g., minors, incompetents, criminals, etc. 

F. FIN,\NCIAL ISSIIES PERTAINING TO AN ARTICLE V. 
CONSTITI'TIONAL CONVENTION •. 

Article V is silent about the financing of a constitutional con­
vention. It would seem that Congress has inherent power and the 
responsibility, incidental to its power to call the convention, to 
provide reasonable funds for the convention. Congress' minimal 
responsibility should be to provide the actual costs of the con­
vention, leaving to the states the burden of travel expenses and per­
sonal expense money of thedclegates.'H Nothing, however, would 
preclude Congress from paying for the expenses of convention 
delegates. Hopefully, whether it be the federal or the state govern­
ment, some one will pay the expenses of the delegates, so that being 

139. U.S. COSOT. an. I. Sti. 
140. Unilod 5ta... \'. Smilh. 124 U.S. 525 (18RA): Uniled Slar<5 \'. Germain<. 99 U.S. 508 

(1878). 
J41. Srr Forlw~rh. 1'1" A(Iannli,... ... mrndi".t Cf",l,.fr ill Arlir/( J '.> R(flfy,in,U If"S"«,JIi,,,J. 51 f\.1If1iN. 

I~. RF.v. 1053. 1072-73 (1967) Iht'rrinatirrrih'd al' Fork(l~(·hl· 
142. Artid(" V of the' Arlidt'll of (':onfrdC'r.uion pro\"irlrd thai "nor !iihaU any pr'nnn b<-inl{ a 

ddt'Rate" Ito Cnn~n-!i!iil. b(' rapahlt' of holdinR an>' officr uncia tht' Unit('d $Iatf's. for which ht". or 
another for hi~ bf'nt'iil rt'cci\"('S any l'alan'. f('('f', or ('molUl1lrnl of an" kind, •• 
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a delegate to a constitutional convention would not become a 
privilege accorded only to the affiuent. 

An interesting question would arise if Congress, disfavoring 
the convention, were to attempt to use the "power of the purse" 
over it, and totally deny it funding or appropriate an insufficient 
fund. One writer has suggested that in such a case, the convention 
would have inherent power to appropriate its own funding. '45 This 
position is unte~able at best. A convention could not enforce lIuch 
an "appropriation." In our era of electronic media, however, 
should a convention duly convened find itself without funding, it 
could likely make a successful appeal to the American people and 
thus raise sufficient funds. Furthermore, a duly convened con­
vention, as an agency of the United States; probably could charge 
its expenses, and possibly those of its delegates, to the credit of the 
United States, leaving creditors with the right to recover such sums 
against the United States in the federal courts. .. 

The Ervin legislation authorizes the payment of such sums as 
may be necessary for the payment of the expenses. of such a con­
vention,"6 and provides that the concurrent resolutio/1 calling for 
the convention shall set delegate compensation for each day of ser­
vice and for trave!.'" 

G .. THE POWER OF THE STATES OVER AN ARTICLE V. 
CONSTIT"TIONAL CONVENTION AND THE ALTERNATIVE AMENDING 

PROCESS. 

The initial question which arises in this area is whether states 
have the power, via their applications to Congress, to limit the 
scope of an Article V convention. If thirty-four states petition 
Congress for an Article V convention to propose a pro-life amend­
ment, can this convention, so formed, expand its deliberations 
beyond that topic? The authorities overwhelmingly believe that the 

. st·ates have no such power. ,.8 In the words of one writer: 

eVf'n though the application Wf're for a limited purpose, 
it would seem that the state legislatures would have no 
authority to limit an instrumentality set up under the 
Federal· Constitution. In reality, the right' of the 

.+5, 1'1,,(1.. JH/'M nOlr 59, at 47. 

Iffi. S. 1272. 'flf'M nol(' 14.IR(b). 

147. U !lId). . 
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legislatures is confined to applying for a convention, and 
any statements of purpose in their petitions would be 

. irrelevant as to the scope of the powers of the con­
vention.'" 

Another question conccrning this issuc is whetlwr a statl' has 
the power to order its delegation home if it becomes dissatisfi(~d 
with the way the convention is proceeding, or whethl'f it ('an dirert 
its ddcgation to vote a ('('rtain way at tl\(' ('oll\'(·ntioll. or only upon 
certain matters. the answer to these questions would seem to h(~ no, 
H the viewpoint is accepted that a state cannot limit the s('()pc of the 
convention directly via its application, then it should not be able to 
do so indirectly by controlling the actions of its delegates in the con­
vention. The framers contemplated that an Articlt" V convention 
would be a deliberative body which would discuss fredy and fully 
any proposed constitutional ('hangl's, "0 III lIa7t'kr /', Smith, !..:", I. ,'" 
the Supreme Court, commenting upon the ratification process, 
stated that "both methods of ratification, by legislatures or (on­
ventions, call for action hv dl"librralivr flI,I('",hlaer,f. • ." "" TIll" 
deliberative nature of a . constitutional conv~ntion would be 
destroyed if delegates were subject to contrnl by their stalt· go\'ern­
ments like puppets on a string, and their powers of. participation 
limited. In conjunction with this area, it would seem appropriate 
that some sort of immunity be given to delegates to an Article V 
convention for their actions in connection thert·with. 1S3 

Once two-thirds of the states have petitioned Congrt·ss for an 
Article V convention, and the call has been issued, must a state at­
tend? One author suggests that a state need not allend an Article V 
convention, 'H though it S('('ms unlikdy in this 'day and agio that a 
state would waive its opportunity to participate in such an assem­
blage. 

Finally, Article V gives the states power to ratify propos('d 
amendments, whether proposed by Congress or by a convention. 
In Cottman v, Miller, U~ the Suprl'mc Court held that tIl(' qUl'stion or 
the effect ofa previous rejection of a constitutional amendment on a 
subsequent ratification was a political one to be determined by 
Congress, The Court held that absent a fixed periud for 

149. I.. ORFIU.Il. IU"'" nulc' 24. al ...·4~. 

ISO. Runfi(·lcl. tf~"'(1 nult' 60, at !t!12. 

I~I, 2S1 U.S, 221 (1~120). 

1:';2. It/. III 22fi (""'Jlh;:. ..i~ ;1(1."",). 

J~n. Thf' Ervin L'W",latifln (,.ll"w, .his apl)",ac-h .. ,"WS. 1272. _fU/l'1I mttc' 14.17(r). 
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ratification, the question of what was a reasonable time for 
ratification was a political question for. (:ongn!ss to decide. 
Following Coleman by analogy, Congress would have the pow~r to 
decide if a state could rescind its ratification of a proposed amend­
ment prior to ratification by the required number of states. In the 
past, Congress has dl!tcrmined that a state· cannot rescind its 
ratification of a proposed amendment. The current trend, however, 
seems to be towards allowing a state to withdraw or rescind its own 
ratification prior to ratification by the required number of states. 
Since a consensus is required throughout the amendment process, 
recission is consistent because this consensus no longer exists as to a 
rescinding state. The Ervin legislation follows this approach. 156 

When analyzing the relationship of the states to the Article V 
convention method, it must be remembered that Article V is 
superior to state law under the' 'Supremacy Clause. "157 The states 
thus possess no powers which go contrary to the letter and spirit of 
Article V. ... 

H. THE POWER OF CONGRESS OVER THE ARTICLE V 
CONVENTION METHOD 

Congress has the power, incidental to its ministerial duty to 
call a convention, to ascertain whether the prerequisites of its duty 
to call exist. '58 The power of Congress over the Article V con­
vention method is primarily based upon the fact that, under Article 
V, it is to "cali" the convention. Congress' powers are said to be 
incidental to, or implied by, its power to call the convention.'59 
Since Article V speaks in general terms, Congress, it is said, is best 
suited to fill the gaps in the convention method. '60 In Dillon v. 
Gloss, 161 the Supreme Court stated as follows: 

An examination of Article V discloses that it is intended 
to invest Congress with a wide range of power in 
proposing amendments. 162 

As a rule the Constitution speaks in general terms, 
leaving Congress to deal with subsidiary matters of detail 

156. S. 1272. '"I''' nOI.14. U :~(a). I~(b). s"./,. S. REP. No. 9~·293. ,,,~,. "",e B. a. 19·20 
(additinnal \'ic"w!' o(Sf'nnlon Rayh and Cook). 

157. U. S. ('.oN". an. VI, 2d. 

1:'l8. Kauprr. in/lttl not(' 132, aI906. 

159. hi. •• 906·07 . 
. Hill. Sft' Stark. supra nole 94. at 964. 
161. 256 U.S. 368(1921). 
162. Id. at 373. 
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as the public interests and changing conditions may 
require; and Article V is-no exception to the rule. I.' 
In Dillon, the Supreme Court upheld the power of Congress to 

set a time period for ratification. In Coleman v. Afill", ,.4 the 
Supreme Court held that, absent a set time limit upon ratification, 
Congress was best suited to determine what constituted a 
reasonable period for ratification of a proposed amendment, and 
that the Courts would not interfere in that determination. 

Support for Congress' power over the Article V convention 
method is also found in Article I, Section 8 of the Constitution, the 
"necessary and proper" clause, which provides that "Congress 
shall have Power. .. To make all Laws which shall be necessary 
and proper for carrying into Execution the foregoing Powers, and 
all other Powers vested by this Constitution in the Government of 
the United States, 'or in any Department or Officer Ih('n'of."'fis 
Added to this is the sweeping pronouncement by Justice Marshall 
in McCulloch v. Maryland,l'ti "[I)et the end be legitimate. let it he 
within the scope of the constitution, and all means which are ap­
propriate, which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit of the constitution, 
are constitutional. "1.7 

Congress' power over the Article V convention method is 
subject only to the limitations which the Constitution places upon 
it.. When ascertaining the powers of Congress in this area, the 
purpose behind the convention method must always be kept in 
mind. This method of amendment was placed in the Constitution 
to insure that the states would always have an avenue of amending 
open to them should the national .government become oppressive. 
In exercising its powers over the Article V convention method, 
Congress could severely inhibit the use of this alternative 
method.'"8 Keeping the purpose behind the convention method in 
mind, it would seem that whenever there is a serious doubt as to 
whether Congress has a particular power over the Article V 

Ib3. /d. at :176. 
164. ~07 U.S. 4l~ (1939). 
165. U.S. (':ONOT. a ... I. SR ..... IR. 
166.17 U. S. (4 Wh<8 •. )316(1819). 

167.ld. a.421. 
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Thi~ kgidation ran h(" drawn Mt a!l to place a!lO n'iln~' hurdlf.~ ,n po""ihlC" in .hr ",'ay or 
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convention method, a presumption against the existence of such a 
power should arise. . 

The proper view with respect to Congress' power over the 
AI·tide V convention method is that the only powers which 
Gongrt'~s possesses are those concerning housekeeping matters.'6Q 
It wOllld seem proper for Congress to set the date and location of 
the convention; put a ITasonable time limit upon the length of its 
deliberations (it can hardly be suggested that an Article V 
convention once cOn\'ened can continue in existence forever); and 
to appropriate a reaso'nable amount to finance the convention's 
expenses. Under the view accepted in this article, Article V implies 
a ('olwention where each statc has an equal vote. Consequently 
Congress cannot otherwise constitute the convention, e.g., base 
representation on population or other factors. If the opposite view 
is ,I('('('pted then Congress could determine the composition of the 
convention on some reasonable basis. .. 

Under Dillon, Congress may set a time limit for states to ratify 
a proposed amendment. By analogy, Congress may set a time limit 
for the validity of applications for an Article V convention. It would 
appear then that an Article V convention would have inherent 
power to determine its own internal rules of procedure, 110 and any 
attempt by Congress to try to determine the convention's 
proce~ures would be futile. 

I. THE SCOPE OF AN ARTICLE V CONVENTION'sA"THORITY. 

As previously discussed, it is generally agreed that states have 
no power, via their applications, to limit the scope of an Article V 
convention's deliberations. One of the most vexing questions is 
whether Congress, in its call of a convention, can limit the subject 
matter upon which the convention may deliberate and act. 

The observation has been made that "[t)here is a general 
aversion to tinkering with the Constitution ... "171 In his Farewell 
Address, President Washington warned, "[olne method of assault 
(against the Union) may be to effect, in the forms of the 
Constitution, alterations which will impair the energy of the 
system, and thus to undermine what cannot be directly 
overthrown. "172 Overall, the American people are quite satisfied 

169. Noll', 85 H"lI;v. L. Rf.\',. Hlpro noll' 16. af 1617. 
170. NOft'. 70 HAR\,. I•. RF.v.~ (Uprd-nOIt~ 74. at 1016. 
171. Wh('{'ln. fup,a noff' 71, at 80.1. . 
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with our constitutional system. Justice Felix Frankfurter once 
observed the fC)lIowin~: 

For the general scheme of our constitutional system there 
is deep acquiescence and even attachment. One hears 
occasionally loose talk that our form of government is an 
anachronism, and dissatisfaction with some act of 
government or some failure to act is vaguely charged 
against our constitutional mechanism. But much more 
significant than these expressions of episodic discontent is 
the absence of any widespread or sustained demand for a 
general revision ofour Constitution. I " 

There have been, however, occasional suggestions that our entire 
national framework of government be revised. 174 

Our present Constitution, amended relatively few times, has 
been in existence nearly two hundred years during which time a 
complex social, political and economic system has developed. Our 
present Constitution protects many vested interests, be they 
property rights or civil liberties. Many people regard the prospect 
of an Article V convention as an unknown, uncertain element in 
our system, having the potential to stir constitutional waters. 17S 

Some suggest that an Article V constitutional convention once 
called into being might cast aside its mandate, draft an entirely new 
constitution, declare it effective, and invite the states and existing 
governinent to acquiesce in it.'" It has even been wildly speculated 
that an Article V constitutional convention could simply declare 
itself the new national government. 177 These arguments arise from 
the theory of "convention sovereignty." In 1911, Senator Hayburn 
stated the theory as follows: "When the people orthe United States 
meet in a constitutional convention there is no power to limit their 

. action. They are greater than the Constitution, and they can repeal 
every section of it because they are the peers of the people who 
made it. "178 It has been properly pointed out that there is no merit 
to this theory,l79 Of course, it is possible that an Article V 

172. Washington'A Faf'f'wdJ Aridrc-S5. qunltd in.J. Bf.CK. THt-: CA.JNSTITt.'TlOl'II OF THE. UNITED 
STAT.:S: YUTf.ROA'V. TODAY':"" A,-';I) TOl'olMORROW? 269(1924). 

173. F. FRANKt'URTF:R. Tm: Pl'8L1C AND ITs GQl.I'UNME.NT 51 (J930). 
174...w. (.K., TUp'dl~ R(w,iti,.~ ,,,, ConstiluJin: A Ctrllt'r Rrpf1rl. CENTER MACAZINF. 18 (Mar. 

1968). 
J75. Sft'o '.~.• Sorensen. TIu Qu.itl CampaigtllD RtU!rilt the Corut;tw,iOIf, SATURO"Y R£vlf..w. 17. 18 

(July I~. 1967). 
176. Wh...,ler. ,.p,. nole 71. at 801.(J2. 
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convention could take such actions as declaring itself to be the new 
national government or proclaiming a new constitution. This, 
however is highly improbable. The chances of this ever happening 
are small, and the chances of the success of such a move even 

. smaller. 
In addition to these unfounded and exaggerated concerns, a 

more reasonable concern has been aired; i.e., that once an Article 
V convention is formed, its delegates might propose amendments 
to the Constitution on subjects different from those placed by 
Congress in the call and cited by states in their applications. IRo 

Some have suggested that an Article V convention, if it desires, 
could choose to redraft the Constitution and submit the new draft 
to the states for ratification. 1BI Even though these proposals stand 
little chance of ultimate ratification, it apparently is felt that their 
mere proposition by a prestigous body, as would be an Article V 
convention, would be greatly disruptive and bring..into question the 
basic fabric ofour national government. 

The Ervin legislation attempts to limit the scope of an Articie 
V convention's deliberations and actions. It provides that 
Congress, when calling the convention, shall in its concurrent 
resolution set forth the nature of the amendment or amendments 
which the convention is called to consider.182 Each delegate to the 
convention is to subscribe to an oath, before taking his seat, that he 
shall be committed during the conduct of the convention to refrain 
from proposing or casting his vote in favor of any proposed 
constitutional amendment relating to any subject not named or 
described in the concurrent resolution calling the convention. IRl 

The legislation provides specifically that no convention called 
under the act may propose any amendment or amendments of a 
different nature than those stated in Congress' concurrent 
resolution. lB. Finally, the legislation provides that all amendments 
proposed by the convention be sent to the states for ratification, 
unless Congress passes a concurrent resolution disapproving the 
submission of a proposed amendment on the grounds that it 
includes a subject different from or not included among the subjects 
named in our described in Congress' concurrent resolution calling 
for the convention .1B5 • . 

180. 111 GONG. RF.C. S 5.58 (dailv<d. Apr. 19. 1967)(i'mark. orSrnalor Jayi,,); id. al S. 5462 
(ITmarksorSenator Pn)xmin'). 
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Several policy arguments support the concept of a limited 
Article V conv.ention. First, if an Article V convention were' 'wide­
open" once the convention were convened, it would immediately 
become the focal point of every dissident group in the nation 
seeking constitutional change. Delegates to the convention would 
be subjected to intense pressure·from many groups resulting in tht' 
impairment ofthe deliberative quality of the convention. The 1787 
convention decided to hold its deliberations in secret, hidin" from 
the public its day to day shift in temperament and annllunrin" only 
its final product. 186 An Article V convention, held now, would find 
it most difficult to duplicate this.187 As a result of the hectic 
conditions inherent in a wide-open convention, the ultimate 
product might not reflect thoughtful deliberation. Such a wide­
open convention could become a circus. However, were the 
convention limited in its discussions and in its ability to propose 
amendments, the debate need not be sidetracked. 

Another argument in favor of limiting the scope of an Article 
V convention would be that it would allow an intelligent choice of 
delegates. ISS If the conv<:;ntion were called; for example, to propose 
a pro-life amendment, then the state, when selecting its convention 
delegates, could choose persons with knowledge and expertise in 
the particular area. 

Finally, it can be argued that the concept of a wide-open 
convention might discourage the states from using the convention 
method. The states will make greater use of this method if they 
know that the authority of the convention will be limited to 
discussion of the problem which they, and the other thirty-three 
states, are interested in correcting. 1S9 

It appears desirable to limit the scope of an Article V 
convention to the subject matter placed in the call by Congress on 
the basis of these policy arguments. The determination of whether 
Congress may limit the scope of an Article V convention rests, 
however, not upon policy considerations, but upon whether the 

186. The 1787 convcntion kC'p' ils dt'liheralinns SC'Ut" he'l'au,,€". '"il was wnsidut"d important 
thai Ihe delegates should hf· pmlt"f:l("d from nilidsm and ,h.. , rhl-ir clisf'u'l~io"o; should .)(' rr("C" from 
the pre~!'iurc ofpuhJic opinion. H 
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rTJhc proc('('dings of convrntion ddt'gales will ht, rond\l("Ird in Ih" inlrn!W ~13rt" 
or pubhciry. E,'cry word will hr IranM"rihf"d. ImpUlalion!\ of Tnfltiv('. ahaly~·~. and 
pmliclions will fill tht' nCWlOpap(.'F c'o'umn!\ and nnod lht, airwa)'''' Tt'lc"i!'lion ""ill 
obtrude il~lf on thr proc('cdings, in lhe namr or Ihr !\(N'allrd 'righl or Ihe pmplr '0 
know, ' A multiludc of i55U(,,5 clarriorinK rur atlr.n';on wililcavt' no timr fOr rt"fk("tion or 
long·rangl'lhou!I{hl. 
Car-mn, Ju/mJ note 177, al 927. 

188. A.B.A. Study..." ... not< 2 ••• 17. . 

189, Kauper.lll/f'a nole 132. al9J J~12, .w.l,,,Commcnt. 11ll',Q ''l1c 2. a.513. 
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Constitution mandates that an Article V convention be free from 
such a limitation. 

To determine whether Article V contemplates limited 
conventions, an attempt must be made to ascertain the probable 
intent of the framers in this regard. The argument that the framers 
envisioned Article V conventions as limited conventions when they 
drafted the provision is presented first, followed by the opposite, 
argument. 

It is argued that pre-1787 state convention practices support 
the idea of lit:nited conventions. 190 The framers, it is urged, had this 
type of con,;ention in mind when they provided for one in Article 
V. Support for this contention is allegedly found in Article XIX of 
the first draft of the Constitution, delivered to the full convention 
on August 6th by the Committee of Detail, and passed by the 
convention on August 30th. That Article read as follows: "On the 
application of the Legislatures of two-thirds of the States in the 
Union, for an amnulmmt of this Constitution, the Legislature of the 
United States shall call a Convention.for that fJUTfJos'. 191 

Support for this view is also found i~ The F,dmJ.list No. 43 
where Madison wrote that Article V, "equally enables the general 
and the state government to originate the amendment ofmOTS as they 
may be pointed out by experience on one side or another. "192 

Hamilton in The, Federalist No. 85, had the following to say 
concerning the amendment power: 

[E)very amendment to the Constitution, if one 
established, would be a singh proposition, and might be 
brought forward singly. There would then be no necessity 
for management or compromise in relation to any other 
point - no giving nor taking. The will of the requisite 
number would at once bring the mat~er to a decisive 
issue. And consequently, whenever nine, or rather 10 
States, were united in the d.:sire of a particular. , 
amendment, that amendment must infallibly take place. ' 
There can; therefore, be no comparison between the 
facility of affecting an amendment and that of 
establishing, in the first instance, a complete, 
constitution. ItS 

190. A.B.A. SIud •• .yr, nOl' 2,'1 11-17. 
19.1. 1 M, FA••AND. '.F< no'" 27. al 188 (ompha.i. added), 
192. TH. F.....uI.lST No. 43(Cook ••d, 1961) (omph ••i,.dded). 
193. THt F.....AI.IST No. 85 (Cook. ed' 1961) (.mph..i, added). 
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These two extracts from Th~ Fttkralist Papers have been interpreted 
to indicate that the framers<4ntended Article V conventions to be 
limited in scope, having only the power to rectify particular errors 
and not to redraft the whole Constitution. This interpretation, 
however, has been met with some disagreement. I" 

The argument in favor of a wide-open convention being 
envisioned by the framers finds its strongest support in the very 
words of Article V, that "Congress... on the Application of the 
Legislatures of two-thirds of the several States, shalI call a Convention 
for proposing Amendments . "In The use of the word 
"Amendments" rather than a phrase such as "for proposing an 
amendment" is clear evidence, it is argued, that Article V 
conventions were meant to have wide-open powers, and that a 
convention once convened has the authority to propose anything 
which it deems to be in the best interests of the nation, regardless of 
the reasons for which the convention was requested by the states, 
and regardless of the limitations which Congress may attempt to 
place on the convention. 

Support for this position is also found in the precedent of the 
1787 convention which clearly exceeded its powers. 196 That 
convention was called ". . . Jor the sole and express purpose of 
revising the Articles of Confederation... "197 The Convention was 
not authorized to draft an entirely new frame of government. 
Additionally, the Constitution provided that it would become 
effective when ratified by nine states, contrary to the provision in 
the Articles of Confederation which required unanimous consent 
before the Articles could be altered. 198 The framers clearly 
recognized that no plan of government is perfect. ln Therefore, 
they surely must have contemplated that the plan they were then 
creating might someday be required to give way to an entirely 
different framework of government. That being the case, and given 
the <precedent of the 1787 convention where they admittedly went 
beyond their powers,200 surely they realized and intended that a 
convention called under Article V might someday have to draft a 
totally different framework of government or otherwise address 
problems which it perceived in addition to the ones for which it was 
called. 

194. &t. qt., Black. supra nOIt:' J6. al 197. wht"rt:'in the author argues that TI" FttI""list, NeJ. 11 
.nJ85 do nol I';upport .hl!' idea ofa limilr-d com'C'ntion. 

19$< U<S. CO.ST. al1, V «mph.,;, add<d), 
196. Martilit. SUprtl nOl(' 26. at 1256. 

197, J. ELLIOT. supnr nOI< 28, 

198. Sufwtl note- 25. 

199, Sup,. no,.. 29.34.43. and 57, 

200. Comment. IIIP" nole 2. at 506. 

http:29.34.43
http:perfect.ln
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Those who disagree with this view attempt to distinguish the 
1787 convention on grounds that it was a "revolutionary" 
convention and that Article V only contemplates "constitutional" 
conventions. Judge Jameson, in his treaties, defined the two types 
ofconventions. A "revolutionary" convention is said to 

consist of those bodies of men, \vho in times of political 
crisis. assume or have cast upon them, provisionally, the 
function of government. They either supplant or 
supplement the existing government organization . . . 
(t Jhey are not subaltern or ancillary to any· other 
institution whatever, but lords paramount of the entire 
political domain. . In short, a Revolutionary 
Convention is simply a PROVISIONAL 
GOVERNMENT.20I 

A constitutional convention ... 
differs from the (revolutionary convention] in being as its 
name implies, constitutional; not simply as having for its 
object the framing or amending.of Constitutions, but as 
being within, rather than without, the place of the 
fundamental law; as ancillary and subservient and not 
hostile and paramount to it. . . . It is charged with a 
definite, and not a discretionary and indeterminate 
function. It always acts under a commission .... It never 
supplants the existing organization. It never governs. 202 

The 1787 convention, it is said, took place during 
extraordinary times and its actions were justified solely on the basis 
of the circumstances which had led the united colonies to the brink 
of dissolution. The Articles of Confederation, it is argued, had no 
viable amendment provision like the present COQstitution. The 
circumstances surrounding the 1787 convention are unlikely to 
happen again. The framers believed that they had created a strong 
federal union. They did not contemplate an Article V convention 
ever having the potential of a "revolutionary convention. " It was 
to be a "constitutional convention." It also is pointed out that even 
though the 1787 convention did exceed its authority, its actions 
were subsequently ratified by Congress and the states. 20S 

201. J ..J"MESON. ATREATISF. ON CONSTITllTI.OHA.1. CONVENTION 6 (4th ('d. 1887). 
202. U. a.IO. 
203. A.B.A. Slud~. SlIP,. nore 2. a1 J4. 

http:amending.of
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The 1787 convention seems to fit somewhere between 
Jameson's two definitions. It clearly went beyond its express 
m"ndate, but it did not function as, or purport to be, a provisional 
government. Naturally, the framers intended an Article V 
convention to be a "constitutional" convention operating within 
the framework of the Constitution. But what was this framework 
meant to be? Does Article V contemplate a convention with the 
powers to propose anything which it feels to be in the best interests 
of the nation, or does it contemplate a limited convention? 

Here again, the purpose behind the convention method must 
be considered. The Article V convention method was designed to 
be an alternative amending process, for use of the states in the 
event that Congress became oppressive. With this in mind, it seems 
that Congress must not be allowed to have the power to limit the 
scope of theconvention's deliberations and actions. Congress' only 
powers should be over housekeeping matters. A power in Congress 
to limit the scope of the convention goes to the very heart of the 
reason behind the convention method, and for this reason, 
Congress does not have the power to limit the scope of an Article V 
convention's deliberations and actions. 204 The Ervin legislation's. 
attempt to limit the scope of an Article V constitutional convention 
to the same subject matter placed by Congress in the call would 
therefore be unconstitutional. 

There is, however, no reason to fear such an interpretation of 
an Article V convention's powers. An Article V convention only 
has the power to "propose" amendments. Any amendments, or 
new Constitution, have to be ratified by three-fourths of the states 
in order to take effect. 205 If a proposition is issued by an Article V 
convention and subsequently ratified by the required number of 
states, one can hardly be in a position to complain about it. 206 Even 
if the mere propostion of proposals by an Article V convention 
causes great debate and discussion, and calls into question the basic 
fabric of the national government, such discussion would only 
result in a stronger national government. 

It has been pointed out that Congress, which has power to 
initiate constitutional amendments upon the vote of two-thirds of 
the members of both houses,. has not yet "run away" with the 

204. 81."wl;. sllfm, nnlt' 16. al :In:i: Pli'llZ. Jujml nOI(" 59. at: 46: \\'hf'rkr.'D". nol(' 71. al 796: 
.NOI~. iO H ..\R\". L. RE\' •. ,up", nott' 7 ... al 1016. 

205. Dirk!'!\·n.llfJlm nn_r 4.:u Hi3. 

2Il6. .I. STOI'".'."", n"'. 57. U 1830.1831. 
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Constitution or otherwise abused the amendment powers. 207 There 
is no valid reason to expect an Article V constitutional conv~ntion 
to do so either. 

The proper statement of .an Article V convention's Rowers 
wOl!ld be that such a convention is a deliberative body, created 
ministerially by Congress at the request of the states which, when 
duly convened. possesses the amendment power under Article V, 
that power being subject to no limitations other than those in the 
constitution. 2oe If Congress has no power to limit the scope of an 
Article V convention's deliberations and actions, then it cannot 
refuse to transmit to the states for ratification any and all 
propositions which the convention originates. 

If and when the first Article V convention is held, it would be 
desirable for the delegates selected thereto to voluntarily' refrain 
from proposing any amendments upon subjects other than those 
cited in the call or in state applications, and fhus establish, by 
precedent, a self-imposed limitation upon the convention, which 
could always give way in times ofcrisis. 

J, SHOIILO ARTICLE V ITSEU' .BE AMENIlEn? 

Over the years there have been numerous attempts to amend 
Article V.Z09 Some have been aimed at Article V's convention 
method. ZIG Others have suggested that the convention method be 
stricken from Article v.m Still others have urged that it be 
replaced by a different method of allowing the states to initiate 
amen~ments to the Constitution.zlzlt has also been suggested that, 
rather than eliminating or replacing Article V's convention 
method, it be amended in order to clear up the present 
ambiguities. 2IS 

The Article V convention method should neither be 
eliminaled from Article V nor replaced. While it has never recently 

207. II 3eON". R,.r:. III U (I967)(n,,.arksnrS,·nau,, Ifru.ka). 
208. I•. 0.,......,..1'" nOl('24. 8145: Whc"dc·r. slllm. nnlt' 71, 81796. 

209.•w Martig, JII,. note 25. at I 27!i-Ol. for it rc'YtrW nf.h" t"!TUrllII up If' )937 In amrnd Article 


oV. 
2J().•W I~. Oa"E.,n, t"fJm nnl~' 24. al 168·72 wh.~re'n Ih(' a"tllt,r I"C'VicW1 pmpn.oo ....Mrm of the 

"atinnal conv ...n.;on ,ilrrwndltK"nt pmrl·dun·. 
211. Marti~. ,.",. not. 2S, a. 12114. Sn .1•• H""jo/l' •••~..f. R. 1.71. 75.h ("..,nR.• 3d Sc... (1938) 

•• 3-4.65, 79, 84. 
212..\'no Jlt •• ·k. so,.,. nfl•• 94 ••• 958; 117 CoN';. R • .c. S 16. 519 (daily cd. 0..•. 19.1971). 
2U:.W, I,t., Plal7., tllP,. n6ft' 59, 81470049, (whc'rr th.. WrilM' MlJ(KC"!lfll s(,Yer..1 chantft!, in Artirie 

V In d("ar up Rlmh~1Iil"'!I in il); (:nmn1l'nl. fllfJm nnl" 2. 81 ~26·5:J9 (whr,.. Ihe wril'" SUggclllS Ihal 
Arlic:1r V br. amf"nd('(~ If, ('k'ar up prrsrnl ufIf't'rtainli(', and .,nc·n a pmpmrd dra', nf' a new Anicle 
VI. 
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been used, it has in the past and still serves a useful function. The 
reasons behind its creation are still potentially valid. 

Article V should, however, be amended to overrule the 
Supreme Court's decision in Hawkt v. Smith, No. 1114 In that case, 
the Court struck down a provision in the Ohio state constitution 
which required all proposed constitutional amendments to be 
submitted to a·popular referendum. The Court found this to be 
contrary to the requirement in Article V that ratification be by 
"legislatures" and that a popular referendum was not a legislature 
as contemplated by the framers, a legislature being in their mind a 
deliberative representative body which was charged. with making 
the laws which governed the people. 

The amendment process, at all stages, should be accompanied 
by thc;>ughtful deliberation. The framers provided that a state's 
ratification of propol!Cd amendments be either by action of the state 
legislature or by convention, leaving Congress to choose the mode 
of ratification. To date, with one exception, Congress has chosen 
ratification by state legislatures. Article V should be amended to 
permit Congress a third choice, by popular referendum. In 1920, 
when Hawke was decided, a meaningful debate could not have been 
conducted' on a statewide basis prior to a popular referendum. 
Thus, ratification by referendum would not have been 
accompanied by thoughtful deliberation prior to the state's action. 
However, with radio; television, and other mass media o(our time, 
a thoughtful debate and disscussion could easily be had. on a 
statewide basis on a proposed constituti.onal amendment prior to a 
popular referendum. This would allow for deliberation at the 
ratification stage, were ratification to be by popular referendum. 

The framers typically entrusted ratification to the . 
representative body of the people in the state rather than to the 
peOple themselves because of their general distrust of government 
by the masses. This attitude is clearly out of date, and there is no 
valid reason today to prohibit ratification by popular referendum. 
In fact, it sho~ld be the preferred method. 

K. JI 'STICIABILITY OF Qt 'ESTIONS A1USING I 'NDER ARTICLE V 

.The Ervin legislation attempts to cut ofT judicial review of 
question!! arising' under the Article V convention. method by' 
providing that questions concerning adoption of a state's 
application, questions. pertaining to the ability of the corwention ·to 

214. 25S U.S. 221 (1920). 
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initiate proposals· different from or additional to those placed by 
Congress in its concurrent resolution calling the convention, and 
questions concerning a state's ratification or rejection of proposed 
constitutional amendments,. "shall be determined solely by the 
Congress of the United States, and its decisions shall be binding on 
all others including State and Federal courts. "215 

It has long been settled that the Supreme Court' has appellate 
jurisdiction, "with such E.xceptions, and under such Regulations as 
the Congress' shall make. "216 Therefore, it would seem that 
Congress could successfully cut off appellate review of Article V 
constitutional questions from the Supreme Court. Congress, 
however, has no power to limit the Supreme Court's original 
jurisdiction. The Constitution provides that, "[iJnall Cases 
affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be a Party, the Supreme Court shall 
have original Jurisdiction. "217 It is probable tltat many potential 
suits over Artide' V wilt involve a state as a party. In such cases, 
Congress' attempt to limit the determination of questions over the 
Article V convention method would be to no avail. 

Even if jurisdiction in the Supreme Court is obtained,· the 
question remains whether the Court might voluntarily refrain from 
deciding the issue raised on the grounds that it is a "political 
question." State courts have almost uniformly held that the 
question.of amending the state constitution is justifiable. 218 After 
re,:iewingthe relevant Supreme Court decisions, however, one can. 
only speculate what the Court might do if presented with' a suit 
arising out of the Article V convention me~hod. 

In the 1798 case of Hollingsworth v. Virginia,2I' the Supreme 
Co~rt held that the eleventh amendment was validly enacted and. 
that Article I, Section 7 of the Constitution did notrequirt; the 
approval of the President in the l1mendment process. At this early 

. date the Supreme Court seemed to be of the view that controversies 
over the amendment of the Constitution were justiciable, ,though 
the issue was not specifically presented to them in those terms . 

. ChiefJustice Taney, in Luther v.' Borden,220 indicated that the Court 
believed that questions concerning the amendment of constitutions 

215. S. 1272 .••". note 14. SH(b). 5(c). 100b) and l3(c). 
216. U.S, CON.T. art. III. S2: Ex parte McCard"'. 7HI.S. (7 Wan.)506 (1868). 
217. U.S. CON>T. art. III. 52. 
218. Co~m~"t. 5u/JfrInn.tc-2. a1516 . . 
219.3 U.S. (3 D.n.) 378 (17911). 
220.48 U.S.(? Howard) 1 (1849). 

59-609 0 - 80 - 51 
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were nonjusticiable political questions. 221 In Dod..t:t v. Woo/sq,'" 
Justice Wayne determined that the power to amend the 
Constitution was constitutionally Jimited. m The Supreme Court, 
in Whitt v. Hart,224 said of the validity of a state's ratification of a 
constitutional amendment, "[tJhe action of Congress upon the 
sul~icct cannot he inquired into. The case is clearly one in which the 
judicial is hound to follow the action of the political department of 
the government, and is concluded by it. "m It would seem that by 
the end of the ni.netcenth century, the Supreme Court felt that 
questions. regarding amending the constitution were political and 
nonjusticiable. 

In Af)'fr.r v. Anderson, it was argued that the fifteenth 
amendment was invalid, if construed to apply to state and 
municipal elections, on grounds that it violated the provisions of 
Article V which state that no state, without its consent, shall be 
deprin'd of its eqllalrepn~sentation in the Senate.227 The Court 
ignored the argument. In Hawke u. Smith No.1, 221 the Supreme 
Court held that a prm'ision in the Ohio constitution which required 
that all proposed constitutional amendments be submitted to a 
popular referendum was violative of the terms of Article V, a 
popular referendum not being within the definition of the terms 
"legislatures." The Court also reaffirmed the holding of 
Hollin.esworlh. The Solicitor General argued . in the National 
Prohibition Casts, 2.9 that the question of whether the eighteenth 
amendment was within the amending power was one. committed to 
the political, not the judicial branch of the goverriment. uo The 
Court ignored the plea and held that the eighteenth amendment 
was duly enacted and that its substantive content was within the 

221. 
In GlmlinR' fhl' rnn"itulion~ of rh(" difff'rrni ::;filf('!I, "flt"f .hr D«1"Tation or 
lnd"lx·ndl·nn·. and in .ht" \'ariotu: ('h;m~r~ -and ahC'rOl,iCm!l ""hirh h..,'r "nc(' Ix("n 
In..C'l'••h,· pulitin.l_ dC'lmrtnlt'nt hOI" alway" rkwrmim-n wht"th('r Ihr pnlpo!lO('d 
('ons.itutiun or aml'ndrm.·n! \\'a~ ra.ifM'fi or, ntH I~' Ih(' JK'0plf' of tt.- S.alt". and thf' 
juclkml pClw('r h .. " i4:11l()wf'r1 il" rinis;"n. 
I.",h.·,,·. Rordrto. 48 U.S. (7 How."n I. ~8·39 (1849). 

222. 59 U.S. (18 Howarrl)31t (1855). 
223. 

"(Thr C":nn!l'iUllionl if! "uprrmr m:("r .hc' flC'orlt' nf1hr Unilf'd SlatC'!!. a(~lTcalf'~ :md 
in their !I('rOlf"'(, "m't'r('igntif'!l. hrt""u~ Ih,'v han' rxdudNl fhrmqolnl from ilny dirt"('1 
or immC"ni:lJ(' a~.ncy i'n m.lkin~ 3mt'nnm("nts 10 it. ann ha\'(' din-f'"I('d .hal 
amrnol1lrtlt!l "huuld bc.. m"ldt' n'p"'!k"u:uin'ly for thrm...... Ondf,.'" \.', \\'(lII'lIq'Y. !\9 
U. S. (18 How.rrl)l31, 348(18,5). 

224. so U.S. (I] W;.ti. \646 (1871). 
225. Whi,,·v. Hart. SOU.S. (I]W.tI.)646. 649(1871). 
226.238 U.S. 368(1915). 
227. Myenv. Ande ... on. 238U.S. 368.374(1915). 
228.253 U,S. 221 (1920). 
229. 253 U.S. 350 (1920). . 
230. Na.ional Prohibition Ca,,". 253 U.5.350. 381-112 (t920). 
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power to amend reserved by Article V. In Dillon v. Gloss,23\ the 
Court held that Congress could set a reasonable time for 
ratification of proposed constitutional amendments, and that the' 
seven year period set by it Was a reasonable time. The Court stated 
the following: 

Whether a definite period for ratification shall be fixed so 
that .all may know what it is and speculation on what is a 
reasonable time may be avoided, is, in our opinion, a 
matter ofdetail which Cungress may determine as an 
incident of, its power to designate the mode of 
ratification. 232 . 

Fairchild II. Hughes,233 and its companion case, Leser II. 

Gamelt, m both involved the validity of the nineteenth amendment. 
In Fairchild, the Court held that a taxpayer lacked standing to 
challenge the constitutionality of the amend~ent prior to its 
ratification by the states. In Leser, the Court held that the 
proclamation by a state's Secretary of State that the state had 
ratified the amendment was "conclusive upon the courts. "135 The 
Coun, in Druggan v. Anderson,236 held that the· moment the 
eighteenth amendment was ratified by the required number of 
states it became law, and that Congress could legislate in 
anticipation of its· effective date of operation. In United States IJ. 

Sprague,237 the Court held that the choice uf the mode of ratification 
of amendments was in the sole discretion of the Congress. The 
Court in a later case took judicial notice of the fact that the twenty­
first amendment, which repealed the eighteenth amendment, had­
been ratified, and held that neither the Congress nor the Courts 
could give it continued validity.238 These early twentieth century 
cases seem to show a general willingness on the part of the Court at 
that time to decide both substantive and procedural questions 
concerning the amendment process. 

The most important case in this area is Coleman D. Miller,239 
wherein the Supreme Court showed a definite shift in attitude. The 
Court there held that the question of the effect of a previous 

211. 2S1>U.S. :168(1921). 

212.1t1 •• 376. 

21,. 258U.S. 126(1922). 

2:14. 2.~8 u.s. 130(1922). 
215.1d. •• 137. 
236. 269U.S. 36(1925). 
217. 2R2 U.S. 716(1931). 
238. Un".dS,.,.. v. Cham~rs. 29.1 U.S. 217(1934). 
2J9. 307 U.S. 433(1939). 
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rejection of a proposed constitutional amendment by a state on its 
subsequent ratification was a political question to be settled by 
Congress. 240 The Court also held that the question of what 
constitutes a reasonable time for ratification, absent a set time limit 
by Congress, was likewise a political question for the Congress to 
decide.241 It was contended that the vote of the Lieutenant 
Govenlor shou'ld not have been counted towards the subsequent 
ratification because he was not part of the "legislature" within the 
meaning of Article V. The Court stated that it was split on this 
point and expressed no opinion as to its justiciable nature.ln 

In a concurring opinion, Justice Black, joined by Justices 
Douglas, Frankfurter,. and Roberts, contended that the entire 
constitutional amendment process was nonjusticiable. 

[t)o the extent that the Court's opinion in the present case 
even impliedly assumes a power to make .judicial 
interpretation of the exclusive constitutional authority of 
Congress over submission and ratification of 
amendments we are unable to agree .... The Court here 
treats the amending process of the Constitution in some 
respects as subject to judicial construction, in others as 
subject to the final authority of the Congress .... No such 
division between the political and judicial branches of the 
government is made by Article V which grants power 
over the amending of the Constitution to Congress alone. 
Undivided control of that process has been given by the 
Article exclusively and completely to Congress. The 
process itself is 'political' in its entirety, from submission 
until an amendment becomes part of the Constitution, 
and is not subject to judicial guidance, control or 

. interference at any point. 

Congress, possessing exclusive power over the amending 
processes, cannot be bound by,and is under no duty to 
accept the pronouncements upon that exclusive power by 
this Court or by the Kansas courts. Neither state nor 
federal courts can review that power. Therefore, any 
judicial expression amounting to more than mere 
acknowledgement of exclusive Congressional power .over 
the political process of amendment is mere admonition to 

HO.1tI. •• 4SO. 

2R It/. ,'454. 

U2. hi.•• '47. 
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the Congress in the nature of an advisory opinion, given 
wholly without constitutional authority .2U 

In the companion case, Chandler v. WiSt,2H Justkes Black and 
Douglas adhered to their views. m The Court, in 1967, again 
touched upon the amendment process in Whitehall v. ElkinJ.•46 

The important question which remains is whether Coleman 
stands for the proposition that all questions arising out of the 
Article V amendment provisions are nonjusticiable political 
questions. It has been strongly argued that Colrman ooes not stano 
for absolute nonjusticiability of all questions related to the 
amendment process.·47 In Coleman, the Court stressed the fact that 
the particular issue it was asked to decide inv()lv(~d (kterminatinns 
"fpolitical, social. and economic conditions whi(:h th(~ f:ourt found 
Congress to be better equipped to handle. All qllcstiom arising out 
of Article V, particularly the convention mct~od, will nilt involve 
determinations ofth(~se kinds. 24" 

Since Coleman, the Supreme Court has significantly ex­
pounded upon the concept of the political question. In Baker v. 
Carr,249 the Court held that state legislative reapportionm(!nl raised 
a justiciable controversy and laid down guidelines on what was 
involved in a political question. 

Prominent on the surface of any case held to involve a 
political qllestion is found a textually demonslrahl<: 
constitutional commitment of the issue to a coordinate 
political department; or a lack of judicially discoverable 
and manageable standards for resolving it; or· the 
impossibility of deciding without an initial policy 
determination of a kind clearly for non-judicial 
discretion; or the impossibilit), of a court's undertaking 
independent resolution without expressing lack of respect 
due coordinate branches of government; or an unusual 
need for unquestioning adherence to a political decision 
already made; or the potentiality of embarrassment from 
multifarious pronouncements by various departments. 250 

241. U. ,,458·61). 
244. '01U.S. 474(19'9). 
24~. "fWl(~ 110 not hC'li('v~ thai !datf" nr fednal ('f)ur',; have any jurisdic·tinn to interren' with the 

amf'ndin~ pnK'ns, t. Chanllk-r Y. Wi~f~. 301 U.S. 0474. 478 (1939) (Rlad" DcmKIM.,J " ~om:lIrr;ng). 
241;. 1ft9 U.S. !l4 (1967). "tTII"" C:f)n~'illilinn pn'~rihcs thr m(1hocl or ·air("riuion' by the 

an\('rtflin~ prtK'(·!\!I. in Arlidt:· V; and whilr ,hI' pn,..rdu"~ 'flr am(~ndinR it ill reAtrictcd Ihf'r'C is nn 
~~'rainl nn thr leiml nfanK'"ftm("nllhal may he' nff~r('(l. t. !d. at 51. 

247.•'WNOI{', 85 HAIlV.I •. Rf.V., SNp", nole 16,.1 1616. 
218. 'd. 
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In Powell v. M,COTTTUldc, %~I the Court held that Congress had no 
right to exclude Congressman-elect Aclam Clayton Powell from his 
seat in the House of Representatives. Powell had requested a 
declaratory judgment stating that his exclusion from the House was 
unconstitutional, being in violation of Article I, Section 2 of the 
Constitution. The Court held that this presented a justiciable 
controversy, stating that" [0Jur system of government requires that 
federal courts on occasion interpret the Constitution in a manner at 
variance with the construction given the document by another 
branch. The alleged conf1i~t that such an adjudication may cause 
cannot justify the court's avoiding of their constitutional 
responsibility. "%5% 

In Baker v. Ca". the Supreme Court stated that one of the 
criteria for.a political question was a "textually demonstrable 
co~mitment of the'issue to a coordinate political department. "%~' 
In Coleman, which involved the congressional method of amending 
the Constitution, the four concurring Justices stressed the fact that 
Article V· gives power over the amending process to Congress. 
When the Court is faced with a question arising out of the 
congressional method of amending, it seems totally appropriate to 
treat this as a political nonjusticiable issue. It does not follow, 
however, that the convention method of amendment should h' 
treated likewise. One must keep in mind the purpose behind the 
convention method, i.e., a remedy for the possible oppres)5iveness 
of the government. Congress i* merely the agency through which 
certain acts are performed. It is to perform these acts in a 
ministerial and functional way, exercising only minimal discretion. 
The convention method is not "committed" to the Congress 10 the 
extent that the congressional method of amending is, and hence, it 
should not be treated as giving rise to political, nonjusticiable 
questions. Keeping in mind the purpose behind the convention 
method, the courts, which are charged with interpreting the 
Constitution,25+ should not regard the questions arising 'out of the 
convention method as nonjusticiable political ones. m It is the 
Court's responsibility to insure that this method be kept available 
to the states to use, something which would not occur were the 
Court to treat Article V convention method issues as nonjusticiable 
political questions. Were the Court to treat these issues as political, 

2i9. 392 U.S. 186(1962). 36.9 U.S. 186(1961). 
250. /d. at 217. 
251. 395 U .S. 48~ (I 969}. 
252. Powcllv. McCorm.uk.395 U.S. 486.549(1969). 
253.369 U.S. at 217. 
254. Coop<rv. AalO". 358 U.S. I, 18 (1958). 
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it would, in elTect, be surrendering the convention method to 
Congressional control and dominance, clearly hostile and contrary 
to the reasons for placing it in the Constitution. 

Assuming that the Court would find Article V convention 
issues justiciable, questions arise concerning remedies. The areas 
ripe for controversy would include the situation where two-thirds of 
the states had arguably submitted valid applications for a 
convention to Congress and that body refused to call a convention, 
or where the convention adopted amendments on subjects 
additional to that placed in the call by Congress or cited by the 
states in their applications, and Congress subsequently refused to 
transmit such amendments to the states for ratification. 

It has been argued by some, on the basi~ of. Marbury v. 
Madison,2'6 that a writ of mandamus should issue against the 
Congress, compelling action on its part.'" It is questionable 
whether the Court would do this. Standing in its way is the doctrine 
ofMississippi v. Johnson. m In that case, the Court refused to enjoin 
President Andrew Johnson from enforcing certain Reconstruction· 
Acts stating the following: 

The Congress is the legislative department of the 
government, the President is the executive department. 
Neither can be restrained in its action by the judicial 
department; though the. acts of both, when performed, 
are, in proper cases, subject to its cognizanc~. 

If the President refuse obedience, it is needless to 
observe that the court is without power to enforce its 
process. U9 

It has been suggested that this doctrine has since been eroded. 
Youngstown Sheet & Tub, Co. v. Sawyer, 260 given as an example of such 
a case, arose when President Truman issued an executive Order 
directing the Secretary of Commerce to take control of the' nation's 
steel mills and operate them in order to avert a nationwide strike. 
The district court enjoined the Secretary from continuing 

255. Somf' hav(' argult'd thllt the Murt!' !hould treat que~tion5 involving Ih(' alTK'ndmrnt process 
al nonjusticiah~ b«au~(" many pmpmf'd amendments are designed to overturn unpopular Supreme 
Court d("('i~inn5. Bonfield. lil/lm not~ 60. at 980. 

256.5 U.S. (I Cranch) 137.163.170.179·80(1803). 
257. Dirk'lf'n. su/,m note .... 
258.71 U.S. (4 Wall.) 475 (1S66). 
259. Mi....,ippi ,·.Jnhn,nn. 71 U.S. (4 w.n.) 475. 500·01 (1866). 
260.343 U.S. 579 (1952). 
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possession of the plants and the Supreme Court affirmed. Another 
case mentioned as weakening the doctrine ofMississippi D. Johnson is 
Powell v. McCormack, 761 where the Supreme Court held that the 
Speech and Debate Clause of the Constitution262 does not prevent 
action by the Court against legislativeemployees.263 In Powell the 
Court left open the possibility of direct action against Members of 
Congress. 2S< ' 

One can merely speculate as to whether the Supreme Court 
would order Congress to call a convention, or submit an Article V 
convention's proposals to the states for ratification. If the Court did 
issue such a writ against Congress, and Congressre(used to 
comply, what would, and what could the Court do? Some have 
suggt'Med that the Court take charge of the calling and setting up of 
the convcntion,26~ although others have disagreed. 266 Due to the 
inability of the Court to fashion effective relief in the event that its 
directive against Congress is ignored, several writers have 
concluded that the sole remedy should Congress refuse to perform 
its duties in regard to the Artice V convention method, lies with the 
people. 267 

A more probable path to be followed by the Court is that taken 
in Powell, Were Congress to refuse to call a convention, or to 
submit an Article V convention's proposals to the states for 
ratification, it would attempt to justify its actions on the grounds 
that the constitutional prerequisites to its duty to call the 
convention were not met, or that the convention had exceeded its 
constitutional powers. A declaratory judgment by the Supreme 
Court to the. contrary would certainly undercut Congress' 
justifications and stir public opinion. 2sa 

Precisely what the Supreme Court would do when faced with a 
question arising under the Article V convention method is 
presently a matter of mere conjecture. Given cases such as Colmum, 
Baker, and Powell, there is ample precedent for the Court togo 
either direction, i,e., to find Article V convention issues political 

261.395 U,S. 4S6(I!I6!l). 

262, U,S, (';oNn, an. I. J 6, 

2ti:t. SH nlfn Domhro\lli..~ki \', F.mnhmcl. :181 U.S. 1'2 (1%7): Kilhoum ", Thompwm. 1,03 U.S. 


168 (18R(). [Q both. !t;uikC'¥I-'''" brou~ht :lJ{ain!lt C.on~~!lin"al ('mrloy('('~, 
264, "Gi,'...n (lUI" di!&JlOo;itinn of thi" i~I'l1(,. ""(' m'c."d not tiC"rid(' wh('thcT uoo('r ..... S(X'"'h or 

Deb."l«" ClauM." pc.'tiliorM"~ would 1M" ('nlirlt-d '0 mninlain Ihi!t aC'lion M1c-~' again.. J'II('m\)("n of 
Congn"'5" wh('rt" nn O'IJt('nt!& Ilartit'ipalro in Iht- chal1C'nRC'd arlinn and nn-ntht"r ""mnf~' "'a!& .\'.ilabl~. u 

395 U ,5, 0' ~O/i n :26. 
265. Cannn. Jtl,&mnolt 17~at9'ZL 
266. Kauprr• .ftI!"" nOI(' 1:l2~ al 906. 
267. Bonfidd. SIl"", nol(' 60. al 98:1: Wh«l('r. l""m nnt(' 71. at 792; NntC'. 70 H.uv; I.•. IlF.Y.• 

",,,,. nnlC' 74, at 1071. 
26ft S" NOI~. 8S HARY. L. RF.Y.• .(11",." nnt~ 16. at 1644. 
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and nonjusticiable, or to go the opposite way. As a matter of 
judicial policy, ids hoped that the Court would elect to lind Article \ 
V convention method questions justiciable, even though the scope 
of it" remedial powers raisesquestions. 269 ' 

A final question concerns standing to raise Article V 
convention litigation. In Coleman v. Miller, 27. the m~jority held that 
twenty state senators who had voted against ratification of the 
proposed ChildLabor Amendment had standing to bring suit. The 
Court'stated as follows: 

Here, the plaintiffs include twenty senators, whose votes 
against ratificatiori have been overridden and virtually 
held for naught although if they are right in their 
contention their votes would have been sufficient to defeat 
ratification. We think that these senators have a plain 
direct and adequate interest in maintaining the 
effectiveness.oftheirvotes. 271 ' ~ 

Four Justices dissented on the issue of standing. "No matter how 
seriously infringement of the Constitution, may be called into 
question, this is not the tribunal for its challenge, except by those 
who have some specialized intf';rest of their own to vindicate apart 
from a political concern which belongs to all. "277 

Under the majority view espoused in Coleman, it would seem 
that a proper party to bring suit regarding Article V convention 
questions would be, for example, state senators who voted in favor 
of an application for an Article V convention, or conceivably, a 
member of the Article V convention who voted in favor of the 
proposals Which Congress refused to transmit to the states for 
ratification. Certainly a state which has petitioned for a convention 
would have standing. Finding a plaintiff with proper standing to 
raise questions concerning the Article V convention method would 
seem to raise no great difficulties. 

IV. CONCLUSION 

In the closing moments of the 1787 conv.ention, Charles 
Pinckney of South Carolina remarked, "rclonventions are serious 

269. $" L. O ....I.D. ,'""'0 not< 24. at 7·36: Clark. 17rr S.,."m, CD." .,.f I~' Am....tli.,l'r."'s. 39
"".1.. RF.v.(;21 (1953). 

270. 30il·.S. 433(19391. 
:?il. ftI. at 438. 
2i2. ftI at 464 (Frankfurtrr.J. di .... ntilllf). 



804 

things and ought not to be· repeated.' '273 When then- wa~ talk (If 

having a second constitutional convention, shortly afln th(­
Corstitution had been proposed, James Madison aired till" 
following feelings: . 

(An Article V Constitutional Convention! wflulll 
consequendy give greater agitation to tlw puhlic mind; an 
election to it would be courted by the most violent 
partisans on both sides; it would probably comist of the 
most heterogeneous·chara~ters; would be the v{'ry fOnls of 
the flame which has already too much hratt-d men of all 
parties; would no doubt contain individuals of insidious 
views, who under the mask of seeking altcrations popular 
in some parts, hut inadmissible in other parts of the 
Union might have a dangerous opportunity of sapping 
the very· foundations of the fabric. Under all these 
circumstances it seems scarcely to be presumable that the 
deliberations of the body could be concl\Jctc~1 in harmony, 
or terminate in the general good. Having witn<~ssed the 
difficulties and dangers expcrief)ced by the first 
convention which assembled under every prorlltlouS 
circumstance, I should tremble for the result of a 
second. 2H 

That attitude has persevered through the ages. Generally the 
prospect of an Article V convention has been ignored, disfavored, 
and even feared. 21 ! Over the years there has been much discussion 
about Article V's conventio·n method, ranging from wild. 
unfounded speculation to serious scholarly debate. It set"ms 
desirable for Congress to setde as many of the issues raised over the 
Article V convention method, prior to the actual calling of such a 
convention, as it constitutionally can. 

In the abstract, scholars can and no doubt will, debate these 
issues endlessly. Most of these questions, however, will never be 

27:t. 2 M. FARRA~n Il.J.ftm nUf(' 27, at 6~2. 
274, l.etter of,Jamt's Madison to (;, I.. Turh",'\,in.. (Nnw'rulll'r 2. 17M). "'priml'.' in ~ U.S. 

RI~R.:A" OF Rou.~ &: I.IRRARV. IXx:t!ft,U:!IITARV HI'iT(,R'f nf 1'1',.: C()"\llll" ION tn Tilt. UNI1,." STATU 

o.~.K:A 17R6·1B70 I04·0~. . 
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nriqimt'" wi.h tlu' pc'npk',h,'m"i,'h"'!Io; in"",...,1 of finly IM'rlni,,;n!.! ,Iwllt ttl , .. kt· ur 
"'~~·f·t pmpnsil inn .. urr~in=II,·d I,\, fl' hiT', nnl c'xpnially c'hn-",n fur II... IUI'lMI§f,', 
flnff whirh mi,;,t nul h,' pn'd,dy ,,1If·h ft, II1f"Y ",,'OIIM ,,-ith III .u·.-,'p''''· n'ful;C', .• 

S . .J.ltIr., 3il,h e.m",.. S.,.~·. S'·~"I. 401 (IRfil j. 
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resolvedunlil the day that an Article Vcol'lvention is actually held. 
And then, as one writer has observed, "a Convention would be a 
new thing and what it would do would depend mostly upon the 
men composing it, upon the issues before the people and the 
strength of public feeling and opinion at the time. "276 

27ti. SpraRUO. ,.,.. ""'0 76. al In. 
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(Notre Dame, Lawyer, l?:6.~J~ :-. 
OBSERVATIONS ON TIlE PROPOSED ALTERATION OF 
TIlE CONSTITUTIONAL AMENDATORY PROCEDURE-

Albm E. /.,.,.,,­

The enactment of the amendments now under consideration would, I 
feel, lead to an outright revolution in this country, a revolution not in the 
gradual sense, but a fighting one conducted by the nation'. great majorities 
who would be, in that eventuality, under the complete domination and su~ 
jection of minorities of both states and people. 

The first of these propasals, the subject of the present inquiry, would 
alter the amendatory pl'OCl2l prescribed by Article V of the Constitution. It 
is designed to vest the amendatory power in the state legislatures to the ex­
clusion of the Congress. 

The sponsors of these amendments seem to have erred, strategically at 
least, in going beyond their first proposition for it is the remaining two amend­
ments, that calling for the overruling of Baker v. CarT and the last to create 
a "Court of the Union" to review the rulings of the United States Supreme 
Court, which betrayed their underlying purpose and intent, thus givingwam­
ing of the extremes to which the minority group of states and the minorities 
within these states might go. 

The adoption of the first of these amendments would efl'cct a complete 
redistribution of governmental power, channelling to the states much of which 
now rests with the federal Congras. The ultimate result would be a confed­
eration or league of ~tes similar to that under the Articles of Confederation 
of 1777. No longer would we maintain in the central government the power 
and jurisdiction so essential to the preservation of the Union. While the 
states would be afforded sufficient sovereignty to devote their attentiOll8 to 
purely local problems, their participation in the national picture would be 
barely adequate to make known the parochial views of the fifty aeparate 
jurisdictions. It should be noted in this connection thai this process would not 
be a mere transference of power to the states as stales, but to the state ugisIa­
lures. The importance of this distinction is .obvious upon the slightest consid~ 
ation of the present maldistribution of representation in the legislative bodies. 
The inequalities presented by these apportionments would thus be preserved, 
and, by the increase of power, worsened. A representative form of govern­
ment would vanish. 

Apparendy, then, the le&'lOllI of the errors and impracticality of the 
Articles of Confederation have been la.t to the amendments' sponsonI. The 
blood bath of the Ovil War, fought in great part to accentuate the indis­
solubility of the Union, will have been for naught. 

Political, as well as legal, repercussiolll would ensue. There would be 

• The following article is Mr. Jenner', oral preaentation at the Notre Dame Law 
School 	on February 29, 1964, as edited by the Editorial Board of the lA,.".r. 

•• Well-known trial lawyer and .partner in the Cbicago finn of Raymond, Mayer, 1 ­
a: Block; LL_B., University of Illinell; 1oas-time active member of the Cblcaao. lllinoJl, aDd 
American Bar Aaociatio.... '. . . 



807 


precluded any possibility of a national forum for the debate of national and 
intematiOOaI issues. Limited debating societies would obtain in each of the 
fifty states. With Nebraska as the only state with a unicameral legislature, 
we would be left with ninety-nine such societie!. 

How, then, did such propasals ever come about? While there is gen­
eral agreement that the danger of their passage is slight, the meandered 
method of their genelis is highly pertinent to a fair evaluation. The spon­
sorship rests with the general assembly of the Council of State Governments, 
a normally conservative group and one of our most highly respected organi­
zations and institutions. It consists almost. exclusively of legis1atolll of con­
siderable prominence and ability from each of the several state! selected from 
commissions on intellltate cooperation existing in each of the states. The 
National Legislative Council, an affiliate of the Council of State Governmenlll, 
was the initial proponent and drafter of the amendment. While this National 
Legislative Council meelll annually, the general assembly convene! only half 
as often.: This fact, as we shall see, become! quite significant. In September 
of 1962, with a meeting of the general assembly but three months distant, 
the National Legislative Council thet, fully realizing that whatever proposals 
were not submitted in December to the general assembly would not be acted 
upon for at least two additional years. It issued a report critical, in a fairly 
statesmanlike but direct fashion, of the action of the Congress and the execu­
tive department of the federal government over the. preceding decade, which 
action, it alleged, had served. to erode the powers and functions of the states, 
an erosion which had progressed to that point where the Union itself might be 
adversely affected. While it is true that the Union depends upon alert, dynamic 
and powerful state! for its mast effective functioning, the Council, rather than 
discUSl .the central requisites of that delicate balance between Union and 
state, chase to devise a "rneat-cleaver" method of rectification. Rather than 
restore the scale's balance, if such seemed necessary, the Council's amendments 
so weighted the opposite pan as to plummet the scale to the ground. 

This report was circulated among the delegate! and a committee drawn 
up to draft the present amendments. The actual draft of these amendments 
was not submitted to the delegates of the gencralassembly until the opening 
day of its convention. In the course of but one day, the day following the 
opening, the delegates read, debated, and acted favorably upon all three of 
these amendments. Hence, as a special order of business, on the sixth of 
December, .1962, it was proposed completely to revamp the government of 
the United States. The complete unpreparedness of these delegate! to pass 
upon motions of such moment is perhaps best evidenced by the fact that the 
second amendment received fewer favorable votes than the first, and the third 
stiR fewer. This suggests that the delegates became relatively more informed as 
the afternoon wore on. 

Under Article V of the Constitution, amendments may be initiated either 
by the Congress or by the legislatures of the several states; the latter method 
has nevet been used. Under the former, the Congress, on a two-thirds vote 
of both Houses, submits the proposal to the state legislatures or to state COR­
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ventions. The prop<&l becomes a constitutional amendment when and if it 
is ratified by three-fourtbs of such legislatures or conventions, depending upon 
which avenue Congress has chosen. At pmlent,then, the consent of thirty­
eight such legisIatures or conventions conditions the adoption. 

The alternative method requires the Congress, upon the application of two­
thirds of the state legislatures, to "caII a convention for proposing amend­
ments." Nothing further is said concerning what this convention is to do. 
The proposa1s which emanate from that convention take effect in the same 
manner provided for the alternative passage, namdy, ratification by three­
fourths of the state legislatures or state conventions. 

The general assembly's proposal seeks to diminate completely the na­
tional convention method of amendment. It further proposes to abolish the 
state convention alternative method of amendment regardIcss of whether the 
original prop<&l was initiated by Congress or by a national convention. It is 
intended, then, that the state legislatures control the amendatory procca. 
Also, if three-fourtbs of the state legislatures submit identical proposals by 
way of application, then the Congress is required, by purdy ministerial pro-­
cedures, to certify these proposed amendments to the very sanu sIal, legisla­
tures. This empty course of action serves to circumvent completely the Con­
gress, rdegating the entire amendatory procedure to the mercy of the state 
legisIatures. The potential effects of this procedure to the Constitution need 
not be listed. The combined effects of this and the other two amendmenu 
would possibly include the destruction of the Supreme Court of the United 
States, the elimination of Congress, and the sharp modification of at 1east 
the first eight amendments to the Constitution, at least as applied to the states 
tia the Fourteenth Amendment. 

As an incidental point, it is interesting to note that Section Two of these 
resolutions recites that the article shall be inoperative unless ratified, within 
seven years of the date of its submission, by the legislatures of three-fourtbs 
of the several states. This is apparendy an adroit attempt to prevent the 
Congress from employing the state convention altemative method, which it 
is empowered to do under the Constitution. Yet it is only through this alter­
native method that any semblance of repmlentation of all the people can be 
obtained. 

Finally, the amendment under consideration is perhaps the mOlt extra­
ordinary and astounding governmental proposaI of recent times. If there is at 
present an imbalance in the federal-state an-a of action (and such an im­
balance is by no means conceded), correction of the defect 6cs in the 
strengthening of the states under our present system and not in the virtual 
demolishing of the Congress by its reduction to a pleasant debating aociety. 
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PROPOSAL II AND TIlE NATIONAL INTEREST IN 
STATE LEGISLATIVE APPORTIONMENT 

Carl A. ArurbIJCh* 

Shortly after P~deut Eisenhower asked CongresS, in May, 1953, to per­
mit the personal income tax cuts scheduled for January 1, 1954, to go into 
effect, I had occasion to lunch with Thunnan Arnold. I asked Mr. Arnold 
what be thought of the impending tax cut and he replied, "Fine, we can en­
joy it privately and kick like bell publicly." Remember, this was before we 
were told by· P~dent Kennedy and President Johnson that what we can do 
nlO5tfor outcowltTf is to pay less taxes. 

My initial reaction to the Supreme Court's decision in Baker v. Carr' 
was like Tbunnan Arnold's response to ~dent Eisenhower's first venture 
into deficit financing. As a private citizen, suburbanite and member of the 
Democratic Party, I relished the result. But as a student of constitutional 
law, I agreed with Mr. Justice Frankfurter that legislative apportionment 
was none of the Supreme Corut's business. I intended to kick about it pub­
licly - at this symposium, in fact. 

However, as I studied the three so-called states' rights amendments to 
which our symposium is devoted, I came to doubt my original conclusion that 
the Supreme Court had overstepped the bounds of its proper role in our 
democracy when it decided Baker v. Carr. 

Provisions of Proposal II. For OUr immediate purpose, however, it is im­
portant to point out that even those who agree with Mr. Justice Frankfurter's 
dissenting opinion in Balcer v. Carr have reason to oppose the constitutional 
amendment which purports to overrule the Court's decision in that case. For 
the proposal - which I shal1 refer to as Proposal II - goes far beyond its 
alleged purpose. Section 2 of Proposal II provides that: 

The judicial power of the United States shall not eXtend to any 
suit in law or equity, or to any controversy, relating to apportion­
ment of representation in a state legislature.' 

This section, however, is ancillary to the basic aim of Proposal II set forth in 
Section 1, which provides that: 

No provision of this Constitution, or any amendment thereto, 
shall restrict or limit any state in the apportionment of representa­
tion in its legislature.' . 

Proposal 11 and the State Courts. If Proposal II contained.only its second 
section and, thus limited, became part of the Constitution, the Supremacy 
Clause of Article VI would still obligate the state courts to decide apportion­

• Prof_ of Law, Univenity of Minneaota Law School; A.B., Long Island Univenity; 
LL.B., Harvard Law School. 

1 369 U.S. 186 (1962): 
2 The texts of ~ three ltat..' righll amendments are set forth in Stat. Government, 

Winter 1963, p. 10. 
S Ibid. Section 3 of PropooaJ II provide. that the proposed amendment "shan be inopera­

tive unI... it shall have been ratified as an amendment to the Constitution by .he le'lislature.s of 
thJ-ee.fourtba of the several states within seven yean from the date of its aubmiosion." /hid. 
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ment cases in the light of the requirements of the federal Constitution. In all 
likelihood, then, the state courts would not interpret these requirements uni­
fonnIy, with the anomalous result that the existence and vindication of federal 
constitutional guarantees would depend upon the inunaterial circumstance of 
where the case was brought. 

Granting, then, that the proposed limitation on the federal judicial power 
is justified, it makes sense to impose the same limitation upon the state courts 
- 110 far as the enforcement of federal constitutional guarantees is concerned. 
This may.have been all that the draftsmen of section 1 of Proposal II intended. 
But as drafted, section 1 would accomplish a great deal more than even its 
supporters have not sought to defend. 

Proposal 11 and RacitJI Discrimination. Dissenting in South v. Petns, Mr. 
Justice Douglas remai'ked: "I suppose that if a State reduced the vote of 
Negroes, Catholics, or Jews 110 that each got only one-tenth of a wte, we would 
strike the law down.'" But if these shameful objectives were achieved under 
the guise of state laws apportioning representation in state legislatures, section 
1 of Proposal II would not only bar the federal courts from striking the laws 
down, but would also bar the state courts from striking the laws down under 
the authority of the federal Constitution. . 

We are not dealing with a remote contingency. If Proposal II had been 
in effect, no court could have prevented the racial discrimination which the 
Alahama legislature tried to perpetrate in GomiUion v. lightfoot.' The Alabama 
courts would have been bound by state law. Speaking for the Court in Go­
minion v. lightfoot, Mr. Justice Frankfurter held that federal court inter­
vention was warranted precisely because abstention ''would sanction the achieve­
ment by a State of any impainnent of voting rights whatever 110 long as it 
was cloaked in the garb of the realignment of political subdivisions."· 

Clearly, then, Proposal II would abridge the national guarantees of equality 
imbedded in the Thirteenth, Fourteenth and Fifteenth Amendments to the 
Constitution. But surely we will not permit the long, historic, and increasingly 
successful struggle of the Negro citizen for the right to vote to culminate in 
districting and apportioning sehemes which deprive him of the fruits of victory. 

Proposal 11 and CongTessional Pown. Under Proposal II, the Congress of 
the United States would also be deprived of authority to take action against 
the kind of racial discrimination involved in GomiUion v. Lightfoot. Section 1 
would strip Congress of its powers under the enforcement sections of the three 
Civil War Amendments whenever legislative districting or apportionmc:at was 
used as the vehicle for discrimination. 

Proposal 11 and PTesidential Pown. Proposal II is aimed at the President, 
as well as Congress. It would curtail the powers of the President and Congress 
under Article IV,Section 4 of the federal Constitution which requires that 
the "United States shall guarantee to every State in this Union a R.epub1ican 
Corm of government." I agree with Mr. Justice Frankfurter that the TennCIIIICC 

4 339 U:S. 276. 277 (1950).

5 364 U.S. 339 (1960). 

6 Id. at 345. 
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citizens and voters who brought suit in Baker v. Carr were asserting "a Guaran­
tee Clause c1aim.'" As Professor Willard Hurst has written: 

No issue is more at the heart of "a Republican form of govern­
ment" than the basis on which men and women are represented 
in their legislature. Indeed, fair representation in a freely elected 
legislature is what is meant by "a Republican form of govern­
ment.··· 

On no other basis, I would add, is there government with the consent of the: 
governed. 

The apparent aim of the advocates of Proposal II, to preserve the past 
rulings of the Supreme Court that the Guarantee Clause is not judicially en­
forceable, does not justify the obliteration of Congressional and Presidential 
power to enforce the Clause. It is not inconceivable that in a time of strife, 
diatricting and apportionment of representation in a state legislature might be­
come the instruments of tOtalitarian rule in a partieular state. It is pointless 
to insist that this will never happen here, or that, if it does, the President and 
Congress will act anyway, with or without an amendment. Professor Hurst 
reminds us that: 

A constitution has no more important function than to provide 
an accepted, legitimate framework of values and procedures within 
which men may confront crisis .... In declaring that no agency 
of the federal government may concern itself with subversion of 
the key element of the republican form of government of a state 
of the Union, the proposed amendment would reverse a basic value 
judgment written into the Constitution of the United States. In 
doing 10 the proposal would depart from a wise conservatism." 

It is impossible to know whether the advocates of Proposal II really in­
tend to write into the Constitution the principle that it shall never be the na­
tion's business how a state apportions representation in its legislature. That 
many of its supporters intend precisely such a result is evidenced by the: fact 
that they insist on describing the three proposals as states' rights amendments. 
By now, however, their intent is immaterial. As of June 17, 1963, Proposal 
II, as presently worded, passed both houses of thirteen state legislatures (Ar­
kansas, Idaho, Kansas, Louisiana, Missouri, Montana, Nevada, Oklahoma, 
South Carolina, South Dakota, Texas, Washington and Wyoming) and one 
house of two state legislatures (Colorado and Mississippi). It also passed the 
unicameral legWature of Nebraska but was vetoed by Governor Frank Moni­
8011. Both houses of the Utah legislature adopted a resolution somewhat different 
in language from that of the standard Proposal II. 

Proposal II and Statd Rights. Is Proposal II a states' rights amendment? 
This depends upon how we define "states' rights." It is a fact, however, that 
the Advisory Commissions. on .Intergovernmental . Relations under both the 
Eisenhower and Kennedy AdministraiioIiSblamed rnalapportionmentiaJarge 
part for the relative decline of. state governmental power. In 1955, the Kestn­
baum Commission warned: 

7 369 U.s. at 289-97. 
8 Hum, M .... o,...du.. R"..,di., P."di"g P,otosills 10 A.m, .. d II" U.il,d SIal,s COIISI;' 

""jo.., 36 Wla. BAa BULL. No.4 (1963), pp. 7, II. 
9 Ibill. . 

59-609 0 - 80 - 52 
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If states do not give cities their rightful allocation of seats 
in the legislature, the tendency will be toward direct Federal­
municipal dealings. These began in earnest in the early days of 
the depression. There is only one way to avoid this in the future. 
I t is for the states to take an interest in urban problems, in metro­
politan government, in city needs. If they do not do this, the 
cities will find a path to Washington as they did before, and this 
time it may be permanent, with the ultimate result that there 
may be a new governmental arrangement that will break down 
the constitutional pattern which has worked so well up to now. 

One result of State neglect of the reapportionment problem 
is that urban governments have bypassed the States and made direct 
cooperative arrangements with the National Government in such 
fields as housing and urban development, airports, and defense 
community facilities. Although necessary in some cases, the mul­
tiplication of National-local relationships tends to weaken the State's 
proper control over its own policies and its authority over its own 
political subdivisions. 

Paradoxically enough, the interests of urban areas are often 
more effectively represented in the· National legislature than in 
their own State legislatures.'· 

The present Advisory· Commission similarly fears the "eclipse of state 
government because the people will turn to a more broadly responsive National 
Government to obtain their needs" if "minority interests are permitted to con­
trol the legislative branch of State Government .•.."" 

Yet those who raise the banner of states' rights to justify ProJlOll3l II are 
not eager to make state government stronger and more responsible so that it 
will be able and willing to cope with the problems which now receive either 
national attention or no attention at aU. For them, states' rights is synonymous 
with state inaction. Their only complaint is that state inaction is not ac­
companied by federal inaction, which is their ultimate goal. 

Enactment of Proposal II would assure continued state inaction. It would 
also have profound implications for our federal system, particularly if the 
proposed method of amending the Constitution· is also adopted. As a lint 
step, for example, the minorities controlling the state legislatures could reach 
out to alter the popular character of the Presidency by changing the composition 
of the Electoral College. Obviously, these so-called states' rights amendments 
impinge upon vital national interests. 

Proposal II and the Presuppositilnu of Democratic Govemment. Thcae 
proposals for constitutional change have more general and, for' a constitu­
tional lawyer, more absorbing implications. Mr. Chief Justice Hughes taught 
us that behind "the words of the constitutional provisions are postulates which 
limit and control.'''' I have argued elsewhere that Article V of the Consti­
tution postulates the illegitimacy of an amendment whlchwould destroy the 
demoeratic character of our system of government ·.,..-for'exampJe, an amend­

10 ADn_y CO....I••ION ON INTUOOVDN...NTAL RaLATIONS, lbPOllT ~ TBB .....­
DBNT 39-40 (1955). 

11 AnVlSORY CO....ISSION ON INTllIIOOYBRN.....TAL llaLATION., lbPORT ON APPOIlftON­
..aNT 01' STATa LWISLATURE. 71, 24-28 (1962). 

12 Principality of Monaco v. Miuiooippi, 292 U.S. SIS, 322 (1934). 
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ment, even if supported by a majority of the people, which would establish 
the framework for totalitarian dictatorship in the United States. II Certainly 
~uch an amendment would upset. the basic system of government envisaged 
in the Constitution at least as· much as an amendment depriving the states, 
without their consent, of their equal representation in the Senate - which 
Article V prohibits expressly. That the federal government will remain repub­
lican in form is a postulate on which the whole Constitution is based; there 
was no need to make it explicit. 

I am not suggesting that the Supreme Court should undertake to declare 
that certain amendments to the Constitution are unconstitutional. The Court 
itself would probably not survive the kind of change in government I am sup­
posing. But the pe<lple would· then have' the moral right to overthrow the anti­
COIIStitutional totalitarian government established by constitutional amendment. 

What has all this to do with Proposal II? Let us see. Under Proposal II, 
minority rule of state legislatures could be perpetuated. Congress, the President 
and the federal courts could do nothing about it. Nor could the people remedy 
the situation in any state in which the state Constitution may be amended only 
at the initiative, or under the control, of the state legislature. Based on past ex­
perience, too, the state courts cannot be relied upon for assistance even in cases 
in which minority state legislatures ignore state constitutional provisions govern­
ing state legislative apportionment. 

The critics of Baker v. Ca" may protest that I am assuming its correct­
ness and that a particular system of districting or apportionment can be said 
to enthrone minority, rather than majority, rule. But surely some systems of 
districting and apportionment can easily be imagined which, even the critics 
of Baker v. Carr would have to agree, do impose minority rule. In any case, 
the crucial point is that adoption of Proposal II, together with the proposal 
to revise the method of amending the Constitution, would make it impossible 
for those who think that each state legislator should represent an approximately 
equal number of people from ever having their way. No matter how large a 
majority of the people they might win to their view, the path of further con­
stitutional amendment could be closed to them by the minority legislatures 
of no more than thirteen states.1' It is inconsistent with the presuppositions of. 
democratic government to make the possibility of peaceful change depend ex­
clusively on the ability of the majority to persuade the minority to abdicate its 
power. 

How then can the advocates of Proposal II ever win by constitutional 
means? They can not and should not win, if we adhere to democratic principles. 
Every principle of democracy is flouted if a minority of the people effectuates 
constitutional change in a manner which perpetuates its rule. 

A Look at Baker v. C~. Would there be more to say for Proposal II if 

13 See Auerbach. Tlu Comma .. is, Co"""l A.ct 011954: A. P,opos"tl iAgill-P"/itica/ Th_o,., 
·of F". S"".ch, 23 U. CUI. L. REV. 173, 186-202 (1956). 

14 It ahould be recalled that the proposal to revise the rl.ethod of amending the Constitu­
tion would abolish the alternative DOW provided by Article V of IUbmitting amendments pro­
f>oted by two-thinb of each howe of Ccmpeos for rati&cation by CODventions in th.noe-fourtbl of 
the .talel. 
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it had left intact the power of Congras and the President to act under the 
Guarantee Clause and Congress' power to enfon:e the Civil War Amendments? 
The answer to this question brings us closer to the merits of Baker v. Carr 
and to Mr. Justice Jackson's question as ''to what extent Supreme Court in­
terpretations of the Constitution will or can preserve the free government 01 
which the Court is a part."ll 

Before considering these: questions briefly, I should say - in partialsym­
pathy with the draftsmen of Proposal II - that it is difficult to draft a coo­
stitutional amendment overruling Bakn v. Carr which would not have: un­
desirable side effects. An editorial in the Journal of the American Judicature 
Society highlights one of the inevitable bad effects: 

[TJhere is something very wrong in a movement to remove a 
court's jurisdiction to speak simply because of dissatisfaction with 
the way it has spoken. To do this is to attack not only the rule 
that was announced but also the court that announced it, and this 
iI something we do not believe Americans really WIDt to do." 

To this criticism, Dean Fordham adds: 
Were the approach freely used, the generality of the Consti­

tution would be destroyed by a scatteration of specific denials 
of power having no necessary sensitivity to the basic theory and de­
sign of the Constitution.>' 

While I approve these: sentiments in general, I do not think they are 
pertinent here. The principled opposition to Bakn v. Carr - voiced by Mr. 
Justice Frankfurter - is based on the argument that the issue of apportion­
ment is not justiciable. From this standpoint, the principled purpoee of a coo­
stitutional amen~ent overruling Bakn v. Ca" is to save the Court from it­
self. This purpose can be shared even by those who .would like to see appor­
tionment based exclusively on population. Such advocates of a constitutional 
amendment overruling Baker v. Ca" would not necessarily be interested in 
writing into the federal Constitution any particular principle or rule for state 
legislative districting and apportionment. They would merely want to get the 
Supreme Court out of the "political thicket." How eIsc: can this objective be 
attained except by an amendment withdrawing the Court's jurisdiction over 
the kind of controversy involved in Bakn v. Ca"' 

In judging the wisdom of the Court's involvement in apportionment issues, 
it must be remembered that the evils of malapportiODJJient have been with 
us since the tum of the century. For more than 60 years, they have been ig­
nored by a good msny state legislatures and by the Congress of the United 
States. In Baker v. Ca", the Court pointed out, the Tennessee legislature, since 
1901, had ignored the requirements of the State constitution that both houses 
of the legis1ature, with minor modifications, should be apportioned according 
to population. There was no provision for popular initiative and. referendum 
to impose a new districting and apportionment plan. And the state courts 
had declined to afford any relief. Resort to the federal courts was the last 

15 JACKSON, THE SUPUKE COuaT IN THE AK__ Sy.nK OP Go_KENT 57-58 
(1955)'. 

16 47 J. AKER. JUD. Soc'y 4-5 (June, 1963). 
17 Fordham. TI&. S,,,, •• ia ,1&. F.deral S,II_ - Vital Rot. or Lim""" 49 VA. L. allY. 

666,672 (1963). 
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hope of the Tennessee citizens and voters who sought to revitalize the demo­
cratic process in Tennessee. In Baker v. Carr. the Supreme Court made itself 
and the lower federal courts available for this purpose. Mr. Justice Frank­
furter, on the other hand, would have acknowledged that "there is not under 
our' Constitution a judicial remedy for every political mischief, for every un­
de$irable exercise of legislative power ..... 

No case was more likely to draw a sharp and bitter line between the 
"judicial activists" and the advocates of "judicial seH-restraint" - and it did. 
So it is not surprising that Professor Emerson, representing the judicial-activist 
wing of the Yale Law School, should hail Baker v. Carr as "indeed a 'massive 
repudiation' of the school of thought of which Mr. Justice Frankfurter has 
been . the intellectual and spiritual leader."'· Professor Bickel, representing those 
at Yale who extol the Court's "passive virtues," retorts: "It is an irony ... 
that the super-democrats should look to the unrepresentative courts for an 
arbitrary decision that they resent when it is made by a faulty representative 
legislature, acting in concert with a majoritarian governor."·· I do not find 
my views compatible wjth those of Professor Emerson or Professor Bicke!. 

I agree with Mr. Justtce Frankfurter that our system of judicial review 
"is a deliberate check upon democracy through an organ of government not 
subject to popular contro!''''' I am also a majoritarian - so long, I should again 
add, that no existing majority seeks to close the avenues of peaceful change to 
all future majorities. But I agree with Professor Hook that the "dictatorship 
of the majority" is a "bugaboo which haunts the books of political theorists 
but has never been found in the flesh ·in modem history."" Consequently, 
I do not think that a Supreme Court declaration of constitutionality is needed 
to confer legitimacy upon an act of the legislature." Furthermore, it is posi­
tively baneful to assume that because the Supreme Court has upheld the con­
stitutionality of a legislative act, it must be a good or wise measure. The legis­
lature in a democracy should be able to make a fool of itself and still be ac­
countable for its foolishness only to the people. 

Nor do I look exclusively to the Supreme Court to be "the pronouncer 
and guardian" of the "enduring values" of our society." As I reflect upon 
our history, I must conclude that the enduring values of our society have been 
embodied more in the acts of our legislatures than in the decisions of the Su­
preme Court declaring some of these acts unconstitutional.'o Let us not forget 

18 369 U.S. 186, 270 (1962). 
19 Emerson,Malapporlion"..nl anti/uti;a.t PD_r,72 Y .. LE L. J. 64, 79 (1962). 
20 Bickel, Reapportionment and Liberal Myths, Commentary, June, 1963, p. 490. 
21 F....nt'UIlTER, OF LAw "NO MEN 17 (Elman ed. 1956). 
22 Hoo", THE P .. IlAOOUS OP FIlSEDOII 66 (1962) •. 
25 See B .... Clt. THE PEOPLE AND THE eoUIlT 34 fl. (1960). 

~-24 -'See~1I1C1t1OL;-T1I" ·LUST ·D......"llOVsBowolca24"{I962},-··_·· .~-.' --- ­
25 For the value. reflected in legislation, ..., Auerbach. Low 4ftd Social Change in Ih, 

U_d SloJos. 6 U.C.L.A. L. REv. 516 (1959). ProfelSGr Bickdseems to auume, quite errone­
...... y in my opinion, that because legislature. are guided by interest and expediency, their acll 
cannot alao embody enduring value>. Thi. auumption leads him to justify the Supreme Court 
as "an institution which Itandl altogether uide from the current club of interesu, and which, 
insofar as is humanly pouible, il concel'l!ed GDIy with principle." Bickel, op. cit. SIlpr4 note 24, 
at 25. But I do not know any "principle" which doea DOt emerge from the "club of interestl." 
I a1so find it diBicult to ,""cept the enunciation and application of "f!I\during basic valu"'" by 
S-4 votes. 
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that in the first three decades of this century, the Supreme Court upheld the 
sanctity of private property against the cIaims of a majority of the people which 
the legislatures sought to satisfy. While no one should underestimate the his­
toric significance of the Court's role in the current struggle for racial equality, 
let us also not forget that the Court held basic Civil Rights Acts of the Re­
construction Period to be unconstitutional in 1883," upheld the separate-but­
equal doctrine' in 189621 and as late as 1935 ruled, unanimously, that political 
parties were purely, private organizations entitled to bar Negroes from voting 
in their primaries." 

Bickel's jibe at Emerson is warranted, but he fails to appm:iate its full 
significance. Although Emerson thinks Baker v. Carr "moves broadly in the 
direction of developing and supporting procedures necessary for the eRective 
operation of a modem democratic system,"·· he is not a "super-democrat." 
He proves this by preceding his praise of the Court for Baker v. Carr with 
an aside criticizing the Court for its decisions in the Smith and McCarran 
Act caseS which he thinks "have no future in the democratic process."•• 
While Emerson professes to see the Court "as an institution for supporting 
and vitalizing the mechanisms of the democratic process without undertaking 
to supervise the results reached by that process,.... it is a fair guess that he 
would not approve the decisions in the Smith Act and McCarran Act cases 
even if these acts had unanimously passed a Congress elected from districts 
of strictly equal population and had been signed enthusiastically by a President 
elected by an overwheIming majority of the popular vote. 

But, there is also paradox in the position of the champions of judicial 
self-restraint on the apportionment issue. Restraint is cal1ed for because of 
majoritarian assumptions - that the Court is reviewing the acts of representa­
tives who are elected by a majority of the people and who can be turned out 
of office if their acts are disapproved by a majority of the people. But when 
malapportionment frustrates the possibility of majority rule, the case for 
judicial restraint is weakened considerably. Judicial intervention under these 
circumstances is not nearly as intolerable as the self-perpetuation of minority 
rule. No more suitable role for the Court can be envisaged than to make it 
possible for majority rule to function because, without it, the whole idea of 
self-government is debased. And past experience gives us every reaSon to think 
that the scope of freedom - including the protection of minority rights - will 
expand progressively as the electoral base of our representative institutions 
becomes broader and more democratic. Those who share Mr. Justice Frank­
furter's intellectual outlook do him a disservice by disparaging the underlying 
assumptions of democratic self-government in order to discredit BaUr v. Carr. 

---~''''''V-_:-,'7--__''' •• ........-, ....",-~--.-,- ,,~.--" -::-~;~',"'{7_ ~' : .', 

26 Civil Riihtl C_. 109 U.S. 11 (11la5). " 
27 PIesoy Y. F~ 165 U.S. 557 (1896). 
28 Gro¥ey v. Townamld, 295 U.S. 45 (1935). 
29 Emenon, ..,ra note 19. at 64. 
30 nUl. Prof.....r Emenon aiel "Dennia v. United Stala. 341 U.S. 494 (1951). See mo. 

Seal.,. Y. United Stat.,.; 567 u.s. 203 (1961); Communiat Party Y. Subvenive Activitieo Control 
Board. 567 U.s. 1 (1961)." Id. n. 5. ' 
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mE COURT OF 1HE UNION 
or /UUUS CAESAR REVISED 

Philip B. Kurland* 

Dean O'Meara's subpoena was greeted by honest protests from me that 
I had nothing to contribute to the "Great Debate" over the proposed coosti­
tutional amendments that are the subject of today's conference. The Dean, 
apparendy of the belief that suffering might help this audience toward moral 
regeneration, suggested that I come anyway. I proceed then to prove my proposi­
tion and to test his hypothesis. 

I have chosen as a title for this small effort: "Julius Caesar Revised." 
"Revised" because, unlike Mark Antony, I have been invited here not to bury 
Caesar but to praise him. Our Caesar, the Supreme Court, unlike Shakespeare's 
Julius, does not call for a funeral oration, because the warnings of lions in the 
streets - instead of under the throne - were timely beeded as well as sounded. 
Caesar was thus able to rally' his friends to fend off the death strokes that the 
conspirators wouldbave inft:cted. The conspiratorial leaders were the mem­
bers of the CouncH of State Governments. The daggers they proposed to use 
were the chief justices of the various high state. courts, to whom they would 
entrust, under the resounding label of ''The Court of the Union," the power 
to review judgments of the Supreme Court of the United States whenever that 
tribunal dared to inhibit the power of the states. It should be made clear 
that the chief justices of the states would be the instruments of the crime and 
not its perpetrators. You will recall that when these chief justices spoke through 
their collective voice, the Conference of Chief Justices, in condemnation of 
some of the transgressions of the Supreme Court, they asked only that the 
physician heal himself. They did not propose any organic changes, however 
litde they liked the Court's work. Their report stated:' 

... when we tum to the specific field of the effect of judicial 
decisions on federal-state relationships we come at once to the 
question as to where power should lie to give the ultimate inter­
pretati9Jl to the Constitution and to the laws made in pursuance 
thereof under the authority of the United States. By necessity and 
by almost universal common consent, these ultimate powen are 
regarded as being vested in the Supreme Court of the United 
States. Any other allocation of such power would seem to lead 
to chaos. 

Even in the absence of Caesar's murder, however, it is possible to pose 
the issue raised by Brutus: whether our Caesar has been unduly ambitious and 
grasping of power. And implicit in this question is a second: if Caesar's am­
bitions do constitute a threat to the republic, is assassination the appropriate 
method for dealing With that threat? 

• Prof.....r of Law, Univenity of Chicago Law School; A.B., Univenity of peJUlsyI­
vania; LL.B., Harvard Law School; member, Chicago and American Bar AIIociatio .... 

I REPORT OP THII COMMITTEI! ON FI&DI!R.u.-5TATII RELATIONSHIPS AS ApPIICTBD BY 
JUDICIAL DECISIONS, Auguat, 1958. 
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The second question is easier to answer than the fim. Whether Caesar 
be guilty or not, it would seem patently clear that his murder, as proposed, 
must be resisted. Its consequences could only be costly and destructive civil 
conflict resulting in the creation of a new Caesar in the place of the old one, 
a new Caesar not nearly so well-equipped to perform the task nor even 10 be:­
nevolent as Julius himself. 

It is probably because of the obvious absurdity of the method chosen for 
limiting the Supreme Court's powers that there is today even 'more unanimity 
in opposition to the proposal than existed when Caesar was last attacked ­
not by the current self-styled patricians, but by the plebeians under the leader­
ship of Franklin Delano Roosevdt. For then it was only the conservatives that 
came to the ddense of the Court; the liberals were prepared to destroy it. 
Today, as Professor Charles Black has made clear, even if in rather patronizing 
tones, the conservatives are solidly lined up in defense of an institution many 
of whose decisions are repugnant to them." The conservatives would seem to 
be concerned with the preservation of the institution; the hDerals with the 
preservation of the benefits that the current Court has awarded them. For 
the latter the contents of Caesar's will appears to make the difference. 

It would seem, therefore, that only those close to the lunatic fringe, the 
Birchers and the White Citizens Councils and others of their ilk, are prepared 
to support the purported court-of-the-union plan. Even in the Council of State 
Governments the proposed amendment was supported by a majority of only 
one vote. The few legislatures that have voted in support of this amendment 
are those normally concerned with their war on Robin Hood and similarly 
dangerous radicals. I do not mean to suggest that the Court is not in danger 
of being restrained. But I do think that the proposed method of destruCtion 
is not a very real threat unless this country is already closer to Gibbon's Rome 
than to Caesar's. 

On the other hand, to say that the plan for a Court of the Union is an 
absurdity is not to answer the question whether Caesar suffers from an c:xcess 
of ambitions. The Great Debate caned for by the Chid Justice at the American 
Law Institute meeting last May has not really concerned itself with this problem, 
'The Great Debate has taken the form of rhetorical forays.· Each side argues 
that the proposed limitation on the powers of the CollEt would result in the 
removal of.;Dationai power and the enhancement of the power . of the states. 
The forces of Cassius and Brutus argue that this is a desirable resuh because 
the dispersal of government power is the only means of assuring that individual 
liberty will not be trodden under the tyrannous boots of socia1ist egalitarianism. 
Antony contends that the adoption of the proposal would be to return us 
to a fragmented confederation impotent to carry on the duties of gmremment 
in the world of the twentieth century. Roosevelt's. wonIs about· a· "horscand 
buggy era" are. this time used in ddense of the Court. With aU due respect, 
I submit that the essential question remains unanswered. The Talmud tells 
us that ambition destroys its possessor. Does the Court's behavior invite its 
own destruction? 

2 BucK, T.B Occ.u'ON8 OP JU8'1'1C1& 80 (1963). 
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In what ways is it charged that this Caesar seeks for power that does not 
belong to him? Some such assertion can be rejected as the charges of disap­
pointed suitors. But there are others that cannot be so readily dismissed on 
the ground of the malice of claimant. Allow me to itemize a few of the latter 
together with some supporting testimony: 

Item: The Court has unreasonably infringed on the authority committed 
by the Constitution to other branches of the Government. 

Listen to one of the recent witnesses: 
The claim for judicial relief in this case strikes at one of the funda­
mental doctrines of our system of government, the separation of 
powers. In upholding that claim, the Court attempts to effect re­
forms in a field which the Constitution, as plainly as can be, has 
committed exclusively to the political process. 

This Court, no less than all other branches of the Govern­
ment, is bound by the Constitution. The Constitution does not 
confer on the Court blanket authority to step into every situation 
where the political branch may be thought to have fallen short. 
The stability of this institution ultimately depends not only upon 
its being alert to keep the other branches of government within 
constitutional bowtds but equally upon recognition of the limita­
tions on the Court's own functions in the constitutional system. 

This is not the charge of a Georgia legislator. These are the words of Mr. Justice 
Harlan, spoken as recently as last February 17, in Wesbe"." v. Sanders." 

Item: The Supreme Court has severely and unnecessarily limited the 
power of ~e states to enforce their ciiminal laws. 

Thus one recent critic had this to say: 
The rights of the States to develop and enforce their own judicial 
procedures, consistent with the Fourteenth Amendment, have long 
been recognized as essential to the concept of a healthy federalism. 
Those rights are today attenuated if not obliterated in the name 
of a victory for the "struggle for personal liberty." But the Consti­
tution comprehends another struggle of equal importance and 
places on [the Supreme Court] the burden of maintaining it ­
the struggle for law and order. I regret that the Court does not 
often recognize that each defeat in that struggle chips away in­
exorably at the base of that very personal liberty which it seeks 
to protect. One is reminded of the exclamation of Pyrrhus: "One 
more such victory ... , and we are utterly undone." 

This, I should tell you, is not the Conference of Chief Justices complaining 
about the abuses of federal habeas corpus practices; it is Mr. Justice CIarlt 
expressing his dissatisfaction in Fay v. Noia.' 

Item: The Court has revived the evils of "substantive due process," the 
cardinal sin committed by the Hughes Court, and the one that almaIt brought 
about its destruction. 

Here another expert witness has said: 
Finally, I deem this application of "crUel and unusual punish- . 
ment" so novel that I suspect the Court was hard put to find a way 
to ascribe to the Framers of the Constitution the result :reached 

3376 U.S. 1, at 48 (1964) ( diuenting opinion). 

4 372 U.S. 391,446-47 (1963) (diuentiJIs opinion). 
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today rather than to its own notions of ordered liberty. If this case 

involved economic regulation, the present Court's allergy to sub­

stantive due process would surely save the statute and prevent the 

Court from imposing its own philosophical predilections upon state 

legislatures or Congress. I fail to see why the Court deems it more 

appropriate to write into the Constitution its own abstract notions 

of how best to handle the narcotics· problem, for it obviously can­

not match either the States or· Congress in expert understanding. 


This is the hand as well as the voice of Mr. Justice White in Robinson v. Cali­

f01"1aia." 

Item: The Court has usurped the powers of the national legislature in 
rewriting statutes to express its own policy rather than executing the decisions 
made by the branch of government charged with that responsibility. 

Listen to two deponents whose right to speak to such an issue is not or­
dinarily challenged. 

What the Court appears to have done is to create not simply a 
duty of inspection, but an absolute duty of discovery of all defects; 
in short, it has made the B&O the insurer of the condition of all 
premises and equipment, whether its own or others, upon which 
Its employees may work. This is the wholly salutary principle of 
compensation for industrial injury incorporated by workmen's 
compensation statutes, but it is not the one created by the F.E.L.A., 
which premises liability upon negligence of the employing railroad. 
It is my view that, as a matter of policy, employees such as the 
petitioner, who are injured in the course of their employment, 
should be entitled to prompt and adequate compensation regard­
less of the employer's negligence and free from traditional common­
law rules limiting recovery. But Congress has elected a different 
test of liability which, until changed, courts are obliged to apply. 

No, those are not the words of Mr. Justice Frankfurter, but those of his suc­
cessor, Mr. Justice Goldberg, in Shenker v. Baltimore & Ohio R. Co." 

Listen to the same criticism in even more strident tones: 
The present case . . • will, I think, be marked as the baldest at­
tempt by judges in modem times to spin their own philosophy into 
the fabric of the law, in derogation of the will of the legislature. 

Here we have Mr. Justice Douglas in dissent from the opinion of Mr. Justice 
Black. in Arizona v. California! 

Item: The Court writes or rewrites law for the purpose ofconferriog bene­
fits on Negroes that it would not afford to others. 

I offer here some testimony endorsed by Justices Harlan, Clark, and 
Stewart, in N.A.A.C.P. v. Button:· 

No member of this Court Would disagree that the validity of 
state action claimed to infringe rights assured by the Fourteenth 
Amendment is to be judged by the same basic constitutional stand­
ards whether or not racial problems are involved. No worse setback 
could befall the great principles established by BtOilnl· v. BHrd of 
EduclIlion. 347 U.S. 483, than to give fair-minded penoas rea­
sons to think otherwise. With all respect, I believe that the striking 

5 370 U.S. 660, 689 (1962) (diuenting oJ;>inion)

6 374 U.S. I, 14-15 (1963) (du.enting opInion). 

7 375 U.S. 546, at 628 (1963) ~d-..ting opinion). 

8 571 U.S. 415, 448 (1963) (diuentilllopinion). 
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down of this Virginia statute cannot be squared with accepted 
constitutional doctrine in the domain of state regulatory power over 
the legal profession. 

Item: The Court disregards precedents at will without offering adequate 
reasons {or change. 

Mr. Justice Brennan puts his charge in short compass in Pan American 
WOf'ld Airways, Inc., v. United States:' 

The root error, as .I see it, in the Court's decision is that it works an 
extraordinary and unwarranted departure from the settled. prin­
ciples by which the antitrust and regulatory regimes of law are 
accommodated to each other. 

Item: The Court uses its judgments not only to resolve the case before 
it but to prepare advisory opinions or, what is worse, advisory opinions that 
do not advise. 

The testimony here includes the following: 
The Court has done little more today than to supply new phra$CS 
- imprecise in scope and uncertain in meaning - for the habeas 
corpus vocabulary of District Court judges. And because they 
purport to establish mandatory requirements rather than guide­
lines, the tests elabora~ in the Court's opinion run the serious 
risk of becoming talismanic phrases, the mechanistic invocation 
of which will alone detennine whether or not a hearing is to be 
had. 

More fundamentally, the enunciation of an elaborate set of 
standards governing habeas corpus hearings is in no sense required, 
or even invited, in order to decide "the case . . . and the many 
pages of the Court's opinion which set these standards forth can­
not, 'therefore; be justified even in terms of the normal function 
of dictum. The reasons for the rule against advisory opinions which 
purport to decide questions not actually in issue are too well es­
tablished to need repeating at this late date. 

This is not the plea by academic followers of Herbert Wechsler for principled 
decisions nor even an argument by Wechsler's opponents for ad hoc resolu­
tions. It is the view of Mr. Justice Stewart in Townsend v. Sain.10 

Item: Not unrelated to the charge just specified is the proposition that 
the Court seeks out constitutional problems when it could very well rest judg­
ment on less lofty grounds. 

Here is the Chief Justice himself speaking in Communist Party v. Sub­
versive Activities Control Board:" 

... I do not believe that strongly felt convictions on constitu­
tional questions or a desire to shorten the course of this litigation 
justifies the Court in resolving any of the constitutional questions 
presented so long as the record makes manifest, as I think it 
does, the existence of non-constitutional questions upon which this 
phase of the proceedings can and shouldbe.adjudicated.•.. 
I . do not. think ~t the Court's action can be justified. 

Item: The Court has unduly circumscribed the Congressional power of 
investigation. 

9 371 U.S. 296, 319 (1963) (dissenting opinion). 

10 372 U.S. 293, 327 (1963) (diaenting opinion). 

11 367 U.s. I, 116 (1961). 
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The testimony I offer here is not that of the chainnan of the House Un­
American Affairs Committee nOl' that of the Birch Society. It derives.from Mr. 
Justice White's opinion in Gibson v. Florida Legislativ, Inv,stigatiora Com­
mitt":'· 

The net effect of the Court's decision is, of course, to insulate 
from effective legislative inquiry and preventive legislation, the 
time-proven $kills of the Communist Party in subverting and even­
tually controUing legitimate organizations. Until such a group, 
chosen as an object of Communist Party action, has been effec­
tively reduced to vassalage, legislative bodies may seek no informa­
tion from the organization under attack by duty-bound Com­
munists. When the job has been done and the legislative commit­
tee can prove it, it then has the hollow privilege of recording an­
other victory for the Communist Party, which both Congress and 
this Court have found to be an organization under the direction 
of a foreign power, dedicated to the overthrow of the Govern-. 
ment if necessary by force and violence. 

Item: I will· close the list with the repeated charge that the Due Process 
Clause of the Fourteenth Amendment as applied by the Court consists only of 
the "evanescent standards" of each judge's notions of "natural law." The charge 
is most strongly supported by the opinions of Mr. Justice Black in Adamson v. 
California 11 and Rockin v. California," which I commend to you. 

I close the catalogue not because it is exhausted. These constitute but a 
small part of Brutus's indictment and an even smaller proportion of· the wit­
nesses prepared to testify to the Court's grasp for power. These witnesses 
are impressive, however, for they are not enemies of the Court but part of it. 
Moreover, their depositions may be garnered simply by thumbing the pages 
of the recent volumes of the United States Reports. which is exactly the way 
my partial catalogue was created. 

Let me make clear that this testimony does not prove Caesar's gullt, but 
only demonstrates that these charges cannot be dismissed out of hand. '!'he 
fact that they are endorsed by such irresponsible groups as would support the 
proposed constitutional amendment does not add to their validity. But neither 
does such support invaJidatethem. 

What then of Antony's defenses of Caesar? 
First is the proposition that our Caesar bas done no more than perfonn 

the duties with which he is charged. We have it from no less eminent an 
authority than Paul Freund that the Court bas not exceeded its functious and 
he defines them tbus: 1' 

First of all, the Court has a responsibility to maintain theconstitu­
tional order, the distribution of public power and the limitations 
on that power .... 

A second great mission.of the Court is to maintain.a common 
market of continental extent against state barriers 01' state trade 
preferences. • • •. . 

12 372 U.S. 539, 585 (1963) (dw.,nting opinion). 

13 332 U.S. 46. 68 (1947) (dissenting opinion). 

14 342 U.S. 165, 174 (1952) (concurring opinion). 

15 Freund, Th. Su,r..".. CoaTI Und" .,411".k, 25 U. Prrr. L. bv. I, 5-6 (1963). 
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In the third place, there falls to the Court a vital role in the 
presetVation of an open society, whoee government is to remain 
both responsive and responsible. . . . Responsive government re­
quires freedom of expression; responsible govenunent demands fair­
nas of representation. 

ADd so, Professor Freund suggests, the Court has done no more than its duty 
and he predicts that we sbaIl be grateful to it: II 

The future is not likely to bring a lessening of governmental inter­
vention in our personal concerns. ADd as science advances into OUtel" 
and inner space - the far reaches of the galaxy and the deep re­
cesses of the mind - as physical controls become possible over our 
genetic and our psychic constitutions, we may have reason to be 
thankful that some limits are set by our legal constitution. We may 
have reason to be grateful that we are being equipped with legal 
controls, with decent procedure:i, with access to thecentelll of de­
cision-making, and participation in our secular destiny, for our 
days and for the days we shall not see. 

It is not clear to me that the second defense is really different from the 
,first. Here we an: met with the propoeiti(]ll that the Court, politically the least 
responsible branch· of ~vernment, has proved itseU to be morally the most 
respoosible. In short, the Court has acted because the other branches of govern­
ment state and national have failed to act. And a parade of hornbles would 
not be imaginary that marched before us the abuses that the community bas 
rained on the Negro; the evils of McCartbyism and. the continued restrictions 
on freedom of thought committed by the national legislature; the refusal of 
the states and the nation to make it possible for the voices of the disenfranchised 
to be heard, either by preventing groups froni voting, or by mechanisms for 
continued control of the legislature by the politically entrenched, including 
gerrymandering, and subordination of majority rule by the filibuster and com­
mittee control of Congress; the police tactics that violate the most treasured 
rights of the human personality, police tactics that we have all condemned when 
exercised by the Nazis and the Communists. This list, too, might be extended 
almost to infihlty. There can be little doubt that the other branches of govern­
ment have failed in meeting some of their essential obligations to provide con­
stitutional govemment. 

The third defenae is that which I have labelled the defense of Caesar's will. 
It is put most frankly and tersely by Professor John Roche in this way:" 

As a participant in American society in 1963 - somewhat removed 
from the abstract world of democratic political theory - I am de­
lighted when the Supreme Court takes action against "bad" policy 
on whatever constitutional basis it can establish or invent. In short, 
I accept Aristotle's dictum that the essence of political tragedy 
is for the good to be opposed in the name of the perfect. Thus, 
while I wish with Professors Wechsler and Kurland, inter alios, 
that Supreme Court Justices could proceed on the same principles 
as British judges, it does not unsettle or irritate me when they be­
have like Americans. Had I been a member of the Court in 1954, 

16 ltl. at 7. 
17 Roche, Tiu E",atri4liDn Cas,,: "B,o",IIes Til". Ihe Man, Wilh So,,1 So D••d . .. ?" 

1963 SUPRBlfE CoURT RBYI&w. 325, 326 n.•• 
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I would unhesitatingly have supported the constitutiooal death­
sentence on racial segregation, eYeD though it seeDII to me that in 
a properly ordered democratic society this should be a task for the 
legislature. To paraphrase St. Augustine, in this world one must 
take his breaks where he finds them. 

There then an: the pleadings. I do not pretend to a capacity to decide 
the case. It c:ertainly i<m't ripe for summary judgment on the pleadings. I 
am fearful only that if the case goes to imle in this manner, the result will 
be chaos whichever side prevails. For, like Judge Learned Hand, I am appre­
hensive that if nothing protects our democracy and freedom except the bul­
warks that the Court can erect, we an: doomed to failure. Thus, I would 
answer the question that purports to be mooted today, whether the court-of­
the-union amendment should be promulgated, in the words of that great judge: 11 

And so, to 111m up, I believe that for by far the greater part of 
their work it is a condition upon the success of our ¥tem that the 
judge! should be inde~t; and I do not believe that their 
independence should be impaired because of their c:omtitutional 
function. But the price of this. immunity, I insist, is that they 
should not have the last word in those basic conflicts of "right 
and wrong - between whose endless jar justice resides." You may 
ask then what will become of the fundamental principles of 
equity and fair play which our constitutions enshrine; and whether 
I seriously believe that unsupported they will serve merely as coun­
sels of moderation. I do not think that anyone can say what will 
be left of those principles; I do not know whether they will serve 
only as counsels; but this much I think I do know - that a s0­

ciety so riven that the spirit of moderation is gone, DO court 
tim ave; that a society where that spirit flourishes, DO court need 
save; -that in a society which evades its responsibility by thrusting 
upon the courts the nurture of that spirit, that spirit in the end 
will perish. 

1 find then. that 1 have come neither to praise nor to bury Caesar. I 
should only remind those who would'dcstroy Caesar of the self-destruction 
to which the noble Brutus was brought; nor can the Antclnys among us ­
who would use Caesar for t1lCirown ends - rejoice at his ultimate fate. For 
Caesar himself, 1 should borrow the advice given Cromwdl by Wolsey: "I 
charge thee, fting away ambition: By that sin fell the up" 

18 1Lum, T.a SPIIUT OF LIBERTY 164 (2d eel. 1953). 
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(Notre Dame Lawyer,· Syinposium ~964) 
PROPOSING CONSTITUTIONAL AMENDMENTS MOO1V'VENnON: 

SOME PROBLEMS 

..4,,_ ."Brnt~ 

AD of the existing amendments to the UnitA:d States CcaIitutXm wa"C 

proposed to the states by a two-tbirds vote of both Howa of Caapa. ~ 
ponents of the three pnMsioas under diaCusion here leek to .wid this pr0­
cedure. They are attempting to invoke an alternative meaiII' of submitting to 
the statea amendments to our fuildamentallaw. In additiaa to the direct Cora­
gressional fuwation of the amending proceas, Article V' pnwidc:s that "on the 
Application of the Legislatures of two-thirds of the ieveraI _tea [Caapas] 
sbaIl call a Convention for proposing amendments." The praent paper wiO 
COIISider S(lI1le of the difficult questions railed by the current effort to utiIix 
this particular mode of "proposing" amendments to our Constitution. 

At the outset, it should be noted that many of the aigni&cant questiona 
that will arise in the present attempt to propose amendments to our fund. 
mental law by convention will not be rtsolvablein the CGUJts.. Strong dicta 
even go 80 far as to inIist that all questions arising in the amending procaI 
are nonjusticiable.' But there is evidence of a substantial nature to the COD­

trary. It would indicate that some of the questiOns which JllaY arise in this 
process can be settled on, the merits by the judiciary! Howeva', thoee that are 
beyond the capacity of the courts to decide because they are ~j,,!!ticiahle 

• Aailtant Praf_ of Law. Uaivenity of 1_ CoIIqpo of Law: B.A.• ...,..,. Col­
lese: LL.B.. LL.M.. Yale Law SchooL ' 

I u.s. CoaIt.. art. V. 
The ClcmgraI,' whenever two-tbircb of both HouIea IIbaIl d_ It _' 

....,. IIbaIl JIIOPOM Amendmentl to thit CoDItitution, _. '08 the Applicatiaa 
of the LegWaturea of two-tbinb of the aeveral Stata, IIbaIl c:aU a CiJiweatIaa 
for JII'OPOIiag amendment.. which. in eid1er Cue. IhaJl be valid to aU In... 
and Purpoaea, u part of the ConItitutibn, ·wh.... ratlfiect by the ~ of 
tbree-fourtlu of the aeveral Statel. or by COD_tiona in daJee.fourtlu th.. 
of. u the ODe or the other Mode of latilication III&J be propcIIIId by the 

2 See~ v. }.fiBer. 307 U.S.•" ••57 (19S9) (COIlC1II1'ins CII)inioD). DoWlI.... 
Clerif7ia6 TIN .d....atlia6 PrOt'SI, I W ..H. ,I: La L Jlay. 215 (IM5). III 0nI_ Y. Killer. 
the Court held that the effectiveae. of a ,tate', ratification of a prcIpCIIIed am~t which it 
had previoouIy rejected. and the ~od of time within which a alate .....ld validly ~ a pr-.
pooed amendment. were IIOIIjllltiCiable political ql*tiou within the ac:hUive .. Inwoc.... 

. determination of Coagreu. 
3 See itl. at .57-59 (eonc:urrinc opinioa). , 

Proclamation under authority of Coaareu that an amendmeat hu ... . 
ratified will carry with it a aema __ br the Coaareu that ratifk:atiaa 
hu taken p\aI:e u the Conmtution __ UjIOD tbiI __ • pr-. 
claimed amendment muot be accepted u a part of the c-titutiae. IeaYiM 
to the judiciary itl traditioaa1 authority of in~ ••• UDdmdea 
eontlOl of [the unendiq) proceu hu beea siwa~~ esdouiwIy
and c:amp1eteIy to Coopeu. The ~ itlelf II • • "in ita -Iiret;
.•. and II _ aubject to JuclicIU paiduce. eon or inted_ at..,

• t.s.::.. _ ~ note 22 iofr., and Dcnr\.... DOte 2 "Ir" 
• See u- Y. Gamett. 258 U.S. 130 (1922): DiDon Y. 010II. 256 U.s. _ tlftt)· 

National PJG!Ubitioa c-. 2~8. U.S. S50 (}92O): Hawke Y. SmIth. No. I, 251 U.s. td 
(,1920), ,: ~,,il V," ViIfIIIII&o S U:S,SDaU.") 1,78, 0,1798).ThIa artic\e wiD .ot _pt to e:qa\are tile ateat to which tile ea.n. .. or 
IhauIcI .... it upOD th___ in III1ta Won them to I ....... ' .dr .... tile __ 


.. ," . . . ,. .. ." . i '. .. ." . -
d 

.... .~ 
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political qucsUons will be resolvable solely by Congress. Its decision in such 
caaca will be final and conclusive on the courts! Nevertbeless, "in the exerciae 
of that power Congress • • • is [still] governed by the Constitution ... • 

I. 
The first question raised by the current effort to propose amendments to 

our National Constitution via a convention concerns the sufficiency of the resolu­
tions spcmsored by the Council of State Governments for this purpose.T Are 
they proper applications for a "Convention" within the meaning of Article 
V? If they an: not, their adoption by the legislatures of two-thirds of the states 
would neither authorize nor cOmpel Congress to summon a convention em­
poWl:l"ed to propose amendments to the Constitution. The reasons for this are 
several 

In the first place, the United States is a govemm~t of delegated powers. 
Consequently, it possesses no authority save that conferred upon it by the Con­
stitution. Article V, the only provision in the Constitution dealing with its 
amendment, must therefore be deemed exhaustive and not merely illustrative 
of the Federal Government's powers in this regard. That provision explicitly 
provides two modes for proposing constitutional amendments. Only one" of 
these contemplates the convening of a convention empowered to propose amend­
ments. Such a "Convention" is authorized by Article V only when two-thirds 
of the state legislatures have made "Applications" for one. As a result, applica­
tions within the meaning of Article V from two-thirds of the state legislatures 
must fairly be deemed absolute prerequisites to the summoning of such a body.' 

There is a second reason why valid Article V applications from the requisite 
number of state legislatures must be deemed. prior conditions to the summon­
ing of any convention empowered to propose amendments. If these applications 
are not prerequisites to such a convention call, on its own say-so, a majority 
of Congress could validly summon such a body.' By the same simple majority, 
Congress could determine the convention's make-up and mode of operation. It 
could therefore provide that the convention could propose amendments to 
the states by a mere majority of its ddegates. 

But Article V insists that a' two-thirds vote be required by both Houses 
of Congress, or that two-thirds of the state legislatures make "Application" for 
a "Convention," before an amendment to the Constitution may be proposed 

..... queotioDi that may ari.., in the amending process. On the justiciability of questiono arising 
in die amending p __ OanaLD, AMBNDlNO THB FB01UtAL CoNSTITUTION 7·36 (1942); 
Clark, Tiu SaJw_ CD"" "ad ,A, .4m",dia, P'O.UI, 39 VA. L. bv. 621 (1953); Note, 70 
Ruty. L. llav. 1067 (1957). 

5 CoIemu v. Willer, 307 U.S. 453 (1939); ./. United Ststeo y. Spncue. 282 U.S. 716 
(1931).

6 Coleman y. Miller, 3,... note 5, at 457 (1939). 
7 .4_adinf ,fa. COalb,.,ion '0 S",.."".. ,It. S'III'I ira ,IN p,u".1 S76I"", 19 State 

Gcweroment 10 Winter No. 1 1965). 
8 See Qap",LD, AMaMOlNO THa FEODAL CoNSTITUTION 40 (1942); Corwin a Ramsey, 

Tiu COfUIihaIioN Z- 0/ CIIfU'i,.dioN .4mmm...'. 26 NOTaa DAMa LAw, 185,196 (1951) i 
BlacJi, Tit, P,ojolld AmIftd.....' at .4,,"1. Y: .4 TA,.III""d DUtu/", 72 v..... L.J.957, 962· 
64 (963).

II The temll of Article V in 00 wa,. IUggeot that Congras may not convene ouch a bod,. .., 
the ..-J vote required for Congn:ssiooal actiOll. ConIequently, 110 _ thaa • majority vote 
woul,he__... ....,.ue.t to ".:.11. Calweation.- ....._.~ ....._._ .... 
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to the states. This reflects the conviction of the founding fathers that the seriowr 
ness of this kind of action demands a national consensus of the sort required 
to achieve such two-thirds votes. Permitting a 'majority of Congress, on it own 
say-so, to call a convention empowered to propose constitutional amendments 
approved by a simple majority of the latter's delegates would, therefore, frustrate 
the well-reasoned intentions of the founding fathers in this respect; for the kind 
of consensus required to secure a two-thirds vote of COngress or applications 
for a "Convention" from two-thirds of the state legis1atures would no longer 
be required to trigger the amending process. 

There is a further reason why Congress may not call a convention em­
powered to propose amendments to the Constitution until it has received the 
kinds of applications contemplated by Article V from the requisite number of 
state legislatures. "A high degree of adherence to exact form ••• is desirable 
in this ultimate legitimating process."10 Because of the uniquely fundamental 
nature of a constitutional amendment, attempts to alter our Constitution should 
not be filled with highly questionable procedures which could reasonably cast 

. doubt on the ultimate validity of the provision produced. The procedure fol­
lowed in· any effort to amend the Constitution should be so perfect that it 
renders unequivocaIto all reasonable men the binding nature of the product. 
Consequently, Article V must insist upon a finn and unyielding adherence to 
the precise procedures it provides. This unusual need for certainty in the process 
of amending our fundamental law also lends additional force to the assumption 
that the precise procedures provided in Article V must be deemed exclusive. 

Prior discussion demonstrates that in the process of "proposing Amend­
ments" to the Constitution by "Convention," Congress resembles thoee state 
legislatures that arc empowered to create such a body only after a demand 
for such action by the people at the poUs.U That is, Congress may nOt call 
a convention empowered to "propose" amendments to the Constitution unless 
it receives from two-thirds of the state legisIatures the kinds of applications for 
such action that arc contemplated by .Article V. As. a consequence, the resolu­
tions sponsored by the Council of State Governments and adopted by the 1egiI­
Iatures of several states must be carefully scrutinized in order to determine 
their adequacy in this respect. If these resolutions are not applications for a 
convention within the meaning of Article V in no case would Congraa be 
authorized or obligated to call a "Convention" pursuant thereto. 

The resolutions sponsored by the Council of State GovernmcD1a provide 
as follows: . 

Resolved by the House of Representatives, the Senate concurring 
that this Legislature respectfully petitions the Caogress of the 
United States to call a convention for the purpoee of propoaing 

.' .' the following article as an amendment to the Constitution of the 
United States. [The text of one of the three desired constitutional 
amendments is then inserted.l'" 

10 Bbtclt, ;.;,.. Dote 8, at 963. 

11 See Iowa Conat. art. X. • S; Nev. Cout. art. XVI. 1.2; N.Y. CoDIt. art. XIX, 11; 


S.D. Coast. art. XXIII. 1 2; 1'1!IID. Conat. art. XI, I 3. 
12 A_ad;'. 1M Co"";'_,",_ '0 SI,.."II.. ,fa. S,."., ia ,Iu II•...., 8711-, .9 State 

Government 10, 11-14 (Willter No.1 1965). 

59-609 0 - 80 - 53 
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/ It can be argued with substantial persuasiveness that these resolutions are 
not applications for an Article V "Convention." 

Article V clearly specifies that Congress "shall call a Convention for 
proposing Amendments." The process of proposing amendments eontemplates 
a conscious weighing and evaluation of various alternative solutions to the 
problems perceived. As Professor Charles Black has noted: 

The process of "proposal" by· Congress, contained in the first 
alternative of Article V, obviously [and necessarily] includes the 
process of plenary deliberation upon the whole problem to which 
the amendment is to address itself. It entails choice among the 
whole range of alternatives as to substance and wording. It is 
"proposal" in the most fully substantial sense, where the proposer 
controls and works out the content and fonn of the proposition. 
It is very doubtful whether the same word two lines later, in the 
description of the second alternative, ought to be taken to denote 
a mechanical take-it or leave-it process .. • 

Common sense alone suggests that Article V contemplates a deliberative 
eonvention that would itself undertake fully to evaluate a problem, and prop<l5C 
those particular solutions that it daems desirable. The reason for this is that 
amendments to our National Constitution are chiefly matters of national eon­
cern. Consequendy, all the alternatives should be carefully explored and "de­
bated on a national level, and the details of any proposed amendments fully 
worked out on a national level, before they are sent to the states for their 
more Jocally oriented action of ratification. 

With this in mind, it can reasonably be assumed that the two modes pro­
vided for "proposing" amendments found in Article V were to be symmetrical. 
Whether "proposed" by Congress or a "Convention," the problem at which 
any amendment is directed is to be "considered as a problem, with {an evalua­
tion] of a wide range of possible solutions and an opportunity to raise and 
discW3 them all in a body with national responsibility and adequately flexible 
power."" Consequently, the "Convention" contemplated by Article V was 
to be a fully deliberative body - with power to propose to the states as amend­
ments any solutions to the problem submitted to the "Convention" that it deemed 
best. 

If Article V contemplates this kind of a "Convention • . . for proposing 
Amendments," the resolutions sponsored by the Council of State Governments 
should be deemed insufficient applications within the meaning of that provi­
sion. Instead of requesting a deliberative convention with full power to propaIC 
to the states any amendments dealing with the subject in question that it thinks 
proper, these resolutions demand "a convention for the purpose of proposing 

. the Jol,lowjng article as an amendment to the Constitution of the United 
States."tI As a result, the ·lCsOIutions in issue really call for a convention em- .. 
powered solely to approve or disapprove in a mechanical way the text of 
specific amendments that have already been "proposed" elsewhere. In this 
sense, the proponents of these resolutions seek to make the "Convention" part 

13 Blaclt, suPT. note 8. at 962. 

14 ]d. at 963 (emphasis added). 

15 See text accompanying note 12, ""pro. 
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of the ratifying process, rather than part of the deliberative process for "pro­
posing" constitutional amendments.'" Consequently, the resolutions in question 
should not empower Congress to call a convention authorized to submit amend­
ments to the stat(S for ratification. They are not "Application[s for a] Con­
vention . . . for proposing amendments" as Article V demands; rather, they 
are applications for a convention empowered solely to approve or disapprove 
the subrrusgon to the stat(S of particular amendments "proposed" elsewhere. 

Furthermore, CongreS'l has no authority to treat the resolutions sponsored 
by the Council of State Governments as applications for the kind of convention 
Article V does contemplate. It cannot be inferred from these resolutions re­
questing a convention empowered solely to approve or disapprove particular 
amendments for submission to the stat(S, that the state legislatuf(S tendering 
them would be satisfied or wiJIing to have a plenary convention consider the 
problems at which these amendments were directed, and submit to the states 
the solutions to those problems that the convention deems ~t. "It is not for 
Congress to guess whether a state which asks for one kind of a 'convention' wants 
the other as a second choice. Altogether different political considerations might 
govern."IT 

A further defect in the resolutions may preclude their characterization 
as valid Article V applications. The text of each of the amendments con­
tained in the propa!itions sponsored by the Council of State Governments 
specifi(S that it is to be ratified by "the state legis!atuf(S."18 Article V clearly 
indicates that regardless of the mode of an amendment's proposal, Congress 
is to decide whether it shall be ratified by three-fourths of the state legis!atuf(S 
or three-fourths of special ratifying conventions held in each state.'· As a re­
sult, the resolutions in question may also be deemed insufficient as Article V 
applications because they are attempting to achieve an illegitimate end. They 
seek to deny CongreS'l the discretion to choose the mode whereby the stat(S might 
ratify any product of the convention they seek. 

Prior discussion should demonstrate that Congress could not legitimately 
treat the resolutions in question as valid applications for an Article V conven­
tion. Consequently, it should have no authority to call such ~ "Convention for 
proposing Amendments" to the Constitution pursuant thereto. Since precedent 
dO(S exist for the proposition that courts will review the validity of a con­
stitutional amendment on the merits in light of some procedural defects that 
may have vitiated its proper proposal or adoption,,· there is a possibility that 
amendments proposed by any convention called pursuant to these resolutions 

16 Shanahan. Proposed Co...tilu/ional Ammdm...ts: T"., Will Stronll"•• F.d.ral-SttJ14 
R.llltio .... 49 A.B.A.]. 631, 633 (1963). He specifically notes that the purpose of including the 
actual text amendments was to insure that the "applicants" for a convention retained control 

--....... the-·amendmena.ultimately pJ'OllOf!'\l•.. 
17 Black, n.pr. note 8, at 964. 
18 Amending lla. Conslitution 10 Str.ngt",n ''''S,.,•• in ,,,. F.d.,aI S,sl.m.19S_ 

Government 10, 11-14 (Winter No. I 1963). 
19 United States v. Sprague, 282 U.S. 716 (1931). . 
20 The courts will adjudicate on the merits the validity of a constitutional amendment in 

light of any alleged procedural defects that may have vitiated its proper propooal or adoption. 
See Dillon v.GI..... 256 U.S. 368 (1921): Nation~ Prolu'bition <?~ 253 U.S. 350 (1920); 
Hawke v. Smith, No. I. 253 U.S. 221 (1920); Hollingsworth v. VtrgUII&, 3 U.S. (3 Dall.) 378 
(1798). 
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would be held invalid in an appropriate judicial proceeding. Indeed, at the 
behest of a proper litigant a court might even enjoin the election of dc1cgatcs 
to any convention caned on the basis of such inadequate Article V applications. 

However, it can be argued with great force that the sufficiency for Article 
V purposes of the resolutions sponsored by the Council of State Governments 
is a nonjusticiable political question, 11 whose resolution is committed exclusively 
and finally to Congress. While there is no case directly on point, the dicta of 
four Justices. of the United States Supreme Court in the case of Coleman v. 
Miller· should be recalled. "Undivided control of [the amending] process 
has been given by . . • Article [V] exclusively and completely to Congress. 
The process itself is 'political' in its entirety from submission. until an amend­
ment becomes part of the Constitution, and is not subject to judicial guidance, 
control or interference at any point."" 

Furthermore, there may be a "textually demonstrable constitutional com­
mitment of the [particular] issue to a coordinate political department."·· That 
is, since Congress is to call the Article V convention on receipt of applications 
from the proper number of states requesting such a body, Congress alone may 
be empowered to decide whether \hOse applications tendered arc sufficient. By 
the same token it can be argued that the validity of these resolutions as ap­
plications for an Article V convention is nonjusticiable because of "the im­
possibility of a court's undertaking independent resolution [of the question] 
without expressing lack of respect due coordinate brimches of government."I. 
If this is true, and the validity of these resolutions as applications for an Article 
V convention is "not meet for judicial determination," the decision of Congress 
on this question, whatever it is, will be conclusive on the courts for all purposes. 

II. 
The next question presented by the current effort to propose: amendments 

to the Constitution by convention concerns the role of state governors 'in the 
application process. Must applications for an Article V convention be approved 
by the legislatures and the governors of two-thirds of the states to be effective? 
Or, is legislative approval of these applications by the required number of 
statesaione sufficient to empower Congress to call a convention for proposing 
amendments? 

It should be noted that the Council of State Governments specifies that 
the resolution it sponsors "should be in whatever technical form the state em­
ploys for a single resolution of both houses of the legislature which docs not 
require the Governor to approve or veto..... The correctness of the approach 
taken by the Council of State Governments in this respect depends on whether 
the term "legislature" in the application provision of Article V means the 

21 See Wheeler, I. " Corulil.dional Conll'''1ion Implntlin,l, 21 ILL. L. luy. 782, 791-92 
(1927); Note, Proposin, Am."tlmllJls 10 Ih. U"it.d SI4II1 COfISIihtlio" ., C.IIIJ111lioa, 70 
ILuv. L. REV. 1067, 1071 (1957). 

22 Coleman v. Miller, S07 U.S.4SS (1939).
2S. 1tI. al 459 (19S9) (concurriD& opinion).
24 Baker v. Carr, 369 U.s. 186,217 (1962). 
25 14. at 217. 
26 Amlndift, 11&. CoutU_lion 10 Slr"",IIIn Ih. S,.,•• ill tM F.tI"al s,-, 19 S­

GovenuneDt 10, 11 (Winter No.1 I96S). 
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whole legislative process of the state - as defined in the state constitution ­
or only its representative Iawmaking-.;t,ody. As we will see, clCl8e analogies sug­
gest that this is a justiciable question. 

The 1920 case of Hawkll v. Smith, No. la, interpreted "legislatures'" 
in the ratification clauses of Article V to mean the representative lawmaking 
body only, since "ratification by a State of a constitutional amendment is not 
an act of legislation within the proper sense of the word ..... If the term "legis­
lature" is interpreted to mean only the state's representative lawmaking body 
in the ratification clauses of Article V, it should bear the same meaning in 
the application clauses of that provision. There would seem to be no valid 
reason for according a different meaning to the one term in these two different 
clauses of the same constitutional provision. 

Further support for the view that the governor of a state need not sign 
its application for an Article V convention can be gleaned from the case of 

HoUingsworth v. Virginia.. • In that suit counsel argued that the Eleventh 

Amendment was invalid because after it had been approved for proposal to 


. the states by a two-thirds vote of Congress, it had not been tendered to the 

President for his signature. On this basis it was asserted that the Amendment 

had never been properly submitted to the states for their ratification. Mr. Justice 

Chase answered this contention by asserting that "the negative of the President 

applies only to the ordinary cases of legislation; he has nothing to do with the 

proposition, or adoption, of amendments to the Constitution."" 

It is easy to apply this reasoning to the powers of state governors and con­
clude similarly that the executive of the state has no function to perform in 
the application procClS under Article V. The governor's approval of such an 
application for a convention is unnecessary; and an executive veto may be dis­
regarded. Consequently, effective applications for an Article V convention need 
only be approved by a state's legislaturell - and in this respect, the theory upon 
which the resolutions sponsored by the Council of State Governments is pred­
icated is correct. 

III. 
The current effort to seek a constitutional convention through the appli­

cation procas also raises a question of timing. That is, in order to be effective, 

27 253 U.s. 221 (1920). That cue held that a ltate eould not res!riet the raIiIyiDc power 
of its legislature by providing for a binding popular referendum oa the q-UOn. 

28 ltl. at 229. AI a reault, the Court held that a Itate CODItitutioaa1 proviaioo that provided 
for a referendum on the action of the General Assembly in ratifying any propooed amendmeat 
to the United States Constitution WIll in conflict with Article V. Con',,,, State ." ,.1. Mullen 
v. Howell, 107 Wuh. 167, 181 PK. 920 (1919). An approach aimilar 10 that of H_k. 10. 
Smi,h, No. I has heeD taken by atate courts with regard 10 atate CODItitutional alDendmentl. See 
Mitchell v. Hoppu, 153 Ark. 515, 241 S.W. 10 (1922); Larkin v. Gronaa, 69 N.D. 234, 285 
N.W. 59 	(I939). 

29 5 U.S. (3 Dall.) 578 (1798). 
30 rd. at 381. "The most reaaonable view wou1d seem to be that the aipaiure of the chicf 

executive of a nate is DO more esaentia1 10 complete the action of the lqialature upoa aD amend­
ment to the Federal Constitution than ia that of the President of the United Statel to com­
plete the action of Congresa in proposing such an amendment." Ames, Th. P,o~••tl Am,""," 
m..." 10 ,h. Co....'iI.';"n of ,h. U.s. Durin, ,h. Fi,., C.,."." oil" HiIto", H.R. Doc. No. 
353, pt. 2, 54th ConI., 2d Seso., 298 (1897). 

51 See STAPP OF Housa CoIIII. ON THa JUDICIARY, 82ND CoNO., 2d Seso., PRoaulIs 
lULAftNO TO STATZ ApPLICATIONS PaR A CONVENTION TO PRoPOSE CoNSTITUTIONAL LolITA­
TION. ON FBDIIIIAL TAlI: RAft. 7-8 (Comm. Print 1952); Note, 70 BAa". L. Ray. 1075 (1957). 
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within what period must the resolutions be adopted· by two-thirds of the state 
legislatures? There .would seem litde doubt that Congress would neither be 
empowered nor under a duty to call an Article V conventioo unless it re­
ceives "relatively contemporaneously," proper applications from the required 
number of state legislatures. U The reason for this is that each step in the 
amending process is meant to demonstrate significant agreement among the 
people of this country - at one time - that changes in some paJticuiar part 
or the whole of our fundamental law are desirable. Nothing less would seem 
acceptable in a process of such significance and lasting impact. 

The case of Dillon v. Gloss" lends support to the assumption that a con­
vention can properly be called pursuant to applicatioos for an Article V coo­
vention only if t.hey are made relatively contemporaneously by the legislatures 
of two-thirds of the states. In that suit the United States Supreme Court sus­
tained the power of Congress to fix the time period during which ratification 
of a pending amendment could be effective. After noting that Article V was 
silent on this questioo, the Court commented as follows: 

What then is the reasonable inference or implication? Is it that 
ratification may be had at'any time as within a f~ years, a century 
or even a longer period; or that it must be had within some rea­
sonable period which Congress is left free to define?" 

After admitting that neither the debates in the Federal Convention nor 
those in the state conventions ratifying the Constitution shed any light on 
this question, the Court concluded that "the fair inference or implication 
from Article V is that the ratification must be within some reasonable time 
after proposal, which Congress is free to fix...•• The Court's rationale was: 

As ratification is but the expression of the approbation of the" 
people and is to be effective when had in three-fourths of the States, 
there is a fair implication that it must be sufficiently contempora­
neous in that number of States to reflect the will of the people 

32 Additionally, Congress may Dot properly call an Article V Convention unless a sufficient 
number of timely applications aloo agree on the problem or ,.n"lll ...hj.ct mllll.. that such. 
body should COIlIider. But they need not be otherwise identJcal. Thatia, it is suflicient if the 
specific constitutional changel luggeated by each application concern the I8JIle general subject 
matter; it is not necf'Ssary that each application propose the aame changea in that subject mat­
ter. See STAFF OF HOUIS COIIIIII. ON THS JumCIARV, 82ND CONO. 2d Sell., PaOBLBK. RII­
LATINO TO STATB ApPLICATIONS FOR A CoNVSNTlON TO hoFOS. CONITrrUTlONAL LIKITA­
TIONS OP FWSRAL TAX RATBS 15 (Conlm. Print 19S2); Corwin I: Ramsey, Th, COlIStit.'ioMI 
Lmo of Co...'i,.,io....' Am."""'.,,', 26 NOTRB DAKB LAw. 185, 19S-96 (19SI); Note, 70 
HARv. L." REV. 1067 (1957). Bill II' ORFlaLD, 0'. ea. s.,r. note 8, at 42; Wheeler, Is ,. 
Co...,jlrdional Conv.nl;"_ Im,.ndjng?, 21 ILL. L. REV. 782, 795 (1927). 

The prior poaition _rna correct for many of the lBIDe reaoons that luch applications 
must be re&IOIIBbly contemporaneoul to be effectIve. Sufficient national agreement to warrant 
the calliog of an Article V Convention il evidenced only if the legislaturel of two-lhirda of tbe 
statea agree that a convention il needed to deal with the sam. general problem or subject 
matter. COllleCJ,uently, applications for a convention dealing with divergent lubjecls ouch" aI 
some dealing WIth the treaty power, some dealing with the taxing power, aod some deairing a 
general coDltitutional revisJon, mould not be counted together. The problem of "whether 
helerogeneoUi applications buld be considered together doel not really arise in the present 
case since the Council of State Governments propolCl that two-thirda of the statea adopt iden­
tical reoolutions. Twelve states have already adopted one of these reao\utionL Graham, TM 
Rol. of III, SIal.. i_ Proposi.. g CoastilllliDnal Am.adm.nl., 49 A.B.A.]. 11n, 1182-83 (1963). 

lIli 256 U.S. 368 (1921).
lI4 /d. at lI71. 
S5 /d. at 375. 

http:Am.adm.nl
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in all sections at relatively the same period which of course 
ratification scattered through a long series of years would not do." 

This logic would seem equally compelling in regard to the process of 
proposing amendments to the Constitution. Article V is silent as to how long 
applications for a convention are to retain their vitality. But to exhibit any 
significant or meaningful agreement as to the desirability of such a convention, 
applications from two-thirds of the states must be "sufficiently contempora­
neous . . . to reflect the will of the people in . . . [different1sections at relative>­
ly the same period." That is, "to be obligatory upon Congress, the applica­
tions of the states should be reasonably contemporaneous with one another, for 
only then, would they be persuasive of a real consensus of opinion throughout 
the nation for holding a convention, and by the same token, they ought also 
to be expressive of similar views respecting the ... [subject matter] of the 
amendment sought."" 

While Dillon v. Gloss" seems to establish the authority of Congress to fix 
reasonable time limitations for the application as well as the amending procesS, 
it does not solve the problem as to what would be considered sufficient con­
temporaneity in absence of such a stipulation. The case of Coleman v. 
MiUer" is relevant to this inquiry, since it held that the period of time within 
which the states could validly ratify a proposed amendment was a nonjusticiable 
political question. That is, in the absence of any edification from Congress 
a.. to what constitutes a reasonable time in the ratification procesS, the Court 
refused 	to make such a determination. Its rationale was that 

. . . the question of a reasonable time in many cases would in­
volve . . . an appraisal of a great variety of relevant conditions, 
political, social and economic, which can hardly be said to be within 
the appropriate range of evidence receivable in a court of justice 
and as to which it would be an extravagant extension of judicial 
authority to assert judicial notice as the basis of deciding a con­
troversy with respect to the validity of an amendment actually 
ratified. On the other hand, these conditions are appropriate for 
the consideration of the poI1tical departments of the Govern­
ment. The questions they involve are essentially political and not 
justiciable. They can be decided by the Congress with the full 
knowledge and appreciation ascribed to the national legislature 
of the political, social and economic conditions which have pre­
vailed during the period since the submission of the amend­
ment." 

While the previous discussion only directly considers the role of the judiciary 
in Qefining time limits in the ratification process, it probably also means that 
the courts will not independently determine whether applications from two­
thirds of the states for an Article V convention have been tendered to Congress 

36 ld. at 375. The Court quotts JAMESON, CONSTITUTIONAL CONVENTIONS § 585 (4th 
.d. 1887) at this point to the effect that: "an alteration of the Constitution proposed today has 
relation to the sentiment and the felt needs of today, and that. if not ratified early while that 
sentiment may fairly be supposed to exist, it ought to be regarded as waived, and not again to 
be voted. upon, unless a second timt" proposed by Congresa,JJ 

37 Corwin & Ramsey, The Constitutional L4w 01 a Cons,i,",ional Am."dm<nt~ 26 NOTRE 
nAME LAW. 185,195-98 (1951). 

38 256 u.s. 368 (1921). 
39 307 u.s. 433 (1939). 
40 Coleman v. Mill.., 307 u.s. 433,453·54 (1939). 
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with sufficient contemporaneity. Coleman v. Miller would seem to indicate 
that this question is solely for Congress, and its decision on the matter will 
be binding on the judiciary fQr all purposes. 

How, then, should Congress determine whether tendered applications are 
sufficiently contemporaneous to be counted tQgether? It has been suggested 
that the current Congress might only consider th06e applications submitted 
during its tenure."' That is, in order to ascertain whether it· is empowered 
or under an obligation to call an Article V conventien, each Congress need 
only look to th06e applications tendered during its life. The 88th Congress 
need not consider any applications tendered during the 87th Congres, since 
the life of an application is only as long as the particular Congress to which it 
is tendered. 

This standard of contemporaneity seems unacceptable for a variety of 
reasons. In the first place, ten applications tendered the last day of one Con· 
gress, and thirty submitted the first day of the following one would be in­
sufficient even though they may have been submitted only three months apart. 
Additionally, it should be recalled that the state legislatures do not address 
their applications to any specifi~ Congress. 

It has also been suggested that at maximum only th06e appli~ations 
tendered within the last generation be counted with each other; that is, that the 
effective life of an application not exceed a generation.'" However, no measure 
of the precise length of a generation is provided; nor is.any satisfactory ra­
tionale offered to justify Congress' counting applications t~ether that have 
been tendered over such an appreciable time period. 

Congress might determine the effective life of an application, and there­
fore whether it can properly be counted with later applications on the same 
subject, by engaging in a fun analysis of the application itself and an sur­
rounding circumstances. This was at least suggested in Coleman v. Miller!' 
Among the factors that could be considered in determining the continuing 
vitality of an application might be the political tenor of the times, then and 
now; intervening or changing circumstances relevant to the subject l\Illtter of 
the application since its filing; the transitory or long-term nature of the problem 
to which the application for a convention addresses itself; whether the problem 
is still considered grave by most Americans; and so on. The difficulty with this 
approach is that it requires Congress to make a determination with regard to 
many variables that are unusually difficult if not impossible for even that p0­
litically oriented body properly to evaluate or handle. 

A more persuasive and perhaps more sensible approach to the question 
of reasonable contemporaneity can be devised than any of the prior possibilities. 
In counting applications for an Article V convention, Congress should properly 
consider only those tendered in that period, prior to the most recent applica­

41 Sp,rque. Shall W, HaN" F,II".a1 Colllli"'tional C_..tio", .,,11 Wh"t Slatdllt. Dol, 
3 MAlNa L. REV. 115. 123 (1910). The author admits that u a practical matter, such a re­
quirement of contemporaneity would render the application ptOC... ineapable of ful6Jlmeat. 

42 OaI'lBLD, 0'. cit • .."" DOte 8, at 42. 
45 501 U.S. 433 (1959). 
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tion, during which all of the state legislatures have had an opportunity to 
consider the question at a full regular session. That is, the maximum time be­
tween those applications that can be counted together should not exceed that 
period during which all state legislatures have met once for a full regular 
session. In no case could the time period involved exceed about two and a 
half years." 

The advantage of this approach seems evident. The burden should always 
be on those who invoke this process to demonstrate clearly by suffiCient con­
temporaneity of their applications that there is a present agreement among 
two-thirds of the states as to the desirability of a constitutional convention .• 
Such a present consensus can only be realistically demonstrated by limiting 
the count of such applications to those made during the most recent period 
during which all state legislatures have had a reasonable opportunity to con­
sider the question. Only applications filed during this period would accurately 
represent the results of the most recent poll that could reasonably be taken 
on the subject. 

There are other advantages to limiting the life of an application to that 
period during which all other state legislatures have had a subsequent opportunity 
to consider similar action during a full regular session. Once applications for 
it convention are filed, attempts to withdraw them are not likely to be strenu­
ously pressed. This is true even though the legislature may have changed its o 

mind - or would no longer make such an application as a de novo proposi­
tion'" The requirement suggested here would cure this by forcing a reasonably 
frequent reconsideration of the desirability of such a convention in each state 
that had previously applied for one. Some assurance is thereby provided that 
such an extraordinary body will be convened only if applications from two­
thirds of the estates clearly demonstrate by the most recent, hence most re­
liable poll practicable, a present agreement on the subject. 

The suggested requirement is neither unduly onerous, nor necessarily 
destructive of the "Application" process. Sta~ generally will not act alone 
in such matters. Indeed, the founding fathers probably contemplated some con­
cert of action in such attempts to obtain a convention. The present effort is 
an excellent example. Furthermore, once a state legislature tenders such an 
application it can continually renew that application in its subsequent sessions. 
H there really is substantial agreement on the desirability of such a convention, 
dehate on subsequent renewals of such applications should be relatively per­
functory, and the renewals easy to obtain. 

The precise formulation that is offered for measuring the required con­
temporaneity of the applications may be fruitfully tested against the treatment 

44 U lqiJlature A made Nth an a~cation at the wry Itart of Ita IIeIIIon, ..y in February
1962, Ito applieation would retain ill validity until the ead of the next fuD resuw _iOll of all 
the ltate lelWaturei. Since many ltateo meet <>DIy every other year, and OIIe of thOle mlllht 
....e IUch _ application at the ead of Ita -'on, for example, u late u Iwe or July 196ft a 
period of two and a half yeIIII may eIapIe ~ the lint and Jut appIicationa that may De 
counted together • 

• 5 But note that in a aood nutnher of cues, states have attempted to rescind applieatiaaa 
fer an Article V OaIlwDtion that they IwI preylOwiy tendered. 49 A.B.AJ. 1181-82 (1963). 
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of the same probleiU in the ratification process. The two situations seem c108ely 
analogous and' probably would be treated similarly by Congress." 

In four of the last seven amendments that Congress proposed to the states 
it specified that the latter were' to have up to seven years to effectively ratify 
them.·f Congress has' also .deemed all of the twenty-four amendments to the 
Constitution properly ratified within a time period sufficiently short to demon­
strate a contemporaneous agreement among the people in three-fourths of the 
states, despite the fact that one took as long as four years from the date of 
its submission and another three and a half years." 

So far, Congress has therefore rejected any test of contemporaneity as 
stringent as that suggested here. However, on the basis of its express action in 
fourofthelast'Severf amendments it submitted to the states, Congress may be 
inclined to consider seven years the absolute maximum period allowable to 
demonstrate a "current" agreement among the people in all sections of the 
country in respect to any question dealing with amendments to the Constitu­
tion. If this is so, proponents of the three "states' rights" amendments will 
have to secure the endorsement of their resolutions by the legislatures of two­
thirds of the states within that Period of time. 

Congress could, of course, greatly reduce this period and quite reasonably 
choose to ignore any applications submitted prior to that most recent period 
during which all state legislatures had an opportunity to consider the question 
during a full regular session. But it seems rather unlikely that Congress would 
adopt a standard of contemporaneity in the "Application" process so much 
stricter than that which it has recently used in the ratification process. 

IV. 
The next major issue likely to arise in the current effort to convene a 

constitutional coovention is the right of states tendering such applications to 
withdraw them. Coleman v. MiUer<I held that "the efficacy of ratifications 
by state legislatures, in light of previous rejection or attempted withdrawal, 
should be regarded as a political question pertaining to the political depart­
ments, with the ultimate authority in Congress."" It is likely that the courts 
would treat the c108ely analogous question of the effect of a state's "withdrawal" 
of its application for an Article V convention in a similar way. If this is true, 
the judiciary will refuse independently to resoJve the question, feeling itself 
conclusively bound by Congress' decision in the matter. 

How should Congress handle this problem? It has been argued that under 

46 It might be contended that application. for a convention need not be made contempo­
raneously to be eft'ective because the calling of a convention empowered only to "o;oro amend­
ments is far less significant than ratification. But this notion should be rejected. AU parts of 
the amending process are too important to demand anything less than the kind of contempo­
raneous agreement suggested here. 

47 U.S. CONST. amend. XXII; U.S. CON ST. amend. XXI; U.S. CoNST. amend. XX; U.S. 
CoNST. amend. XVIII; see also Dillon v. Gloss, 256 U.S. 368 (1921). 

48 The Constitution of the United States of America 47-48, 54 (Corwin eel. 1952). The 
16th Amendment _ proposed July 12, 1909, and ratification was completed on February 3, 
1913, while the 22d Amendment _ proposed on March 24, 1947, and ratification was com­
pleted on February 27. 1951. 

49 307 U.S. 433 (1939). 
50 Id. at 450 (1939). 
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Article V only forward steps can be taken and therefore a state cannot effec­
tively withdraw an application for a convention." This view seems entirely 
ClTOneous and untenable. It would base the presence of a sufficient number of 
applications solely upon a mechanical process of addition and ignore the ex­
tent to which each application reflects the existence of the required contem­
poraneous agreement that an Article V convention is desired. Consequently, in 
detennining whether two-thirds of the states have applied for a convention, 
applications which have been rescinded should be disregarded;" for they no 
longer evidence any present agreement that a convention should be called. 

Any pyecedent that may exist for denying states the right to rescind their 
ratificationS of interstate compacts" or constitutional amendments" is not ap­
posite here. Ratification is the "final act by which. sovereign bodies confirm 
a legal or political agreement arrived at by their agents..... Applications for a 
constitutional convention, however, are merely "formal requests" by state legis­
latures to' Congress, requesting the latter to "call a Convention for proposing 
Amendments" because there is a present consensus that such action is desirable. 
Consequently, they do not share the same dignity or finality as ratifications 
which might justify the latter's irrevocable nature." 

V. 
Assuming that the resolutions in question are deemed to be valid Article 

V applications and are ten,dered to Congress by two-thirds of the states within 
a "reasonable" time of each other, is Congress under a duty to call a consti­
tutional convention? Or, does it have discretion to use its judgment as to 
whether such a convention is really desirable or necessary? The former con­
clusion ai:ems most plaUSl"ble. 

Article V states: "On the Application of the Legislatures of two thirds 
of the several States [Congress] sluJll call a Convention for proposing Amend­
ments." From this language alone it' would seem clear that Congress was to 
be under a firm and nondiscretionary. obligation to call a Convention when 
IIlfficient applications from two-thirds of the stateS are tendered. The word 
"sball" as used in Article V is elearly mandatory. 

More, however, is available than the bare language itself to support this 
conclusion. The debates of the Constitutional Convention indicate that in pro­

51 See Note, R...iruJing M....orialualion R.solulions, 30 CUI.·KaNT. L. by. 339 (1952). 
52 FeDiterwaId, COllSlilKlioa'" LAw: T". SIal •• .... III. A_d;" ProCIss - A R.Ily, 46 

A.B.A.J. 711, 719 (1960); GrUmeJ, P.'iliortin, Coa,..... fo, • Co.".";".: C....., • Sial. 
Chang. lis MiMI, 45 A.B.A.J. ll65 (1959); Note, Pro,osing Ammd.....,s to III. Unil.d 
SlaI.s COllS/ilKtion '" .dmmd",ml, 70 llAay. L by. 1067, 1071 (1957). Cn"., PIIcbnI, 
Co .... ,jt..,j0a4/ LAw: Th. SlaI.s and'''. A....nding P,ouss, 45 A.B.A.J. 161 (1959). 

53 See West Vu-ginia y. SimI,.341 U.S. 22 (1950). 
54 There is precedent for Congreuional rJUIAl to permit a state to withdraw ill rati6ca. 

tion. Coogrea did 10 during Reconstruction when several ltat.. attempted to withdraw their 
ratification of the poat-Civil War amendment.. The decision 01 Coogrea iD that cue ........ 

clearly wrong. III actioa may be attributed to the unusual temper of the times. See Clark, Til. 
SK~'_ COKrl ..d ,,,. Ammdi.g Proe.ss, 39 VA. L. by. 621,624-26 (1953); Grinael, ...". 
note 52. at ll65. 

55 Fenaterwald, SII~. note 52, at 719. 
56 The common ..,II1II 01 Article V, however, would ..em to be that ratificatioDi can alao be 

effectively resciDdedanytime before three-fourths of the ltat.. lend their UIeIIt to the propoaed 
amendment. Bul s .. note 54 ...,ra. . 
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viding for the proposal of amendments by convention the founding fathea 
intended to furnish a method by which the Constitution could be altered even 
though Congress was opposed." Further support for the mandatory and non­
discretionary nature of Congress' duty to call a convention when the pre­
requisites are met can be found in the Federalist Papers. In paper No. 85 
Hamilton insisted: 

By the fifth article of the plan, the Congress will be obligated 
"on application of the legislatures of two thirds of the states . . . 
to call a Convention for proposing amendments ..." The words 
of this article are peremptory. The Congress "shall call a con­
vention." Nothing in this particular is left to the discretion of <that 
body." 

It therefore seems clear that if Congress receives applications for an Article V 
convention from two-thirds of the state legislatures within a "reasonable time 
period," it is absolutely bound to convene such a body." 

However, it should be relatively clear that the courts would never at­
tempt to force Congress to call such a convention··' since the latter's decision 
as to whether many of the p'rerequisites to such a call have been met will 
probably be conclusively bin~g on the former. For example, prior discussion 
demonstrates that the intrinsic adequacy as applications for an Article V con­
vention of any resolutions tendered to Congress, their timeliness, and' their 
continuing validity in light of attempts to withdraw them, are all likely to be 
considered by the judiciary as non justiciable political questions. If this is so, 
Congress' decision on these matters will conclusively bind the courts, and nec­
essarily disable the latter from playing any positive role in forcing a convention 
call. 

It should also be noted that the courts have never issued an injunction 
or writ of mandamus directly against the President or Congress because of the 
doctrine of separation of powers embodied'in our National Constitution, and 
the consequent obligation of respect owed co-equal branches of the National 
Government by the federal judiciary._l To do so here would reflect a "lac~ of 

57 When final debate on Article V began.in the ConmtutionaJ Convention the draft beiDg 
considered provided that "the Congreu, whenever two-thirdJ of both Howes Ihall deem 
Deceuary, or on the application. of two-third. of the Legislaturea of the _a1 States IhaII pro­
pole amendmenu to thia Ccmatitution • • ." 2 F.utLUID, THB ItEooaD. lIP TIlB FUIUAL CoH· 
ITlTUTtON 629 (1911). 

''CoL Maaon thought the plan of amending the·Constitution exceptionable and danger­
001. AI the propoaing of amendmeDta ia in both the modea to depend, iD the fint immediately, 
and iD the aecond, ultimately, on Congrea, DO amendments of the proper kiDd would ewr be 
obtained by the people, if the .... tional sovemment Ihould become oppraaiw: • • ." 2 F AaaAHD,0'. eil • ...,ra, at 629. AI a r.dt, Mr. Gouverneur Mania and Mr. Gerry moved to amend the 
article to require a convention or application of two-thirds of the _ 2 F IWIAND, .,. <iI.
"''''4, at 629. ")fr. Madilcm did DOt aee why CoDgrea _uld DOt be .. much bouDd to propoae 
amendmeDU a~lied for by two-thirda of the Statea .. to call a call (lie) a COIIveDtion on the 
lilte applicatioD.' 2 FAIlRAND, 0'. ea....,ra, at 629-30. 

58 THB FED.BALlST No. 85, at 546 (Wright ed. 1961) (HamiltoD). 
59 See 1 WILLOUGHbY, THB CoNaTlTV'I10NAL LAw GF THII UNtnD ST....... I 331 (2d ed. 

1929); Pacbrcl, lAg'" 11.... 01 ,II. 1.eom. Tu R.,. Limi'a'; .... Proram, 30 CHI,.KBNT L. 
bv. 128, 133-34 (1952); Note, 70 H.uv. L. REV. 1067 (1957). Colllro, Platz, Ar,iel. Y 01 
,,.. F.d..", Co...,iI..,ioll. 3 Clto. WASH. LollEv. 17.44(1934). 

60 See I WILLOUGHBY, 0'. eil....flTa DOte 59, I 331; F ..... terwakI, ...,ra DOte 52, at 720. 
Co,,'r., Packard, ...twa Dote 52, at 196. 

61 ID Miasiasippi v. Johnaon, 71 U.S. (4 WaD.) 475 (1866), the Supreme Court UDani· 
mowIy held that the PreaideDt himaeII ia DOt aCCOUlltabJe to an}' _ ..w: dlat of impeach­

http:began.in
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respect" fOl' the actions of a coordinate branch of the Federal Government in 
regard to a subject that may even textually be exclusively committed to its 
judgment by the Constitution." Therefore, aside from the very practical in­
ability of the courts adequately to enforce any decree directing Congress to 
c:a11 such a convattion," sound reasons and well-established precedent dictate 
the COl'rectncss of the assumption that it lacks the authority to do so. 

Recent cases holding that the courts can force the states to reapportioo 
their legislatures conformably to equal protection," or that the courts can 
fOl'CC state legislatures to draw congressional districts so that they are as nearly 
equatin population as practicable" are inapposite here. The reason fOl' this is 
that "it is the relationship between the judiciary and the coordinate branches 
of the Federal Government, and . not the federal judiciary's relationship to the 
States which gives rise to the 'political question·.'- That is, "the nonjusticia­
bility of a political question is primarily a function of the separation of 
powers.·..• Judicial review on the merits of state legislative apportionment or 
the drawing of congressional districts by the states only involves federal judicial 
superintendence of state action or inaction; but judicial review of Congress' 
failure to c:a11 an Article V convention directly involves the federal courts in 
an effort to force its co-equal branch of government to perform a duty exclu­
sively entrusted to it by the Constitution. 

VI. 
What is the President's role in the calling of an Article V convention? 

Docs the call for a convattion. like any ordinary piece of Iegis1ation, require 
his signature· or .!L tw<>-thirds vote of Congress for it to be valid? 

The previously discussed case of Hollingsworth v. YirginitJOl would acem 
to indicate that the need fOl' Presidential concurrence in any convention call 
is justiciable, but that his signature is never required for the valid issuance of 
such a c:a11. Consequently. the President's failure to join in the Congressional 
summons of such a convention would in no way impair the validity of any 
amendment the latter body proposed:'The language of Article V dircctIy sup­
ports this conclusion since it asserts that "the Congress" is to call a "~vention 
fOI' proposing Amendments" on "the Application of the legislatures of tw<>­
thirds of the several states." 

However. a contrary argument of aubstantial weight bas been made." 
Article I. Section 7 of the Constitution provides that· 

meal either for the IIOJlperfonaaace of hia coDJtltutioDal dutiel 01' ,. the exceedbtc of hia 
COIIItitutional powen. 

"The Congreu i. the legislative branch of the Government i the Praident ia the execu­
tive department. Neither can be restrained in ita action by the Judicial department; though 
the acta of both, when performed, are, in proper cua, subject to ita cogni.uDce." Miuiuippi v. 
Johnaon, ,,,,'4 at 500. . 

62 Baker v. Carr, 969 U.S. 186,217 (1962). 
63 ~How could the. courta force Congreu to call • convention when aD the detail. of such a 

body ""em to be left to the unreviewable discretion of Congreu? WoWd. court call one itaelf 
if Conpeu failed to follow a court decree directing it to do IOl 

64 Baker v. Carr, 369 U.S. 186 (1962). 
65 Weatberry v. Sanden, 84 S. Ct. 526 (1964). 
66 Balter v. Carr,SUFIJ note 64, at 210. (Emphaaia added.) 
67 Id. at 210. 
68 3 U.S. (3 DaD.) 378 (1798). 
69 See Black, SUF4 note 8, at 965. 
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... every Order, Resolution, or Vote to which the Concurrence 
of the Senate and Hc:>use of Representatives may be necessary 
. • • &hall be presented to the President of the United States, 
and before the Same shall take Effect, shall be approved by him, 
or being disapproved by him, &hall be repassed by two-thirds of 
the Senate and House of Representatives, according to the Rules 
and Limitations prescribed in the case of a Bill. 

Hollingsworth u. Virginia carved an exception to this rule as far as Congress' 
proposa.l of Constitutional Amendments was concerned. But it can be argued 
that this mode of proposing constitutional amendments was taken out of the­
veto process by the Supreme Court in that case solely because "the congres­
sional proposa.l must be by two-thirds in each house [and] it [therefore] may 
have been thought that the requirement for overriding the veto was already 
met."T. This ground would not exist if Congress called a constitutional con­
vention to propose amendments by a simple majority vote. 

As a result, it can be argued that the commands of Article I, Section 
7, apply to the convention call since it is an "Order, Resolutioo, or Vote to 
which the Concurrence of the Sedate and House of Representatives [are] ... 
necessary." If this is true, the President must sign any call by Congress for a 
constitutional convention and if he vetoes it, CongreIB can override him orily 
by a two-thirds vote of both Houses. 

Furthe>- support for this point of view can be gleaned from the fact - to 

be shortly noted - that Congress can specify how the convention is to be 

chosen, its organization, rules, etc. This being so, Congress must necessarily 

make more than a mere call for a convention. Such a call would be meaning­

less without the inclusion of the specific terms upon which such a body is to 

be constituted, organized, and conducted. These terms to be spelled out by 

Congress would appear similar to the general kinds of legislation with which 

Congress normally deals. Consequently, no reason of logic dictates its different 

treatment in respect to the need for Presidential approval. 


This conclusion is bolstered by the desirability of such a requirement. The 

President is the only official who is elected by and responsible to the American 

people as a whole. His concurrence in the summoning of such a convention 

that would intimately affect the concerns of all individual Americans, and our 

Nation as a whole, therefore seems most logical" and desirable. 


The President's duty in such a case would be the same as that of Congress; 
. to participate in such a call only if, in good conscience, he deems the requisites 

for such a convention to have been properly met. If Article V demands Presi­
dential concurrence in such a call, the refusal of the chief executive to act, like 

_that of .C-')D~ wQ!Jldp!:Qll;t.blyP.e<;:Q!lJ~I!.l~Lve()Iltb~ c9y~.!1!!>ie<;:~ howc:yer.. 
to the right of Congress to override his judgment by a two-thirds vote. However, 
it should be reiterated that the need for PresidentiCll concurrence in any con­
gressional convention call might well be decided otherwise on the basis of 

70 /d. at 965_ 

71 See note 61 sal'ra and the telrt accompanying that note. 
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Article V's specific language directing "The Congress" to call a convention, 
and the analogous case of HoUingswOTth v. Virginia." 

VII. 
If Congress does call an Article V convention pursuant to the resolu­

tions in question here, on . what tenus may it do so? How would such a con­
vention be constituted, how would it operate, and what would be the scope of 
its authority? The tenns of Article V give us little help. Indeed, Madison wor­
ried about these questions at the Convention of 1789. "He saw no objection 
... against providing for a convention for the purpose of proposing amend­
ments, except only that difficulties might arise as to the form, the quorum, etc."" 

Since Article V empowers "CongTess" to call the "Convention" when the 
requisites fOl" the summoning of such a body are met, and Article V does not 
indicate the tenns upon which such a convention is to be constituted, organized, 
or operated, Congress must be authorized to decide such questions. Under its 
power to call a convention, Congress thueforehas implied authority to fix the 
time and place of meeting, the number of delegates, the mann~ and date of 
their election, whether representation shall be by states or by population, whether 
voting shall be by number of delegates 01" by states, and the vote in convention 
required to validly propaiC an amendment to the states." 

If the broad dictum of Coleman v. MilleT" is any guide to present judicial 
conviction Congress' determination in the above matters may be conclusive on 
the courts for all purpa;es. Such a rdusal by the courts to review on the merits 
the propriety of the organi2ational ground rules impaiCd by Congress on an 
Article V convention might be ddensible on the assumption that in Article V 
there is a "textually demonstrable constitutional commitment of th[is] issue 
to a coordinate political department."'· Even if the courts are conclusively 
bound £01" all purposes by the congressional specifications regarding the tenns 
upon which such a convention must be constituted, organized and operated, 
Congress will still be bound in its action on these questions by the ConstitutiOll 
and its judgmellt of the popular wilL However, here as in most places in the 
amending process, the only available remedy for Congressional abuse may be 
political - resting with the electorate at the polls. 

In calling an Article V cOllvention Congress would not be justified in fol­
lowing by analogy the ConstitutiOllal Convention of 1787 where representa­
tion and voting were by states.11 Nothing in the tenns of Article V requires 
representation 01" voting in such a body to be on that basis. Furthermore, at 
the time of the 1787 Constitutional Convention the states 

••• were in a position of at least nominal sovereignty, and were 

---n- 3 U.S; (3 DaD.) 378 (1798),-­
73 2 FAaRAND, sa;r4 DOte 57, at 630. 
74 See o.P.ELD, D,. til. su,r.. Dote 8, at 43-44; Black, SIlo"" DOte 8, at 959; Note, 70 

H.uv. L. by. 1067, 1075-76 (1957). This cODtinuing band of Coosreu iD theconveotioD 
procea need DOt appeal" uDduly strange .mce Artide V explicitly si- it the powu to decide 
betweeD modes of ratificatioD regardleaa 01 the mode of propoliDg the _cImeot to the statoo. 

75 307 U.S. 433 (1939). 
76 Baker v. Carr, 369 U.S. 186, 217 (1962). However, a good argument caD be made to 

the CODtrary. . 
77 FAIUlAHD, THII ""'II.NG GP THII CONSTITUTION OP "HII UNITED STAn. 57 (1962). 
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considering whether to unite. The result of the Convention would 
have bound no dissenting state or its people; the same was true 
of the acceptance of a new Constitution by the requisite nine. All 
these conditions are now reversed. We are already in an indissoluble 
union; there is a whole American people. The question in an 
amending convention now would [only] be whether innovations, 
binding on dissenters, were to be offered for ratification.'" 

As a result, the propriety of a vote or representation by states in the 1787 Coo­
vention cannot settle the propriety of similar action in a convention today. 

More appropriate than representation or voting by states in any Article V 
convention would be an apportionment of the delegates and voting power 
in such a body on "the basis of population alone. Such an approach makes good 
sense not only because it would conduce to the most accurate expression of 
the national will, but also because regional interests are more than adequately 
weighted at the ratification stage where each state is given an equal voice. 
Congress should therefore provide that delegates to any Article V convention 
be elected from . districts of equal population, and that each delegate have one 
vote. 

Congress should aIsd provide that an affirmative vote of two-thirds of the 
delegates would be required to propose any given amendment to the states. In 
this way it would assure a symmetry of concurrence in the bodies "empowered 
to propose constitutional amendments - whether the body was Congress or 
a convention. Such symmetry is desirable because it would assure the same 
kind of overwhelming consensus in one route to proposal as the other, there­
by avoiding possible forum shopping. A two-thirds requirement in such a con­
vention would also guarantee that no amendment, regardless of its means of 
proposal, is ever submitted to the states before an overwhehning consensus as 
to its desirability is evidenced in a nationally oriented body. 

From all of the above, it would seem clear that "no Senator or Representa­
tive [or the President if his concurrence is required] is bound to vote for a con­
vention call which in its form fails to safeguard what he believes to be vital 
national interests."TO And as noted previously, their decision in this regard 
would seem to be unreviewable in the courts. That is, the sole remedy available 
to check an abuse of Congress' judgment in this matter may be at the polls. 

A further question is raised by the current effort to ,ropose amendments 
to the Constitution by convention. Can either the states or Congress limit the 
scope of such a convention's authority in any way? It should be recalled that 
the resolutions sponsored by the Council of State Governments avowedly at­
tempt to restrict the convention to the approval or rejection of the precise amend­
ments contained in those resolutions. Prior discussion has already demonstrated 
that an Article V convention is to be a fully deliberative body empowered to 
propose those solutions to a prOblem that it deems best. Consequently, such 
a convention cannot be limited by the state applications upon which it is pred­
icated to the approval or rejection of the text of any particular amendments 

78 Black, supra Dole 8, al 964-65. 

79 !d. al 964. 
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contained therein. By the same token, Congress may not limit such a conven­
tion to the approval or rejection of any particular amendments. a. 

While neither the states nor Congress may limit an Article V convention 
to the consideration of the terms of any particular provision, they should be 
able to restrict such a body to the proposal of amendments dealing with the 
same general subject matter as that contained in the applications upon which 
the convention is predicated. Indeed, of their own force, the state applications 
should limit any convention called by Congress to the proposal of amendments 
dealing with the same general subject matter as that requested in those appli­
cations. The reason for this is as follows. 

An agreement is required among tw~thirds of the state legislatures that 
a Convention ought to be held before Congiess is empowered to convene such 
a body. No Article V convention may be called in absence of such a consensus. 
If the agreement is that a convention is desired only to deal with a certain suI>­
ject matter, as opposed to constitutional revision generally, then the convention 
must logically be limited to that subject matter. To permit such a body to 
propose amendments on any other subject would be to recognize the conven­
tion's right to go beyond that consensus which is an absolute prerequisite for 
its creation and legitimate action. 

If the prior conclusion is correct, and the state applications of their own 
force can bind any convention called pursuant thereto solely to a consideration 
of amendments dealing with the same general subject matter requested in 
those applications, then Congress should db egard any amendment proposed 
by such a body which is outside of that subject matter. Here, as elsewhere, 
the courts will be bound by Congress' decision on the question if the issue is 
nonjusticiable. This, regardless of whether Congress deems a proposed amend­
ment ineffective because it is beyond the scope of the convention's authority, 
or effective because it is within the scope of the convention's authority. On 
the other hand, if this question is justiciable, the courts may independently 
determine whe,ther an amendment proposed by' 'such a convention is beyond 
the general subject matter requested by the state applications. If such an amend­
ment is outside that subject matter the courts might enjoin its ratification, or 
set the amendment aside afterwards because it was never properly proposed. 

The notion that state applications can limit a convention called pursuant 
thereto solely to a consideration of wnendments dealing with the same general 
subject matter as that contained in those applications is not widely accepted. 
It has been insisted that "the nature of the right conferred upon the state legis­
latures in requesting Congress to call a constitutional convention is ~othing 
more or less than the right of petition.',a, The Convention itself is a Federal in­
strumentality set up by Congress under powers granted to it by the Constitu­
tion. Since Article V direct~ Congress to call the convention, and is silent as to 
the details of such a body, Congress is the only authority entitled to specify 

80 There is another reason why Congress cannot properly limit a convention to the approval 
or rejection of the text of any particular amendment. The framen of the Constitution prob­
ably mtended the convention method of proposing amendments to be as free as possible from 
Congressional interference 10 that the "Convention" could propose any amendments it deemed 
desirable in apite of any Congressional objections to the provialon. See note 57 supra. 

81 Wherlet, supra note 21. at 795. 

59-609 0 - 80 - 54 
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those details. Consequently, if any power can limit such a convention to the 
proposal of amendments dealing with the same subject matter as that contained 
in the state applications, it can only be Congress.II "State legislatures ••. have 
no authority to limit an instnimentality set up under the federal Constitution. 
. . . The right of the legislatures is confined to applying for a convention, and 
any statement of purposes in their petition would be irrelevant as to the scope 
of powers of the convention."11 

If this is true, and the state applications cannot themselves bind a con­
vention to a coosideration of only the same subject matter requested in those 
applications, then Congress should be able to do SO pursuant to its implied 
power to fix the tenns upon which such a body shall operate." A coovention 
called pursUant to the resolutions in question here, for example, should not 
be permitted to propose amendments concerning the treaty power.1I The rea­
son for· this is that the applications specific:aIIy request a convention for an~ 
other purpose. A constitutional change should never be proposed by a c0n­

vention unless two-thirds of the states have previously agreed that an amend­
ment dealing with the particular subject matter involved is desirable, or that 
a convention was needed \0 coosider a general constitutional revision. For this 
reason, it would seem anomalous were Congress powerless to limit the scope 
of a coovention's authority to the general subject matter requested 'in the text 
of the applications upon which it is predicated. Certainly it would be under 
a duty to call a general convention if two-thirds of the state IegisJatures proper­
ly ask for one. Equally obvious should be its right and obligation to limit the 
scope of a coovention to the same subject matter requested by the state 
applications. 

Some authority for Congressional power in this respect can be gleaned 
from thoae state cases insisting that state constitutional conventions are sub­
ject to the restrictions cootained in the call for the convention. The theory 
is that the legislatures call is a law and the delegates are e1ected under the 
tenns of that Iaw.1I Consequently, they can exercise no powers beyond that 
conferred by such a statute or the Constitution itself. 

Prior discussion should demonstrate that at least Congress can limit the 
scope of any Artic1e V coovention to the "subject matter" or "problem" at 
which the state applications were directed. Clearly, Congress is at 1east morally 
bound to do 10. And in any subsequent litigation, the courts sbouIcI respect 

82 STAPP OP Hous. Co..... ON T•• JUDICIAllY. 82ND CoNO •• 2d Seu.. PaolI...... b 
LATINO TO STAn ApPLIOAnGNS .... A CONVIINnON TO PaoPOS. CoN.nTUnGNAL LI..ITA­
noNI OP F_L TAX RAnI 15 (Comm. PriDt 1952). 

83 OaP....... 0'. &if...,r. DOte 8. at 45. 

84 Coafr•• 46 Cou!r. Bee. 2769 (1911) (remarb of Senator Heyburn). OansLD.o" &il • 

..,r. note 8, at 45; Wheeler....,.. DOte 21. at 796; Note. 70 HAav. L. Rav. 1067, 1076 
(1957). 

85 See STAPP OP Hou.. Co..... ON THE JUDIClAay. 82ND CoNO .• 2d S..... Paoau... 
IlaLATlNO TO STATa APPLICATIONS _ A CoNVENTION TO PaOPOSE CoNSTITUTIONAL LIMITA­
TIONS OP FEDEaAL TAX RAns 15 (Comm. PriDt 1952); JAIIS80N, A TRIATI .. ON CoN­
STITUTIONAL CoNVIIJft"JONS; T.... HIITOay, Pawns AND MODal OP PaocaIUXNO 10. II, 
493 (4th ed. 1887). 

86 See Wella v. Sain, 75 Pa. 39. !II (1874). Buf I •• Goodric:h v. Moore, 2 Millo. 49. 53 
(1858) (dictum). For debate on both aide. of this qW!llion lee I DEBATES OP T.E CoNVIIN­
TION TO A...ND T•• CoNITlTUTION OP PaNNSYLVANIA 1872-73,52-61 (1873). 

J 
J 
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such a limitation imposed by Congress and disregard any provisions proposed 
by a convention that were beyond the latter's authority as so limited. Of course, 
the notion that the state applications can themselves limit the scope of a con­
vention's authority solely to a consideration of the same subject matter as that 
contained in those applications should not be ignored. However, if that theory 
is rejected, the people of the United States will have to rely on Congress to 
expressly limit any Article V convention it calls to the proposal of amendments 
dealing with the same general subject matter as that contained in the state 
applications. 

VIII. 
If the amendments sponsored by the Council of State Governments were 

proposed by a validly convened and constituted convention, the states would 
still need to ratify ~em. As previously noted, the terms of the three "states 
rights" amendments specify that they are to be ratified by, the legislatures of 
three-fourths of the states. Even if these precise amendments could be validly 
proposed by a convention called pursuant to the resolutions in question here, 
Congress would not be bound in this respect. Article V clearly empowers Con­
gress to determine in its sole discretion which of the two modes of ratification 
specified in that provision shall be utilized;1f this regardless of the method of 
the particular amendment's proposal. Consequently, that decision would still 
rest with Congress in the case at hand, and the courts would be bound in all 
respects by its choice in the matter. Congress could, therefore, choose to have 
any amendment proposed by such a convention "ratified by the Legislatures 
of three-fourths of the several states; or by Conventions in ~fourths there­
of ••.•" 

87 United States v. Sprague, 282 U.S. 716 (1931). 
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(North Carolina Law Rev.--1975) 

COMMENT 

Amendment by Convention: Our Next Constitutional Crisis? 

On September IS, 1787, in the waning moments of the Philadel­
phia Convention, which drafted the United States Constitution, Charles 
Cotesworth Pinckney of South Carolina obserVed that "conventions are 
serious things and ought not to be repeated.'" Americans have appar­
ently taken Pinckney's wisdom to heart, for in our long history as a 
constitutional republic, there has never been another federal constitu­
tional convention. This is true although the Constitution expressly au­
thorizes "a Convention for proposing Amendments,"2 and despite the 
fact that in the years since the Constitution was ratified approximately 
two hundred sixty-nine resolutions have been submitted to Congress 
by the States calling for national constitutional conventions.' ' 

Article V is the part of the Constitution that provides for its own 
amendment It reads as follows: 

The Congress, whenever two-thirds of both Houses shall deem 
it necessary" shall propose Amendments to this Constitution, or, on 
the Application of the Legislatures of two-thirds of the several 
States, shall call a Convention for proposing Amendments, which, 
in either case, shall be valid to all Intents and-Purposes, as a part of 
this Constitution, when ratified by the Legislatures of three-fourths 
()f the several States, ()r by Conventions in three-fourths thereof, as 
the one or the other Mode ()f Ratification may be proposed by the 
Congress: Provided that no Amendment which may be made prior 
to the Year One thousand eight hundred and eight shall in any 
Manner affect the first and fourth Clauses in the Ninth Section of 
,the first Article; and that no State, without its Consent, shall be de­
prived ()f its equal Suffrage in the Senate. 

Under article V there are two means of proposing constitutional 
amendments: either by, a two-thirds vote of both Houses of Congress, 

1. 2 M. FAlUL\ND, THE RECORDS OP THE FEDEJW. CoNVENTION OP 1787, at 632 
(1911) [bereinafter cited as FADAND]. 

2. U.S. CONST. art. V. 
3. State Applications Calling for a Constitutional Convention to Propose Amend­

mc:nts to the Constitution of the United States: 1787 to July I, 1974 (unofficial list 
prepared by the staff of the United States Senate Subcommittee on Separation of Powen, 
as revised, September 25, 1974) [hereinafter cited as State Applications]. 
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or by a constitutional convention called by Congress in response to peti­
ions of two-thirds of the state legislatures. The powers of Congress 
or of the constitutional convention are limited to proposing amend­
ments. Proposed amendments become part of the Constitution only 
when ratified by three-fourths of the States. Congress, regardless of 
how the amendments are proposed, has the exclusive power to deter­
mine the method of ratificationi and must choose to have the proposed 
amendments ratified either by ·the state legislatures or by conventions 
held in each state for that purpose. Each of the present twenty-six 
amendments to the Constitution were initially proposed by the Con­
gress. Since the national convention procedure has never been used, 
it remains a constitutional curiosity. AS is clear from the language of 
article V, the convention would be a truly national forum with the au­
thority to propose important changes in our system of government. 
But beyond this literal reading, article V is tantalizingly vague. 

American constitutional law and history have developed within the 
long shadow cast by the Philadelphia Convention of 1787, and students 
and practitioners of our national political system have generally shared 
Gladstone's opinion of the Constitution as "the most wonderful work 
ever struck off at a given time by the brain and purpose of man." It 
is, then, understandable that constitutional scholars from lames Madi­
sona to Senator Sam 1. Ervin, Ir.8 have approached the subject of a 
new constitutional convention with a prudent degree of apprehension 
bred by proper respect for the enduring vitality of the Constitution. 
Much of the fear of a constitutional convention, which might, for 
example, seek to undermine important rights and freedoms guaranteed 
by the Bill of Rights, springs undoubtedly from the language of article 

4. United Stat~s v. Sprague, 282 U.S. 716,730 (1931). 
S. [An arlicle V nalional convention1 would consequenlly give greater agita­

tion to the public mind; an election into it would be couned by the most vio­
lent partisans on both sides; it wd probably consist of the most heterogenous 
characters; would be the very focus of that flame wbich bas already too mucb 
beated men of all parties; would no doubt contain individuals of insidious 
views, wbo under the mask of seeking alterations popular in IOIU parts but 
inadmissible in otber parts of the Union migbt have a dangerous opportunily 
of sapping the ~ry foundations of the fabric. Und~r all tbese circumstances 
it seems scarcely to be presumable that the deliberatjon of the body could be 
conducted in barmony, or terminate in the general good. Having witnessed the 
difficullies··and dangen':experiencedby"the first CoRvention·which assembled. 
under every propitious cin:umstance, I should tremble for the result of a sec­
ond. . 

Letter of James Madison to G.L Turberville, No~mber 2, 1788, in S U.S. BUREAU OP 
< ROLLS AND LIBRARY, DoCUMENTARY HISTORY OP THE CoNsnTUDON OP THE UNITED 

STATES OF AMElUCA, 1786-1870, at 104-05 (1905). 
6. See, e.,., Senate Subcommitt= 00 Separation of Powers, PIeIS ReJeaR, Aug. 

17,1967. 
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V itself, which leaves unanswered numerous questions concerning the 
nature and scope of the powers of a national constitutional convention. 1 

The heat of the controversy surrounding article V represents the 
constitutional friction generated by the insertion of a new deliberative 
body into a political system carefully balanced by the doctrine of sep­
aration of powers and limited by the principles of federalism.8 Who) 
determines ,the validity of state applications? Where would the con­
vention be held and how long would it last? May Congress refuse to 
call a convention, given a sufficient number of valid applications? Are 
questions such as these justiciable in the courts, or are they "political 
questions"9 to be left to other departments of government? 

Since there has never been a constitutional convention under 
article V, there exists no preCedent to suggest solutions for these dif­
ficult problems. Likewise, there are no Supreme Court cases directly 
on point, and precious few on the amendment process generally.lO 
Congress, though it has considered the problem on several different 
occasions,l1 has passed no legislation on the subject. Fear and uncer­
tainty, in many cases justified, have left the convention procedure much 
ignored and little understood. Yet so long as the words remain in the 
Constitution, a national constitutional convention is a possibility. 
Fundamental wisdom and common sense on so important a matter 
would thus seem to require that the problems in the article V conven­

7. Concern over the wording of the national convention procedure is as old as 
article V ilgelf: "Mr. Madison remarked on the vagueness of the terms. 'caD a Conven­
tion for the purpose,' as sufficient reason for reconsidering the article. How was a Con­
vention to he formed? by wbat rule decide? what the force of its actsr' l FAIlIWID, 
supra note I, at 558 (quoting Madison's notes). 

8. Professor Orfield bas suggested that an article V convention would be, in ef­
fect, a fourth brancb of government, coequal with the Cnngress. the Executive and tbe 
Judiciary. See L. OIlFIELD, THE AMENDINO OP THE FEDEIIAL CONSTITITrION47-48 
(1942). 

9. For a discussion of justiciability and the political question doctrine: see text ac­
companying notes 130·34 infra. 

10. See text accompanying notes 137-67 infra. 
11. See, e.g., Heafings on S. 1272 Before lhe Subcomm. on Separalion of Power. 

of the Senate Comm. on the Judiciary, 93d Cong., 1st Sess. (1973); Hearings on S. 2307 
Before the Subcomm. on Sl'paralion of Powers 01 Ihe Senate Comm. on the Judiciary, 
90th Cong., 1st Sess. (1967); STAFP OF THE HOUSE COMM. ON THE JUDICIARY, 86TH 
CONG., 1ST SESS., STATE ApPLICATIONS ASKING CoNGRESS TO CALL A FEDERAL CoNSTI­

._. TUrJONALCoKIlENTION (Comm.PriDt ·1959 ):HearinIJSDnAIMndillllll.-Con.stUuliDIi 
Relative to TaJtes on Incomes, 1"lIeritances,and Gifls Belore Subcomm. No.3. of the 
House Comm. on Ille Judiciary, 85th Cong., 2d Sess. (1958): Hearings on SJ. Res. 23 
Before a Subcomm. of the Senale Comm. on tile Judiciary, 83d Cons., 2d Sess. (l954); 
STAFF OF HOUSE COMM. ON THE JUDICIARY, 82D CoNG., 2D SESS., PRosLEMS RELATINO 
TO STATE ApPLICATIONS FOR A CONVENTION TO PIDPOSE CoNSTlTUTIONAL LIMITATIONS 
ON FEDEIIAL TAX RATES (Comm. Pdnl 1952). 

http:generally.lO
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tion process be anticipated and dealt with effectively. Given the 
dearth of contemporary authority, investigation into the meaning 'and 
requirements of article Y, as with other parts of the Constitution, might 
best begin with, the comments of the men who wrote it.12 

I. BACKGROUND AND HISTORY OF ARTICLE Y 

Although today it might seem that an amendment clause should 
be an indispensable part of any national charter, this view was by no 
means common among eighteenth century political theorists. In fact, 
just the opposite was true; the idea of making changes in a constitution 
was foreign to European political systems. The power of amendment 
was a unique product of the American experience,18 arising out of the 
conviction that ultimate sovereignty is in the people. This radical con­
ception of state sovereignty found power in the people not only to make 
a constitution, but, as a necessary corollary, to amend and to revise it.U 

It was the impotence of the natiorial government under the Articles 
of Confederation, 10 manifested in part by the unanimity requirement 
for amendment, that led Congress in 1787 to call for a federal conven­

12. The Supreme Court has long recognized the propriety of drawinll upon the de­
bates in the Philadelphia Convention of 1787, the essays of The F~de,ali" and other 
writings of the Founding Fathers as aids in construing vague and ambiguous constitu­
tional provisions. See, e.g.. Missouri Pac:. R.R. v. Kansas, 248 U.S. 276 (1919); Mis­
souri v. Illinois, 180 U.S. 208 (1901); Pollack v. Farmer', Loan " Trust Co., 157 U.s. 
429 (1895); Transportation Co. v. Wbeelina. 99 U.s. 273 (1878); Coheas v. Virginia, 
19 U.s. (6 Wheat.) 264 (1821). 

13. See. e,g., C. BaICKFIELD, HOUSE COMM. ON THE JUDICIARY, 85111 CoNG., 1ST 
Sess., PaOBLEMS RELATING TO A FEDERAL CONSTlnrrtONAL CoNVENTION 1 (Comm. 
Print 1957); Scheips. The Significance and Adoption of A,tiel. Yo/ the Constitution, 
26 NOTRE DAME LAw. 46, 48 (1950). 

14. ,L. OaFIELD. supra note 8. at I. For the first time In the bistory of written 
constitutions, an amendinll provision appeared in the Pennsylvania Frame of GovelU­
ment drawn up by William Penn and his colonists In 1683. By 1787 the constitutions 
of eight states contained clauses dealing with amendment; five provided for amendment 
by convention and tbree. by the legislature. W. Pullen, The Application Clause of the 
Amending Provision of the Constitution I (1951) (unpublished thesis in Wilson Ubrary, 
University of North Carolina at Cbapel Hill). In staleS such as Virginia, wbose consti­
tution did not permit amendment, the need for an amending clause was strongly felL 
During debate on article V, Madison lamented that '1tJhe Virginia state government 
was tbe first which was made. and though its defects are evident 10 every person, we 
cannot gel it amended. The Dutch bave made four several attempts to amend their I}'t­
tem witbout suc:c:ess. The few alterations made in it were by tumult and. faction, and 
for the worse." I FARRAND, sup,a Dote I, at 476. ' 

IS. Article XlIl provided (ill part): "The Articles of this confederation shall be 
inviolably observed by every state. and tbe union shall be perpetual; nor sball any allera­
tion at any time hereafter be made in any of them; unless sucb alteralion shall be agreed 
to in a congress of the united states, and be afterwards co,firmed by the legislalures 
of every Itate." DocuMENTS OP AMEalCAN HISTORY 115 (8th ed. H. COMMAOER 1968). 
Note, iDc:ideDtally, \bat articJe XlII made DO provision for a CODStitutioJlal COIIveDIioD. 
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tion "for the sole and express purpose of revising the Articles of Con­
federation, and reporting to Congress and the several legislatures such 
alterations and provisions therein as shall, when agreed to in Congress. 
and confirmed by the States. render the federal Consti~tion adequate 
to the exigencies of government and the preservation of the UDion."1. 

A. Prerequisite Conilitions JOT A.mending the Constitution 

In the proceedings and debates of the 1787 Convention, some 
aeneral philosophical and political considerations emerged as to the in­
tent of the Framers regarding the amendment process generally and 
the function of an article V convention specifically. Broadly speaking, 
written into the laDguage of article V as it appears today are three pre­
requisite conditions for amending the Constitution: 

(1) "Perfection".and the Amendment Process 

The Constitution proposed by the Philadelphia Convention was 
intended to be the ultimate expression and statement of the sovereignty 
of the American people. Continued acceptance by the people of the 
authority and legitimacy of the Constitution requires that amendinents 
be the product of an orderly, controlled and procedurally correct consti­
tutional process.17 Professor Bonfield summarizes the argument in this 
manner: 

Because of the uniquely fundamental nature of a coastitu­
tional amcodment, attempts to alter our Constitution should not be 
filled with hiahly questionable proc:edures which could reasonably 
cast doubt on the ultimate validity of the provision produced. Tho 
proc:edure followed in any effort to amend the Constitution should 
be so pedect that it renders unequivocal to all reasonable men the 
binding natUre of the product.lI 

16. 1 J.ELuoT, 'I'BB Dl!llATElIN 'I1IB SBvEIw. SrATB CcIIMiImoItI ON 'I1IB AD!IP­
TION OP THI! Fl!DEaAL CoNSTITUTION 120 (2d ed. 1836). 

17. TIle CoaItitutioa uprellly providea that III ameacJmentl "I11III be ftIId to 1111 
I""nu GNl P"'POU6, ". fHUl o/Ihi& COII#I/lllio11 ••••- U.s. CoNsr. an. V (emphasis 
lidded). AI P""-r BlIck .... written,.", hiah deane of acIherenc:e to eDICt form, 
81 leul in malten of importaDc:e, i. desirable in !hi. ultimate leaitimltiq p_; a _ 
ItItutloaal amendment ouaht to JO throuah • ~ unequivocally bIndiq on all· 
Black. TM Proptmd AIINndm'lIl o/A,,/l:I. Y: A TiI'""~ PIMu~,•.'l2 YAI.&,W•.
957.963 (1963). . ....... , . . . 


18. Bonfield. ProptJ6t", Cons/i/II/lon,,' IfllNndllNnll by Co""e"tion: Some Prob­
lems. 39 NO'IU DAMI! LAw. 659. 661 (1964). The point _ alto made duriq debate 
on article Vat· the Pbillidelphia Convention. Col. Mason araued tbal "[a]mendmentl 
will therefore he _lIIry. and it will he better to provide for them, in an easy. reaular 
and constitutional way tban to trust to chance and vIolenc:e," 1 P-, _"" no.. 
1. at 202-03. J_ IndeJI of North Carolina, Jatu a Unilcd sw.. ~pmDD Court Ju. 

http:product.lI
http:process.17
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(2) The Need for a National Consensus 

A procedurally "perfect" amendment process should operate to 
change the Constitution only when there exists a national consensus 
for change. 1O Such a national consensus is virtually assured by the re­
quirement of article V that amendments be proposed only by a two­
thirds majority in both Houses of Congress, or by a convention called 
at the request of two-thirds of the States_ In addition, after the amend­
ments are proposed, they do not ~come part of the Constitution until 
ratified by three-fourths of the States in the manner chosen by Con­
gress. Thus at every stage of the amendment process the consent of 
supermajorities is required, under the presumption that it will be im­
possible to achieve such majorities without widespread national agree­
ment on the need for amendment20 

(3) Deliberation and Debate Before a National Forum 

Given a procedurally correct amendment process and a national 
consensus for change, the Framers further intended that amendment 
proposals be brought before a national assembly of representatives of 
the people.21 As the United States Supreme Court noted in Hawke 

lice, argued before the state convention considering ratification of the Constitution that 
Mit is a most happy circumstance, that there is a remedy in the system itself for its own 
fallibility, SO that alterations can without difficulty be made, agreeable to the general 
sense of the people." 4 J. ELLIOT, supra note 16, lit 176-77. Likewise Madison com­
mented in T he Federalist: 

That useful alterations will be suggested by experience, could not hut be fore­
- seen. It was requisite, therefore, that a mode for introducing them should be 

provided. The mode preferred by the Convention seeIDS to be stamped with 
every mark of propriety. It guards equally against that extreme facility whicb 
would render the Constitution 100 mutable; and tbat extreme difficulty, which 
migbt perpetrate its discovered faults. It, moreover, equally enables the gen­
eral and the State governments to originate the amendments of errors, as they 
may be pointed out by the experience on one side, or on the other. 

THE FEDERALIST No. 43, at 3IS (B. Wrigbt ed. 1961) (1. Madison). • 
19. Professor Dodd has written, "in bringing about a change in the federal Consti­

tution .•• two elements must unite: (a) the sentiment of the people in favor of change, 
and particularly in favor of the specific change being urged; and (b) operation of the 
machinery for tbe purpose of effecting sucb a c:baoge." Dodd, Amending Ihe Federal 
Conslilution, 30 YALE L.I. 321, 354 (1921). 

20. See, e.g., Dillon v. Gloss, 2S6 U.S. 368 (1921). The provisions of article V 
thus illustrate "tbe conviction of the Founding Fathera thai the seriousness of this kind 
of action demands a national consensus of the sort . required to achieve sucb two-thirds 
votes." Bonfield, supra note 18, at 661. 

21. "On principle, it appears to me tbat tbe naint is that no con·stitufonal c/>a,oes 
sbould &0 forward to ratification without baving first undergone examination and debste 
in a national forum, whether it be Congress or a convention." Hearings on S. 2307 
Before the Subcomm. on Separation of PoweTl of the Senate Comm. On the JudiciIJry, 
90th Cong., 1st Scss. 60, 62 (1968) (statement of A. Bickel). 

http:people.21


852 

v. Smith,22 "This article [V] makes provision for the proposal of amend­
ments either by two-thirds of both houses of Congress, or on applica­
tion of the legislatures of two-thirds of the States; thus securing delib­
eration and consideration before any change can be proposed."n 
Once the national forum, whether Congress or convention, is satisfied 
with the proposal and has submitted it to the States for ratification, 
article V insures yet further debate and discussion by requiring that 
the amendment be ratified either by the State legislatures or State con­
ventions, "which it was assumed would voice the will of the people."2' 

8. Proposing Amendments by Convention: An Alternative to 
Congress 

The above-mentioned conditions are satisfied under the pro­
cedure whereby Congress proposes amendments. Yet article V pro­
vides for an alternative process--proposing amendments by constitu­
tional convention. Since the congressional procedure works effec­
tively, is technically simple in its operation, and has built around it a 
formidable body of constitutional-amendment law based upon prece­
dent and repetition, what distinguishable purpose is the convention pro­
cedure intended to serve? 

The delegates to the Philadelphia Convention of 1787 were in 
sharp disagreement as to how amendments ought to be brought about. 
At the center of the dispute was the role of the Congress.11 Some 
of the delegates were deeply suspicious of allowing the national govern­
ment to interfere in ·the amendment process.as Eventually a major 

22. 253 U.S. 221 (1920). 
23. 'd. at 226. ~What is a convention? A constitutional convention ••• must 

be a deliberative body, but beyond tbat it cannot be accurately described." Platz, ArtI­
cle Y of the Federal Constitution, 3 GEO. WASH. L. REV. 17,45 (1934). 

24. Hawke v. Smitb, 253 U.S. 221, 226-27 (1920). 
25. As Madison nOled, "the exclusion of the National Legislatnre from the process 

was at issue." 1 FAIUlAND, supra note I, at 202. Some, like Col. Mason, believed that 
the Congress should not be a part of the amending process. 1 J. EllIOT, supra note 
16, at 182. Others, auch as Gouverneur Morris, advocated a role for ConaresB. Id. at 
498. 

26. Resolution 13 of tbe Virginia Plan introdnccd by John Randolpb provided that 
"tbe assent of the National Legislature ought not to be required" to amend the Consti­
tution. 1 FAIUlAND, supra note I, at 22. Col. Mason defended tbis position, notinB that 
"[i]t would be improper to requircthe consent of the Nat'l Legislature, because they 
may abuse their power and refuse their consent on tbat very account. The opportunity 
for such. an abuse, may be the fault of the Constitution calling for 8111C11dJMnL" 1d. 
at 203. 

Hamilton displayed somewhat greater confidencc in the integrity of future Con, 
gresses: ''The mode proposed was not adequate. The State Legislatures will not apply 
for alterations but with a view to increase their own powers-The National Legislature 

http:process.as
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compromise was reached, albeit over Madison's misgivings.21 The 
Convention drafted article V to require Congress to call a constitutional 
convention for proposing amendments upon application of two-thirds 
of the states.28 This procedure was to be a genuine alternative to the 
procedure under which Congress proposes amendments. 

As the debates make clear,2. the article V convention provision 
was inserted to allow the people of the States to propose amendments 
should the Congress be unwilling to do so. The compromise was moti­
vated by the fear of some that the Congress might someday abuse, 
neglect. or exceed its. constitutional powers and would then be most 
unlikely to propose amendments on the issue of its own wrongdoing.;:· 
The convention procedure was conceived as yet another of the funda­
mental checks and balances written into our constitutional system. 

There is nothing to suggest that the Framers intended the con­
gressional procedure to be the predominant amendment process. To 
the contrary, they felt that they had struck a proper balance in dis­
tributing the power to propose aJl¥!ndments, intending to express a 
preference for neither method.n 'The popular appeal of the alterna­
tive amendment process was frequently exploited as delegates pleaded 
with their various state conventions to ratify the new Constitution.3' 

Hamilton defended article V 'by characterizing the alternative amend­
ment process as a safeguard against a reluctant or despotic Congress. 
He felt that the process of collecting the required number of state ap· 

will be the first to perceive and will be most sensible to the necessity of amendmenlJ. 
. . . -There could be no danger in giving [Congress) this power [10 call a conven· 
lion), as the people would finally decide in Ihe case." 2 id. at 558. 

As a result of this disagreement, tbe Committee of Style and Revision reported back 
a revised draft of article V that made no provision for proposing amendments independ· 
ent of the Congress. Id. at 602. In Ibe margin of bis copy of the revised draft, an 
outraged Col. Mason scribbled his objection that "should [Congress) prove ever so op· 
pressive, the whole people of America can't make, Or even propose alterations 10 it; a 
doctrine utterly subversive of the fundamental principles of the rigbts and liberties of 
the people." rd. al 629 D.8. 

27. rd. at 629-30. 
28. rd. 
29. s~~ note 26 ISUpra. 
30. Id. 
31. Tho Senate Judiciary Committee in 1973 concluded that "[tlhere is no evi­

dence whatsoever Ihat the Framers did nol resard this means to be as desirable and as 
viable as that which allows for conslitutional amendment at the initiation of Congress.­
SENATE COMM. ON THE JUDICIARY, FEDERAL CONSTtTUTlONAL CoNVENTION PROCEDURES 
ACT, S. REP. No. 293. 93d Cong" 1st Sess. 7 (1973). 

32. Madison felt that article V "equally enablts the seneral and Ihe Slate govem­
ments 10 originate tbe amendments of erron ••••" THE FEDERALIST No. 43. at 31S 
(B. Wright cd. 1961). 

http:states.28
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plications and calling the convention under article V manifested "one 
of those rare instances in which a political truth can be brought to the 
test of mathematical demonstration."33 

C. Historical and Political Significance 0/ Artide V 

Although a national convention has never been called, still the 
alternative amendment procedure has played a significant· role in the 
American political process.a4 The constitutional history of the United 
States is replete with state applications calling for a convention, 8G and 
more than once the awesome spectre of an impending constitutional 
convention has inspired an otherwise reluctant Congress to act. a. 

For example, following the adjournment of the Philadelphia Con­
vention during the State ratification debates, anti-federalists in control 
of legislatures in Virginia37 and New Yorkas led the way in calling for 
a new constitutional convention. Pressure from these influential states 
resulted, on September 25, 1789, in the proposal by Congress of twelve 
amendments.'· This made the second convention unnecessary, for ten 
of the proposals, the present Bill of Rights, were ultimately ratified by 
the States.40 

Other significant national movements for a second convention 
arose in the late 1820's and early 1830's during the nullification contro­
versy,41 and during the crisis period immediately preceding the out­
break of the Civil War.42 

The twentieth century brought a new period of article V activism 
among the States. During this century Congress has been flooded with 

33. rd. No. 85, at 546 (A. Hamilton). 
34. For an excellent general treatment of the historical importance of article V'a 

alternative amendment procedure in uational poliCY-makina _ W. PulleD, _pra DOte 
14. 

35. See State Applications, mpra note 3. 
36. See, e.g" W. Pullen, 6UpI'G note 14, at 10S-13. 
37. ld. at 10-11. 
38. Id. at 21. 
39. rd. at 30. 
40. U.s. CONST. amends. I-X. 
41. W. Pullen, supra Dote 14, at 33-67. The doctrine of Nullification, or Stete In­

terposition. held that the States, as sovereigns, retained the power to ""elO" or.Mnullify" 
acts of Congress when the state legislature determined that the congressionalatatute was, 
in its sole opinion. unconstitutional. Calhoun and others were fierce advocates of the 
doetrine. convinced that it was the only possible way the Union could be preserved short 
of civil war. See generally 1. BLUM, B. CATTON, E. MORGAN, A. Sclu.EsiNGD,JIL, K. 
SrAMPP." C. WOODWARD. THE NATIONAL ExPEBJENCB (2d ed. 1968). 

. 42. W. Pullen, supra note 14. at 68-84. 

-""-. 
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applications for a convention.43 And as the number of applications has 
increased sharply, the purpose of the States in submitting them has also 
changed. . States have seized upon the alternative amendment process 
as a tactical device to catch the attention of Congress.44 

This shift in purpose is perhaps best illustrated by the national 
controversy in the eady 1900s over direct election of United States 
Senators.45 The States played upon the chronic fear of the American 
people, Congressmen and Senators _included, of another constitutional 
convention, and in the end compelled Congress to propose the seven­
teenth amendment.·· Some Senators who were opposed to direct elec~ 
tion preferred the submission of the amendment by Congress rather 
than risk a convention.n Between 1893 and 1911, thirty-one applica. 
tions were collected, <8 and under intense pressure to call the conven­
tion, the Congress in 1912 chose to avert a constitutional crisis by pro­
posing 'the seventeenth amendment. Thus, even though an article V 
convention was never called, the possibility, or rather the apparent 
inevitability, of a national convention eventually compelled Congress 
to take action favored by the people. In this manner, then, the alterna­
tive amendment process served precisely the function intended by the 
Framers.'· 

The most recent effort by the States to have Congress call a 

43. From 1906 to 1916, twenty-seven petitions were filed to propo,e an amendment 
banning polygamy; from 1939 to 1960. twenty-eight states called for a convention to 
limit the taxing power of the federal government; from 1943 to 1949, six states peti· 
tioned (or a convention on the issue of world federal government; and SCattered applica­
tions have been filed on sucb far f1ul\& issues as controlling the Communist Party, bal­
ancing the federal budget and limiting the tenure of federal judges. See Stale Applica­
tions, supra note 3. See also Craham. lIre Role 01 Ihe Slales ;11 Proposillg Conslilu, 
I;ollal Amendmellls, 49 A.B.AJ. 1175 (1963). 

44. "In the [pastL application was made by a state because a convention was 
thought to be desirable. Beginning with the twentieth century. however, the process has 
been used primarily u a prod in the ~de o( Congress to force !bal body to propose a 
specific amendmenL· W. Pullen, supra DOte 14, at 105. 

45. Id. at 105·13, 
46. S. REP. No. 293. supra nole 3I; at 6. 
47. u'In this country. just U soon as a constitutional convention was assembled 

they would be seeking to open every door to access and to carry out or make impossible 
tbe carrying out of the (allacies, the fads, and the fancies of the imagination of the pen­
pie wbo talk about Government and the Constitution of the United States as glibly as 
though they knewsom.thing about it ••• !" W. Pullen, supra Aole.H.at 111. quol~ng. 
remarles of Senator Heyburn. 

48. See State Applicatio!ls, supra note 3. 
49. "The bistory of the 17th amendment illustrates the usefulness of having a 

method by wbicb a recalcitrant Congress can be bypassed when it stands in the way 
of the desires of the country for constitutional change." S. REP. No. 293, supra note 
31, at 6. Also recall the intentions of the Framers in providing a genuine alternative 
to Congress discussed in text accompanying DOtea 25-33 supra. 

http:Aole.H.at
http:Senators.45
http:Congress.44
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national convention came in. the 1960's in the wake of the landmark 
Supreme Court decisions on the mal apportionment of state legislatures. 
In 1962 in. Baker v. Car,r>O the Court held that the issue of state legisla­
tive reapportionment was justiciable,lI abruptly revening its long­
standing position to the contrary!· Baker v. CIm provoked an ex­
plosive reaction among the States. In December 1962 the Council of 
State Governments passed resolutions urging state legislatures to 
petition Congress for a national convention to consider constitutional 
amendments aimed at stripping the federal courts of jurisdiction in mat­
ers of legislative reapportionment. 18 Then, in 1964 with Reynolds v. 
SimsGt as its flagship case, &. ·the Supreme Court established the prin­
ciple of "one-man, one-vote."" Following ~ decision, the Seven-

so. 369 U.s. 186 (1962). 
51. "CfJhe complaint's a1leptions of a denial of equal protection pRscnt a jnstici­

able constitutional cause of action upon which appellants an: entitled to a trial and • 
decision. The ri8ht asserted is within. tb&.aach of judicial pJOtcc:tion IIIIdu the Four­
teenth Amendment." Id. at 237. 

52. See. e.g.., Cole,rove v. Gn:en, 328 U.S. 549, 552 (1946) ("due Rprd for the 
effective workin, of our Governmeot Rvealed this Issue to be of a peculiarly poUticaJ 
nalUR aDd Iherefore nOI meet for judicial determination."): cf. Radford v. Gary, 352 
U.s. 991 (1957) (per curiam): Anderson v. Jordan, 343 U.s. 912 (1952) (per curiam); 
Remmey v. Smith, 342 U.S. 916 (1952) (per curiam); South v. Peters, 339 U.s. 276 
(1950) (per curiam): MacDonpll v. Green, 335 U.s. 281 (1948) (per curiam): Cole­
arove v. BarRtt, 330 U.s. 804 (1947) (per curiam); Cook v. Fortson, 329 U.s. 675 
(1946) (per curiam). 

53. The Sixteenth G~nefdl A_mbl" of 1M Simes, 36 ST4T8 Gov'T 2, 10·1S 
(1963). The Council passed thn:e molutions calliq for "DW'dment of article V de­
sisned to overturn lhe We, 1'. Ca" decision andlliCommeDdccl 

(Ilhat the attached joint molutiOlll, dealing with prollOled.· amendments to the 
United States Constitution be adopted by every State J..eaisIature with""t 
change and in a uniform manner which will leave 110 questioA u to the intent 
of the several States: 

a. A resoIlltion to amend Article V 10 U to IImPIify Itate initiatian '" 
. ·..'proposed amendments. 
1!. An amendment to eliminate federal jIldlcIaI awbority over the ........ 

tionment of State Leaislatures. 
c. 	An amendment to esta1!1iIh a "Court of .the Union" witIa authority to 

Rview Supreme Court decisioaa n:Jatioa to the ri&hts -* to tho 
States under the Constitution. 

Id. at II. The Council proposals created quite a atir. 5«, ..... Caldwell, FmmcI II 
Bernard, Debate of Thrett Propo&ed Connillltional Amendment .. 53 ILL•.BJ. 1040 
(1965); Hunt, Memorandum RegtUding Pendlng ~ to Amend'M UlIlted Sl4t. 
Con.rtilulion, 36 WIS. B. BULL., Aug. 1963, at 7; Monroe, To Pre"",e the United 
SIllies: A Brief for the Negative on Th,ree Current PIaM to Amend the COIIIlillltion, 
8 ST. LoUIS U.L.I. 533 (1964); Shanahan, Proposed Conslilutionlll Amendmenu: Th., 
WI/I S,rellg/h,m Fede,,,/CState Rdllmms;·49A.B.A.J. 631'(1963). <0, ....., . 

54. 377 U.s. 533 (1964). . . . 
55. See a/so Lucas v. FOrly-fourth Gen• .Assembly, 37'1 U.s. 713 (1964);' Jloman 

v. Sincock, 377 U.s. 695 (1964); Davis v. Mann, 377 U.s. 678(1964); Maryland 
Comni. for Fair Representation v. Tawes, 377 U.s. 656 (1964); WMCA v. Lomenzo, 
3n U.s. 633 (1964). 

56. "[Als a ba.sie coastitutional atandard, the Equal PJOIec:tioa a- RqUiJea 



__---==:::r--­

857 


teeDth Biennial General Assembly of the States passed a resolution 
urging States to petition Congress for a conven.tion to pro~e an 
amendment that would permit states to apportion one house of a bi­
cameral legislature on some basis other than population. IT This "quiet 
campaign to rewrite the Constitution"58 steadily gained momentum and 
was abetted by the active support of certain members ~f Congress.LS 

By March 1967, thirty-two states had submitted arguably valid applica­
tions to Congress-only two shy of the magic number representing two-
thirds of the States. eo . 

Senator Sam J. Ervin, Jr. of North Carolina then introduced, for 
the first time in our nation's history, legislationl1 on article V national 
conventions.a. The E{vin Bill was designed to establish effective pro­
cedures for the calling and functioning of the convention and to de­
lineate carefully the nature and scope of the convention's powers. Un­
fortunately,though the ErVin Bill has twice passed the Senate unani­
mously, it remains languishing in the House Judiciary Committee.13 

Since 1967 the two additional state applications required to ini­
tiate the article V convention process have not been forthcoming. in­
deed, the possibility of a constitutional convention has now dimmed 
considerably since several states have sought to withdraw their applica­
tions. At the present, it seems certain that the two-thirds requirement 
will nOt be met on reapportionment. 

that the seats in botb bouses of a bicamel1ll state IeJislature mult be apportioned on 
a population bull." 3n U.S. at '68. 

S? TIN Sev.nt.entll JU.1IIIi4l O.MraI A_mbly of 1M Stat ••• 38 STATB Gov'r 3!1, 
62 (l!16S). 

ss. SoreJl8OD, Til. ald., CamptllfllllO /lewrll. III. Colllllllldoll, SO SAT. llEv .. Jul1 
15, 1967. at 17. 

5!1. Chief amon, them was United States Senator Everett McKinley Dirksen of n· 
linol.. See••08.. Dirksen, TIN S"",.m. COIUI and Ih. P.ople. 66 MICH. L. REV. 837 
(1!168). 

60. "At this point," Seaator Sam J. Ervin. Jr. recalJs, "the situation attracted the 
fint attentioJl in the press. • •. The immediate reaction was a rasb of newspaper edi­
torials and articIeI, almost uniformly critical of the effort to obtain a conventioD, and 
a flurry of speeches on the subject in the Congress." Ervin. P,opns,d tellis/ation to 1m­
p1em.", the CDllvelllltm M.thod of Amending lIN COllltitlllion. 66 MICH. L REv. 875, 
877 (1968). 

61. S. 2307. 90th Coni.. 1st Sell. (1967). 
62. 113 CoNG. REc.. 23005 (1967). 
63. No actlon was taken by tbe Con,tell until October 1!1. 1!171. when the Ervia 

Bill, slightly amended and renumbered. S. 21S. 92d Cons.. 1st SeSl. (1971). passed the 
Senate eilbty-four to nothing. 117 CoNO. REc. 36804 (1971). htion by the House 
was not fortbcomina 011 the Ervin 8iJ1 durin, the ninety-second congress, and so Senator 
Ervin reintroduced the biJI. S. 1272. 93d Con•.• 1st"Sess. (1973). in the nin~ty-Ibird con­
,resa in March 1!173. 119 CoNG. REC. S. S017 (daily ed. Marcb 19. 1973)_ On July 
!I. 1973. S. 1272 passed the Senate on a voice vote with no opposition. 119 CoNO.ItEC. 
S. 12728 (daily ed. July 9,1973). 

http:Committee.13
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The excellent study. research and scholarship fostered by Amer­
ica's flirtation with a constitutional convention during the late 1960's 
should not, however, be filed away simply because a convention ap­
pears to be a short-term improbability. Today. in a political atmos­
phere not cankered by partisanship on issues that might be the subject 
of state applications, is the perfect <time for artic1e V to be considered 
on its own merits.'· The serious constitutional problems inherent in 
article V's vagueness ought to be resolved in anticipation of a future 
time when the Congress finds itself in possession of the required num­
ber of state applications. Given that the amendment process in a con­
stitutional political system should be "perfect," unhappily the pro­
cedure for assembling and conducting the business of an article V con­
vention is not at all clear, precise or perfect H past experience is any 
guide, were a national constitutional convention held today, with no 
legislative or other authority to guide and limit its activities, it is doubt­
ful that all segments of the population would accept the product of that 
convention as constitutionally binding." 

The most conceptually difficult questions left unanswered by 
article V concern the powers of Congress and the federal judiciary over 
the convention. Initially. it is essential to define and analyze the power 
of Congress, if anYito limit the scope and subject matter of an article 
V convention. Secondly, 'to what extent does the power of the federal 
judiciary extend to the amendment process generally and to national 
conventions particularly? These twin considerations cannot be re­
solved independently of one another, for any effort made by Congress 
to legislate in this field will be limited ultimately by the constitutional 

64. There is now In progrea, however, a movement to bave a convntlon calle4 
on the issue of forced businc of schoolc:bildren to acbieve racial balance ill public 
schools. To date, the followina twelve states bave IeDt applications to ConareBB ukiD. 
for a convention on Ibis issue: Alabama. 119 CoI'lO. ItEc. S. 15869 (daily ed. Sept. '. 
1973); Delaware, 119 CoNO. REc. S. 15869 (daily ed. Sept " 1973);' Oeoraia. 11, 
CoNO. REc. H. 5158 (daily ed. June 21. 1973); Louisiana, 116 CoHo. REc. 5479 (1970). 
111 CoNG. REC.I64 (1965): Masacbuselta, 120 CoNo. REt. S. 7035 (dallyed. May 6. 
1974): Micbipn, J17 CoHO. 1tEc. 41210 (197\): Miu/uippl. 119 CoHO. REc. S. 4839 
(daily ed. Marcb 15. 1973), 116 CoNG. REc. 6097 (1970); Nevada. 119 CoHO. REc. 
S. 9728 (daily ed. May 29. 1973); Oklahoma. 119 CoNO, REc. S. 8316 (dailyed. May 
7, 1973): Tennessee, 118 CoNO. REt. 16214 (19n), 112 CoHo. REC. 44 (1966); Texas, 
119 CoNO. REc. S. 6878 (daily ed. April 10, 1973); Viraiaia. 11!I CoHO. REc. H. 2400 
(daily ed. April 3. 1973). 

65. For example. the movement in the J960's for a convention in the wake of 
Baker v. Carr and Reynolds II. Sjms Jed to mucb bicterina over wbetber a ma1appor­
tianed state legislature could submit a constitutionaJly-valid app1ic:ation to Congress on 
the issue of its own malapportio~ See, e .... 113 CoHO. REc.IOIO (1967) (remaru 
of Senator Tydings). 
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power and political disposition of the Supreme Court. When pre­
sented with such legislation ;the Court might choose to ignore the issue 
as .properly a "political question,"88 to uphold the constitutionality of 
the legislation on the merits, or to toss it on the mile-high scrap heap 
of congressional dreams wrecked by that relentless engine Judicial Re­
view. 

II. THE PoWER OF CoNGRESS TO LIMIT THE ScOPE AND SUBJECT 


MATTER OF AN AllTlcLE V NATIONAL CONVENTION 


The problem of delineating congressional power87 springs from 
the difficulty in reconciling the express language of article V with the 
purpose the convention procedure is intended to serve. H the Framers 
intended to eliminate Congress entirely from the alternative amend­
ment process, the language of article V is uncharacteristically mis· 
leading. The article clearly establishes an important role for Congress 
in the convention process. For example, before a convention can be 
assembled Congress must first perform an affirmative act in caJling for 
it.88 It is also Congress and not the convention that determines how 
amendments proposed by the convention shall be ratified by the 
States." 

On the other hand, the convention procedure was intended to be 
an alternative to Congress.70 Therefore, a search for that proper 
degree of control that Congress may exert over the convention involves 
balancing the unambiguous language of article V against the intent of 
the Framers that the two methods of proposing amendments be genu­
ine alternatives. 

The desire of some to have Congress limit the scope and subject. 
matter of a national convention is undoubtedly rooted in the age-old 
fear of the "runaway" convention.71 This apprehension is most likely 
engendered by the rather embarassing realization that our own political 

66. See text accompanyinJ! notes 130-34 infra. 
67. Discussion of Congress' power to limit tbe convention should focus upon pro­

cedural rather tban substantive aspects of the amendment process. There are few COlI' 
stitutional restrictions on tbe substantive content of a constitutional amendment. Set 
text accompanying~'15""55' in/ra,· ·P«lEeduraI-uR~tiea-atc.-tbe..,un:c..aLdi.ffi·.. 
cully. Thus, the subject,malter validity of an amendment proposed.b}I convealion must 
be determined in its procedural CODICld. 

68. U.S. CoNST. art. v. 
69. !d. 
70. See text accompanying notes 2S·33 supra. 
71. See. e.g., Forkoscb, The Altem"tive Amending Clause in Article V: Reflec· 

tlons and Suggestions, SI MINN. L. REV. 10S3, 1077 (1967). 

59-609 0 - 80 - 55 
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system is acually the product of clearly ultra vires acts committed by 
a small group of federalist partisans meeting secretly in PhiljIdelphia 
in 1787.72 In complete disregard of the Articles of Confederation and 
their congressional mandate, f3 the delegates to :the Philadelphia Con­
vention wrote an entirely new constitution, "the prod\lct of a revolution, 
bloodless though it was."1f Members of the convention later frankly 
admitted that the Convention had acted beyond the scope of its au­
thority, but defended the procedure on grounds of absolute necessity.1I 
The fear that modem-day convention delegates might fancy themselves 
similarly inspired has led many to conclude that Congress should pro­
tect the nation from such a convention by requiring the States to dis­
close in their applications the general subject matter or problem area 
to be considered by the convention.71 As a corollary to this point, "ad­
vocates of a limited convention would have Congress refuse to submit 
for ratification any proposed amendments that deal with any other is­
sue. Others vigorously insist that Congress has no such power.77 

This latter group stresses the need for :the convention to remain 
independent of Congress.f8 They acknowledge Congress' function in 
calling the convention and prescribing the mode of ratification, but con­
tend that any other authority Congress may have is limited strictly to 
routine "housekeeping" functions such as providing for the date, place 
and financing of the convention.ft Arguably the purpose of the alter­
native amendment process would be defeated if Congress could impose 
substantive restraints disguised as procedure that would effectively 
block state access to the process or that would allow Congress to ob­

72. See, e.g., Carson, DiMldvantagu 01 a Federal COflllltlitlD1IIIl COIIventlOll, 66 
MICH. L. REV. 921, 925 (1968). 

73. The mandale of the Philadelphia Convealion was expmsly limited to propoa­
ing ameadments to the exisl.iag Artic:les of Confederatioo. 84. tot IICCOlDpaDyiaa DOte 
16 supra. 

74. L. ORFIELD, slipra DOte 8, at 10. 
75. Martig, Amending the Conllillilion Arlicle Y: The Ke;stDne D/ the Arch, 

35 MICH. L REV. 1253, 1257 (1937). 
76. See, e.g., Bonfield, supra note 18; Hearings 011 S. 2307 Before lhe SlIbcomm. 

011 Separalion 01 Powers of the SeMte Comm. on Ihe Judiciary, 90th Cong., lst Seas. 
233 (1967) (memorandum from Pbilip B. Kurland to Senator Sam J. Ervin, Jr.); Id. 
al 46 (remarts of Profesaor Wallace Mendelson); /d. at 36 (remarks of Theodore C. 

~~~nJsee;e;g;;'id:at 23i(lCiieifiOalAlWildct M. BickeltoProfciaot PbilipB.­
Kurland); Black,llIpra DOte 17. 

78. Profesaor BlacJr. contends that the idea tbat article V CODventiODB can and 
OU8bt to be limiled in scope ill "a child of !be twentieth centllry." Black, Amendin8 
the Constitlltion: A Letler 10 a Congressman, 82 YALE LJ. 189,203 (1972). 

79. See, e.g., Hearln,. on S. 2307, SIIpra DOte 76, at 7 (llatement of Senator 
Hrusts). 

http:convention.ft
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struct amendments with which it disagreed.80 Therefore, the au­
tonomy of the convention must be preserved,81 and Congress must not 
impose restrictions inconsistent with the implied requirements of article 
V.IS 

This position finds some support in the debates of the Philadelphia 
Convention and inithe language of article V itself. The phrase "con­
vention for proposing Amendments,"·· using the plural form of the 
noun, indicates that the convention might be able to propose as many 
amendments as it finds necessary and that Congress is constitutionally 
unable to restrict this right.U Furthermore, it can be argued that the 
Constitution's draftsmen never intended article V to be so narrowly 
construed as to limit the power of the convention to propose more than 
one amendment. 85 

Proponents of an unlimited convention have, in addition, generally 
taken the position ·that Congress may not limit the constitutional effect 
of state applications to the subject or issue, if any, stated therein as 
the motivation for requesting a convention. Thus, all state applica­
tions, regardless of subject, should be counted together in computing 
the two-thirds requirement.·8 In 1929 the state legislature of Wiscon­
sin concluded that a constitutional convention was long overdue,·' in 
the process taking the argument to its extreme. The legislature passed 
a joint resolutionS. reminding Congress that since the first petition filed 
in 1788,·8 a sufficient number of state applications had been submitted 
to Congress in the intervening one hundred forty-one years so that, 
when counted all together, the two-thirds requirement was satisfied." 
The more reasonable inference is that "such petitions must be pre­

80. Note, Propo.ed kg/./atiOll on the Convention Method of A.mendlng 1M 
Unit.d Sial •• COIll/i/lltIolI, 8S HAllY. L. REy. 1612, 1618 (1972). 

81. Platz, A.rticl. Y 0/ the Fldeml C01lllllllllol1, 3 OEO. WASIL L REv. 17, .cti 
(1934). 

82. Note, 8S HARY. L REv., $IIpra note 80, at 1618. 
83. U.s. CoNST. art. V (empbasis added). 
84. Forltosch • •lIpm DOte 71, at 107'. 
85. 'd. at 1076. 
86. See, e.g., L. OItFlELD, supra DOte 8, at 42: W. Pullen, $IIpra note 14. at ISS. 
87. Corwin It Ramsey, The COllltl/lllional Law 0/ COllltituliona/ Amendmenl, 26 

Nonl! DAMIIUW. 185.195 (1951). See allO 71 CoHO. REc. 3369 (1929). 
88. STATE OF WISCONSIN JOINT RESOLUTION 83 (S-nt. 23. 1929). FEDI!8AL CoNS'll' 

TUTlONAL CoNVENTIONS, S. Doc. No. 78. 71st Cons.. 2d Sess. 32 (1930). 
89. See generally W. PuUen, supra note 14. at 14'. 
90. Tbe resolution then requested "lbat tbe Congress of tbe United States perform 

the mandatory dUly imposed upon it by tbe above quoted Anicle V and fortbwitb c:all 
a convention to propose amendments 10 tbe constitution of the United StaICL •••­
STATE OPWJSCONSIN JOINT REsoLlJ'DON 83. supra DOte 88. at 32. 

http:Propo.ed
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sented within a sufficiently reasonable time to justify the belief that 
they represented the state of public, sentiment at the time."01 

The arguments put forward by those who find in article V a re­
quirement for an unlimited convention reveal a certain fascination for 
the concept of a national convention and betray an exaggerated notion 
of the proper powers of a truly constitutional convention. As Cyril 
Brickfield has noted, "[t]hose who deny that Congress has the power 
to bind a convention rely heavily on the so-called doctrine of 'conven­
tional sovereignty.' "82 And as Senator Heyburn explained on the floor 
of the Senate in 1911: "When the people of the United States meet 
in a constitutional convention there is no power to limit their action. 
They are greater than the Constitution, and they can repeal the pro­
vision that limits the right of amendment. They can repeal every sec­
tion of it, because they are the peers of the people who made it."a. 

Supporters of this doctrine of conventional sovereignty attempt to 
soothe fears of a runaway convention by correctly pointing out that a 
convention can only propose amendments, not ratify them."' Although 
the convention would have no power to change the Constitution, it 
would have the complete power to propose changes. Therefore, when 
one speaks of an "unlimited convention" this means only that the Con­
vention would be free to propose amendments on any subject it saw 
fit. Ratification of these proposals by the States would still be re­
quired. 

91. Wheeler." a Constitutional Convention im;nndlng? 21 ILL. L. REv. 782. 794 
(1927). See also Dillon v. Gloss, 256 U.S. 368, 37$ (1921); text accompanyina DOIea 
19·20 supra. 

92.C. BRICItFlELD, supra note 13, all6­
93. 46 CONO. REc. 2769 (1911). CyrU Brickf"aeJd has DOted that 
[a]ccording to this [Heyburn's) Iheory, a convention is, in effect, a premier 
assembly of the people, a representative body charged by the people with the 
duty of framing the basic law of the land, for which purpose there devolves 
upon it all the power which the people themselves possess. In abort, that for 
the particular business of amendins and revisins our Constitution, the conven­
tion is possessed of sovere~ powen and therefore is supreme to all other Gov­
ernment branches or a,eDClCS. 

C. BRICKFIELD, supra note 13. at 16. 
94. The power of the convention is thus viewed as equal 10, but not greater than 

that of Congress. The convention can only set into motion the amendment process in 
the same sense as Congress, which is free at any time to propose any amendment what­
ever upon which two·thirds of both Houses agree. "Why does not this Congress amend 
in every conceivable manner the Constitution ..• ? It can propose amendments all 
over the place if it wants to. Why does not this Congress run away in its effort to 
amend the Constitution? Common sense and good faith restrains it. For the same rea­
SOn 1 would be very confident and extend every good faith to the representatives in a 
national convention." 113 CONO. REC. 10113 (1967) (remarks of Senator Hruska). See 
also Hearings on S. 2307, supra note 11. at 7. 
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On the other hand, a compelling argument can be made that the 
power of amendment in article V is itseH constitutionally limited.9~ 

This approach sees article V as only one part of a fragile and delicately 
balanced political structure in which the equilibrium between article 
V's express language and the need for an independent convention is 
more properly weighted in favor of greater congressional control. 
Thus Congress should have the power to restrict the convention to 
those amendments that dealt with the general issue or prOblem that 
had inspired two-thirds of the States to call for a convention.D8 

The conceptual framework for this approach to article V appears 
in Iudge Iameson's classic treatise on constitutional conventions.t7 

Central to Jameson's analysis in his distinction between the revolution­

95. One of the first acts of the nedgling Congress under the new Constitution was 
designed to make clear lbat the ·overall aulbority of the Constitution was superior to the 
power to amend contained in article V. In 1789, reacting to amendments proposed by 
James Madison, Roger Sherman objected to the idea of interweaving amendments into 
the text of lbe original Constitution, urging that the latter sprang from a higher author· 
ity lban the amending power. I ANNALS OF CONGo 707-08 (1789). Accordingly, Sher­
man suggested lbat the original text of thl! Constitution be left undisturbed, and that 
amendments be proposed as supplementary to it. . Id. Sherman's proposal eventually 
prevailed, aDd the precedent thus created bas been followed ever since. Amendments 
appear as additions to lbe original document, as is illustrated, by way of example, by 
the elevenlb amendment, which clearly supersedes the original language of portions of 
article Ul. 

96. Within this general area tbe convention would have a free hand to propose any 
amendment it felt necessary to resolve the problem. Outside that area the convention 
would have no power to act, and Congress migbt justifiably refuse to submit to tb. 
States for ratification any uilra vires amendment proposal. See, e.g., STAFF OF Housa 
CoMM. ON mE JUDICIARY, 820 CONG., 2D SESS., PROBLEMS RELATING TO STATE Appu­
CATIONS FOR A CONVENTION TO PROPOSE CoNSTITUTIONAL LiMITATIONS ON FEDERAL 
TAX RATES 16 (Comm. Print"l952). 

The Ervin Bill, discussed in note 63 supra, would require a valid stale application 
to specify "lbe nature of the amendment or amendments to be proposed," S. 1272, 93d 
Cong., 1st Sess. § 2 (1973), and would give Congress the power to refuse to submit 
for ratification an amendment proposed by the convention "because such proposed 
amendment relates to or includes a subject which differs from or was not included 
among the subjects named or described in the concurrent resolution of lbe Congress 
by wbich the convention was called ••.." Id. § JJ(b)( 1)(8). 

Tbe Ervin Bill is likewise careful to preserve tbe rigbt of a state to call for a general 
revision of the Constitution. S. REp. No. 293, supra note 31, at I. Those who favor 
a limited convention do not deny or doubt a power in the States to call for a wide-opcn 
convention to propose amendments which, if ratified, would amount to a general revision 
of tbe Constitution. They do insist, bowever, that a general convention should not be 
called unless lbe States expressly ask for one. That is, lbere should be general popular 
dissatisfaction with the Constitution and a national consensus for wide-ranging reform. 
Such a consensus should not be inferred from the fact tbat two-thirds of tbe States had 
applied for a convention on a variety of different subjects. See, e.g., Hearings on S. 
2307, supra note 11, at 67 (remarks of Professor Bickel);· Bonfield, supra note 18; 
Kauper, The Alterrr",ive Amendment Process: Some Observations, 66. MICH. L REV. 
903 (1968). 

97. 1.IAMESON, A TREATISE ON CoNSTITtITlOKAL CoNY.ENTlONS (4th cd. 1887). 

http:conventions.t7
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ary and the constitutional convention. A revolutionary convention 

consists of those bodies of men who, in times of political crisis, as­

sume, or have cast upon them, provisionally, the junction oj gov­

ernment. They either supplant or supplement the existing govern­

mental organization. . . . [t]hey are not subaltern or ancillary 

to any other institution whatever, but lords paramount oj the en­

tire political domain. . .. In short, a Revolutionary Convention 

is simply a PROVISIONAL GOVERNMENT.08 


The Philadelphia Convention of 1787 meets all of Jameson's cri­
teria for a revolutionary convention.99 Likewise Jameson implies that 
most state constitution8J. conventions held during the independence 
movement were clearly revolutionary.'oo 

In opposition to the revolutionary convention is the constitutional 
convention. 

It differs from the [revoluntary convention] in being, as its name 
implies, constitutional; not simply as having for its object the fram­
ing or ·amending of Constitutions, but as being within, rather than 
without, the pale of the fundamental law; as ancillary and subservi­
ent and not hostile and paramount to it. . .. It is charged with a 
definite,and not a discretionary and indeterminate, function. It 
always acts under a commission, for a purpose ascertained and 
limited by law or by custom. . .. It never supplants the existing 
organization. It never governs. lOl 

Jameson then notes that the two concepts are mutually exclusive, 
and that a convention may not at the same time claim to be a constitu­
tional convention while exercising revolutionary powers. '02 He objects 
to the doctrine of conventional sovereignty, calling it promotive of "a 
degree of omnipotence to which, in a government of law, there can 
be found no parallel, and which is inconsistent with the fundamental 
principles of American Iiberty."103 Using Jameson's terminology • 

. plainly article V contemplates a constitutional convention as opposed 
to a revolutionary one. 104 

98. Id. at 6. 
99. Although Jameson is loath to admit iL See itI. at 377-80. 

100. Id. at 9. 
101. Id. at 10. 
102. Jameson contends that a convention which at any stage of its proceedings over­

reaches itself becomes Db Initio a revolutionary convention. Id. at 10-11. 
103. Id. at 15. 
104. Bonfield, Th~ Dirksen Amendment and th~ Article po Convention Procen, 66 

MICH. L. REV. 949, 994 (1968). For example, Jameson postulates that the legislative 
branch retains considerable power over a convention. As to routine bousekeeping mat­
ters, "it is in general the right and t~ duty of a legislature to prescribe wh~n, and where. 
and how a Convention sbaII meet and proceed with its business. •••" J. JAWESON, 8U­

http:convention.99
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The Jameson analysis is widely accepted,lOI for it blends more 
smoothly into our constitutional system and more accurately reflects 
both the expectations of the Framers and the practical realities of 
modem American politics. Properly understood, the power to amend 
the Constitution expressed by article V is a constitutionally limited 
power and can have ooly the effect that the Constitution, taken as a 
whole, permitS.108 The express limitations set out in the language of 
article V contradict the theory that thePQwer,to amend springs from 
tbe..same .sourre-as the Constitution itself. 

The Founding Fathers apparently felt that, although the Consti­
tution was fundamentally sound, certain defects would be certain to 
emerge. Thus article V was included as a device by which the Consti­
tution could be adapted to new realities and situations while leaving 
certain indispensable righ.ts and freedoms undisturbed. lOT Hamilton in 
The Federalist remarked that "every amendment to the constitution, 
if once established, would be a single proposition, and might be 

pra note 97, at 365. On the broader question of congressional power generally. he ref.rs 
to the legislative branch as "the sentinel on duty," challled with protecting the republic 
against a runaway convention, an obligation which the legislature "cannot rightfully abo 
dicate." ld. Furthermore, the legislature, and only the legislature, "has a dear consti­
tutional right, in itl discretion, to pnscrlbe the scope of duties of the Convention il 
calls.•.•" ld. at 364. 

lOS. See, e.g., C. BRICKFIELD, supra note 13; Bonfield, supra note 104; Gilliam, 
Constitutional Conventions: Precedents. Problems. and Proposals. 16 Sr. loUIS 
V.L.J. 46 (1971). 

106. See, e.g.• Dodge v. Woolsey. S9 U.S. (18 HoW.) 331.347-49 (1855). Further­
more. the restrictions upon amendment imposed by artide V itself contradict the theory 
that the power to amend springs from the same source as the Constitution. For exam­
ple, article V clearly prohibited any amendment before 1808 which would have inter­
fered with the African slave trade. Article V also forbids any amendment that would 
deprive any State of its equal representation in the Senate without lIS consent. Arguably 
the Senate could be reOrganized on some basis other than equal representation for every 
State, but this could be accomplished only if every State in Ihe Union consented to the 
change, for article V's prohibition applies only insofar as a change is attempted without 
the consent of a State. To illustrate, reorganization of the Senate on some basis olber 
than equal representation can be accomplished under the Constitution. Vet lOch • 
change cannot be made under the proposal/ratification procedure in article V. If only 
one State, for example, failed to ratify an amendment changing the representation for­
mula of the Senate, then presumably that State could not be compelled to accept the 
change, even tbough ratified by three-fourths of the other States. Likewise, if /1/1 fifty 
States indicated their consent to tbe change in some manner acceptable to all. but differ· 
ent from the ratification process of article V, then such an expression of consent miabt 
be sufficient to amend effectively article I of the Constitution. The power and proce­
dure of amendment under article V are thus not exclusive, reinforcing the idea that the 
power to amend is constitutionally limited. 

107. Madison, in Tile F,deralist, speab of article V only in relation to the "amend­
ment of errors," and suggests a constitutionally limited power of amendment by notin, 
that the article is "under two exceptions." TIm FEDUALIST No. 43. at 315 (D. Wnpt 
ed. 11161) (J. Madison) (empbasis added). 
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brought forward singly.. .. There can therefore be no comparison 
between the facility of effecting an amendment, and that of establishing 
in the first instance a complete constitution."108 

When taken as a constitutionally limited power of amendment, 
article V must be made consistent with other powers created and 
distributed by ·the Constitution, and, in particular, the power to amend 
must be reconciled with the power of Congress. For example, al­
though article V is silent on Congress' ability to restrict a convention, 
persuasive authority for the existence of such powers is found in ¢he 
general grant of legislative authority in article I. The broad scope of 
the "necessary and proper'lOS clause was first sketched out in 1816 by 
the Supreme Court in Martin v. Hunter's Lessee.1lo The Court held 
that; 

The constitution unavoidably deals in general language. . . . 
Hence, its powers are expressed in general terms, leaving to the 
legislature, from time to time, to adopt its own means to effectuate 
legitimate objects, and to mould and model the exercise of its 
powers, as its own wisdom, and the public interests, should re­
quire." l 

As Chief 1ustice Marshall wrote for the Court three years later 
in McCulloch v. Maryland;l1l1 

[T]here is no phrase in the CODStitution which, like the articles of 
confederation, excludes incidental or implied powers; and which 
requires that everything granted shall be expressly and minutely 
described. 

Let the end be legitimate, let it be within the scope of the con­
stitution, and all means which are appropriate, whicll are plainly 
adapted to that end, which are 110t prohibited, but consist with the 
letter .and spirit of the constitution, are constitutional.n • 

One hundred two years later the Supreme Court applied ·the prin­
ciples estabIishedointhese two cases directly to the scope of congres­
sional power in ¢he aruendment process. In DiUon v. GlosslH the 
Court held that the necessary and proper clause authorized Congress 
to impo~ time limits uPQll .the ratification process. lU Thus the as-

IDS. Id. No. SS, at 545 (A. HamillOo). 
109. U.S. CoNST. art. 1,' S. '. 
110. 14 U.s. (1 WheaL) 304 (1816). 
111. Id. at 326-27. 
1.12. 17 U.S. (4 Wheat.) 316 (1819). 
113. /d. at 406, 421. 
114. 256 U.s. 36S (1921). 

lU. ""u a rulo ... CoDllitutioD apcab in aeaml terma, IeaviDa CoaaRIIIO deal 
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sumption that Congress has a broad power to fashion the ground rules 
for the convention and. to prescribe basic procedures is well founded. 116 

There is, then, a close relationship between the principal congres­
sional power conferred under article V and the supporting or ancillary 
powers, conferred under the necessary and proper clause, to execute 
the principal power. ll1 Without this supporting power, the principal 
power could not exist.1l8 These powers apply not only to procedural 
functions such as calling the convention, but also extend to the vital 

_ function of determining the ultimate scope of the convention. lID 

Although the unlimited convention concept does attempt to 
guarantee a convention as independent of Congress as is constitution­
ally possible, in doing so it rides roughshod over an equally compelling 
element of the amendment process. As noted above,120 regardless of 
th'e procedure used, the Framers clearly intended that amendments be 
proposed only when there exists a broad national consensus for change. 
While the two-thirds superroajority required before Congress may pro­
pose amendments is a proper measure of this consensus, an inde­
pendent, wide-open convention could easily be the source of proposals 
that reflect no national consensus at all. Accordingly, the notion ·that 
all state applications should be counted together in computing the two­
thirds requirement for a convention seems to contradict the need for 
a national consensus. Equally inconsistent is the argument that the 

. convention, once assembled, is free to, propose amendments on any 
subject it chooses. l21 Manifestly, it is more reasonable to conclude that 
Congress, having been delegated the exclusive authority to call the con-

with subsidiary matters of detail as the public interests and changing conditions may re­
quire; and Article V is no exception to the rule." Id. at 376 (footnote omitted). 

116. Kauper, suprd note 96, at 906. "The national legislature is obviously Ibe most 
appropriate body for exerciains a supervisory authority,. for the duty to call a convention 
necessarily embraces the authority to determine whether the CODditioDs which create the 
duty are satisfied." Id. at 906.07. 

117. C. IlaJCUIELD, suprd DOte 13, at 19. 
118. Id. 
119. Id. 
120. See text accompanying notes 19-20 suprd. 
121. 	 A. a 1952 House Judiciary Committee Staff Report concluded, 
To argue that Congress must launch the cumbersome. costly, and confusing 

'proceedings of a national convention whenever 32, States fortuitously submit 
resolutions requesting a convention for one purpose: or another does not seem 
sound when viewed from a realistic standpoint •. , [Tlo Ii ansform every pe­
tition asking for a specific remedial amendment into a request for a general
convenlion by classifying it with every other application asking for constitu· 
tional change would constitute a stl'l!ined interpretation of article V wholly at 

• variance with the present needs and desires of the States. 

STAPF OF HOUSB CoMM. ON THE JUDICIAllY, 'Upl'd note 96, at 11. 
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vention, has the power to see to it that all required elements of the 
amendment process, including the national consensus, are present be­
fore issuing such a call. Practically speaking, Congress should not 
count all applications ,together regardless of timeliness or subject mat­
ter. Moreover, Congress should require that the nature ofa particu­
lar problem be stated in the language of the state application and 
should refuse to submit for ratification amendments proposed by ,the 
convention unrelated to that problem. Only in this way can the Con­
stitution's national consensus requirement be fulfilled. The inde­
pendence of the convention can be protected by giving the convention 
a totally free hand to propose any and all amendments it deems neces­
sary that reasonably relate to the general problem area or subject mat­
ter stated in the applications. 

Ironically, ·the wide-open convention approach, which in the ab­
stract seems to facilitate the convention mode of proposing amend­
ments, would in all probability have precisely the opposite effect.122 
States that desire constitutional cbanges only within a particular prob­
lem area will be more reluctant to petition Congress for a convention 
if they know that their limited applications· will be counted together 
with others dealing with completely different subjects.123 

In conclusion, an analysis of congressional power over the alterna­
tive procedure of article V must .take into account the three requisite 
conditions in the amendment process: perfection, national consensus, 
and deliberation and debate over a national forum. Additionally, the 
independence of the convention from Congress must be preserved. 
Both the congressional and convention procedures satisfy the national 
forum requirement. The unlimited convention approach emphasizes 
the independence of the convention, but in so doing loses sight of the 
need for national consensus, thereby creating the possibility -that the 
perfection of the amendment process will be spoiled by the proposal 
of amendments that do not reflect the national mood. The proper 
balance between congressional power and conventional independence 
can be achieved, however, by an acknowledgement of the power of 
Congress to limit the subject matter of the convention, but a denial of 
any power in Congress to interfere with or limit the convention in pro­

122. See, e.g., Ervin, supra note 60, at 883. 
123. "Indeed, the usefulness of the alternative amendment procedure as a means of 

dealing With a specific grievance on the part of the stales will be defeated if the states 
are told that it can be invoked only at the price of subjecting the nation to all the prob­
lems, expense, and nsks involved in having a wide open constitutional CODventioD." 
Kauper, supra note 96, at 911-12; see, e.g., S. REP. No. 293, supra DOte 31, at 9. 
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posmg any and all amendments within that general area. This analysis, 
it is submitted, successfully integrates all relevant policy considerations 
germane to the amendment process generally and would provide a 
climate in which the states could take advantage of the alternative proc­
ess with hope for success and without fear of provoking a serious consti­
tutional crisis.m 

m. Tm! COURTS AND ARTICLE V 

A. Introduction 

The second great mystery shrouding article V involves ,the latent 
power of the federal courts over a constitutional convention. The 
powers of Congress must be considered in light of the justiciability 
of issues arising under artic~e V, for it is in the courts that the issue 
of congressional authority will finally be decided. Should the courts 
find these issues justiciable, any attempt by Congress to control the 
convention will most surely be made in anticipation of how the Su­
preme Court might react. On the other hand, if these problems are 
found non-justiciable. the only check upon congressional power will be 
the good faith of Congress itself.12I 

At first blush i,t seems axiomatic that the great constitutional is­
sues raised by article V are within the scope of the judicial power. 
There are those who suggest thai an issue is rightly before a federal 
court when its resolution depends upon the construction of the laws 
or Constitution12' of the United States,127 for "the federal judiciary is 
supreme in the exposition of the law of the Constitution . . . ."128 

Under this view, any question involving the amendment procedure in 

124. 1bia II the approadl taken by the Ervin Bill, S. 1272, 93d Coq., lit Seas. 
(1973), discussed in note 63 IlUpra. See a/so S. REp. No. 293, IlUpra note 31, at 6-7. 

125. 	 Concededly, the Congress cannot be forc:ed by the c:ourtB or by the pro­
visions of this bill to convene a convention wben the constitutional prerequi­
sites bave been satisfied. And sinc:e tho obligation to call the convention is 
given to Congress, neither the President nor the Supremo Court could act in 
its stead. However, every Member of Congress has taken an oath to support 
tho Constitution and it is'inconceivable that Congress would refuse to perform 
its duty. No adequate argument has been brouaht forth to 8\IIIIIl a different 
conclnsion. 

S. REP. No. 293, 8UPfG note 31, at 9. 
126. "[I')ho basic operating principle of American federalism [is] that the ultimate 

determination of federal constitutional questions rests with the Supreme Court of the 
United States . . .." Swindler, The Current Cllal/enge to Federalism: The Con­
federating Proposals, 52 Gro. L.J. 1,38 (1963). 

127. Collens v. Virginia, 19 U.s. (6 Wheat.) 264, 379 (1821). 
128. Cooper v. Aaron, 358 U.s. I, 18 (1958). . 
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article V presents a federal question that must ultimately be decided 
by the Supreme Court.129 

But the issue of judicial authority and article V is not so easily 
resolved, for over ,the years ·the federal courts have imposed upon 
themselves restrictions in certain areas of constitutional law.' The 
"political questions" doctrine,180 for example, is a theory of judicial 
seH-restraint whereby the courts refuse to find many constitutional is­
sues18l justiciable on the grounds that the subject matter involved is 
more suited to the "political departments" of the govemment.lII 
Through the years the standards formulated by the Supreme Court for 
determining which issues present nonjusticiable politk:al qpestions have 
reflected the Court's self-perception of its own authority. In 1962 the 
Court substantially revised its approach ,to political questions,lU and the 
new guidelinesU. put forward have thickened the fog of w:acertaiDty 
shadowing the justiciability of the amendment pt'OCC&'. 

To further exacerbate the problem, since there has never been 
an article V convention, the Supreme Court bas never bad reason to 
focus its attention direotly upon the subject. However, the Court has 
on numerous occasions considered questions raised by the amendJnent 
process generally. As a resuJt, an inquiry into the power of the judici­
ary over national conventions must proceed in two parts: firIIt, a review 
of past cases in which the Supreme Court bas ruled on issues regarding 
constitutional amendment generally; second, a bit of speculation as to 
how the Court might react to particular problems springing from a 
Dational convention. 

129. In re Opinions of tbe Justices, 204 N.C. 806, 809, In s,B. 474, 476 (1933). 
130. See i_roily C. WUJIlI'. JIA.NDBooI: OP 'l11li Lt.1II op JIIDBUI, CouaTI I 14 

(2d ed. 1970); Scbarpf, ludicial Review tmd the Polltictll QlUnIon: A F_tionol 
Analyu. 75 YALE LI. 517 (1966). 

131. For example, the Court has determined dlat !be issue of tile validity of !be 
Constitution itself is non-justiciable. Lutber v. Bordell, 48 U.s. (7 How.) 1. " (184'). 

132. ''The non-justiciability of a political questioa it founded primarily on tile d0c:­
trine of separation of powen and tbe policy of judicial a1f-1'CItrIlnt. " C. W'bIIrr. lflii" 
note 130, • 14, at 4S. See generally Marbury v. MIdiIoa, S U.s. (I CaucIa) 137. 164­
66 (1803) (Marsba1I. CJ.). 

133. E.g., Baker v. Carr, 369 U.s. 186 (1962). 
134. 	 Prominent on tbe surface of any case held to involve a political qJation 

is found a textually demonstrable constitutional commitment of tbe Iasuo to a 
coordinate political department; or a lack of judicially diacoverable and man­
ageable standards for reaolvin& it; or the imposaibility of decidina without an 
initial policy determination of a kind clearly for non·judicial discreIioG; or the 
impossibility of a c:ourt's undertaking independent resolution without explaSina 
Jack of tbe respect due coordinate brancbes of fOvemment; or an unusua1 need 
for unquestiorung adberence to a political deciSIon already made; or tbe poten­
tiaJity of embarassment from multifarious plOllOllllCelMDt by vuiona depart­
ments on one question., 

Id. at 217. 
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B, Justiciability of the Amendment Process 

Although state courts have almost uniformly held that the question 
of amendment of state constitutions is justiciable,135 the federal courts 
have been somewhat less than confident in handling the subject, and 
the Supreme Court has left a trail of confusing decisions, .36 During 
the nineteenth century,lIT the drift of Supreme Court opinions tended 
toward nonjusticiability,188 With ·the exception of a 1798 case,13D in 
which neither the parties nor the Court considered the issue,140 the 
Court generally was of the opinion that, with regard to constitutional 
amendments, "the judicial is bound to follow the action of the political 
department of the government, and is concluded by it."·41 

It was not until after the tum of the century that the Supreme 
Court tipped the scales of justiciability in the opposite direction.'42 

The Court asserted. its power in a number of cases to decide positively 
several issues of constitutional amendment law, obviously confident of 
its authority to pass upon both procedural and substantive aspects of 
the amendment process. ua 

135. S~~, ,.g., Collier v. Frierson, 24 Ala. 100 (1854); Carton v. Secretary of State, 
151 Mich. 337, liS N.W. 429 (1908); Wells v. Bain, 75 Pa. 39 (1874). 

136. See, e.g., Annot., 122 A~.R. 717 (1939); Annot., 87 A.L.R. 1321 (1933); An· 
not., 83 A.LR. 1374 (1933). 

137. The Supreme Court was for the first time confronted with the issu. rf the 
validity of a constitutional amendment in Hollinasworth v. Virginia, 3 U.S. (3 Dall.) 
378 (1798). Su note 140 infra. 

138. In 1849, Chief Justice Taney strongly hinted that constitutional amendments 
presented nonjusticiable political Questions. luther v. Borden. 48 U.S. (7 How.) I. 39, 
47 (1849). Nevertheless, in 18SS Justice Wayne concluded that the power to amend 
the Constitution is a constitutionally limited one. Dodge v. Woolsey, 59 U.S. (1S 
How.) 331, 348 (I8SS). In 1871 the Court, in an a.ide, held that insofar as the valid ty 
of the Civil War Amendments was concerned, action by Congress was conclusive upon 
the courts. White v. Hart, 80 U.S. (13 Wall.) 646.649 (1871). 

139. Hollingsworth v. Virginia, 3 U.S. (3 Dall.) 378 (1798). 
140. Neither party to the suit maintained that the issue of constitutional amendment 

ought to he a political question, and the Court, in its brief five·line opinion, did not 
discuss the problem. Su, e.g., L ORFIELD, .lIpra note 8, at 7. 

14\. White v. Hart, 80 U.s. (13 Wall.) 646,649 (1871). 
142. First of the twentieth century amendment cases was Myers v. Anderson, 238 

U.S. 368 (1915), in which it was arsued that the fifteenth amendment was invalid insofar 
as. it applied to state or municipal elections, on the grounds that when so applied tbe 
amendment had the effect of deprivin8 the state of its equal representation in the Senate. 
Id. at 374. The Court ;~nored thepbiQl: "-~------- ..~-. 

143. In Hawke v. Smith, 253 U.S. 221 (1920), the Court held that constitutional 
amendments can be ratified only in the manner provided for by Congress and that the 
role of the state legislature in the ratifying process is a federal function, derived not from 
the people of that State, but rather from the United States Constitution. The Court also 
reaffirmed Hollingsworth v. Virginia, 3 U.S. (3 Dall.) 378 (1798), that the decision 
of the Congress to propose an amendment to the Slates for ratification was not subject 
to the veto power of tbo President. Se~ iii. at 381 (the famous footnote by 1ustic:e 
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Perhaps the most important case in the area of justiciability of con­
stitutional amendment issues came in 1939 in Coleman v. Miller.lH 
This case involved the validity of Kansas' ratification of the proposed 
Child Labor Amendment and is significant in that the Court expressly 
found two areas of constitutional amendment law nonjusticiable. The 
Court held that the effect of a previous rejection of an amendment by 
a State "should be regarded as a political question."lU The Court also 
held that the validity of a State's ratification of a proposed amendment 
nearly thirteen years after it had been proposed was also nonjustici­
able.u , 

Chase). . 
Despite protests by the Solicitor General that the issues presented were nonjustida­

ble, in the National Prohibition cases, 253 U.S. 350 (1920), the Court ruled that the 
substantive content of tbe eighteenth amendment was within the scope of the amendment 
power and that the amendment had been properly adopted. The Court also beld that 
the required two·thirds vOle in each bouse is a vote by two-thirds of those members pres­
ent, presuming a quorum, and not a vote by two·thirds of the total elected membership. 

Dillon v. Gloss, 256 U.s. 368 (1921), held that constitutional amendments must be 
ratified within a reasonable time after they are proposed, and that Congress bas the 
power to set a reasonable time limit upon the ratification process. Query: does Con­
gress also have the power to set lime limits for ratification of amendments proposed by 
convention? 

Fairchild Y. Hugbes, 258 U.S. 126 (1922), and Leser v. Garnett,. 258 U.S. 130 
(1922), both involved the validity of the nineteenth amendment. In the former case 
the Court held that a taxpayer lacked standing to challenge the constitutionality of tho 
amendment prior to its ratification by the States. In the laner case, the Court held that 
equal suffrage was a proper subject for amendment under article V, and restated the fed· 
eral function of state legislatures in ratifying proposed amendments. At this point, bow­
ever, tbe Court's engine of justiciability ran out of steam. The opinion revived tbe polit­
ical question doctrine to bold that tbe proclamation of lUI amendment by the Secretary 
of State is conclusive upon the courts. Id. at 137. 

In Druggan v. Anderson, 269 U.S; 36 (1925), tbe Court held tbat, althougb by its 
own terms the eigbteentb amendment would not go into fon:e until one year from the 
date of ratification, the amendment itself became effective upon its ratification. As. 
result, Congress was held to have power to legislate in anticipation of enforcement of 
the amendment and was not obliged to wait until the year had expired. ' 

Six years later, in United States v. Sprague, 282 U.s. 0716 (1931), the Court re­
jected the argument tbat amendments dealing with personal 'rigbts and individual liber­
ties must be ratified by slate conventions rather tban stale ·Iegislatures. The Court ex­
pressly held that regardless of the substantive content of a proposed amendment, Con­
gress bas the unqualified power to choose the one or the other method of ratification. 
Id. at 732. More imponantly, the language of the opinion is lucb as to induce the belief 
that the Court regarded the amending process u generally justiciable. L. 0aFu!LD, 6U­
PTII note 8, at 18. 

·T.IJe dfeet,oofthe°absolute-repeal of • constitolionatoamendment ··wastbe iisue in 
United Slates v. Cbambers, 291 U.S. 217 (1934).Tbe Court first took judicial notice 
of Ibe ratification of the twenty·first amendment lind then declared tbe eigbteenth 
amendment "'inoperative," id. at 223, holding that "Deither the Congress DOr the courta 
could give it continued vitality," id. at 222. 

144. 307 U.S. 433 (1939). 
145. Id. at 450. 
146. The Court distinguished Dillon v. Gloss, 2S6 U.S. 368 (1921), by noting that 

http:Miller.lH


873 


The case owes its fame, however, to the concurring opinion of Jus­
tice Black,H' who contended that thc entire constitutional amendment 
process was nonjusticiable: 

To the extent that the Court's opinion in the present case even 
impliedly assumes a power to make judicial interpretation of the 
exclusive constitutional authority of Congress over submission and 
raltification of amendments we are unable to agree. 
• . . The Court here treats the amending process of the Constitu­
tion an some respects as subject tIO judicial construction, in others as 
subject to the final authority of the Congress. . .. No such divi­
sion between the political and judicial branches of the government 
is made by Article V whiob grants power over the amending of the 
ColIStitution to Congress alone. Undivided control of that process 
has been given by lihe Article exclusively and completely to Con­
gress. The process itself is "political" in its entirety, from submis­
sion lJIltil an amendment becomes part of the Constitution, and is 
not subject to judicial guidance, control or interference at any 
point. 

Congress, possessing exclusive power over the amending proc­
ess, oannot be bound by and is IHlder no duty to accept the pro­
nouncements upon that exclusive power by this Court or by the 
Kansas courts. Neither state nor federnl courts can review that 
power. Therefore,any judicial expression amounting to more 
than mere acknowledgment of exclusive CongRl$ional power over 
the . political process of amendment is a mere admonition to the 
Congress in the nature of an advisory opinion, given wholly without 
constitutional authority.H8 

in Dillon the Court had merely upheld Congress' determination that seven years would 
be the maximum period for ratification. In Colemall, Congr."s had imposed no such 
time limit, and the Supreme Court was reluctant to provide one, concluding it lacked 
the proper criteria for such a determination. 11 held that the issue "can be decided by 
the Congress with the full knowledge and appreciation ascn'bed to the national legisla­
ture of the political, social and economic conditions which have prevailed during the pe­
riod since the submission of the amendmenl." 307 U.S. at 454. 

In a fit of schizophrenia, however, the Court expreasly declined to hold nonjustifi­
able whether the lieutenant governor is part of the "legislature" as contemplated by arti­
cle V. The majority opinion noted that the Court was "equally divided" on the iasue, 
and "therefore the Court expresses no opinion upon that point." Id. at 447. The prac­
tical difficulties presented by an "equally divided" nine·man Court are discussed, tongue­
in-cheek, in Note, Sawing a lustice in Half, 48 YALE LJ. 1455 (1939). It appears, how­
ever, that no High Court prestidigitation was involved, for Mr. Justice McReynolds was 
absent on the day of decision. See, e.g., 28 Goo. L.I. 199,200 n.7 (1939). 

147. He was joined by Justices Roberts, Frankfurter and Douglas. 
148. 307 U.S. at 458-60. Black and Douglas c1U08 to their convictions in the com­

panion case of Chandler v. Wise, 307 U.S. 474 (1939), where they slated in a concur­
ring opinion that "we do not believe that state or federal courts bave any jurisdiction 
to interfere with the amendms procese... ld. at 478, 

http:authority.H8
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The impact of Coleman v. Miller bas been enormous. Somecom­
mentators have concluded,· presumably on the basis of Black's concur­
ring opinion, that ,the case stands for the complete repudiation of judi~ 
cial power over the amendment process.148 A number of lower federal 
courts have so interpreted the case. no However, viewed in its histori­
cal context and given the proliferation of opinions filed in the case, 
Coleman v. Miller more properly appears to offer extremely weak 
precedential authority for advocates of nonjusticiabiIity. Since it did 
not overrule earlier cases such as Dillon v. Gloss,ul and since the Court 
based its holding on the particular relevance of the economic and social 
issues involved, Coleman v. Miller clearly does not stand for the propo­
sition that absolute nonjusticiability attaches to .all questions related 
to the amendment process.1I2 As Professor Orfield remarked, "[ilf 
the Supreme Court is not ready to apply the doctrine of political ques­
tions to all phases of the amending process. . . it will apply it to some 
phases of the amending process and what such phases are remains 
largely uncertain."UI 

In 1967 the Supreme Court again touched upon the substantive 
content of constitutional amendments. In Whitehill v. Elkins,m Jus­
tice Douglas observed that "the Constitution prescribes the method of 
'alteration' by the amending process in Article V; and while the pro­
cedure for amending it is restricted, there is no restraint on the kind 
of amendment that may be offered."lu 

The cases thus reveal three distinct ~riods in which the attitude 
of the Supreme Court toward the justiciability of amendment issues has 
shifted to and fro. In the cases decided in the. eighteenth 'and nine­
teenth centuries, with the exception of Hollingsworth v. Virginia,UI the 
Court tended to view article Vasa political issue. Then, in the nation­
wide turmoil over both the eighteenth and nineteenth amendments, the 
Court jumped headlong into the amendment business, apparently un­

149. See, e.g., Dixon, Artie/e V: The Comatose Article of 0", Livl"gCo".titu­
lion?, 66 MICH. L REv. 931 (1968). 

150. See, e.g., Maryland Petition Comm. v. Johnson, 265 F. Supp. 823 (D. Md. 
1967); United States v. Gugel, 119 F. Supp. 897 (E.D. Ky. 1954). 

151. 256 U.S. 368 (1921). 
152. See Note, 85 HARV. L. REV., supra note 80, at 1636. 

1S3. L ()apmu), ",,,,. DOte .. at 36. 

154. 389 U.S. 54 (1967). 
155. 1d. at 57. 
156. 3 U.S. (3 Dall.) 378 (1798). But recalllhat the political question issue was 

not raised in this case. See text accompanyins notes'14~ .upra: 
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moved by protests of nonjusticiability.lIT And then, just as suddenly, 
in Coleman v. MilIer168 the Court reversed its ground, reverting to the 
idea of nonjusticiability and political questions, and coming within a 
whisper of declaring all issues involving the amendment process 
beyond the scope of the judicial power. In the confused aftermath of 
Coleman v. Miller, the historical record of the Supreme Court can be 
all things to all men. 

Advocates of nonjusticiability emphasize the uniqueness of the 
amendment process in that it provides the American people with their 
only means of correcting "errors" in the Supreme Court's interpretation 
of the Constitution. lit They argue that since the only way to overturn 
an unpopular Supreme Court decision is by Constitutional amend­
ment,'" the Court and all lower federal courts should decline 'to inter­
fere with the amendlner).t process. 

Those who favor justiciability insist that all questions of constitu­
tional law should be resolved ultimately by the Supreme Court, and 
stress that the Court cannot be coerced into acting upon the basis of 
any amendment which it does not believe has the force of law.181 

Theoretically, the power to adjudicate amendments is identical to the 
power to declare laws unconstitutional.182 Once the Court determines 
in good conscience that it does have jurisdiction, the argument con­
tinues, there is no power in the "political department" capable of 
stopping the judiciary from hearing the case and deciding the issue.188 

In conclusion, it seems reasonable to assume the present inclina­
tion of the Supreme Court would be to favor justiciability. Since Cole­
man, the Court has reworked its entire conceptual approach to political 
questions. lS' Baker v. Carr,186 for example, strongly suggests that the 

157. See note'143 supra. 
158. 307 U.s. 433 (1939). 
159. Note, 85 MARV. L. REV., supra note SO, at 1640 n.I40. 
160. Indeed, the eleventh, fourteenth, sillteenth and nineteenth amendments all op­

erated to nullify prior Supreme Court decisions, and had the Child Labor Amendment 
heen ratified, it would have had the same effect. See, e.g., I. BARRON'" A. HOL'lZHOFf, 
FEDI!RAL PRACTICE § 54.1. at 303 (C. Wri~hl ed. 1960). 

161. See Yakus v. United Stales, 321 U.S. 414 (1944); United Slates v. Klein, 80 
U.S. (13 Wall.) 128 (1872). See al.o Black, supra DOle 78, at 211. 

162. L. OlFlI!LD, SUPfd note 8, al 13. 
163. ''The issue is whelher Congress may tell the courts, slate or federal. thaI they 

may nol inqui1e into certain issues of law, in cases where Ihey do have jurisdiction. U.... 
less the whole lheory of Marbury v. Madison is wrona. il is inconceivable that Conarcss 
has such power." Black, supra note 78. at 211. 

164. Baker v. Carr. 369 U.S. 186 (1962). See note 134 supra. 
165. 369 U.S. 186 (1962). 

59-609 0 - 80 - 56 
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Court will not remain the shrinking violet of the Coleman v. Miller era, 
and possibly forecasts an expanded role for ,the federal courts in pre­
viouslyuncharted "political thickets." It would appear that many 
potential amendment-related issues would not fall within the class held 
by Baker v. Carr to constitute political questions,tee and in the Court's 
own words, "[uJnless one of these formulations is inextricable from the 
case at bar, there should be no dismissal for nonjusticiability . . • ."117 

C. Justiciability o/Issues Raised by National Conventions 

The Supreme Court has never ruled directly on any aspect of the 
alternative amendment process. Should a national convention ever be 
called, however, there could arise any number of legal challenges to 
the power of the federal judiciary over that amendment procedure. 
For purposes of discussion, then,the amendment process in general 
will be presumed to be justiciable.u8 The discussion is thus left free 
to focus upon the particular problems raised by a constitutional conven­
tion and to speculate about which of these could ultimately be resolved 
in the courts. 

A serious question looms at the very threshold: the power of the 
courts to compel the doing of an affirmative act by an elected Congress. 
This problem might arise in at least two obvious contexts: first,. if Con­
gress refused to call a convention, despite submission of a sufficient 
number of arguably valid state applications to warrant such an act; sec­
ond, if Congress refused to submit proposed amendments for ratifica­
tion on the grounds that the convention had exceeded its authority. In 
these situations, can Congress be forced to act? 

As to the initial calling of the convention, it was without question 
the understanding of the Framers that the duty imposed upon the Con­
gress in article V is mandatory rather than discretionary. II. The ex­
press language of article V requires that Congress "shall call a Con­
vention."170 In Martin v. Hunter's Lessee,111 the Supreme Court con­

166. See generally Note, 8' HARV. L. REv., '''pra note 80. 
167. 369 U.s. at 217. 
168. See text accompanying notes 130-34 supra. 
169. "[T]be oational rulers, whenever nine states concur, will bave no option upon 

!be subject. . •• The words of this article (V) are peremptory. Tbe Congress ',hall 
call a convention.' Nothing in this particular is left to tbe discretion of that bod)'. And 
of consequence, all !be declamation about the disinc:lination to a change vanishes in air." 
THE FEDEIlALIST No. 85, at 546 (B. Wright ed. 1961) (A. HamilIOa) (cmpbasia added). 

170. U.S. CoNST. art. V (emphasis added). 
171. 14 U.s. (1 WbeaL) 304 (1816). 

http:justiciable.u8
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strued the word "shall" in its constitutional context as having mandatory 
effect.172 As a result. a number of commentators have generalized 
that in the two circumstances mentioned above, a coercive writ of man­
damus should issue to compel Congress in the first instance, to call the 
convention, and later to submit all amendments proposed by the con­
vention to the States for ratification.173 During the height of the reap­
portionment controversy,1H when it seemed inevitable that two-thirds 
of the States would apply for a convention, Senators Dirksen and 
Hruska vigorously argued for such a broad interpretation of the judicial 
power,m citing as authority Chief Justice Marshall in Marbury v. Madi­
son.17& They claimed that Marbury stood for mandamus as a proper 
remedy to compel the doing of nondiscretionary, purely ministerial 
acts.l7T At least one authority has concluded that given a refusal by 
Congress to perform the acts required of it by article V, the Supreme 
Court itself should call the convention. 178 

This position distorts and exaggerates the power of the federal 
judiciary and brutalizes the doctrine of separation of powers. The Su­
preme Court, in contrast, has traditionally upheld the inherent limita­
tions upon the judiciary. In Mississippi v. lohnson,17D the Court, in 
refusing ,to enjoin President Andrew Johnson from executing certain 
Reconstruction Acts, held that "the Congress is the legislative depart­
ment of the government; ,the President is the executive department. 
Neither can be restrained in its action by the judicial Department. 

"180 Accordingly, the courts have never issued an injunction or 

172. "[W)henever a particular object is to be effected, the language of the censtitu· 
tion is always imperative, and cannot be Wsreaarded. without violating the first princi· 
pies of public duty." /d. at 327-33. 

173. Set!, e.g., Carson, supra note 72; Dirksen, 6upra note 59; Packard, Legal Facel! 
of the Income Tar Rate Limilation Program, 30 CHI.-KENT L. REV. 128 (1952); Tuller, 
A Convention to Amend the Constitution-Why Needed-How May It Be Obtained?, 
CXCIII N. AM. RIIv. 369 (1911). 

174. See text accompanying notes 50-63 supra. 
175. See, e.g" Dirksen, supra note 59; 113 CoNG. REC. 12267 (1967) (remarks of 

Senator Hruska). 
116. 5 U.S. (1 Cranch) 137 (1803). 
177. See, e.g., 113 CoNG. REC. 12272 (1967) (remarks of Senator Hruska). 
178. "A deliberate refusal on the part of Congress to call a convention, once the 

requisite number of state applications were in hand, may be expected, hy enlarged anal· 
ogy to what has been done in the recent civil rights cases and what is being proposed 
in the electoral apportionment cases, to bring into play the powers of tbe Supreme Court 
10 direct the setting up of the national convention." Carson, supra note 72, at 921. But 
cl. Kauper, supra note 96, at 906 ("I find it difficult to believe that the Supreme Court 
would. . . take it upon itself to prescribe the pl'OC$lures for a convention"). 

179. 71 U.S. (4 Wail) 475 (1866). 
180. ld. at 500. 
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writ of mandamus directly against the President or the Congress.lal 

The better view is that article V imposes an "imperfect obUga­
tion"182 upon Congress in which the duty is defined, but the sanction 
is withheld. Accordingly, while Congress has a clear constitutional 
obligation under article V, the courts will not compel .the discharge of 
that duty. ISS The proper remedy for congressional inaction is that 
which congressmen know best and fear most-the ballot box. l • o 

In a similar vein, the power of the courts to enjoin the proceedings 
of the convention once assembled poses a crucial problem. Numerous 
charges could be raised to present an attractive case for injunctive re­
lief. For example, it could be alleged that the petitions U8ed as a basis 

181. Bonfield, mprtJ note 18, at 672. As Professor Dodd haa written: 
A1thonghthere are elements of judicial enforceability in certain constitutional 
provisions requirins affirmative legis1ative action, tbese elements are usus11y 
not present, and where they are, courts are loath to take advantage of them. 
In general, therefore, constitutional provisions that the legislature "sba1l" do a 
certain thins are equivalent to statements that the legislature "may" or "shall 
bave the power." The Federal Constitution provides that Congress, "on the 
application of the legislatures of twc>-Ihirda of the several states, shall call a 
convention for proposing antendments" to the constitution, but there is DO com­
pulsion upon Congreas to call a convention. 

Dodd, Judjcially N01l-ell/orceable Provf6lDru of CotUlltutloru, 80 U. PAo L. RBv. 54, 82 
(1931). 

182. Cbafee, Congressjonal Reapportionme1lt, 42 HAIlv. L. REv. lOtS, 1018 (1929). 
183. Wheeler, supra note 91, at 792. It has been 8lJII8ested that the doctrine estab-. 

lished in Mississippi v. Johnson, 71 U.S. (4 Wall.) 475 (1866), has not been scrupu­
lously observed. See, e.g., Gilliam, supra IIOID 105, who suggests that subseqnent Su­
preme Court cases have seriously eroded the aeparation of powers doctrine. 'do at 51 
11.35. Examples of such cases, suggests GiUiam, are YouqatowD Sbeet" Tube Co. v. 
Sawyer, 343 U.s. 579 (1952) (President Truman held without power to seize steel miUs 
during Korean conflict; Secretary of Commerce enjoiDed from enforciog Executive Or­
der to that effect); Powell v. McCormack, 395 U.S. 486 (1969) (Congreu' exclusion 
of Powell held improper; although Court barred from issuing direct order to members 
of Congress, Speecb and Debate Clause does not prevent action by Court against Ielia­
lative employees charged with unoonstitutional activity). These two cases, along with 
Dombrowski v. Eastland, 387 U.S. 82 (1967); United States v. Johnson, 383 U.S. 169 
(1966); Tenney v. Brandhove, 341 U.S. 367 (1951); Kilbourn v.1bompson, 103 U.S. 
168 (1880), seem to suggest, in their cumulative effect, that wbenewr the Supreme 
CoUit desires a particular response from a coequal branch of gove:nment, a proper party 
can be found against wbom the Court can act to achieve its purpose. In"-1 in Powell 
v. McCormack, supra, tbe Court left open tbe frightetling prospect of action direc:t1y 
against members of Congress: "we need not decide wbether under the Speech and ne­
bate Clause petitioners would be entitled to maintain this action solely against members 
of Congress wbe re no agents psrticipsted in the challenged action and no other remedy 
was available." Id. at 506 n.26. The Court, it should be noted, still bas stopped short 
of ever ordering a coequal branch or its agents to perform a positive, affirmative act. 
Both Youngstown Sbeet" Tube Co. v. Sawyer, mprtl, and Powell v. McCormack,mprtl, 
involved essentially negative directives. See Dixon, supra note 149. 

184. As the Supreme Court held in Colegrove v. Green, 328 U.S. 549 (1946), 
"[tlbe Constitution bas left the performance of many duties in our governmental scheme 
to depend on the fidelity of the executive and legislative action and, ultimately, on the 
vigilance of the people in exerciain& their political rights." 'd. at 556. 
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for the convention were invalid in some respect, or that the convention 
had acted wrongfully {)r was about to usurp powers not granted to it 
by the Constitution. 

State courts that have considered this problem in the state consti­
tutional convention context have concluded that there exists no pro­
vision for court supervision of constitutional conventions, and that the 
state courts will not anticipate the action of a proposed convention or 
control it when assembled. laG That the convention has full control of 
its proceedings has also been held, ISS but these decisions have not had 
the effect of precluding subsequent judicial review by state courts of 
the validity of the convention's work product.1ST In the federal 
scheme, Professor Orfield views an article V national convention as es­
sentially a fourth branch of government. co-equal with the judiciary and 
thus entitled to the same respect and autonomy as the executive and 
legislative branches. lBB Orfield suggests that just as injunctive relief 
against another branch of government is beyond the power of the 
courts, these same limitations would apply to a national convention. IS' 

Although the Supreme Court would most likely not compel a c0­

equal branch ofgovemment either to do or to stop doing a thing, the 
federal courts could nevertheless rule upon constitutional issues pre­
sented by article V, yet refrain from upsetting the separation of powers 
equilibrium by exercising their power to "declare the rights and other 
legal relations of any interested party seeking such declaration, whether 
or not further relief is or could be sought. "liD In cases in which the 
courts felt that an issue raised by article V was properly justiciable, they 
could hand down declaratory judgments. The courts would presum­
ably rely upon the good faith of the parties to give such judgments their 
full effect. If Congress' only justification for refusing to call a conven­
tion were that the constitutional requirements of article V had not been 
met, a declaration by the Supreme Court that the requirements had 
in fact been satisfied would undermine the excuse. ttl Pressure upon 
Congress to call the convention in light of such a decision would be 

ISS. Wheeler. supra note 91, at SOO. 

IS6. ld. at S()()'()I. 

IS7. Bonfield, supra note IS, at 672-73. 

18S. L. OaFIELD, supra note S, at 47....S. 

189. /d. 
190. Declaratory Iud8ll1ents Act, 2S U.S.c. II 2201-02 (1970). See also FED. R­

CIV. P. 57. For a general review of declaratory judgmenta in !be federal scheme see 
C. WRIGHT, supra note 130, § 100. 

191. Note, S5 HAav. L REv., supra DOte 80, at 1644. 
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well-nigh irresistible. In Powell v. McCormack,!" the Supreme Court 
ruled that despite article I, section 5 of the Constitution,'D' Representa­
tive Adam Clayton Powell, Jr., of New York was entitled to a declara­
tory judgment that he had been unlawfully excluded from the House 
of Representatives for the Ninetieth Congress. The Court said that 
a "court may grant declaratory relief even though it chooses not to issue 
an injunction or mandamus."'·· Thus, although the courts may lack 
power to compel Congress to act, this lack of authority should not deter 
the use of declaratory relief to decide justiciable article V issues. 

The Ervin Billl .. attempts ,to bar 1Ill judicial review of its pro­
visions by insisting that constitutional issues "shall be determinable by 
the Congress of the United States and its decisions thereon shall be 
binding on all others, including State and Federal COurts."198 How­
ever, there is serious question of the effectiveness and constitutionality 
of this approach. The Congress has considerable power over the juris­
diction of lower federal courts, the appellate jurisdiction of the Su­
preme Court, and the jurisdiction of state courts when federal questions 
are involved.18T However, Congress has no power to expand or limit 

192. 395 U.s. 486 (1969). 
193. This section assigns to each house of Congress the exclusive power to judge 

the elections and qualificatioDl of its memben, and to punish Ibem for diIorderly con­
duct. U.s. CoNST. art. I, I 5. 

194. 395 U.s. at 499. Some pages later the Court elaborated upon the appropriate­
ness of declaratory relief under the circUD1Slances: 

Respondents do maintain, bowever, that this case is not justiCiable because, 
they assert, it is impossible for a federal court to "mold effective relief for re­
solving tb·, case." .•• We need express no opinion about the appropriateness 
of coercive relief in this case, for petitioners sought a declaratory Judgment, 
a form of relief the District Court could bave issued • • •• The availability
of declaratory relief depends upon whether there is a live dispute between the 
parties, . . . and a request for eleclaratol}' relief may be COIIIiideJed independ­
ently of wbether other forms of relief are appropriate. 

Id. at 517·18. 
195. S. 1272, 93d Cong., 1st ScSI. (1973), 
196. Id. It 3(b), 5(c), 10(b), 13(c). 
197. 	 [Hlaving a right to prescribe, OmgreS8 may withhold from any court of 

its creation jurisdiction of any of the enumeralt'd co~t,ovelSirs" Cou.ts created 
by statute can have DO jurisdiction but sucb as tbe IlatUte confen. 

• • . "fI1he statute whicb does preac:ribe the limits of their jurisdiction, can­
not be in conflict with the Constitution, unless it confers power. not enumer­
ated therein. 

Such bas been the doctrine held bf this court since its first establilbment. 
To enumerate all the cases in whicb It has either been directly IIdvauctid or 
tacitly assumed would be tedious and UlUlecessal}'. 

Sheldon v. Sill, 49 U.s. (8 How.) 441,449 (1850). Likewise, in Kline v. Burke Con,tr. 
Co., 260 U.s. 226, 234 (1922), the Court noted that "Only the jurisdiction of the Su­
preme Court is derived direc:dy from the Constitutiou. Every· other court created by 
the general government derives its jurisdiction wbolly from the authority of COngre...• 
See .eMmly C. Wa1oaT, supra note 130, I 10; Hart, The Power of COll6nu to Limit 
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the original jurisdiction of the Supreme COurt.198 Thus if the Ervin 
Bill should be enacted, it would clearly be ineffective to bar an original 
suit in the Supreme Court in which a State were a party. lB. For ex­
ample, should a State, whose application for a convention was rejected 
as inadequate under the Ervin Bill object to the provisions of that bill 
as unconstitutional, presumably that State could bring suit in the Su­
preme Court to have its application declared valid under article V. 
Since there would be both a federal question and a State as a party 
involved, such a suit would fall squarely within the original jurisdiction 
of the Supreme Court."oo Further, since the Court cannot be made 
to apply a rule of law which it finds unconstitutional,201 congressional 
attempts to exclude judicial review or limit the original jurisdiction of 
the Supreme Court would be ineffective. This fact is of critical im­
portance, for at various. stages in the alternative amendment process, 
it is probable that the States which have petitioned Congress for a con­
vention will be the parties most likely to challenge any act or lack of 
action by Congress which such States feel interferes with their preroga­
tives under article V. 

The question of justiciability of the amendment process generally 
and of the alternative amendment procedure specifically remains un­
settled. Likewise the power of Congress to limit judicial review of is­
sues arising under article V is restricted, and in an important class of 
cases, that power is ineffective. The'scope of the judicial power over 
the amendment process is today so poorly defined that no one, for any 
purpose, should presume that the federal courts will not play an im­
portant role in the future development of article V. 

IV. NOSTRUM 

In retrospect, perhaps the most striking feature of the above dis­
cussion is the sharp disagreement among legal scholars regarding the 
distribution and scope of the amendment power, particularly with 

the lurisdiction of FedeNt Courts: an Exercise in Dialectic, 66 HARV. L. REV. 1362 
(1953). 

198. E.g., Marbury v. Madison, S U.S. (I Cranch) 137 (1803). Wright also points 
out that the Supreme Court has always understood that the constitutionaIgrant..oLnrigi· 
nal jurisdiction is self..,xecuting, and thus Congress cannot take it away. C. WRIGHT, 
supra note 130, § 10. 

199. U.S. CONST. art. m, § 2. 
200. For a general IlOvieW of the original jurisdiction of the Supreme Court see C. 

WRIGHT, supra DOte 130, §§ 109-10. 
201. E.g., Yakus v. United StaleD, 321 U.S. 414 (1944); United States v. Klein, 80 

U.S. (13 Wall.) 128 (1871). 
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respect to the convention procedure. Indeed, on the subject of consti­
tutional conventions, the Constitution is either textually ambiguous or 
provocatively mum. In truth, then, no one really knows how to amend 
the Constitution by convention, and among those who claim to know, 
there are general differences of opinion on even ·the most fundamental 
propositions. Accordingly, the debate and discussion concerning 
article V has resolved nothing, but has instead merely isolated the 
major points of controversy. 

In a word, the alternative amendment procedure is "imperfect"; 
and as such it is repugnant to the first of the three essential prereq­
uisites for amendment discussed earlier. 202 Our present ''imperfect'' 
understanding of the convention procedure could forever cloud the 
legitimacy of any amendment proposed and ratified tinder this process. 
The underlying political environment, if cankered by extreme partisan­
ship on some issue of basic concern, could poison the amendment proc­
ess; and should any sizable portion of ,the people become convinced 
that a con&ti.tutional amendment was wrongfully adopted 01" rejected, 
respect for the authority of the Constitution generally would be under­
mined. 

Clearly some sort of action is required which will clarify the con­
vention procedure and remove the element of risk which has so long 
forestalled full participation by the States in the amendment process. 
Now is a most propitious time to formulate policies for change, for 
there is at present no major nationwide effort by the States to have 
a convention called.208 This situation permits the convention process 
to be examined on its own merits, and not merely' as the means to a 
particular end. The lack of any serious ongoing movement to call a 
convention enables reform of article V ,to proceed without suspicion of 
the true motives of the reformers. 

Recent efforts to reform the alternative am,endment procedure 
have focused upon Congress. The Ervin Bill20• reflects the confidence 
of many that Congress can solve most of the troublesome problems 
legislatively. A recent report of ,the American Bar Association"o~ 

202. SeetextaccompanYin&!lol"417c24 ,upm. 
203. The busi!lg controversy could, however, provoke such l1li effort in tile near Iu· 

ture. See note 64 supra. 
204. S. 1272, 93d Cong., 1st Seas. (1973); discussed in notes 61-63, 96 and accom­

panying·text suprs. 
205. SPI!CJAL CoNSTITI1I10NAL CoNVE!mON Snmy CoMImTEII, ANEIIIcAN BAR As­

SOCIATION, AMENDMENT OF l'HE CoNsnnrnoN aY l'HE CONVl!N'l"lOJl MEI1IOD UNnEll 
A1iPCLE V (1974). 



883 


while suggesting that certain portions of the Ervin Bill warrant sub­
stantial revision,208 concludes nevertheless ·that legislation by Congress 
is the proper vehicle for article V reform. 201 However, the power of 
Congress is too often overstated, and the general confidence in this 
power is misplaced. Acts of Congress will prove ultimately inadequate 
for at least two reasons. 

First, the present Congress has no power ,through legislation to 
bind and limit the discretion of future Congresses. While legislation 

~·-presentIyenacted may prove entirely satisfactory for the time being, 
such legislation would remain subject to revision or repeal at any time. 
Legislation today cannot eliminate the possibility that some future Con­
gress, confronted with a strong movement to have a convention called, 
might suddenly enact new legislation, in effect changing the rules to 
make the convention more, difficult to obtain. 

Secondly, it begs the question to assert that Congress can resolve 
article V problems when the power of Congress to interfere in the con­
vention process is itself a focal point of controversy. Any attempt by 
Congress to regulate the alternative amendment procedure inevitably 
will raise the question of the power of Congress to do so, serving only 
to further complicate the issue. 

Greater direction and guidance from the Constitution itself is most 
obviously lacking, and is consequently most desperately required. 
Since the alternative amendment procedure in article V is imperfect, 
attention should focus directly upon article V and not upon Congress. 
In short, the Constitution should be amended to "perfect" article V.208 
Only when the resolution of problems in the convention procedure car­
ries with it the full force and authority of the Constitution will amend­
ment by convention become the genuine alternative to Congress it was 
intended to be.IO' 

206. In particular, the ABA report would amend Ibe Ervin Bill to provide clearly 
for federal court juriadiction of controvenies ariaiDa under article V witb.Jut reprd to 
the amount in controversy. Id. at 57. 

207. !d. at 7-9. 
208. The idea of 8Dlendina article V relative to Ibe convention procedure is cer­

tainly DOt a new one. See, e.g., note 53 and accompanYina text supra. Past attempU 
to amend article V, however, bave always arisen in the context of lOme otber, more im­
mediate political issue. Amending article V baa IIICIIt often been suggested as a ICCOD­
dary device to achieve a primary political purpoae. The time has now come for article 
V to be cO'8idered on its own merits. 

209. This point, as does Ibis entire comment, presumes tbat Ibe alternative amend­
meDt procedure should be preserved. 1'his commentator rejects arguments suggestina 
that the convention procedure is a mere historical relic and should be scrapped entirely, 
1eavina the congressioual mode as the aole Dlelllll of plOpOlina coDStitutinual ameJIII. 
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Congress should propose and the States should ratify a constitu­
tional amendment expanding and clarifying article V. The following 
language illustrates what such an amendment might attempt to dO.l10 

ARTICLE V. 

SECTION I. The Congress, whenever two-thirds of both Houses 
shall deem it necessary, shall propose Amendments to this 
Constitution. 

SECTION 2. Upon -the application of the Legislatures of two­
thirds of the several States within any__-year period. 
Congress shall call a Convention which shall have the power 
to propose Amendments to this Constitution; provided tJuU 
Congress shall not have power to call a Convention except 
upon such application, and 

a. 	such Applications shall 
L 	 reasonably reflect a common desire for 

amendment upon a particular subject, or 
ii. 	shall reflect a common desire to amend in a 

general manner the provisions of this Consti­
tution; and provided further tJuU 

b. in issuing the call for a Convention, Conaress shall 
i provide for the total number of delegates, the 

manner of their selection, and the ap­
portionment of their number amoag the sev­
eral States, and 

D. 	 specify the date, time and place of the tint 
meeting of the Convention, and 

iii. fix the compensation of the delegates and 
provide for the expenses of the Convention, 
to be paid from the Treasury. 

A OOIlvention called under this Article shall oot remain in ses­
sion beyond the expiration of the Congress which originally called 
it into session, except whenever two-thirds of both Houses of that 
Congress shall deem it necessary, and then only for 8 term not to 
exceed diat of the next-elected Congress. 

When,under rules and procedures agreed to by the delegates. 
the Convention shall have concluded its business, it shall present to 
the Congress all proposed Amendments agreed to; the Congress 
shall then submit these proposed Amendments to the States for 
ratification subject to SECTION 3 of this Article: provided tho, the 

menls. Ct. note 4' .upra. 1be remainder of the COIDmenl is intended to IUQIIIl meaaa 
wllereby the conYeation ,;ct.;re can be praerved IIICI revitaliled. 

210. Tho complete of praeut article V appeara in fOIl -JIIIIJiuI IIIICeI 
3-4 ..pta. 
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Congress shall not be obliged to submit for ratification any pro­
posed amendment which two-thirds of both Houses agree does not 
l"easonably relate to the particular subject manifested in the ap­
plications for a Convention under SECTION 2, Clause I(a) (i) of 
this Article. 
SECTION 3. Amendments proposed under this Article shall be 

valid to all Intents and Purposes, as part of this Con­
stitution, when ratified by 'the Legislatures of three-fourths 
of the several States, or by Conventions in three-fourths 
thereof, as the one or the other Mode of Ratification may be 
proposed by the Congress: Provided that no State, without 
its Consent, shall be deprived of its equal Suffrage in the 
Senate. 

SECTION 4. Acts of Congress under this Article are not subject to 
disapproval by the President under the provisions of Article 
I, SECTION 7 of this Constitution. 

Sections 1 and 3' are intended to preserve the present congres­
sional mode of proposing amendments. Note that the ratification proc­
ess in section 3 would apply equally to both the congressional and con­
vention procedure. Language in original article V pertaining to the 
end of the slave trade in 1808 is obsolete and has been eliminated. 

Section 2 provides a revised procedure for proposing amendments 
by constitutional convention and attempts to resolve many of the prob­
lems inherent in original article V. Section 2, clause I insures th~ 
existence of a national consensus for amendment by requiring that state 
applications be submitted within a specified number of years in order 
to be counted toward fulfilling the ,two-thirds requirement. The pre­
cise number of years is left blank and would be subject to ,thorough 
consideration by Congress and the States. Clause I, by its use of the 
plural form "Amendments," is intended to make clear the power of 
the convention to propose more 'than one amendment, providing all 
other conditions are satisfied. 

The two provisos to section 2, clause I set out the requirements 
for a valid application and delineate the powers of Congress over the 
initial proceedings. In addition, the first clause of the first proviso 
makes it impossible for Congress to call a convention unless the States 
apply for one. Congress would not, under this provision, have pow~r 
to call a convention on its own initiative. A national consensus for 
amendment, expressed in applications from two-thirds of the States, is 
thus made a prerequisite to the calling of a convention. 

Section 2, ~lause I, subsection a(i) contemplates an appropriate 
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national consensus by providing that applications which do not. pertain 
to the same general subject will not be counted toward the two-thirds 
requirement. . Congress, as the body which has responsibility for call­
ing the convention, would make the initial de~ation of whether 
a sufficient number of "reasonably-related" applications had been sub­
mitted. Any dispute unde~ 8(i) whether an application should be 
counted could be resolved in the courts, and the. weight given to Con­
gress' determination that a particular application did not bear sufficient 
relationship to others would also be for the courts to decide.111 Sub­
section a(ii) is cast in disjunctive terms from a(i) and preserves the 
right of the States 'to petition for a convention with power to propose 
general, far-ranging revisions of our constitutional system. Such pro­
posals would, however, be subject to ratification under section 3. 
Phrasing a(i) and a(ii) in the alternative makes it clear that a general 
convention may be called only when specifically requested and that ap­
plications within the time limit from two-thirds of the States on a variety 
of different subjects do not warrant or require Congress' calling a gen­
eral convention. 

Section 2, clause J, subsection b(i) gives Congress the power and 
obligation to determine the number, manner of selection· and appor­
tionment of delegates to the convention. The question of whether 
members of Congress may simultaneously serve as delegates is~ im­
plicitly left subject to the rulemaking authority of the convention re­
ferred to in clause m. Subsection b(ii) permits Congress to fulfill its 
duty to call the convention by provjding for the date, time and place 
of the /irst meeting of the convention. Once convened, the convention 
would then be· free to determine its own schedule and meeting place. 
Subsection b(iii) imposes a duty upon Congress to appropriate funds 
for the expenses of the convention, so that Congress could not by in­

111. This commeDtator believes that IIUclJ issues as this, pnseutecl in the COIItext of 
an article V amended as herein suuested. would clearly be within the judicial power 
of the federal courts under article 111. Accordingly, langua1JC to lbis effecl in article 
V is not required. In order to insure the availability of a judicial forum for lbe ultimate 
reSQ)ution of article V disputes, Conaress could enact a apecial statute exteDdin& jurisdic­
lion over such matters 10 the federal courts, PrenJmably wilb no ill" isdiclional amount 
requirement. ct. SPECIAL CoNS1TRlTlONAL C0NVl!N110N SruoY CoMMI1TEE. A_ 
BAR AssocIATION, lupra note 205, • 16(a), at 57. Since time is a key factor in .... 
sembling the required number of petitions under lbis amended article V, lOme pl'!lVision 
for expedited appeala sbould be included if jurisdiction arises originally in the federal 
district courts. In cases where a State is a party to the action, serious consideration 
sbould be given to expressly including such cases wilbin lbe origillal and exclusive juris­
diction of lbe Supreme Court under 18 U.S.C•• 1251 (1970), sinc:c such a c:.- would 
present iaaues of paramount CODItitutiODal simifk:aace 
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direction defeat the purpose of the convention by depriving it of 
financial, support. 

Section 2, clause II is designed ,to allay fears of those who are 
anxious that the convention would transform itself into a permanent 
and perpetual "fourth branch of the government" Under this clause, 
the maximum length of a convention would be just under four years, 
presuming the original convention to be called immediately after the 
swearing-in of a newly-elected Congress. The convention could be ex­
tended beyond the two-year term of that Congress only by consent of 
Congress, and then for only one additional two-year term. Since two­
thirds of both houses is required to submit for ratification an amend­
ment proposed by Congress, this same supermajority should be re­
quired to extend a convention. Note that "extension" of a convention 
already in session differs from "calling" a convention originally. Under 
section 2, clause I, Congress is not permitted to call a convention unless 
it has a sufficient nuinber of valid applications. Section 2, clause n, 
however, would permit Congress in its discretion to extend a conven­
tion which it had originally called, and such extension would not re­
quire further applications. Only one extension is' pennitted, since 
there is no assurance that the national consensus would continue for 
a longer period of time. If such a consensus were to persist, it could 
again, be manifested by applications for a new convention. 

Section 2, clause ill provides the machinery with which the con­
vention actually proposes amendments. Under the ''rules and pr0­
cedures" au.thority recognized by this clause, the delegates would adopt 
their own rules of procedure and would have power to determine the 
size of the majority needed to propose a particular amendment The' 
clause requires presentation of all proposed amendments to Congress. 
which in turn has ·the responsibility of submitting them to the States . 
for ratification under section 3. The proviso to clause ill strikes an 
essential balance between the powers of Congress and those of the con­
vention. If two-thirds of both houses of Congress agree ·that any or 
all of the proposed amendments do not pertain to the particular sub­
ject matter stated in the applications [section 2, clause Ia(i)], then 
Congress may refuse to submit such amendments for ratification. 
Again, this congressional determination should be reviewable in the 
federal courts. III All amendments proposed by a general convention 

212. Su DOte 211 61111'" 
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called under section 2, clause Ia(ii) should be submitted for ratification 
since the proviso in clause III does not apply in this situation. 

Section 4 would write into the ConstiMion the sound wisdom of 
the Supreme Court in Hollingsworth v. Virginia218 to the effect that 
the President's veto does not apply to acts of Congress involving consti­
tutional amendments. This section would apply to acts of Congress 
pursuant to either mode of amendment 

Recent events have focused popular attention upon our Constitu­
·tion and the fundamental principles of our form of government to a 
degree unmatched perhaps since the great ratification debates of the 
eighteenth century. In return, our constitutional system has proved its 
worth, its strength and ability to withstand extreme challenge and 
emerge the better for it. Accordingly. the present affords an ideal 
time to consider the problems inherent in ·the procedure whereby our 
Constitution may be changed as contemporary wisdom dictates. In so 
doing. the role of the States in the constitutional amendment process 
can be reaffirmed. This can best be achieved by amending the words 
of the Founding Fathers to reflect more accurately their original expect­
ations. Until this is done. there remains with us the spectre of a fresh 
constitutional crisis. one involving not merely the petty motives and 
ambitions of ipdividual persons, but the very right of States to deter­
mine to some extent the essential terms of their federalism. 

MICHAEL A. ALMOND 

:m. 3 U.s. (3 DaIl.) 378 (1798), diICusIed ja DOfAl14311q1lt1. 



889 


(Ohio State Law Jou:rnaL-~-1970, Vol 31) 

THE MANDATORY REFERENDUM ON CALLING A STATE 
CONSTITUTIONAL CONVENTION: ENFORCING THE 
PEOPLE'S RIGHT TO REFORM THEIR GQVERNMENT 

By ROBERT J. MARTINEAU· 

I. . INTRODUcnON 

Included in the constitutions of thirty seven of the fifty states is the 
bold and provocative manifesto that the peoplel have the right at all 
times to alter or reform their goverrunent.2 This statement. which found 
early expression in the Declaration of Independence.· is generally con­
sidered to be another way of phrasing the principle that ultimate sovereign 
power is in the people.' The direct exercise of sovereignty by the people 
of a state is. with one exception. limited to voting on statutory or con­
stitutional measures presented through the initiative. referendum or con­
stitutional revision procedures specified in state constitutions. In all 
other situations the people have delegated their soverei8l1ty to their state 
government. Even the three acts of popular soveignty listed find their 
source in the state constitution and not in the inherent power of the pe0­
ple. There is, however, one aspect of sovereignty that does not depend 

• .AssociaIe Profcssor of Law. UDiversity of ·10_ The author wishes 10 ecknowledse the 
contribution of JOll H. Kent. his research assisWlt, in the prepuation of dais article. 
25 (1917). Sa"uo forkosd>. Who _ Ib_ HPIIOPJ." ;" Ib# P_bl# 10 Ib, Co"slilMlioft. 
19 CAsE W. llI!S. L RIIV. 644 (1968). 

1 The definition of "people" is discuaaed in HoAR, CoNSTITUTIONAL CoNVllNTlONS 16­
25 (1917). See &lao forkosd>. Who _ IN HPMI/JI'" ;" IN r-bJ. IQ Ib# COfUlihI­
Iio'" 19 CAsE W. lUIS. L. llBv. 644 (1968). 

2 Alabama, art. I. §2: Arkansu. art. II. §1: California, an. I. §2: Colorado. art. II, §2: 
Connecticut, art. I. §2; Delaware. Preamble; Geo'Bia, art. I. §2-501; Idaho. art.. I, §2: Indiana, 
art. I. §1: Iowa, art. 1. §2; Kentucky, §4; Maine. art. I. §2; Maryt.ncl. Declaration of lliahll 
art. I; Massachusetts, p<. I. art. VII; Minneaota, an. I. §1; Mississippi. art. 3. §6; Missouri. art. 
I, §3: Montana, art. Ill. §2; Nevada. art. I. §2: New Hampshire. p<. I. art. X; New leraey. art. 
I. §2: NOM Carolina, art. I. §3. NOM Dakora, art.. I, §2; Ohio. art. I, §2; Oklahoma, art.. D. §1; 
Oregon, art. I, §1; Pennsylvania, art.. I. §2; Rhode Island. art. I. §1; Soncb Carolina, art. I. 
§1; South Dakora, art. VI. §26; TeoneSsee, art.. I. §1; Tex .., art. I. §2; Utah, art.. I. §2; Ver­
mont, c. I, art. 7; VirBinia. an. I. §3; Wesr VirBinia, art.. 3, §3; WyomillB, art. I, 11. Of the 
other thineen ...res, Alaska, Arizona, Florida, Hawaii, Kanw, Michipn and Washinston 
provide in their ronatitution. thar political power is inherent in the people, Illinoi.. Wis­
lXlDSin and Nebraska thor government derives iu powen from the ronaent of the governed. 
Louisiana thor government oriBinares from the people, and New Mexiro that political power 
is vested in and derived from the people. In addition, .Alaska, Arizona, Florida, Kanau, 
Louisiana, Micbisan. Nebraska, New Mezico. and Washington have conatitutional ._u 
thor all unenumerared powen are rcuined by the people. .()o!y New York bM DO p_iaioG 
thor refers 10 any basic political riahl existins in the people. 

• "Tbar whenever aDy form of Government becomes destructive of these enda, it is the 
Riaht of the People 10 allier or 10 abolish it, and 10 inaritulie New Government . .." Dec­
laration of Independence. par. 2. 

'Luther v. Borden, 48 U.s. (7 How.) 1, 47 (1849); Gatewood v. Manhewt, 403 S.W.2et 
716. 718 (Ky. 1966); Wheeler v. Board of Trus_ 200 Ga. ;23. 331·33. 37 S.E.2d 322. 
328·29 (1946); Staples v. Gilmer, 183 VL 613, 623. 33 S.E.2d 49. 53-54 (1945); Weu' ,,; 
Bain. 75 Pa. 39, 46 (1873); HOAJ., CoNmlVDONAL CoNvmmOtilS 11-15 (1917). 
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upon the state constitution but, rather, is inherent in the people of a 
state-the power to revise their form of government by means of a con­
stitutional convention. The state constitutional convention has been de­
scribed as (in the field of constitution writing) the repository of the 
sovereignty of the people-an all-powerful body, subject to no limitations 
except those imposed by the people themselves and by the Federal Con­
stitution.- It is through the constitutional convention and the subsequent 
referendum on its proposals that the people are able to exercise directly 
their right to alter or reform their government. The constitutional con­
vention has been considered so basic that the power to have a convention 
has been held to exist even though the state constitution makes no 
mention of it.' 

The usual procedure for a state to follow in having a constitutional 
convention involves (l) a decision by the state legislature to submit the 
question of calling a convention to the people; (2) a favorable vote by 
the people; (~) the adoption by the legislature of enabling legislation 
for the convention including providing for the election of delegates to 
the convention and funding the convention; (4) the election of the dele­
gates. Under this process the holding of a convention is completely de­
pendent upon the legislature. A number of states have, however, at­
tempted to bypass the legislature by including in their constitutions not 
only the statement as to the right of the people to change their government 
but also a requirement that the question of calling a constitutional conven­
tion be submitted to the people at specified or minimum intervals. These 
provisions direct that if the people in a mandatory referendum vote for a 
convention, a convention be held, and they either are self-executing to the 
extent that no further legislative action is necessary for a convention to be 
held, or impose a duty upon the legislature to provide the mechanics for 
holding a convention. At the present time, there are eleven statesT with 

• Anderson v. Baker. 23 Md. ~31. 616 (186~) quoted with approval in Board of Super· 
wison of EIeaions v. At1ID1'DeJ Geaeral, 246 Md. 417. 433-34. 229 A.2d 388. 397 (1967); 
HoAa. CoNmnmONAL CoNvBNTIONS 128-48 (1917); DoDD, THE llBvl8iON AND AMEND­
MJ!NT OF STATB CoNmrvnONs 72-117 (1910); Note. S_ Co..Ii,IIIio... CluIIIge: TN 
Co..IiI"Iio... CO.......,iotJ. ~4 VA. L REV. 99~. 1012-16 (1968). Nore. TN C08SIiIM,io".t Con· 
.611#0•• III N_ .... Po_s-A.'" IN A.......g Pro....... 1966 UTAH L llBv. 390. 
401..()9; Whire. Jf.........., .... R...ui/HI 0/ S_ Co..~. 100 U. PA. L llBv. 1132. 
113947 (l~2); Nore. SIIII. Co..IiIM,io'" COfW..,;O..: U.illllio., /HI TbsW Pow"'. " 
IOWA L llBv. 244. 261·62 (1969). The priocipai exponent of cbe IXIntlarf view is JAMBSON. 
CoNSTITUnONAL CoNvBNnONs 301-28 (4th ed. 1887). 

'Haney v. llid,seway, - Ark. -. 4~0 S.W.2d 281 (1970); Board of Supervison of 
EIeaions v. AttOrney General, 246 Md. 417, 229 A.2d 388 (1967); Gatewood v. Matthews. 
403 S.W.2d 716 (K,. 1966), HOAII, CoNSTlTUnoNAL CoNVBNnONS:ch. IV (1917); DoDD. 
THB lUMSiON AND AMBNilMBNT OF STATB CoNsnrvTlONS 44 (1910); White, Jf........., 
tttul RSflisio. 0/ S/III, C08SIiIIIIio.., 100 U. PA. L REV. 1132. 1134-3~ (19~2). 

7 Alaska, Connecticut. HaWllii. Iowa, Maryland, Micbisan. Missouri, New Hampshire. N .... 
York, Ohio and Oklaboma. Arkansas and D1ioois will join the group if the new IXInstitu· 
lions edopred by the 1969 Arkansas constitutional convention and the 1970 Illinois coosti­
cucional IXInvention are recified by the voren in Novanber and December, 1970, respectively. 
In the Appead.iz there is a stare by scare listing of the mandatory referendum provisioo of 

http:Appead.iz
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mandatory referendum provisions and, in view of the recent spate of con­
stitutional conventions8 and the trend toward the inclusion by these conven­
tions of the mandatory referendum in state constitutions: it is likely that 
there will be an increasing number of mandatory elections on the issue of 
calling a constitutional convention. Whenever the convention issue is sub­
mitted pursuant to a constitutional directive but the actual holding of a 
convention is dependent upon legislative action, there is always the risk 
that the legislature will not comply with its duty to see that a convention 
is held. This has, in fact, occurred on several occasions in the past.IO 

The question prescmted by this situation is whether the judicial process 
is available to force the holding of a convention. Up to the present 
this issue has never been judicially determined, but the general opinion is 
that a court in these circumstances is powerless.1l In this article, the 
history and use of the mandatory referendum on calling a constitutional 
convention will be reviewed, the advisibility of the different types of man­
datory referendum provisions will be assessed, and an analysis made of the 
legal theories which are available to provide justification for a court to 
make effective a vote for a constitutional convention and thus enforce the 
people's right to reform or alter their government. 

the scare conslitutioo, the dace of eoch maadaIory IUbmissioo, the .- at eoch I1lbmissioo, 
and " ._nt as flO whedaer the vott milled ill a conv",ltioo beo.. held. The __ .. 
lisIed in the order ill which they adopred the maadaIory refetendum. 

8 Durins the period 19'0-6', fifteen COnstitutioDai conventions were held. Saum and 
Craig, SI416 COflsJililioful ConWfllit»os: 19'0-6'. 39 STATB GoVT. U2, 1'2·H (1966). 
In the put three yeatS Arkansas. Hawaii, Illinois, Maryland, New Muico, New York, Penn· 
sylvania and Rhode Island have had conventions . 

• Since 19~9 Hawaii,. Alaska and Coooe<:ticut have ind~ the mandafiOry refetendum 
iD their CODslitutio.... In addition within the last three yeara constitutional convention. 
in Rhode Island and New Muico iIlcorponted " mandafiOry refeteDd~ in their constitutional 
propooals but ill both stateS the DeW constitutions were rejeaocl by the vpcea. The 1969 
Arkansas constitutional convention has proposed a constitution with a maadaIory referendum 
and the 1970 Illinois cooslitutional convention has voted to do Iilrewise. In 1968 Florida 
adopoed a Ieaislalively drafted constitution which authorizo:s " vole OD calIiAs a constitu­
tional conveution only when the issue has been put on the ballot by an iIlitiative petition. If 
the vote is ill favor of a CODvention, the procedure for callin& " con~lion is self.aecutiDI 
and lIDt dependeDt upon Ieplaliv. action. Pia. Const. art. Xl, §4. The National Municipal 
League's Model State Constitution also provides for a mandafiOry IIlbmissioo at least ona! every 
15 years. Model State Const. art. 12, sec. 12.03(0) (6th ed.rev. 1968). 

10 See "'/N at notes U-17. 
11 .. mbe decision to revise the constitution by _. 01 " convention haviftB been made, 

it is the lesal obliption of the legislature to provide for: the holdiftB of the con~tion. 
Unfortunately, however, the filet that the people have voted for " convention provides little 
assurance that the legislature will properly discbatse its mponsibiliry, as the e><perieoce 
of Iowa wdl illustrates.. Since the legislature CaDDot be mandamused, there is apparently no 
effective Iesal remedy." GRAVES, AMDlCAN· STATB GoVERNMENT 71-72 (4th ed. 19H); 
WIIBBLBII, CM,"" '" p"""",,,,1tIl Law,· ill SAUENT IssullS OF CoNS'IlTIJnONAL RBVl· 
SlON '9 (Wheeler ed., 1961); S11Wl, MBTHoDs OF CoNsrmmONAL JlBF0D4 88 (19~4); 
HOA1l, CoNSTlnmONAL CoNvENTIONS 71·76, 117·18 (1917); Note, Swu Coruliltilio..J 
Cb"",,, The Cons,""",,Y Co1wmIiOfO. '4 VA. L llBv. 99', 1008 (1968); Note, Tbe COD­
IliI"",,n4 COfI~"'IiOfO. 11. NIlS",. _ POlHrs·tf"J lhe .4.• ...Ji", P,o"',.,e. 1966 UTAH L 
RBV. 390, 397; Dodd, }tiJki4JJ, N_f~1e P--"iotIs of COIJIJiJOIJiolll, 80 U. PA. L 
llBv. )4, 78·80 (1931). The only sugsestion to the contrary is found ill Note, SltIIe COlli'" .... 
lion4 Con_io"s: UmiltlliOfOs on Tbew Powers, " IOWA L llBv. 244,252·53 (1969). 

59-609 0 - 80 - 57 

http:powerless.1l
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II. THE CoNSTITUTIONAL PROVISIONS 

There have been a total of fifteen states which at some time in their 
history have included in their constitutions a mandatory referendum reo 
quirement.'2 Submission of the convention issue pursuant to these pro­
visions has occurred on seventy-two" occasions. Twenty-nine times a ma­
jority of those voting on the question were in favor of a convention. Of 
these twenty-nine pro-convention votes, twenty-one have resulted in consti­
tutional conventions being held. It In the other eight instances a conven­
tion was not called, three times because of an outright refusal on the 
part of the legislature to pass the necessary legislation, II and five times in 
part because the constitutional provision was read to require a majority 
voting in favor of a convention greater than a simple majority of those 
voting on the question." On one other occasion the legislature of New 
York, after the people had voted for a convention, delayed the holding 
of a convention for eight years.1T . This could be considered at least a 
partial non-compIiance with the constitional mandate. 

Three states adopted their mandatory referendum provisions prior to 
1800, three in the period 1801-1850, four from 1851-1900, two more be­
tween 1901-1950, and four since 1950.18 Under the constitutions of the 
first four of these states, the sole means whereby the constitutions could 
be revised or amended was by a constitutional convention called pursuant 

12 A1aska, Connecticut, Hawaii, Indiana, Iowa, Kentucky, Maryland, Massachusetts, Mich­
igan, MWouri, New Hampshire, New York, Ohio, Oklahoma, aDd Virginia, wilh Arwsas 
and Winois as potenlial members of this group_ For more detailed ioformation as 10 
each swe, see the Appendix. 

18 The number of submissions in each stare are: Indiana, 2; Iowa, 10; KcnNCky, 1 (submis­
sions occurred in 1797 and 1798 bur because the issue bad 10 be appcoved in each year 10 be 
effective !hey are counred as one); Maryland, 4; Massachusetts, 1; Michigan, 7; Missouri, 3; 
New Hampshire, 30; New York, S; Ohio, ,; Oklahoma, 3; Virginia, L For more detailed in­
formation induding the dares of the submissions, see the Appendix. 

to The Sta~ in which mandatory referenda have leSulred in convenrions being held, 
and the year of _h referendum, are: Kenrucky, 1797 and 1798; Michigan, 1866, 1961; 
Missouri, 1921, 1942; New Hampshire, 18'0, 1876, 1886, 1900, 1910, 1916, 1928, 1937 
1946, 19'4, 1962; New York, 1866, 1886, 1936; Ohio, 1871, 1910. For more detliled in­
formation as 10 each referendum, see the Appendix. 

13 New Hampshire, 1861, 1864; Iowa, 1920. For more detailed information, sec the 
Appendix. Graves, SI;lU Co"s,il",;otul I..nv: A Tw",';y-P;"I Ye.... S"tfltfllW1, 8 Ww. II< 
MARy L REV. I, 6 (1966) relares that in California the legislarure in 1934 and again in 
1946 refused to call a constitutional convention afret the vorers had adopred initiated pro­
posals for a convention. 

16 Maryland, 1930, 19S0; Massachu..etts, 1795; Michigan, 1898, 19'8. For more detailed 
information, see the Appendix. 

17 S,e nOle 25, ;,,/r.. 

18Massachuser:ts, 1780; New Hampshire, 1792; Kennicky, 1792; Iodiana, 1816; New 
York, 1846; Michigan, 18'0; Maryland, 18'1; Ohio, 18S1; Iowa, 1857; Virginia, 1870; 
Oklahoma, 1907; Missouri, 1920; Alaska, 1959; Hawaii, 1959; Connecticut, 196'. New 
Hampshire had included in irs constitution of 1784 • mandate that seven years after the 
effective date of that constirution delegates were to be elected to a convention to consider re­
visions in thaI constirution. The convention which convened in 1791 drafred what became the 
1792 constitution. CoLBY, MANuAL OF THE CONSTITUTION OF NEW HAMPSHIIUI 140-45 
(1902). 
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to a mandatory referendum. The philosophy of these states would ap­
pear to have been that the task of changing the constitution was reserved 
solely to the people and that the legislature was to have no role in it,. 
neither by being able to propose amendments nor by having specific au­
thority on its own initiative to call a convention or to submit the ques­
tion to tru.,. people. . New York in its 1846 constitution was the first state 
to combine a mandatory referendum provision with legislative authority 
to propose spedfic;amendments.19 The committee of the 1846 New York 
convention which proposed the requirement to that convention defended 
it on the grounds that "it asserted a great principle, and that once in 
twenty years they might have the matters into their own hands," but "if the 
people were satisfied with the Constitution, they could endorse it, and the 
state of things would continue. "20 Similar sentiments were expressed in 
the 1850-51 Ohio constitutional convention and the New York Constitu­
tion was pointed to as an example to follow.21 The reason expressed for 
the mandatory referendum in the 1857 Iowa convention-a desire to in­
sure that the people are able to exercise their right to reform their gover~­
ment without interference by the legislature22-has· become the most 
often articulated basis for it.II 

There are two major points upon which mandatory referendum provi­
sions may differ. The first and most important is whether the section is 
self-executing, i.e. once the voters speak in favor of a tonvention one will 
be held without further action by the legislature. Of the eleven states 
which now have the mandatory referendum. the constitutions of A1asIca, 
Hawaii, Michigan, Missouri, New York, and New Hampshire are self­
executing, while Connecticut, Iowa, Maryland, Ohio and Oklahoma (plus 
Arkansas and Illinois if their new constitutions are ratified) depend upon 
legislative action to make them e£fective.h There is ample justification 
for a provision which is self-executing. This is the surest way in which 
the avowed purpose of the mandatory referendum provision-to permit 
the people to exercise their right to reform their government without 
interference by the existing government---an be fulfilled. The self­
executing provision also avoids the problems necessarily involved in an 
effort to obtain a convention through the judicial process. To the ex­
tent that conflicts between different branches of government can be 
avoided, they should be. 

11 N. Y. CONST. art. XIII (1846). 
20 NEW YOIIlt STATE CoNSTITUTIONAL CONVENTION COMMITTEE, l.IIGI$LATURE <laGAN-

IZATiON AND PoWERS 365 (1938). 
21 U DEBATES 01' 1850-51 OIDO CONSnruTiONAL CoNVENTION 429-36 (1851). 
221 DEBATES 01' 18H IOWA CONSTITUTIONAL CoNVENTION 604-09 (1857). 
III See e.g., DEBATES 01' 1950 HAWAII CONSnruTiONAL CONVENTION 748·49 (1961); 

WHEELER, Changi"g Ihe FutlrU.",1tIl La"" in SALIENT ISSUES 01' CONSTITUTIONAL 8.11­
VISION 58-5~ (Wheeler ed. 1961). 

24 The relevant constitutional provision of each slate is set out in the Appeudix. 
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The other major difference between the states is on the question of the 
majority required by the constitution to have a convention. Several of 
the states have in the past required a majority of all those voting at the 
election rather than a voting-on-the.question majority before a conven­
tion would have to be held. Experience has shown, however, that it is 
almost impoSsible in a general election to have a majority even vote on a 
constitutional issue, much less be in favor of a proposition. Now only 
Maryland would appear to require the voting-at-the·election majority. 
This trend is advisable because it avoids having the person who votes at 
the election, but not on the referendum question, counted as a negative 
vote. Treating his non-vote in this manner is a presumption that has 
no basis in fact and thus should not be applied to the fundamental issue 
of revising the state constitution. 

III. JUDICIAL RELIEF FOR NON-CoMPLIANCE 

In determining the availability of judicial relief to obtain a conven­
tion when the legislature refuses to act in accordance. with a constitutional 
directive, it should first be noted that the early mandatory referendum 
provisions were not self-executing but depended upon the legislature to 
call the convention and provide for the election of delegates. It was 
not until the New York convention of 1894 that an attempt was made 
to bypass the legislature and make the constitution self-executing. This 
change resulted from the delay by the New York legislature in calling 
a convention after the mandatory 1886 referendum favored a conven­
tion."o It appears that New York and the other states which followed 
its lead included the self-executing provisions because in their absence 
it was thought that there was no means available to compel the legisla­
ture to call a convention after a favorable vote of the people. In those 
states that do not have a Self-executing provision, the philosophy is that 
the legislature will comply with the vote of the people.- As we have 
seen, however, this assumption is not justified because legislatures in the 
past have refused or neglected to comply with the constitution.27 . In this 
situation must a court deny relief on the ground that it cannot force 
compliance with the constitution? There are several theories which indi­
cate that a court may be able to compel· the calling of a convention and 
thus make effective the people's right to reform their government. 

The principle that a court lacks power to do anything in the face of 
a legislative refusal to do what the constitution commands is based on 
several different theories: (1) mandamus will not issue to compel the 
legislature to pass legislation which necessarily involves the exercise of 

IG NEW YORK STATE CoNSTITUTIONAL CoNvENTION CoMMrrTEE, l.BGISLATIVE OR­
GANIZATION AND POWllIS 369·70 (1938). 

_ SH '.g., I DI!IIATBS OF 1857 IOWA CONSTITUTIONAL CoNVENTION 622·26 (1857). 

27 See DOlI: 15, 11I/W4. 
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discretion;28 (2) one branch of government cannot interfere with an­
other branch in the performance of duties exclusively committed by the 
constitution to the latter.28 Both of these theories are generally encom­
passed by the concepts of separation of powers, political question and 
non-justiciability.ao 

One potential justification for judicial involvement in the calling of 
a constitutional convention lies in the nature of the convention and the 
role of the legislature in calling a convention. A careful analysis of 
both of these issues was made by the ~aryland Court of Appeals in 
Board of S.perllisors of Ejections II. Allorney GeneraJ.31 The people of 
Maryland at a special election in 1966 had voted to have a constitutional 
convention.82 In considering the enabling legiSlation for the conven­
tion, an argument arose as to whether members of the legislature were 
able to be delegates to the convention notwithstanding a prohibition in 
the Maryland constitution against a person holding more than one public 
office. The legislature caused a declaratory judgment suit to be filed to 
determine this and other relevant questions, including that of. whether 
the legislature could delay the calling of a convention beyond the deadline 
included in the 1966 referendum. The court held on the main issue that 
legislators and other public officials could be delegates to a constitutional 
convention. It reasoned that the ~land constitutional prohibition 
against a person holding more than one office applied only to offices 
created by or under the constitution, that the office of convention dele­
gate was not an office created by or under the constitution, and thus the 
prohibition did not apply.88 In deciding that a convention delegate was 
not an officer under the constitution, the court held that a convention is 
not an agency under the constitution but is the direct agent of the people 
and exists independent of the constitution as the means by which the 
people exercise their reserved and inherent right to alter or reform their 
government. As corollaries to this, the court stated that the role of the 
legislature in the calling of a constitutional convention is independent of 
its law-making role assigned to it by the constitution, and that in par­

28Re State Census, 6 S.D. ~40, 542, 62 N.W. 129,130 (1895); Fequs Y. Marks, 321 JU. 
'10, 517-18, 152 N.E. '57, 560 (1926). Note, S_ C01UliWIiowl a.....: TN CofuIiIII.. 
1i<mtJ Con"...';",., 111 N_,. IIIIIl P"U1l1rs·A..J lin A......' "hoelilMU, 1966 UTAH L IUIV. 
390,397; GRAD, THB DIIAPTING OF STATS CoNSTlTllnONS pc. II, 2s-39 (1967). 

29 Dodd, JIHlicUIJ, N_.../ot&ibl. Providotu 0' CIHUJiI""""s. 80 U. Po\. L IUIV. 54, 56­
61, 84-92 (1931). 

30 The relationship betweeo these three CODCqICI is cIiscussed in IW... •. C-, 369 U.S. 
186, 208·37 (1962). In tltis opinion the Court pain ... out that the "nllDjua:iabilitr of a 
political questiOD is primuily a function of the separatiDa of po_" Iii. at 211. 

11 246 Md. 417, 229 A.2d 388 (1967). 
82 The 1esisIa1\lte submitted the questinn to the people lID ill own initiati~ and DOt 

porsuaDt to any specific COIIItitutiODal autbotWtion. The power of the lesislatwe u> do 
this was ODe of the issues in IIoatd of SupeIYisors of EIectiona Y. Attorney General, iJ. The 
court held that the submission was proper. 

88 Acc",J, Haney Y. Ridseway, - Atk. -, 405 S. W.2d 281 (1970). 

http:apply.88
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ticipating in calling a convention it is not carrying out its law-making 
function under the legislative article of the constitution but is merely 
assisting the people to perform their reserved constitution-making func­
tion.84 It can be concluded from this discussion that the reason the legis­
lature participates in this process is because it is a convenient agency for 
doing so and not because the tasks ordinarily performed by a legislature in 
calling a convention are inherently legislative in nature.BO If this view of 
the legislative role in the calling of a constitutional convention is ac­
cepted, the problem of separation of powers, which arises whenever it is 
suggested that a court either order a legislative body to act or act in place 
of the legislature to effectuate the people's call for a convention, does 
not appear to be relevant. The doctrine of separation of powers is con­
cerned with those governmental powers which are assigned by the con­
stitution-the legislative, executive and judicial powers.ss If as the 
Maryland court has stated, participation in the calling of a constitutional 
convention is not one of those powers, then separation of powers is not 
applicable to it and it would not be a violation of the principle for the 
court to play a role in it. 

It could be argued that the Maryland case is not on point because it 
did not involve the 20-year referendum required by the Maryland Consti­
tution but a referendwn submitted by the legislature on its own initia­
tive. In the mandatory referendum situation, the duty is specifically im­
posed by the constitution upon the legislature to call a convention if the 
people vote in favor of one. Even if the separation of powers doctrine 
is not applicable when the constitution is silent on whose function it is 
to call a convention, it does apply if the constitution imposes the obliga­
tion to call a convention upon the legislature, then no other branch of 
government has the power to interfere with the legislature'S compliance 
or non-compJiance with its constitutional duty. It is suggested that even 
though the constitution does assign the duty of calling a convention to 
the legislature when the people vote in a mandatory referendwn to have 
one, if the legislature refuses to comply with the people's directive, it 
would not violate the constitution for a court to take whatever steps 
are necessary to see that a convention is held. As has been pointed out 
by the Maryland case, the role of the legislature in the calling of a con­
vention arises out of convenience, riot because the duties involved are 

.. Board of Supervisors v. Attorney General, 246 Md. 417, 428-34, 229 A.2d 388, 394­
97 (1967). Accord, Carpenter v. Cornish, 83 N.}.L. 254, 83 A. 31 (1912); HoAII., CONSTITU­
TIONAL CoNVllN'nONS 80-85 (1917). 

8oHOAlI, CoNsTITUTIONAL CONVBNTIONS 75-78 (1917) comes very close 10 making tbis 
point. 

us People v. Bissel, 19 111. 229, 231-32 (1857). See gen.,ally, VILB, CoNSTflUTlONAL­
ISM AND THB SBPARATION OF POWIIRS (1967); JAFFE, JUDICIAL CONnOL OF ADMINISTRA­
TIVB ACTION 28-40 (1965). 

http:powers.ss
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legislative in nature.S7 It would seem strange that a constitutional assign­
ment of a duty based on convenience could be used as a reason to deny 
another agency of government, the court, the power to insure that the 
vote of the people and the directive of the constitution are made effec­
tive. Convenience would then become the master rather than the slave 
of the ultimate objective-the right of the people to reform their govern­
ment.s• To deny the power of a court to do what is necessary to make a 
reality of this basic sovereign right when the legislature refUses to carry 
out its duty on the ground that the people in the constitution have given 
to the legislature and to no one else the responsibility for assisting them 
in implementing their right, is putting form over substance. If the legis­
lature refuses to act the people have no direct recourse except to the 
courts.,e If the courts refuse to act, they have no recourse at all.40 The 
result would be that the basic feature of our system of government, the 
power of the people over the form of their government, is completely 
frustrated, and all in the name of a constitutional provision designed to 
insure that the people are able to exercise this power. It is doubtful 
that the courts would be held to be powerless in those states in which 
the responsibility for initiating the machinery for holding a convention 
is assigned not to the legislature, but to the governor, lieutenant governor 
or secretary of state.41 There should be no different result merely be­
cause the legislature rather than an official of the executive branch was 
chosen as the agent to carry out the mandate of the people. 

Several cases indicate that the traditional reluctance of courts to order 
a legislature to act may not apply in the constitutional Convention refer­
endum situation. In Board of SIIPl!f'visOfS of E/eClionsv. Allorney Gen­
eraJU the Maryland Court of Appeals, in discussing the issue of whether 
the legislature could delay the convention beyond the period authorized 
by the voters in the 1966 referendum, agreed with the trial court which 

.7 See discussion SlIt- DOtes 34-35_ 
38 The Prohibitory·Amendment Cases, 24 !Can. 700, 710-11 (1881) make the same poinl 

in upboldio8 the validity of • conslitutionaI amendmenl which bad· been adopted by the 
people but bad not been printed in full in the legislative journals u required by the a:i,,· 
ing conslirution. Accord, Baker v. Moorhead, 103 Neb. 811, 174 N.W. 430 (1919). 

88 W.11J ". BfIi .. , 75 Pa. 39, 47·48 (1873) sU88ests that the QnIy remedy is for the people 
10 elect new representatives who will call a convention. This, u HoAR, CoNSTITUTIONAL 
CONVENTIONS 76 (1917) pain.. out, is not sufficienL EleClions of a majority of the mem­
hers of a slate legislarure do not turn on such issues. Stubbs, COlUlilutioff-MM;", ;" Geor­
gia, 6 GA. BAR J. 207, 212 (1944) suggests tbat if the legislarure refuses 10 provide for the 
elecrion of delegateS 10 • convention, the goyeroor, pursuant to his duty 10 uphold the· con­
slirution, is obligated 10 do so. 

40 W.Us ,,_ BfIi .. , 75 Pa. 39,47-48 (1873) makes tbe further sugestion that if the elective 
process does nor work there is always the right of revolution but this is hardly tenable, par· 
ticularly in view of the responsibilities of the Federal Government UDder the suararuee 
clause of ..tiele IV of the Constitution. 

41 Alaska, Hawaii, Missouri, and New Hampshire. Por the panicular provision of each ,,,,e, see the Appendiz. 
<2246 Md. 417, 229 A.2d 388 (1967). 
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. had held that the "convention was called by the Legislature and con­
firmed by the people. The General Assembly cannot ignore this mandate." 
In submitting the issue to the people it "bound itself to the mandate 
expressed by them. The people have spoken in clear and unmis­
takable terms, and the legislature is bound to obey. The only thing 
remaining to be done is to provide for the election of delegates." The 
Court of Appeals went on to say that "it was mandatory that a conven­
tion be called at this time and that the call could not be delayed ... •• The 
court did not discuss what it would have done had the legislature refused 
to take the necessary steps to have a convention, but it is unlikely that 
It would have used the strong language It did, ~ it neit been willing to 
go beyond merely stating the obligation of the legislature under the cir­
cumstances. . 

The Court of Appeals of Kentucky in Chenault v. CMle," went even 
further than the Maryland court when it described the function of the 
legislature, once the people had voted for a convention, as a "ministerial 
duty enjoined upon it by the constitution in the execution of a public 
mandate .... 6 The court also stated that the "choice of whether a con­
stitutional convention shall be called rests entirely with the electorate. 
The discretion of the legislature is at an end when the matter is finally 
proposed...•• 

Another case in which a court has commented on the nature of the 
function of the legislature once the people have decided to have a con­
vention is Carton v. Sec,.eta,y of Stale'7 in which the issue before the 
Supreme Court of Michigan was whether the constitution adopted by the 
1907-08 Michigan constitutional convention was to be submitted to the 
people at the time directed by the legislature in the convention en­
abling act or on the date fixed by the constitutional convention. The 
court held that it was within the discretion of the convention to deter­
mine when the constitution should be voted on by the people. In so 
holding the court made it clear that once the people indicated they wanted 
a convention the legislature's power over it was limited to providing for 
the election of delegates to the convention. The court stated that the 
"power to provide for an election is the sole power conferred" . on the 

.aId. at 445, 229 A.2d at 403 . 
•• 332 S.W.2d 623 (Ky. 1960) .. 10 this case the court was faced-withe rhe-'1ue.ttoo-of 

whether the legislature could submit to the people the issue of whecbcr & convention, 
limited in the areas of the constitution to which it could propose revisions, should be held. 
The COUrt held that the convention could be so limited, but that the limiting authority would 
be the ptople by their approval of the referendum rather than the legislature by irs passage 
of the act providing for the referendum. 

<lId. at 626­

·'U. 
•7151 Mic;b. 337,115 N.W.429 (1908). 
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legislature and that "the power then conferred (in the constitution] 
is ministerial rather then legislative."" \ 

The use of the words "duty," "ministerial" and "discretion" are signi­
ficant here because this is the language of the law of mandamus, the 
general rule being that a court will issue a writ of mandamus only when 
the duty of the public officer in question is ministerial and involves no 
discretion on the part of the offICer.'· These three cases, by the use of 
language that is usually reserved for situations in which mandamus is the 
appropriate remedy, have established the basis for a court to hold that it 
has the power to compel the legislature to provide for election of dele­
gates to a convention and that in so doing it is not violating the separa. 
tion of powers. A court should be able to accept the position that after 
the people vote for a convention, the legislature'S subsequent duty to 
provide the necessary machinery to have an election of delegates to a 
conventionismerdy ministerial and does not call for the exercise of 
discretion. Having adopted this view, a court could legitimately rule that 
the legislature is subject to a writ of mandamus to carry out its consti­
tutional duty. In carrying out a non·legislative ministerial duty the leg­
islature, as well as the executive and other public officers, is subject to 
being ordered by a court to perform its duty. 

Apart from enforcing a' ministerial duty of the legislature, it can. also 
be maintained that the "right to reform" supposedly guaranteed by the 
constitution is not merely an indefinite and vague "right of the people" 
not belonging to anyone in particular but is rather a right that is indi­
vidual and personal and capable of being enforced by the courts. When 
a constitution states that it is the "right" of the people to reform their 
government, what does the use of the word "right" imply? It should be 
noted that the term is not used extensivdy in the body of state constitu­
tionseven though every constitution has a portion of it designated as a 
bill or declaration of rights.oo These bills or declarations generally con· 
tain what are commonly thought of as "rights," i.e., affirmative or nega­
tive commands to the government for the protection of the individual, 
but they also include many other statements which are mere expressions 
of political philosophy.51 Is the "right" to reform the government a true 
"right" or just a statement of political philosophy? Up to the present 
the judicial reliance on the "right" has been to justify some action lead­
ing to constitutional reform but not as a basis for affirmative' judicial 
-action to-compel-alegislature to-£OIJlplyw.ith the wishes -OL-the...people 

•• JJ. lit ~41, U' N.W. lit 431. 

•• JAJIl'B, JUDICAL CoNnoL OF AoMINISTIIAllVB AcnON 171>-92 (196'). 

110 Force, S_ "BUll of Rights": .If ellS. of N.gw<I iInIl In NHd for • R""';Sl_, 


3 VAL U. L by. 12', 137 (1969) . 
• , The vuious pJOViaion. 01 the Bills of llishts are set forth in the Appendix to ;J. ac 164·82. 

http:philosophy.51
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as expressed in a referendum.52 It is suggested that by the use of the 
word "right" in. relation to the control the people have over their gov­
ernment, something more is meant than sheer power or authority.o;; If 
those words or words of similar import were intended, they, rather than 
the word "right", would have been included in the constitution and it 
would have been understood by all that the statement was nothing more 
than a recognition of the obvious, that if the people are successful in 
forcibly taking power into their own hands notwithstanding the opposi­
tion of existing governmental institutions, they can reform their govern­
ment and cannot be called to account for it. But the word "right" was 
used, and in a society which is premised upon the recognition by the gov­
ernment of the rights guaranteed by the constitution and upon a judicial 
process designed to enforce those rights, it must be assumed that the 
constitutional draftsmen and the people who adopted the constitution did 
so with full knowledge of its significance. 

Under the "right" theory, it can be argued that the legislature should 
be compelled to provide for a convention on the basis that it is denying 
an individual's right to reform his government after he and others had 
been a majority in a referendum on the question of holding a convention. 
Once the people have attempted to guarantee the right by constitutionally 
mandating a periodic vote on calling a convention and by commanding 
that in the event of a favorable vote a convention must be held, the 
"right" to reform is no longer only a general statement of principle but 
something to which a person who voted for a convention is entitled as a 
matter of constitutional guarantee. There would be little point in the 
constitutional draftsmen adding to the constitution this mandatory 
machinery designed to result in a convention being held when the people 
so desire, if the legislature is free to disregard the wishes of the people 
and the people are left without recourse. The objective of the manda­
tory provision is to do away with the necessity for reliance on the legisla­
ture and thus enable the people to exercise their right to reform tlIeir 
government without interference. This is shown by the debates in tlle 
constitutional conventions which adopted the mandatory provisions. 
In Iowa, for example, in tlle debate on the periodic mandatory vote, tlIose 
who favored it stressed the importance of permitting the people to exer­
cise their right to reform their government without having to rely on the 
existing government.54 The example of Doar's Rebellion in Rhode Is­

52 SB. e.g., Harvey v. Ridgeway, - Ark. -, 450 S.W.2d 281 (1970); Board of Super­
riSOtS of ElectioDs v. Attorney General, 246 Md. 417, 229 A.2d 388 (967); Re Opinion of 
the Justices 55 R.I_ 56,178 A. 433 (1935); Wheeler v. Boa..qof Trusrees. 200 GL 323, 37 
S.l!.2d 322 (1946); GlUCWood v. Matthews, 403 S.W.2d 716 (1966); Cummings v. Beeler, 189 
Tenn. 151,223 S.W.2d 913 (1949); Staples v. Gilmer, 183 Va. 613, 33 S.E.2d 49 (1945). 

118 Braxton, Pow... 0/ Co,",enli."., 7 VA. L. REG. 79,81 (1901) . 
.. J DEBATES OF 1857 IOWA CoNrnTUIlONAL CoNVBN'l10N 604-09 (1857). 
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land in 1842, as related in the case of Luther v'. Borden/Ill was cited to 
show what can happen when the people's inherent right to reform their 
government is blocked by the government in power.M The mandatory 
referendum is, consequently, intended to be an alternative to armed revo­
lution. But if there is no way to have a convention when the legislature 
refuses to act, the people are' in the same position as had the mandatory 
referendum not ,been placed in the constitution, that is with armed 
revolt as the only recourse open to a people who want to exercise their 
right to reform their government. Such a result could hardly have been 
intended by those who included the mandatory referendum in the con­
stitution. It seems reasonable to conclude that what was intended by 
the adoption of the mandatory referendum was not only that a vote 
would be taken, but that if the vote were in favor of a convention, a con­
vention would be held. It was certainly not the intention of the drafts­
men that the legislature would still have the discretion as to whether a 
convention would occur. 

The case usually cited in support of the proposition that the calling 
of a constitutional convention is completely subject to the will of the 
legislature notwithstanding a vote of the people in favor of a conven­
tion is Wells v. Bain.51 In that case the narrow issue before the court 
was whether a convention has the authority to control the procedures at 
the election at which the constitution drafted by the convention was to 
be accepted or rejected by the voters. The Pennsylvania Supreme Court 
held that because the enabling act for the convention provided that the 
referendum on the constitution was to be 'conducted in the same manner 
as other general elections, the convention could not establish a different 
procedure. In so holding, the court made an extensive analysis of the 
status and power of a constitutional convention and, in particular, of the 
convention's relationship to the, legislature and to the people. The 
court's discussion was based on its construction of the section of the Penn­
sylvania Constitution preserving the right of the people to alter or reform 
their government. The court stated that there were three ways in which 
this right could be executed: "(I) The mode provided in the existing 
constitution. (2) A law as the instrumental process of raising the body 
for revision and conveying to it the powers of the people. (3) A revo­
lution."58 The COl;lrt in its opinion was only concerned with the situation 
described in the second alternative, that is when the constitution itself 
does· not regulate the manner in which a convention is to be c;Uled. T~. 
first alternative was inappli~ble because the Pennsylvania Constitution 
did not provide for the calling ofa constitutional convention. Thus, 

lIG 48 U.S. (7 How.) 1 1849. 

58 1 DEBATES OF 1857 IOWA CoNSU', .JUONA CONVENTION 609, 623-24 (1857). 

0' 75 Pa. 39 (1873). 

fisld. at 47·48. 
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the entire discussion by the court is irrelevant to the situation in which 
the constitution does specify the duty of the legislature to call a conven­
tion. It should also be noted that Wells v. Bain is inconsistent with the 
Maryland case, Board of Supervisors of Elections fl. AI/orne1 Gene,aJ,69 
and with the thinking of most other courts in its view that, when the 
people vote for a convention in a referendum proposed by the legislature 
on its own initiative, the vote merely authorizes the legislature to call a 
convention but is not a mandate on the legislature to do so. 

Several provisions of the United States Constitution are also possible 
bases for judicial enforcement of the people's call for a convention. The 
federal claim most likely to be accepted by a court is one based on the 
equal protection clause of the fourteenth amendment. Adapting the prin­
ciple of the reapportionment cases to the refusal of a state government to 
comply with a convention referendum, it appears that this action of the 
state government is a denial of the effectiveness of an individual's vote 
in an even more direct way than is a malapportionment of legislative 
seats.eo In the reapportionment situation, the impact of the failure to 
give equal weight to each person's vote is complicated by the vagaries 
of the legislative process and the other factors which militate against the 
one man-one vote principle achieving the desired result.s1 It has, in fact, 
only the advantage of mathematical symmetry. In the situation of a 
legislature's refusal to abide by a convention referendum, however, the 
effectiveness of the vote of a person who favors a convention is not 
merely being reduced, it is being denied completely, The result is the 
same as if the election officials had torn up all the ballots in favor of a 
convention or had refused to permit. those who favored a convention to 
cast their vote. . 

It can also be argued that the right to reform the government is one 
of those fundamental rights contained in the concept of liberty pro· 
tected by the due process clauses of the fifth and fourteenth amend· 
ments. It has been recognized that the due process clause "protects 
those liberties that are so rooted in the tradition and conscience of our 
people as to be ranked as fundamental,"s2 including the right to pri­
vacy,83 the right to travel," and the right to educate one's children.GII It 
is suggested that the most fundamental of all rights is the right of the 

'9246 Md. 417. 229 A.2d 388 (1967). 
60 For anomer possible application of the equal protection clause to .a votifJ$ situation see 

No..,. S"P.,.",ajoriI, Voting Req"w_enlS: Possible C"",tiIN,iOfWl ObiBclio.... 55 IOWA L. 
RIiV. 674 (1970). 

81D;"on. The W.."". COIirI Crtlslllie lor Ihe Holy Grail 0/ "One M",,·One Vole." 1969 
SUP. CT. RIiV. 219. 

82Justice Goldberg, concurring in Griswold v. ConneCticut, 381 U.S. 479. 487 (1965) . 
.. Griswold v. Connecticut, 381 U.S. 479 (1965). 
"Apdleker v. Secretary of State. 378 U.S. 500 (1964). 
83 Meyer v. Nebr..ka. 262 U.S. 390 (1923). 
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people and of the individuals who constitute the people to reform their 
government. This right was recognized in the Declaration of Inde­
pendence as a justification for the American Revolution. B. It is recog­
nized in most state constitutions,8T and it has been held that the right 
exists even if not specifically mentioned in the constitution." It is 
consequently one of the most basic of all fundamental rights and thus 
is within the liberty protected by the fifth and fourteenth lIII!endments. 

Another argument tlJat can be made is that the ninth amendment is 
a basis for recognizing the existence and enforceability of the right to re­
form the government. The ninth amendment, which provides that "The 
enumeration in the Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people," has recently been 
used to justify the judicial recognition of rights not specifically men­
tioned in the Constitution.·a In view of the fundamental nature of the 
right to reform the government, it seems logical til include it within those 
unenumerated rights recognized by the ninth amendment. 

The guarantee of a republican form of government contained in sec­
tion 4, article IV of the Constitution'· can also be used as a foundation 
for judicial relief. The essential concept of a republican form of gov­
ernment is that the ultimate control over the government resides in the 
people.T1 If this is the case, and if it is the responsibility of the federal 
government to ,guarantee this control, then it seems appropriate that 
when a state government refuses to follow the command of the people 
as expressed in a convention referendum, a federal court, as one of the 
institutions established to insure that the Constitution is observed, or a 
state court, which has a similar obligation to uphold the federal Consti­
tution, must take appropriate steps to insure that a reluctant state govern­
ment maintains a republican form. of government by complying with the 
mandate of the people as expressed in a referendum established by the 
state constitution.72 

•• No.., 3, sup<... 
• 7 No.., 2, SI,pr... 
68 See the cases and authorities ciled in no.., 6, s"I>'''' 
118 Griswold v. Connecticut, 381 U.S. 479 (196~), roncutrill8 opinion of Justice Goldberg 

at 486 (right of privacy). 
70 "The Unit~ States shall guarantee to every State in this UDioo a llepublicaa Form of 

Government. . . 
11 Bonfield, The G"",,,,,'ee CIIIII" 0/ .IIniclll lV, S..lioll 4: .II SIllily ill COllslilulkmtJ 

Des.-.Je, 46 MINN. L llIIV. H3, "8 (1962). 
72The major difficulty with this thesis is that in BIlk" fl. CIIfr, 369 U.S. 186 (1962), the 

Court specifically held that a case arising under the &uaranree clause was a noo-justiciable 
political question and that a case involving the apportionment of a stare JeslsIature was 
justiciable because it involved the equal prorection clause of the fourteenth amendment IUld 
not the guarantee clause of article IV. This rationale was criticized by Justice frankfurter 
in his dissent in Mn fl. C_, 369 U.S. at 297, IUld by Bonfield, BJeer fl. C",.: New Lighl 
0,. Ibe COIISHttlliotud c-.nlee 0/ Rep.blic,", Go.mo_enl, '0 CAL. L RBV. 24~ (1962). 
In KoblH fl. Tflgw.U, 292 f. Supp. 978 (B.D. La. 1968), ./1'.393 U.S. 531 (1969), two menl­
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There are two major hurdles which a court would have to face in 
considering a suit seeking relief from a legislative refusal to call a con­
stitutional convention. The first deals with the power of the court to 
hear the case and the second with the type of relief which the court can 
grant. A court would initially be confronted with objections to its juris­
diction to hear the case on the grounds that the issue was not justici­
able, was a political question or was a violation of the separation of 
powers, or a combination of all three." Essentially, no matter how it 
is phrased, the issue involves the propriety of a court considering the 
matter of the legislative refusal to take action when the constitution 
says it must do so. If the claim is based upon the alleged violation of 
a federal constitutional right, Baker 11. Carr10 would appear to eliminate 
any serious question as to the jurisdiction of the court. That case makes 
it clear that the limitations of justiciability, political question and separa­
tion of powers do not apply to a suit alleging that a federal constitutional 
right has been violated by a refusal by a state legislature to act. TI This 
was, of course, the exact situation presented in the apportionment cases. 

Similarly, there is no problem in a court taking jurisdiction of a 
case in which the plaintiff's claim is based on the theory that the duty of 
the legislature in calling a convention after a referendum in favor of one 
is merely ministerial and does not call for the exercise of legislative dis­
cretion. If a court agrees with that theory it merely applies the usual 
mandamus principles.18 Any problem arising from traditional notions of 
separation of powers can be avoided by a recognition of the fact that a 
legislature, when it deals with the question of a constitutional conven­
tion, is not exercising normal legislative power but a special power as­
signed to it as a matter of convenience to assist the people in exercising 
their sovereign right to revise their constitution. A court, by refusing to 
act in such circumstances, would not be respecting a constitutional limi­
tation on its powers but merely permitting a designated agent of the pe0­
ple not to do what the people have said it must do.TT 

Even if a court does accept jurisdiction of the case and holds that 
the plaintiff is entitled to relief, is there any relief which the court is able 
to grant? Again, the reapportionment cases may provide the basis for an 

bers of a three judge panel were of t)1e opinion that under some circumstances the guaran tee 
clause misht be judicially enforceable. 

18 ~ the discussion at notes 28-36. supra. 
10 369 U.s. 186 (1962). , 
15 "[I]t is the relationship between the judiciary and the coordinate branches of the Fed· 

eral Government and not me federal judiciary's relationship to the States which sive rise 
10 the 'political question·... ltl. It 210. Cases involving the guarontee clause of article IV 
are an exception to this statement because the Conn hIS construed that clause to be enforce­
able by other branches of the Federal Government. U. at 218·2S. 

T6 See the discussion at no1CS 42-49. SIIfJ1'''' 

11 See the discussion at notes 28·36. SIIfJ1'''' 
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affirmative answer. In those cases the courts have at first delayed 
granting relief to permit the state legislatures to have an opportunity to 
reapportion themselves. The courts then have reviewed the reapportion­
ment measures adopted by the state legislatures, and if they still did 
not meet the requirements of equal protection, "the judges themselves 
have reapportioned the legislatures.18 Applying this precedent to the 
convention problem, a court could direct that unless the legislature en­
acted by a certain date the legislation appropriate for a convention, the 
court would enter an order which would include the same provisions as 
would be in an enabling act. 

It is at this point that the most substantial objection to a court assum­
ing a role in the calling of a constitutional convention arises. It is ob­
vious that in" calling a constitutional convention there are several details 
concerning. the" election and compensation of delegates and operating 
funds for the convention which may involve the exercise of discretion on 
matters ordinarily the subject of legislative action. Particularly difficult 
for a court would be the questions of the number of delegates, the dis­
tricts from which they would be elected, and whether the election would 
be partisan or non-partisan.'8 Presumably, to the extent of reasonable 
applicability, the election would be held in the same manner as other state 
elections. .If the state constitution does not specify the essential provi­
sions for the election of the delegates to the convention, the court is 
not without any guidance in the matter, It could, for example, merely 
follow the pattern set by the most recent constititional convention held 
in that state or, if for some reason that was not practical, it could use 
the existing state legislature, or one house thereof, as its model. 

The question of providing funds for the convention is just as diffi­
cult. State constitutions do not, with one exception,so specify that a con­
vention may spend whatever it deems appropriate. To the contrary, in 
most" states public funds may not be expended without a legislative 
appropriation. Notwithstanding this, it would seem that if the state 
constitution commands that under certain circumstances a convention be 
held and the sole purpose of the judicial proceeding is to achieve compli­
ance with the constitution, it would not be inconsistent with the constitu­
tion for a court to authorize the expenditure of state funds for a conven­
tion. Again it comes down to a question of not permitting the legisla. 
ture to negate the fundamental right of the people to reform their 

18 See DIXON, DEMOCRA'J1C lU!PRBSENTATION: REAPPORTIONMENT IN LAw AND Poll­
TICS ch. 12 (1968). 

18 Under some constitutions these matters would nOt prove a problem because most of rhese 
details ate specified in the constitutions theDlseJves. SB' e.g., the HAWAU CoNST. art. D, 
§1. All the court would have to do is order the state or Jocal officials in chotse of eJection 10 
hold an eJection OD • certain date. " 

80 MIssoUlU CoNST. art. XII, §3(b). 
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goverrunent by a refusal to act when it has a constitutional obligation to 
act.81 

The court need not consider any issues beyond the election of the dele­
gates to the convention and making sure that the convention is funded. 
Other matters such as when the convention begins, how long it sits, what 
votes are necessary for it to take action, and when the constitution it 
adopts is to be submitted to the people, are all matters which are properly 
left to the convention, although most legislatures attempt to control 
these details by means of the enabling legislation for the convention.82 

IV. CoNCLUSION 

It is clear that notwithstanding the central place in our political sys­
tem of the right of the people to reform their goverrunent, without a 
mandatory referendum on calling a constitutional convention this right 
is dependent upon legislative action which often is not forthcoming. 
Unless the people have voted for a convention, judicial relief from a 
refusal of the legislature to act is not possible because, among other rea­
sons, there is no way in which a court can determine whether the people 
actually desire to exercise this right. As a response to this problem, an 
increasing number of states, including eleven at the present time, have 
included in their constitutions a provision which requires that the ques­
tion of calling a constitutional convention be submitted to the people at 
stated or minimum intervals and, if the requisite majority of voters 
favors a convention, either imposes upon the legislature the duty to pro­
vide the mechanics for the holding of a convention or is self-executing 
to the extent that a convention will be held without further action of 
the legislature. The self-executing provision is preferable, because leg­
islatures can and have refused to call a convention on severai occasions 
when the people have voted in favor of having a convention. It has 
been accepted up to now that in the face of a legislative refusal to comply 
with a vote of the people for a convention, the courts are powerless 
to order the legislature to do what the constitution says it must do. Sev­
eral recent cases have, however, suggested a number of legal bases for a 
court to take the action necessary for a convention to be held. These 
bases include the several federal constitutional provisions and an under­
standing of the role of the legislature in calling a constitutional con­
vention. Whatever basis is used, it is suggested that a court need no 
longer stay its han4 in the face of legislative opposition to the holding of 
a constitutional convention called for by the people in a constitution­

81 HoAR, CONSTIrunONAL CONvENTIONS 177·80 (1917) suggests that a <onvention 
has the inherent power to incur whatever expenses it deems necessary. Bill SN Consum· 
tional Convention v.Evans,-N.M.-, 460 P.2d 2'0 (1969). 

82 Note, SIal. ComHlII/ional Co"".,.lio"s: Utlli/alio"s 0" Th.;, Pow.,.s, 55 IoWA L RIIV. 
244 (1969). 
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tJuoushout the -. who wball .-bIe and YO,", in coaseqaeoc:e 01 the laid pteOelIII, 

ate in limn of such _Woo en llllelldment, the senenl CIOUtt wball issue precepa. « 

diRct them fO be.iuued from the teaCWf'. office, fO the onetIi fOWOI fO eIKt 

cIekpIa fO meet in alDgeIltioa. for the purpoIe afomaid. 

The uicI delepaeo fO be choIen in the 1liiie _ aad ptOpOltioo u tbeU .,.. 

semotiveo in the -.t bruch 01 the JeaisIaaue ate ." dais CODItitutioa fO be 
cbosea. 

J Morison, TN V",. 01 MAt_'-lJIs 08 S__OIIMII • C08IIiIIIIioNl CIHIHIIIiofI, 1776­
1916,'0 MAss. HIST. Soc. PBoc. 241,247 (1917). 

BNo QIIIftlltioa. wu called beause the COIIIticutioa. aoquinld • cwo-Ihirds majorily iD 
favor of • Q111geIltioa. befote ODe _ fO be called. 

4 The New HampshUe CoastiNtioa. of 1792, part II, sec:tioD 99 pcoyided: 
It Ihall be the dUlJ 01 the selectmeD aad useuon of the oeoen1 _ aad p~ iD 
this State, in WIftIiaa the fint lIIDuI meetinp for the choice of -.s, after the 
eorpintioa. of _ ,an &om the odopcioa 01 dais c:oaodtutioll u 1UIIeIlded, fO in· 
sert ezp.-l, in the __ this purpoIe IIDODB 0Ibea foe the meetin& fO wit: 
10 take the _ 01 die qualified .-.. OD the IUbject 01 • reYiaioo of the COIIItiNtloa; 
aad the meetiDa beina wamecI accordinal" and DOt otherwise, the madenIor oball take 
the ICDIe 01 the qua1ified VOIen PteseDt u fO the III!C.'OIIilJ of • reYiaioo; aad • mum 
of the Dumber .01_ foe and qaiDot such III!C.'OIIilJ Ihall be made ." die cleric,
-W up, aad c1i1eClled' lID the senenI CIOUtt at their tIleD __kID; and it if oball 
appear 10 the jIeIIetaI CXJDtt. ." such retunI, tbat the _ 01 die people 01 the' S­
hu heeD takeD, aad tbat, in the opinioD 01 die -iorilJ 01 die qualified _ in die 
State, JlftleDt aDd 'fOCiq at the uicI meea..... there is • --.. _ • _iSiOD 01 die 
ooastitutioD, it oball be die dulJ of the senenI <OI1rt .. call • aIIlgeIltioa foe that PDf" 
pc-, otherwise the senenI _ Ihall cIi&ect die _ 01 the people fO be .... 
ud tIleD pJOCeed iD the _ befote mesuioDed; die cIeIeaua fO be cboIea iD 
the 1liiie tDIDDU and proponioDed u the repteleDtotna fO the ...,en! <OI1tt: 
PfflfliMll, That DO altentioDo sbaIl be made iD thil ooDliitutioD befole the __ 
Ihall be laid befole the 10_ aad UDiDcorponIed pI-, aad .pprOwed ." two­
thirds 01 die qua1Ified _ pmeDt aad wtinaOD the _jeer. 

Sectioo 100 JHOrided: 
•ADd the __ meibod 01 tokiq the ICDIe 01 the people U fO die _iSiOD 01 die COIISticu· 
doD, aDd caIliDa • ClODftDtioa. for that purpoIe; oball be obsemod IIfterwatd, at die apira.
tioa. of eYelJ _ ,ean." 
Artideo 99 aad 100 were ameacIed in 1964 fO pcoyide, in part: 

.AmeruImeDto fO dais <OastitutioD may be proposed ." the ...,en! CIOUtt en ." • COD­
JIiDJtioIlal corneatioa. aeIeaed u berein pcoyided. 
(a) The _ aad bouse 01 JepteseDtati-. votina separaIe1" may pJOllDle ameDd· 
_ ." • duce-fiftba VOle 01 the eDtire membenblp of ncb bouse at aD, seuioD. 
(b) The senenI CXJDtt. ." aD affirmative _ 01 • majorilJ 01 all memben 01 both 
houses 'fOCiq sepuateI" may at aD, time oubmit the quatioD 'Sball tbere be • COD· 
WDIioD 10 --' or __ the a>DItitutioD?' fO die qua1ified .-.. 01 the _ 
U the quatiOD of hoJclin& • CODYeDtiOD is DOt IUbmitted fO die people at _ time 
durinl u, period of _ ran. it oball be IDbmitted ." die ~ 01 _ at die 
seaeral el«tioD in die temh JCU foIJowiDs die Jut IUbmisoioa. U. majorirr 01 
the qualified VOten votillB OD the cpiCIIiiOD 01 holclillB • alDWDIioD app&OftI it, dele­
pres .ball be chosen at the _ repJar JeDCral eIcctiOD, or at such adiet time u 
die JqisJatWe may pcoyide, in the 1liiie IIIIDDCt aad proportiOD u die repcaeDta­
lives 10 the JeDCral CIOUtt ate chose... The deJeaua 10 chosen oball CIIIIYCIIC at such 
time u the ~ may cIiaca aad ma, _ from time ID time aad maIce aucb 
ruIa foe die a>II<hxt of their CODveDtioD u they ma, determine. 

'The el«tioD reouIu for Ibe fCatl1800, 1807, 1821, 1833, 1834, 1838, 1844, 1847, 18'0, 
18'8, 1861, 1863, 1864, 1876, 1884, 1886, 1894, 1896 aad 1900 ate fouDd in CoLBY, 
MANuAL OP THII CoNmnmoNs OP 11fB STATB OP NIW HAMPsHIaB 191.239 (1902). 

• The eIeaioD reoultI _ the reon 1814, 1868, 1870, 1910. 1916, 1924, 1928, 19~7, 
1946, 19S4 aad 1962 ate ClDIltlined iQ • letrer from CODsMDa! T. lliDdeD, AIoioIaDt Law 
LibrariaD, New HampshUe S- Library, fO Author, October 9, 1968. 
,~ &om CoIutoDce T. JliDdeD ID Author, October 28, 1969, iDdic:lleo that thele ate 

DO ICIIUIlea IftiIabIe ID illdicMe wbeD mmduoq refemIda _ IUbmitted from 1835 ID die 
preoeoc. She iodic:lleo that in 1828 * specIieDq Df taIdaa die _ Dfthe __aerened 
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to a committee which never reported it out. The question was DOt raised in the legislature 
until 1832, wben action ..... taken. For these reason., the ISH ",ferendum and subsequent 
aubmi..ions to the people have all been included in this appendix. 

8 Although the VOle taken sbowed a majority, the Senate and Howe of Representatives 
at the June session, 1861, failed 10 as= upon a bill for a convention. Colby, s"J>rtl note 5 at 
218. 

~ The leJislature, at the June session, 1865, by joint resolution decided to take DO action. 
lJ. 

10 That the citizens of this State may have an opportunity to amend or chanse this 
constitution in a peaceable manner, if to them it shall seem expedieDt, the persons 
qualified 10 VOte for "'Present.tives shall, at the ..,noral election 10 be beld in the 
yeat one thousand seven hundred and ninty·seven, vote also, by ballot, for or IIjIIIinst 
a convention, as they shall severally choose to do; and if rheleupon it shall appear 
dw a majority of all the citizen. in the Sw.. voting for "'Presentatives have voted 
for a convention, the seneta! assembly ohall direct that a similar ballot shall be taken 
the nat year; and if therenpon it shall also appeat rhst a majority of all the citizens 
in the State votina for ",presentatives have voted for a convention, the general ... 
sembly shall, at their nezt ....ion, eall a convention, to conoist of as many members .. 
the", shall be in the house of "'pre5enwives, 10 be chosen in the same manner, (at 
the same pllces and at the same time rhst "'P=tadves Ole,) by the citizens en­
tided to v_ for ",presentatives, and to meet within three months after the said 
election for the purpose of readoptin& OIDendins, or chansins this cx>nstitution. If it 
shall appeat upon the ballot of either year rhst a majority of the citizens votins for 
representatives is lIOt in favor of a convention heins called, it shall not be doae until 
two-thitds of both branches of the legislatUre shall deem it expedient. 

11 &ecutive Papers of Governor James Garrard, Section I, Box 2, Jocket 8. 

12 No convention ..... called because the constitution required a sec:ond submission in 


1798. 

13 Executive Papers of Governor James Garrard, Section I, Box 2, Jocket 9. 
If 2l.nTBLL, 'l'HBSTATUTB LAwop KENTUCKY 211-12 (1810). 

1& Every twelfth year, after this Constitution shall bave taken effect, at the seneral 
election held for Governor there shall be a poll opened in wbich the qualified elec­
tors of the State shall express. by vote, whether they are in favor of eallinS a tonven­
tion or not; and if the", should be • majority of all the votes given at such electinn 
in favor of a convention. the Governor shall inform the next General Assembly 
thereof. whose duty it shall he to provide. by law. for the election of the members to 
the cx>nvention. the namber thereof, and the time and place of their meetin& which 
law shall not be passed uole.. -&reed .., by a majority of all the members elected to 
both branches of the General Assembly. and which convention, when met, shall bave 
it in their power to raise. _end or chanse the Constitution. But .. the holdins 
any part of the buman cseation in slavery or involuntary servitude can only orisinate 
in lUurpation and tyranny, DO alteration of this Constitution shall ever take place 
so as 10 inuoduce slavery or involuntary servitude in this State otherwise than for 
the punislunent of uintes wbe=f the patty shall have been duly convicted. 

18 KBTn.I!IIOBOOGH, CoNSllTUTION MAxiNG IN INDIANA 608-10 (1916). 

17 Iii. at 610-12. 


18 At the seneral <lection 10 be beld in the year eightttn bundred and siXty·six. and in 

eacb nmatietb year the....rter. and also at such time as the Le&isJature may by law 
Ptovide, the question, 'Sball there be a Convention .., leVise the Constitution, and 
amend the same?' shall be decided by the electOrs qualified to vote for members of the 
Legisl_rure; and in case a majority of the' electors so qualified. vorins at such elec­
tion. shan decide in favor of a Convention fa! sucb purpose, the LeSislature at its 
next session, shall provide by law for the election of delesoua to such Con"en­
tion. 

19 The election ""u11S for the yean 1866, 1886, 1916. 1936. and 1957 are found in 
MANuAL FOR THII USB OP THIII.BGJSLATURB OP THII STATB OP Nsw YORK 316, 318, 322. 
329, ~39, (1967). 

20 At the general election 10 be held in the year one thousand nine bundred and sixteen, 
and every twentieth feat thereafter, and also at such timea as the Legislature 
may by law provide, the question, 'Shall there he • cx>nvention 10 leVise the Constitu­
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tion and amend the same?' shall be decided by the electors of the State; and in 
case a majority of the electors voting tbereon shall decide in favor of a convention 
for such purpose, the electors of every senate dutrict of the State, as tben organ­
ized, .b.U elect tbree delegates ar tbe next elUuing general election at which members 
of !he Assembly shall be chosen, and the eleaors of the State voting at the same 
election shall elect fifteen delegates-at-large. The delegates 10 elected sball con­
vene at the capitol on the first Tuesday of April next ensuing after their electinn, 
and sball continue their session until the business of such convention shall bave been 
completed. Every delegate shall """ive for his services the same compensation 
and the same mileage as sball then be annually payable to members of the Assembly. 
A majority of the convention shall a>DItillite a quorum for the transaction of business, 
and DO amendment to the Coostitution abaU be aublnitted for approval to the 
electors as hereinafler provided, WIieas by the assent of a majority of aU the del .. 
gates elected to the conveotion, the yeas and DaYS being CIltered 00 the journal to be 
kept. The convention shall bave. the power to aPPoint such officers, employ~ and 
assistants as it may deem necessary, and fix their compenaarion and to provide for 
the printing of its documents, journal and proceedings, choose irs own officers, 
and be the judge of the election, returns and qualifications of its members. In case 
of a vacancy, by death, resignation or other cause, of any district delegate elec1ied 
to the c:onvention, such vacancy shall be filled by a vote of the remaining delegates 
representing the dutrict in wbich such vacancy occurs. If such vacancy occurs in the 
office of a delegate-at-large, such vacancy shall be filled by a vOte of the remaining 
delegates..t-Iarge. Any proposed c:ollStitution or constirutiooal amendment which 
sbail have been adopted by such convention, sball be submitted to a VOte of the 
electors of the Sute ar the time and in the manner provided by such convention, at 
an election wbich shall· be held nO( Jess than six weeka after the adjournment of such 
convention. Upon the approval of such constinstion or coostillitiooal arnendmentI, 
in the manner provided in the lut preceding section, such constitutioo or c:onstitu­
tiooaI amendmeot, shall go into effect on the fiat day of January next after such 
approval. 

21 J!ecause the c:onstitution u self-execnting, DO 1eBislarioo was necasary. 
23 The New York Constirution of 1895, anicle XIV, section 2 was amended on Novem­

ber 8, 1938, and was renumbered article XIX,"aection 2. This provision states: 
At the general election to be held in the year nineteCD hundred fifty-seven, and every 
twCIlrietb year thereafter, and aIao at such times u the legislature may by law 
provide, the question Shall there be a convention to revUe the constitution and 
amend the same? shall be submitled 10 and decided by the electors of the state; 
and in case a majority of the eleaors voting tbeteon sbail decide in favor of a con­
vention for such purpose, the eleaors of every senate district of the .we, u then 
orgo.nized, shall elect three delegates at the next ensuing general election, and the 
electors of the state voting at the same election sbail elect fifteCll delegates-at­
large. The delegateS 10 elected sIoall convene at the capitol on the first Tueaday of 
April next ensuing after their election, and shall continue tbeir _ion until the busi­
ness of such convention shall have been completed. Every delega.... shall zecejve 
for his services the same compenaarion u abaU then be annually payable to the 
members of the usembly and be reimbursed for actual traveling expenses, ..bile the 
convention is in session, 10 the _ that a member of the assembly would then 
be entitled thereto in the case Df a session of the legislature. A majoriry of the 
CX>Dvention sbaII c:onstitute a quorum for the transaetion of business, and no amend­
ment to the constitution shall be submitted for approval to the electors u hereinafter 
pnwided, unless by the assent of a majority of aU the delegateS elected to the conven· 
tion, the ayes and noes being entered- on the jownaI to be kept. The convention 
sbaII have the power to appoint such off~ employees and usi5tants as it may deem 
necessary, and fix their c:ompensation and to provide for the printing of its docu­
ments, journal, proceedings and othet expenses of said c:onvention. The c:onvention 
sbaIl determine the rules of its own proceedings, choose its own officers, and be the 
judge of the election, recums and qualiflcations of its members. In case of • va­
cancy, by death, resignation or other cause, of any distria delegate elected to the 
convention, such vacancy shall be filled by • VOte of the .emaining delegates. repre­
senting the district in wbich such vacancy occurs. If such vacancy occurs in the 
offia: of a delegate-at-large, such vacancy shan be filled by a vote of the remaining 
delegates-at-Iatge. Any proposed constitution or c:onstirutional amendment wbida 
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shall bave been adopted by such convention. sball be submitted to a vote of the 
eleeton of the state at the time and in du: manner provided by such convention. at 
an election which sball be held not less than six weeks afrer dre. adjournment of 
such convention. Upon the approval of such constitution or constitutional amend­
oren.. in the manner pwvided in the Isst preceding section. such <onstitution or 
c:onstitutional anrendment .....1 go into effect on the fint day of January· next after 

. such approval. 
28 The Michigan Constitution of 1850. artide XX. section 2 pwvided. in part: 

At the seneral election to be held in the year one thousand eight boodred and sixty­
six. and in each sixteenth year the....fter. and also It such other times as the legis­
lature may by law provide. dre question of a seneraJ revision of the constitution 
.....1 be submitted to the eleeton qualified to vote for memben of the legislature; 
and in osse a majority of the eleeton so qualified. voting at such eJection. .....1 de­
cide in favor of a convention for such porpose. dre Jegislamre. at the next session. 
shall provide by law for the election of delegares to such convention. 

An 1862 amendment did not chanse the substance of this section. 
24The election results for the years 1866. 1882. 1898. 1926, 1942. 1958 and 1961 are 

<ontained in a letter from Bernard ]. Apol. Director of Elections. to Author. September S. 
1968. 

21 No call for a convention was forthcoming because • majority of all the VOteU in the 
election did not vote affirmatively as was necessary to require a convention to be held. 

28The Michigan Constitution of 1908. article XVII, section 4 pwvided: 
At the _ral election to be held in the year nineRen hundred twenty-six. in each 
sixteenth year thereafter and at such other times as may be pwvided by law. the 
question of a seneraJ revision of the Constitution shall he submitted to the electors 
qualified to vote for memben of the Legislature_ In osse a majority of such eleetou 
voting at such election .....1 decide in favor of a convention for such purpose. at 
dre next biennial spring election the eleeton of each senatorial disuia of the State 
as then organized .....1 elect three delegates.. The delegateS soeJeered shall convene 
at the State capitol on the first Tuesday in September next succeeding such election. 
and .....1 continue their sessions until the business of the convention shaIJ he com­
pleted. A majority of the delega ... elected .....1 <onstitute a quorum for the trans­
action of business. The convention .....1 choose its own officen. determine dre 
rules of its proceedings and judse of the qualifications. elections and returns of its 
memben. 10 osse of a vocancy by death. resisnation or otherwise. of any delegate. 
such wcancr shaIJ he filled by appointment by the Governor of a qualified resi­
dent of the same distria. The CQ!ivention .....1 bave power to appoint such officen. 
employes and assistants as it may deem necessary and to fix their compensation, 
and to provide for the printing and disuibution of its docutneDts. journals and 
Proceedin&s- Eoch delegate .....1 receive for his services dre sum of one thousand 
dollan and the same tIIiJeojre as .....1 then he payable to members of the Legisla­
ture. but such compensation may be increased by law. No proposed Constitution 
or atneodment adopted by such convention .....1 he submitted to the electon for 
approval as hereinafter provided unless by the assent of a majority of all the dele­
gateS eJeered to the convention. the yeas and nays being entered on the journal. Any 
proposed Constitution or amendments adopted by such <onvention shall be sub­
mitted to the qualified eleeton in the manner provided by such convention on the 
fint Monday in April following the final adjournment of dre convention; but, 
in osse an interval of at least ninety days shall not intervene between such final 
adjonrnment and. the date of such election. then ic .....1 be submitted It the next 
_raJ election. Upon the approval of such Constitution or amendments by a major­
ity of the qualified electou voting drereon such Constitution or amendnrents .....1 
take effect on the fint day of January following the approval drereof. .._ 

This section was amended by initiative petition and ratified at election on November 8. 1960. 
This atneodment provided: 

At the biennial spring election to be held in the year 1961. at each sixteenth year 
thereafter and at IUch times as may be provided by law. the questi"" of a sene'" 
revision of the c:onstitution .....1 be submitted to the electon qualified to vote 
for memben of the legislature. In case a majority of the electau voting on dre 
question .....1 decide in f..,or of a convention for such purpoee. at an election to he 
held nor later than 4 months after the proposal shall have been certified as ap­
proved, the electou of each bouse of representati_ disuict as then organized shall 
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eJecc 1 deleple for each state representative ID which the disuia is en.itled and the
eleaon of each senolOriaI district as then orpnized shaD elect 1 delegate for each 
stale seaator ID which the -distria is entided. The delepta so elected shall convene 
at the capital city on the fi ... Tuesday in October next succeedinB such election, 
and shall continue .•heir sessions until the bwine.s of the conventioa shall be 
completed. A majority of the delepta elected shall constitute a quorum for the 
transaetioa of bu.in.... The convention $hall choose its own officen, determine the 
rules of ill PfO<ll!edinllS and jud", of the qualifications, electioas and mums of its 
members. In case of a vacancy by death, laipatioa or 0Iherwise, of any deleple, 
such vacaney shall be filled by appointment by the &OVerDOr of a qualified laident 
of the same di.trict. The convention $hall hoe po'IUer 10 appoint such officen, 
employees and assistants as ir may deem necessary and 10 fIX their compensation, and 
10 provide for the printinB and distribution of ill documems, journals and pfO<ll!ed. 
inss. Each dele...., shaD rereive for his serviceI the sum of 1,(100 doUan and the 
same miJeqe as $hall then be payable 10 _ben of the legislature, but such com· 
pensation may be increased by I.... No proposed constitution or amendment 
adoptN by such convention shaD be submitllld 10 the eleeton for IIPlJII7Hl as heIe­
inafter provided unless by the assent of a majority of all the delegates elected 10 
the convention, the yeas and nays being entered on the journal. Any proposed con· 
stitution or amendmenll adopted by such convention shall be submitted 10 the 
qualified eleeton in the IIWIDer provided by such conyentioa on the fint Monday 
in April following the final adjournment of the convention; but, in case an interval 
of • least 9Od.,. ,hall nor intervene between such final Idjoumment and the dare 
of such election, then it shaD be submitted • the next· ",neral election. Upoa the 
approval of such coastitusioa or amendmenll by • majority of the qualified eIeaon 
voting thereon such constitution or ameadmenll $hall • effec:t oa the fint day of 
JanUat)' followinB the approvaJ tben!of. 

2T No call for a convention was forrhcomin& because a majority of all the wren in the 
election did nor vote affimwively. $.. SIoJiker y. Waite, ~59 MidI. 65. 101 N.W.2d 
299 (1960). 

28 ConsriturioaaJ provision is self-exec:nting so no enablinB JesisIation was necessary. 
28 At the general election 10 be held in the year 1978, and in the 16th year thereafter 

and at such times as may be provided by law, the question of • general revisinn of the 
constimtion $hall be submined 10 the eJeaon of the.-. U. majority of the elee· 
IDn yotinB on the question decide in favor of • convention for such purpose, • an 
election 10 be held not later than .ix moatha after the JHOPOIaI _ certif.... as II>" 
proved, the electon of each representative district as then organhoed $hall elect: 
one dele...., and the eIecton of each senatorial disuia as then orpnized shaD 
eJecc one del....., • a partisan election. The delepta 10 elected shaD convene • 
the seat of &OVetntnent on the fint Tuesday in October nat succeeding such eIec· 
tion or.t an earlier date if provided by law• 

.. It $hall be the duty of the legislonue, • ill fint session immediately succeeding the 
mums of f!Yety tmSUi of the United Swa, bereafter ta1cen, 10 pass a law for _. 
tainin& at the next &enetal electinn of deJepta, the sense of the people of Maryland 
in repnl 10 the adling of • conyension for alrering the consdlUtioa; and in case 
the majority of _ cut .t said election shaD be in favor of caIlin& a convention. 
the IegisJamre $hall provide for _mbling 111m convention, and eIectin& de...... 
thereto • the earliest convenieat day; and the delepes 10 the said convention 
shaD be elected by the several counties of the State and the city of BeJtimore, in 
proportioa 10 their representation respectively in the seoate and bouse of dele­
pes or the time when said convention may be c:aJ1ed. 

81 MAaYLAND CoNS11'I'UTiONAL CoNvDmoN CmoossIoN, lUIPoaT ~. 44445 (1967). 
at At the genetal election 10 be held in the year one thousand eight bundred and eighty. 

twO, and in each tweorieth year thereafter, the quesdoll; 'Shall there be • COIIven­
tioa III revise, aller or amend the conStirution,' .haD be submined ID the electon of 
the State, and in any case. majority of all the electon voting. such election shaD 
decide in favor of • convention, the &eneraI assembly at ill next session $hall 
provide by law for the election of dele..... and the assembling 01 such conventioa, 
as is provided in the preceding section; but no ..aendmenc of this constitution ..­
upoa by any COIIvention assembled in punuance of this articJe shaD • effec:t noril 
the __ shaD have been submitted 10 die eIecton of this State. and Idopted 
by. _jority of dae voting Ibman. 
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'>The Maryland Constitution of 1867, article XIV, section 2 as orisinolly odopcod pro­
vided, in put: 

It shall be the duty of the General Assembly to provide by Law for eakins, at the 
general eJection to be held in the year eishceen hundred and eighty-seven, and evety 
twenty JCUS thereafter, the sense of the people in regard to callins a convention for 
alteriDll Ibis Constitution; and if a majority of VOters at such eJection or elec­
tions shall vote for a convention, the General Assembly, at its next session, shall pr0­
vide by La,. for the assembliDll of such convention, and for the election of Delepres 
thereto. Each County and Legislative Disuict of the City of Baltimore shall bave 
in such convention a number of Delegates equal to its representation in both Houses 
at the time at wbich the convention is called. 

The Maryland Constitution of 1867, articJe XIV, section 2 waslUllellded in 1922 by the addi· 
tion of article XVU, section 9 which provided: 

The vote to be beld under the provisions of section two of article fourteen of the 
Constitution for the purpose of tokinS tbe sense of the people in resard to coI1iDll a 
Constitutional Convention sholl be held at the seneral election in the year nioct2en 
bundred and thirty, and every twenty JCUS thereafrer. 

Article XVII, section 9 was repealed in 1956 and attide XIV, section 2 was amended to 
provide, in pan: 

. It shall be the duty of the General Assembly to provide by Law for takin& at the 
general election to be held in the year ninereen bundred and seventy, and every 
twenty yean tbereafrer, the sense of the People in regard to caJlinB a Convention 
for a1reriDll Ibis Constitution; and if a majority of voten at IIIch eJection or elec­
tions shall vote for a Convention, the General Assembly, at its nat sessioo, shall 
provide by Law for the URIIIbliDll of auch conveotioD, and for the election of Dele­
pres thereto. Eocb County, and Legislarive Disuicl: of the City of Baldmore, shall 
have in sucb Convention a number of Delepres equaJ to its representation in both 
Houses at the rime at which the Convention is called. 

84 The election results for the yean 1887, 1907, 1930 and 1950 are found in MAaYLAND 
CONmnmONAJ. CoNvBNnON CoMwssIoN,llBPoaT 65 (1967). 

3'1i1. at 433·34­
381i1. at 433-34­
31 Tbe Obio Constitution of 1851, atticIe XVI, section 3 provided: 
At the general electioD, to be held in the yeat one thousand eisht bundred and sev­
enty-one, and in each tWeDtieth year thereafter, the question: 'Shall there be • con­
vention to revise, a1rer, or amend the constitution?, sboII be submitred to the electon 
of the State; and, in case a majority of all the electon, votinB at such electioD, sboll 
decide in favor of a convention, the General Assembly, at its oext session shall pro­
vide. by law,. for the election of deJepres, and the assembliDll of such convention, 
as it provided in the ptecedinB section; but no amendment of this constitusinn, 0Bteed 
upon by any convention assembled in pursuance of this article, shall take effect, until 
the sacne shall have been IIIbrnitred to the eleeton of the State, and adopred by a 
majority of those votinB thereon. 

This section was amended on September 3, 1912, to provide: 
At the general election to be held in the year one thousand nine bundred and thirty­
two, and in each twentieth year thereafrer. the question: 'Sboll there be a con· 
vention to revise, alrer. or acnend the constitutioo' sba1l be submitred to the eJectors 
of the swei and in case a majority of the eleetors, vorins for and apinst the coI1inS 
of a convention, shall decide in favor of a convention, the general assembly, at its 
next session, shall provide, by law, for the election of deJesarea, and the assembliDll 
of auch convention, u is provided in the ptecedinS section; but no acnendrnent of chis 
consticution, asreed upon by any convention assembled in punuance of this attide, 
shall take effea, until the same shall have been subrnitred to the electors of the scare, 
and adopted by a majority of thosevotins thereon. 

88 The eJeCtion results for the yean 1871, 1891, 1910, 1932 and 1952 are found in 
Appeodis 5SO, OHIO llBV. CooB ANN. (Pase 1955). 

a. The Iowa Constitusinn of 1857, article X, section 3 provides: 
At the seneraJ election to be held in the year one thousand eight bundred and seventy, 
and in each tenth year thereafrer, and aJso at IUch times as the General Assembly may, 
by law, provide, the question, 'Shall there be a Convention to revise the Consticution, 
and IUIIelId the sacnel' shall be decided by the electon qualified to VOle for memben 
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of the General Assembly; and in case a majorily of the electon so qualified, ...,tins 
a. such elecrion for and asaiost such proposition, shall decide in favor of a conven­
tion for such purpose, the General Assembly, at its next _ion, sbaI1 provide by 
law for the eleerion of delegates to such Convention. 

This section was amended in 1964 to provide, in parr: 
A. the general election to be held in the year ODe thousand nine hundred and sevenly, 
and in each tenth year thereafter, and also at such times as the General Assembly may, 
by law, provide, the ques.ion, 'Shall there be a Convention to revise the Constitution, 
and propose amendment or amendments to same?' shall be decided by the electors quali­
fied to vote for members of the General Assembly; and in case • majorily of the elec­
lOrs so qualified, voting at such election, for and against such proposition, shall decide 
in favor of • Convention for such purpose, tbe Geaenl Assembly, at its next session, 
shall provide by law for the election of delegates to such Convention, and for sub­
uUtting the results of said Convention lO the people, in such manner and at such 
rime as the General Assembly shall provide. 

40 Election results for the years 1870, 1880, and 1890 are found in DoctJMENTllY MA-
TIlIUAL RlILATJNG TO 11111 HISTORY OP IOWA, 282-83 (B. P. SHAMBAUGH cd. 1897). 

41 19 IOWA OPPlOAL R.IlGiSTml363 (1901). 

4224 IOWA OPPlOAL RlIGIsTIlR 457 (1911-1912). 
48 29 IOWA OPPICAL RliGIsTElr. 483 (1921-1922). 
44 SHAMBAUGH, CoNsnnmONS OP IOWA 281-83 (1934). 
45 Letter from Robert C. Landes, Deputy Secretary of Srate, to Author, September 6, 1968. 
48 Des Moines Register, January I, 1961, at 10, col. 6. 

47 44 IOWA OPPlOAL RlIGISTBR 318 (1951-1952). 

48 49 IOWA OFPlCAL RBGISTBR 369 (1961.1962). 

48 The Virginia Constitution of 1870, article XII provides, in parr: 
At the general election to be beld in year 1888, and in each twentieth year thereafter, 
and also at such rime as the general assembly may by law provide, the question, 'ShaII 
there be • convention to revise the constitution and amend the S&D1C?' shall be decided 
by the e1ecrors qualified to vote for members of the geoeral assembly; and in case a 
majority of the electors SO qualified voting at such election shall decide in favor of 
a convention for such purpose, the general assembly at its next session shall provide 
by law for the election of delegares to such convention: PlOVided, That no &D1Cndment 
or revision shall be made which shall deny or in any way impair the right of suffage, 
or any civil or political right as conferred by tbis constitution, excepr for causes which 
apply to all persons and classes without distinction. 

The 1887 Code of Virginia numbers this provision as section 2; however, The Acts of the Gen· 
eral Assembly of the Stele of Virginia (1870), The Code of Virginia (1873), and 7 THoRPB, 
THB P1mBRAL AND STATE CoNsnnmONS 3897·98 (1909) "eM tbis and the preceding pro­
vision as ODe article without sections. 

5OW. VAN SamBBVBN, THE CoNVENTIONS AND CoNsnnmONS OF VDGINJA, 1776­
1966, 15 (1967). 

51 No convention shaIJ be called by the legislature to propose a1cerations, revisions, 
or amendmentS to this constitution, or to propose a new coostitution, unless the law 
providing for such convention shall fitst be approved by the people on a referendum 
vote at a regular or special .lection, and any aDltndments, alterations, revisions, or 
new constitution, proposed by such comenrioo, shall be submitted to the electors 
of the Srate at a general Ot special election and be approved by • majority of the eleeron 
'VOting thereon, before the S&D1C shall become effective: PrtwiMJ, That the question 
of such proposed convention shall be submitted to the people at least once in every 
tftnry years. 

52 Election results for the years 1926 and 1950 are contained in a letter from Basil R. Wil· 
son, Secretary, State Election Board, to Author, September 18, 1968. 

iii Letter flOln Basil II. Wilson, Secmaty, Stale EIectionBoerd, to Author, May, 1970. 

ItThis section was submitted by initiative and adopled November 2, 1920. The provision 
states: 

The question 'Sball there be a convention to revise and amend the Constitution?' shall 
be submined to the electors oi the .rate at a .peciaI electioo to be held on tile fint 
Tueaday in Au&ust. one thousand nine huodred and twcDtyoODe, and at each ........ ' 
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eIecrioa ae..c easuinB che lapse of &WaIty successive yean since che Jut pleYious sub­
mission rbmof, ud in cue • majority of the eleaDJs YOCiDB foI: ud .,.u..r the aJJioB 
of a cooveorioo IhaII _ for a cooveorioo, the lJOYemor sball ;.. "riD of eleaioo 
10 the Ihetif& of the difIerent couocia, otderinB the eleaioD of deIejJaIa, IIId die 
usembliDB of such COIlYeDrioo, ",Is provided io die pteCCdiq ieaioD. 

IIOI'l'lQAL liIANUAL STAD OF MlSIoUII478-79 (1921-22)_ 

IIThe cooftllrioo _ c:elJed br die aavemor, • provided br the MWouri CcmsDmrioo 


ucide XV, seaioa "­
11 OJrJIJa.u.liIANUALSTATsOFMlSIoUII ~97-98 (1943-44)_ 
IIThe CODftIlrioo _ c:elJed br the .,velDOJ', • provicIed by die MWouri CoIIadmDoD 

anide XV, seaioa "­
II This secrioo provides, in pan: 
At die jlellerol eIecrioa OD the fint Tuesday followinB the fiat Monday in Ncmmber, 
1962, ud evety a,reaty yean thereafter, the --rr of .- sball, ud &I IItty jIeIIerol 
or special eleaioD die teDerol _b1y br law may, submit 10 die a- of die 
.... die quarioo 'Sba!1 Ibe.te be a CDDveoDoD 10 leY_ ud amend die CoDscicurioo?', 
The quesdoG sball be submiaM on a sepM&Ie ballot 'lritbouc party ~, ud if 
• majority of die _ cue dlereoo is foe die affirmarive, die ~ sball call ... 
eIecrioa of deJepra 10 die CDDftIlDoD on • day DOC leu dwl thcee DOr _ dwl sil: 
moadu aftft the eleaioo OD the quesdoa. At die eIeccioo die a- of the .­
sball eI«c fJfleea delejJala-al-1arJe ud the elecroa of each .- IeIIaIOrial distritc 
sball eI«c two........ Each clelepre sball pouaI die qualifiaciollS of • _r: 
ud DO peaoD holdiq any ocher off,.", of _ oe ptofic (off,.",,, of die orpaized 
militia, acbool diJeclOa, jIIICica of the Pace ud DOWiet poblic esceped) sball be 
e1iBible 10 be eleaecI • dele .._ To secure ~ f10lll differeDt political 
parries iD each seDMOCial district, iD the maDDer pteIaibed br ill --.w discricr 
committee each political party sball DOaWwe but ODe aodidaIe foJ dele.. f10lll 
each -w c1iscrlcr, the c:erdfic:ue of """,iaa'iOD sball be filed in the offia: of the 
--rr of .... &I least rbltty day. befoI:e the eleccioD, each aadide sball be vored 
for OD • sepM&Ie ballot beariDB die patQ!- cIesipacioIl, each e*- sball VOIle for 
but cae of the aad"'-, ud the two aadidata aeaivioB the h;,besc Dumber of 
_ in each -a.l cliscrict sball be elccled_ c...didaca foI: delelJllliOHC-larte 
sball be IIOJIIioa..t br MIIIiO'dDB pecicIoos ODly, wbida sball be slped br electo" of 
the .... equal 10 flft peRleDC of the leBal weers in the seDaIOriaI district in which 
the caodidare &aides uod! orbenrise provided by law, IIIId sball be verif~ • provided
br law for iniciadft peddODs, ud filed in the office of the --rr of .- at 
Jeuc rbltty daJs before the eleaioo. All such caadidata IhaII be voted for on a 
sep&rIIe balloc 'Iritbouc party deslpacioo, IIId che fi'- receivinIJ die bijJhest Dum­
ber of _ sball be elccled_ Noc leu ch... fi~o days before the eIectioo, che 
IeCRWJ' of .- sball certify 10 die CDWlty clerk of the COUAty che _ of c:acb per­
IOD oomioated for the offia: of dele.- from the seaatorial disuia: in which che 
COUDty, or IItty puc of it, is iDduded, ud che O&IIIeJ of all peuona IIOJIIioa..t for 
~lar~ _ . 

eo OJrJIJa.u.liIANUAL STAD OF MlSIoUII1l79 (1963-64)_ 

tlU cIuriDB IItty _-year period a CDDScicuciODal coo_doD has DOt been held, che 
--rr of .- sball place OD die ballot foI: che nest jIeIIerol eleaioo the quesdoo: 
'Shall there be • CoosticudODal Comrearioo?' U. majority of the votes CUt 00 che 
quacioo are in the oesaave, the questioo Deed DOt be placed OD the balloc uod! che 
cod of the _ ~ period_ U. majority of che voteS cut DO the question are 
in the affumame, de1epra 10 ibe CDDveotiOD sball be choRD &I the _ tePIar 
statewide eJecdoo, uoIe.. che 1eBisllltUle provides for the electioD of the de1ep1eS 
&I a .spec:isl e1ecciOD.. The --rr of state shall issue the call for che COO_DOlL 
Uoleu other provisioos have beeo made by law, the call sball cooform as neatly as 
possible 10 che ICC caIlinB the Alaska CoosticuUonal Cooveorioo of 195', includi.... 
bue DOC limited 10, oumbee of members,distriClS, electioD ud cetriIiacioD .of dele­
jJIIa,' and submiuioo ud mificacioo of revWoos 8Ild otdioances. The appropria­
Iioo provisicins of die call sball be self-GCalCioB ud sball CODIIitiue • lint daim 
OD the .- treaJUty_ 

. a Leau f10lll Thelma Cutkr, Ditec:IOr of Eleccions-IO Author, October 21, 1969: 

'-,. The questioo of a coosricutiolal CDDftIlIioo will appeu OD the balloc iD die 1970 


Geoera1I!lec1ioo and the _",will_Go_ the quesUoD &I chM time. 
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8lI1'hia section provides, in part: 
The legislature may submit 10 the electorate at any general or .pecial election the 
question, 'Shall there be a convention to propose a revision of Ot amendments to the 
'Constitutianr. If any ten·year period ahaIl elapse dud.,. which the question ahaIl 
not have been submitted, the lieutenant !IOvemor ahaIl certify the question, to be 
voted On at the first general election following the expiration of such period. If. 
majority of the ballots cast upon such question be in the affitmative, deJeaates to 
the convention ahaIl be chosen or the next regular election unJeis the Iegitlanue ahaIl 
provide for the election of delegates or a special eJeaion • • . Unless the Iegis)anue 
ahaIl otherwise provide, there shall be the same nWllber of cleIepres to the con­
vention, who shall be elected from the same areas, and the coaveotion ahaIl be 
convened in the same manner and have the same powen and privileges, u acarly u 
pncticable, as provided for the coavention of 1968. 

The only change in this language adopted in 1968 wu the refereaa: to the 1968 convention in 
place of the 19'0 convention. 

M Hawaii beld a convention in 1968 pursuant to a 1966 referendum aucborized by the legis­
lature. Potteus, Th. u.tU';'"tiotl4l Co_io" of H-..ii of 1968, 4l STATB Gov. 97 (1969~. 
Thus aaocber yote is not requited in Hawaii until 1976. 

85 The question 'Shall there be a Constitutional Convention 10 -.I or revise the Con­
stitution of the Stater sbaI1 be submitted to all the electon of the stare al the ...,n­
eral election held on the Tuesday after the first Monday in November in the even­
nWllbered yeM nat sucaedi.,. the expiwion of a period of twCllty JeMI from the 
date of convening of the last coaYelltion caIIed to revise or _d the toIlStillltion 
of the state, including the Constillltional Convention of 196', or next s1lClCl!edia& the 
expiration of a period of twenty ,eMS from the date of submissioG of such a ques­
tion to all electon of the Stare, whichever date ahaIllast OCCUr. If a majority of the 
eleeton voting on the question ahaIl signify 'yes', the general usembly sbaI1 pco­
vide for such convention as provided in Section 3 of this article. 

In providing for the convening of • ronstitutional ronventioa to unend or revise the 
ronsticution of the Stare the general assembly sbaIl, upon roll call, by a ,ea vote of or 
least cwo-thitds of the total membership of each house, prescribe by Jaw the manner 
of selectioa of the membership of such convention, the due of conwmng of such 
convention, which ahaIl be not later than one year from the due of the roll call vote 
under Section 1 of this article or one year from the date of the election unclet Sec­
tion 2 of this article, u the case may be, and the due for fmal adjournmeat of such 
coDveatiGn. 

118 This section is included in the proposed new constitution of Arkaosas which will be 
submitted to the voters or the 1970...,neral election The section provides: 

A constitutional convention may be called by law, by initiative Or by the voten of 
the Stale at • general election upon submission of the questioa by resolution of the 
General Assembly. If a constitutional convention has not been held or if the 
question of calli.,. a convention has not been submitted to the yoten of the State for 
a period of twenty YeMS, then the question sbaIl be submitted ar the nat ...,neral 
election. The General Assembly sbaIl provide by law for the holding of • conven­
tion within one year after a majority of diose voting on the question approves 
the calling of a convention, 

87 This section has tentatively been approved by the 1969-70 Illinois cnnstitutional con· 
vention. It is subject to being finally included in the conYelltion's draft alnstitution and 
being approved by the Illinois voters in December, 1970. The Section provides, in pan: 

In the year 1990 and evety twenty years thereafter the SecretarJ of State shall sub­
mit to the electOn or the general election in that yeat the question of whether a 
Constitutional Convention should be called, unless there has been • similar sub­
mission during the preceding cwenty JeMI. 
The vote on calli.,. a Convention shall be on a separate ballot. A Convention ahaIl 
be called if three-fifths of those votiog on the question vote in the affirmative. 
The General Assembly ahaIl, at the next session following approval by the electorate, 
provide for the Convention and for the election on a non·partisan ballot of cwo 
delegates from each senatOrial district. The General Assembly ahaIl designate the 
day, hour and pIacr of the Convention's initial meeting, which sbaIl be within three 
months after the election of delepres. The General Assembly shall fix the pay of 
delegateS and officers, and provide fOt that pay toaether with all ~ necessarily 
incurred by the ConYelltion in the performance of its duties. ' 

59-609 0 - 80 - 59 
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(St. Louis Univesity Law Journal~-197~) 
CONSTITUTIONAL CONVENTIONS: PRECEDENTS. 

PROBLEMS. AND PROPOSALS 

THOMAS A. GILLIAM· 

INTRODUCTION 

The evidence suggests that, after nearly one hundred years, there 
is a possibility of a second constitutional convention. If this be the 
case, solutions to the problems of a twentieth-century convention will 
soon become necessary. The problems themselves, perhaps, may be 
grouped into categories, the most immediate being those centering 
around the issue of Congressional discretion in calling a convention 
when the legislatures of two-thirds of the states request it, in view of 
seemingly mandatory phrasing of article V of the Constitution. If so, 
inquiry ·follows regarding the extent to which a convention is to be 
controlled, its composition (to insure that its members represent the 
people) and the subject matter of its deliberation (to insure that any 
constitutional change proposed reflects not a wholesale tampering 
with the Constitution, but deals with a particular alleged dissatisfac­
tion).Then there may remain the issue of what alternatives are avail­
able even beyond those that are constitutionally provided. In the re­
mainder of this article the available precedents, pertinent Con­
gressional history, and the most important scholarly writings will be 
examined and evaluated and a few conclusions will be made. 

Article V of the Constitution requires that: 
The Congress, whenever two-thirds of both Houses shall deem 

it necessary, shall propose Amendments to this Constitution, or, 
on the Application of the Legislatures of two-thirds of the several 
States, shall call a Convention for proposing Amendments, which, 
in either Case, shall be valid to all Intents and Purposes, as Part 
of this Constitution, when ratified by the Legislatures of three­
fourths of the several States, or by Conventions in three-fourths 
thereof, as the one or the other Mode of Ratification may .be pro­
posed by the Congress ... 

The only remaining precondition is that "no State, without its Con­
sent, shall be deprived of its equal Suffrage in the Senate." It could 
be thought, since the convention method of proposing amendments is 
initiated by the states, that it is the function of Congress to propose 
amendments from time to time on particular controversies, and that of 
states to apply through the convention method· for general revision 
of the Constitution. Still, that does not seem to have been the general 

• Thomas A. Gilliam, Assistant City Attorney, Denver, Colorado; Mem­
ber of the Colorado Bar. ..... 
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intent of the Framers, whose debates refleCt that a convention was 
only a means of providing the states with an alternative should the 
national legislature refuse to act on some desired constitutional 
change.! However,,Jamei Madison felt that the article enabled both 
the general and state governments "to originate the amendment of er­
rors.'" A fear of another convention was expressed then,3 as now! 
although Hamilton felt that if it were requested by the requisite num­
ber of states, Congress had no alternative but to call one.' This ex: 
pression of fear and of limitation may have been precipitated by the 
precedent of the Convention of 1787 itself. Its delegates had disre­
garded the instructions from the Continental Congress to simply 
amend the Articles·of COnfederation, although in the end the Framers 
still sought the approval of the Congress of the draft product.G 

Senator Sam J. Ervin, Jr., the noted authority of Constitutional 
law in the Senate, most recently involved in the problems of article V, 
notes that the FounderS did not .place the new government in the 
strait-jacket that inhibited .the Confederation (the inability ~ change 
fundamental law without the consent of every state), but instead com­
promised between those who would utilize state legislatures as the 
sole means of initiating amendments, and those who would lodge it in 
the nationallegislature.8 Nevertheless, with the adoption of the Con­
stitution,7 a new federalism developed with Congress taking the lead 
as to the amendatory power.· While the impetus for inclusion of the 
Bill of Rights came from the states,8 it was Congress that initiated the 
first ten amendments, thereby becoming an active participant in the 
continuing constitution-making process of 1787. Also, while conceiv­

1. 14. F ARIWID, 'l'Bs RBcoIlDs 01' TIIII FEiIERAL CONVBNTlOR OF 1787, 203­
04 (1937).

2. The FedeTGUst No. 43[42] (J. Madison}; that every amendment is a 
single proPOSition, see The FediTafut No. 85 (A. llamilton).

3. See CarsonL Disadvantages of 0. FedeTGl Constitutional ConventionJ 86 
M:l:CH. L. REv. 921 (11168), citing Charles Pickney of North Carolina in the CIOS­
i~ debate of the Philadelphia Conventio!1, September 15, 1787, that ''Conven­
tions are serious things and Etnot to be repeated."

4. The Federolist No. 85 A. Hamilton).
5. American Enterprise titute. Special Analyais: A Convention to 

Amend the Constitution? (1967) found in Hearings on S. 2307 Before the 
Subcommittee on Separation of Power. of the Senate Committee on the Ju­
dicio.rtll...9Oth Cong., 1st Sess. 128 (1968), citing J. BliCK, Tm: CONSTIrunON 
or TIlE UNITED STATBS 173 (1924).

6. Ervin, Proposed Legialo.tion to Implement the Convention Method of 
Amending the Conatitution, 66 MIcH. L. REv. 875, 881 (1968).

7. Rhode Island, it has been noted, did not participate In the Conven­
tion of 1787 and did not ratify the Constitution until more than a year after 
the required ninth state had done so. Forkosch, The Alternative Amending· 
Clo.use in Article V: .Reflectiona and Sugl1e1ticma, 51 MniN. L. REV. 1053, 1067 
(1967). 

8. Brickfield, Staff of the House Committee on the .Judiciary, 8th 
Cong .. 1st Sess., Problems Relo.tinl1 To A Federal Constitutional Conventiml 
'1 (Comm. Print 1957), notu that as early as 1789 New York and Virginia
made apPlication for a general convention for inclusion of the Bill of Rights. 
This was also the concern of the closing debate of the Convention of 1787 
with reference to holding another convention for this purpose, Bee note 3 
'upro.. 
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ably those amendments could have been incorporated in the main 
body of the Constitution, Congress added them as separate articles 
of amendment and set a pattern for the amendatory power that has 
been followed ever since. 

That Congress has a large measure of control over the process of 
amendment was further illustrated by Hollingsworth v. Virginia.' 

• In that case, questions were raised as to the effect and validity of the 
Eleventh Amendment limiting the judicial power, including the ques­
tion as to whether the amendment was void for not having been sub­
mitted by Congress for Presidential approval. It was questioned 

.whether this failure of submission contravened section 7 of article I 
of the Constitution, requiring such approval of every Congressional 
order, resolution or vote.10 The Court held that the procedure 
adopted for the amendment was valid even though it had been urged 
that it was no answer to the question to observe that the two-thirds 
vote of Congress needed to initiate amendments was the same vote 
that would override the executive's negative. This did not answer the 
question, it was argued, because his reasons for disapproval might be 
so satisfactory as to reduce the vote below the constitutional propor­
tion,.ll 

The Court's holding in Hollingsworth appears to have been predi­
cated upon the premise that the first ten amendments had not b~n 
submitted for Presidential approval, the Court reasoning that the prop­
osition or adoption of amendments was unconnected with the ordinary 
business of legislation.12 The case has been taken ever since, with 
reference to a state's application for a constitutional convention, as also 
not requiring the submission to a state's governor of the application." 
And while it has been urged that the exclusion of the execUtive is more 
appropriate 00 a parliamentary system where executive and legislative 
functions are intertwined," with reference to gubernatorial power, 
it has been pointed out that In the beginning very few of the original 
states lodged veto power in that office.'" And In regard to the Presi­
dency, the Founding Fathers could have Included his office expressly 
as a third participating. agency of the Government had it been their 
desire to do so. It 8ls0 appears that the participation of the Vice-Pres­
ident in the amendatory process was not contemplated." 

9. 3 U.S. (3 Dalt) 378 (1798). 
10. Id. 
11. Id. at 378-79. 
12. Id. at 380 n.(a). 
13. See e.g. Ervin, supra note 6, at 888-89. 
14. McCleskey, Along the Midway: Some Thoughts on Democratic Con­

.titution-Amending, 66 Mlcu. 1.. REv. 1001, 1014 (1968). 
15. Brickfield, supra note 8, at 1. 
16. Forkosch, 8upTa note 7, at 1054 n.IO, citing 3 FAIUIANJ). Tm: RECORDS 

OF TIlE FEDERAL CONVENTION OF 1787 400 (1911); Staft Report to the House 
Comm. on the JUdiciary, 82nd Gong., 2nd Sesi',Problems Relating to State 
Applications for a Convention to Propose Constitutional Limitations on Fed­

http:legislation.12
http:tion,.ll
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INTERIM Pm:cEDENT 

After these initial clues to the States' amending power, little light 
was shed on this area in the first one hundred years of constitutional 
history, for during that century only ten petitions for a constitutional 
convention were received from the states.u There was little to note 
In this Interim period except that the Congressional refusal to permit 
several states to withdraw their approval of post-Civil War amend­
ments was probably more attributable to the temper of the time than 
related to the question of whether States may rescind their applica­
tions before two-thirds have completed the petitioning process.'" Fi­
nally, however, in 1887, Judge John A. Jameson fUled the breach of 
commentary on the subject with an extensive work wherein he in­
quired of the typical American constitutional convention generally: 

Is this institution, it might be asked, subiect to any law, to any 
restriction? What claims does it itself put. forth, and what do 
the precedents teach, in relation to its nature and powers? When 
called into existence, is it the servant, or the master, of the people, 
by whom it was spoken into being?l. 
In distinguishing the functions and purposes of the revolutionary 

convention, so often confounded with the constitutional convention,2° 
Jameson viewed the latter as being subaltern to and never supplanting 
the existing organization and never governing." He asserted that 
sovereignty is-not vested in the states but in the Congress that rep­
resents all of the people.22 In view of the shared power to propose 
amendments, he felt that delegates to a constitutional convention also 
ought to be elected by the entire electoral body.2s While conceding 
that the delegates should be given the liberty to discharge In some 
measure their essential function of deliberation,.' Jameson found 
from precedent generally that a constitutional convention has no in­
herent rights and exercised delegated power only.25 Consequently, 
unless the convention could point to express general authority to pro­
pose amendments at will, it could be restricted to a specific mandate.28 
The end product of the convention's deliberation~, he concluded, was 

eTa1 Taz Rates, 103 (Corom. Print 1942), citing from Annals 8th Cong., 1st 
Sess., remarks of Pierce Butler, who had been a member of the Convention 
of 1787. 

17. Brickfield, supra note 8, at 7. 
18. Bonfield~ The Dirk.en Amendment and the Article V Convention 

Process, 66 MIclL L. REV. 949, 967 n.70 (1968).
19. J. JAMESON, A TREATISE ON CONSTITUTIONAL CONVENTIONS, THEIR 

HISTORY, POWERS, AND MODES orPaOCEEDING 2 (4th ed. 1887). 
20. Id. at 6-9. 
21. Id. at 10. 
22. Id. at 51-52. 

23.. Id. at 258-69. 

24. Ill. at 364. 
25. Id. at 408, citing Wells v. Bain, 75 Pa. 39 (1874)! where a court en­

joined commissioners appointed by a convention from ho ding an election on 
the convention's terms when the enablingiegislation had provided otherwise. 

28. J. JAMESON, supra note 19, at 412. 

http:mandate.28
http:people.22
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subject to legislative review before submission to the people.27 

Jameson clearly did not envision a runaway federal convention, 
although perhaps he realized its possibility since he made so strong 
an argument for control. The states,in any event, were receptive to 
his point of view and thereafter forwarded petitions only for specific 
reforms.28 The greatest demand was that for the direct election of 
Senators, and, from 1893 to 1911, a total of seventy-three petitions 
were received by the Congress from thirty-one legislatures on that 
subject.29 This 1!Vas an impressive request, if not the requisite one, for 
there is scholarly research that only around two-thirds of the states 
then existing had so petitioned.so The Senate had blocked passage of 
a House resolution for a constitutional amendment for the popular 
election of Senators, and, only after such incisive state demand, did 
it concur in the resolution submitting the Seventeenth Amendment to 
State legislatures for approval.31 This, of course, may have been an 
indication that the Senate, at least, did not believe that it could con­
trol the action of a constitutional convention in this area in which it 
had an obvious vested interest, though it is doubtful this decision was 
made on strictly constitutional grounds. It has been observed, how­
ever, that Congress, by taking the easy way out, hardly refuted Jame­
son's theory of the ancillary role of a constitutional convention and 
did not decide this all important, pivotal issue.·2 

JUDICIAL PRECEDENT 

As previously noted, the Supreme Court's early determination 
that submission by Congress of an amendment for Presidential ap­
proval is not constitutionally required was probably predicated upon 
the fact that the Bill of Rights itself had not been so submitted.s, 
Thus, regard may have been given to the course of action that Con­

27. Id. at 421. Jameson's conclusion as to a reasonable time limit for 
ratification of amendments was ''that an alteration to the Constitution ... has 
relation to the sentiment and the felt needs of to-day, and that, if not ratified 
early while that sentiment may fairly be supposed to exist, it ought to be re­
garded as waived, and not again to be voted upon, unless a second time pro­
posed by Congress," ido at 634. Jameson also concluded that a State, after 
once taking action on an amendment, might reconsider and reverse its previ­
ous action prior to binding action by the States. ld. at 624-33. 

28. These ranged from the prohibition of polygamy to world federal gov­
ernment, Brickfield, supra note 8 at 74. 

29. Id. at 7. 
30. ldo at 74 and House Comm. on the Judiciary, State AppUcatiO'llS

Asking Congress to Call a Federa! Constitutional Convention, 86th Cong., 1st 
Sess. 7 (Comm. Prilit 1959). also prepared by. Brickfield, where he indicates 
that "on one oc~asion, at least, more than the necessary two-thirds of the 
number of States then comprising the Union had submitted applications seek­
ing a convention on the same subiect matter", citing to 23 app. Table 2, Item 
I, relating to the direct election of Senators. 

31. Brickfield. supra note 8. at 8. 
32. Atnerican Enterprise Institute, Special Analysis found this in Hear­

ings, supra note 5, at 129. ' 
33. Hollingsworth v. Virginia, 3 U.S. (3 Dall.) 378,380 (1798). 

http:approval.31
http:petitioned.so
http:subject.29
http:reforms.28
http:people.27
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gress had pursued, a precedent that gained added impetus subse­
quently in the Court's dictum that questions pertaining to amend­
ments of constitutions belonged to the political power and not to the 
judiciaI.34 Again, in refusing to enjoin President Andrew Johnson 
Crom enforcing Reconstruction legislation, the Court had remarked 
that neither Congress nor the President can be restrained by the ju­
dicial department." In a series of cases from 1920 to 1939, however, 
the Court did take cognizance of questions pertaining to amendments 
of the Constitution, although summarily disposing of the objections 
raised. 

In Hawke v. Smith, No. 1,'8 the Court held that the action of a 
State legislature in ratifying the proposed Eighteenth Amendment 
could not be referred to the electors of the state, for the provisions of 
its constitution requiring such a referendum were inconsistent with 
the Constitution of the United States. While this case by analogy may 
be taken to prohibit the imposition of a popular referendum upon any 
part of the amendatory process, it does not necessarily mean that a 
Congressional referendum of an advisory nature is also prohibited, 
as will be considered later. Nor was this the only question raised by 
the Eighteenth Amendment, for when it was enacted, it gave rise to a 
number of questions in the National Prohibition Cases.'7 There it was 
belatedly urged that the power of amendment was limited to the cor­
rection of errors in the Constitution's framing and does .-flot con­
template the adoption of additional and supplementary provisions. It 
was further contended tha! ordinary legislation could not be embodied 
in a constitutional amendment, and, also, that amendments could not 
be proposed that involved the exercise or relinquishment of a State's 
sovereign powers."· In these cases, and in Leser v. Garnett,.- wherein 
a similar States' rights argument was made against the Nineteenth 
Amendment (women's suffrage), the Court entertained but rejected 
the arguments and held the amendments valid. Thus, it would appear 
that amendments, as indicated by the above examples, may upset the 
"balance" of the federal system (at least in the eyes of the beholder!). 

More important to the subject of discussion here, the Court indi­
cated in Leser v. Garnett,'· as it had in Hawke v. Smith, No. 1,41 that 
a State legislature in its participation in the amending process is per­

34. Luther v. Borden, 48 U.S. (7 How.) 1 39 (1849). . 
35. MissiSSippi v. Johnson, 71 U.S. (4 Wall.) 475t 500 (1866). This gen~

era! judgment of the Court has not been followed aosolutely. See Youngs­
town Co. v. Sawyer, 343 U.S. 579 (1952) and Powell v. McCormack, 395 U.S. 
(86 (1969). 

36. 253 U.S. 221 (1920).
37. 253 U.S. 350 (1920).
38. E. CORWIN, THE CONSTITUTION OF THE UNITED STATEs OF AMERICA 

800 (1964). 
39. 258 U.S. 130 (1922). 
40. Ia. at 137. 
41. 253 U.S. 221, 230 (1920). 

http:judiciaI.34
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forming a feder3I function, not subject to limitation by the State. It 
should also be noted that on the same day that Leser .v. Garnett was 
decided, the Court held that the general right of a citizen to have the 
government administered according to law does not entitle him to in­
stitute a suit in the federal courts to secure a determination of whet;,er 
a constitutional amendment about to be adopted will be valid." Thus, 
with this limitation on the justiciability of attempted attack and its 
subordination of the States' role in the amendatory process, the 
Court tended in the post~World War I era to defer to Congress as the 
main arbiter of questions under article V. In Dillon v. GZoss,·3the 
Court further held that, since the article implies that amendments 
submitted thereunder must be ratified within some reasonable time 
after their proposal, that Congress may fix, as it did for ratification of 
the Eighteenth Amendment, seven years for ratification. In Dillon, 
the Court,moreover, cited Jameson" that constitutional alteration 
should relate to the "felt needs of today,"'· thereby giving an indica­
tion that Congress, if it desired, could also decide the time limits 
within which the states must make application for a convention so as 
to express those needs. This view is reinforced by the Court's finding 
that "proposal and ratification are not treated [by article V] as un­
related acts but as succeeding steps in a single endeavor."'· 

In United States v. Sprague" the Court rejected another conten­
tion a'gainst the Eighteenth Amendment, namely, that it should have 
been. ratified by convention rather than by State legislatures, as Con­
gress pursuant to the choice granted by article V had selected. The 
argument in support of the contention rejected in Sprague was that 
legislatures are incompetent to surrender personar1iberties of the 
people under the Tenth Amendment. Perhaps now, however, it could 
be argued in view of the new vitality of the Nir.th Amendment,.· 
(providing as it does that the enumeration of certain rights shall not 
be construed to deny or disparage others retained by the people) that 
use of a national plebiscite in the process of amending the Constitution 
is not barred by article V. Indeed, the Supreme Court of Rhode Island 
in In re Opinion to the Governor,.· held that an alternative method of 
amending the State's constitution was not impliedly prevented by the 
constitution's listing of but one method of amendment. In that case 
the statutory alternative' advanced and upheld was the convention 
method of proposing amendments as opposed to the listed constitu­
tional method of legislative proposal. In the course of its opinion, the 

42. Fairchild v. Hughes, 258 U.S. 126, 129-30 (1922). 
43. 256 U.S. 368 (1921).
44. ld. at 375. 
45. Text in note 27 supra. . 
46. 256 U.S. 368, 374 (1921). 
47. 282 U.S. 716 (1931).
48. Griswold v. Connecticut, 381 U.S. 479 (1965).
49. 55 R.I. 56, 178 A. 433 (1935). 



931 


court approved language that the right of amendment is construed 
from the fact that the people undoubtedly possessed the right in the 
beginning and have not parted with it by expressly confining amend­
ment to some other method.GO Nevertheless, it may be that, since 
federal judicial precedent is that the States at least may not ratify 
amendments by referendum,51 Congress would be unwilling in the 
usual case to resort to the ballot box. 

The paramount role of Congress in matters of federal constitu­
tional amendment was perhaps made most apparent by the Supreme 
Court in Coleman v. MilLer,52 though the issues there involved again 
largely related to the role of the States in the amendatory process. 
One such issue was that the proposed Child Labor Amendment to the 
Constitution had suffered a tie vote in the State Senate of Kansas but 
was broken in favor of the proposal by its Lieutenant Governor. The 
measure duly passed both houses of the State legislature, and members 
opposing the amendment unsuccessfully petitioned the Kansas Su­
preme Court to declare that the measure had not validly passed in 
view of their allegation that the Lieutenant Governor should not have 
participated. They also urged that the proposed amendment had been 
previously rejected by the State and that it had lost vitality since 
twelve years had elapsed between Congressional submission .and the 
State's most recent action. The United States Supreme Court, while 
holding that plaintiffs had standing to take an appeal,,· was equally 
divided on the participation of the Lieutenant GovernorG4 and so let 
the decision of the state court stand. As to the effect of the previous 
rejection of the amendment, the Court noted that the state court had 
citedGG Jameson to the effect that article V says nothing ~f rejection 
but speaks only of ratification and provides that a proposed amend­
ment shall be valid as part of the Constitution when ratified by three­
fourths of the States.06 Subscribing to this view, the Court did not go 
behind the State's resolution of ratification;G1 On the third issue, dis­

50. let. at 451, citing HOLCOMBE, STATE GOVERNMENT IN THE UNITED 
STATES 97 (1926). The court also followed the recognized rule "that if two 
constructions of. a constitutional provision are reasonably possible, one of 
which would diminish or restrict a fundamental right of the people and the 
other of which would not do so, the latter must be adopted." 178 A. at 
441-42. 

51. Hawke v. Smith No. 1,253 U.S. 221 (1920). ORFIELD, AMENDING THE 
FEDERAL CONSTITUTION 37 (1942), takes the view that either this case held that 
article V indicates that its methods of amendment are exclusive or that other 
methods would be revolutionary. Cf. Brickfield, supra note 8, at IX-X, to the 
effect that the Court has ·never held that the. Constitution may be amended in 
any other way than in accordance with article V, and J arneson, supra, note 
19, at 624 that Congress can only. act within the special powers received from 
the people. . ­

52. 307 U.S. 433 (1939).
53. let. at 437-46. 
54. Id. at 446-47. 
55. let. at 447, n.1a. 
56. J. JAMJ:SON, supra note 19~ §§ 576-81. 
57. 307 U.S. 433,447-51 (19311). 

http:States.06
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tinguishing Dillon v. Gloss'8 wherein it had held the seven years fixed'; 
by Congress for ratification of an amendment to be reasonable, the 
Court found it did not follow, whenever the Congress had failed to 
exercise the power of time limitation, that the Court should take upon 
itself the responsibility of deciding what constitutes a reasonable 
time.GO Since the question of a reasonable time as to the ratification 
of an amendment would involve a great variety of political, social and 
economic conditions, the Court concluded that it was a political ques­
tion to be decided by Congress.60 

Thus, again the Court indicated that questions as to the amenda­
tory power were, in the main,political. Four justices, concurring, 
would have gone further. They were of the view that: ' 

The Court here treats the amending process of the Constitution 
in some respects as subject to judicial construction, in others as sub­
ject to the final authority of the Congress . . .• No such division 
between the political and judicial branches of the government is 
made by Article V which grants power over the amending of the 
Constitution to Congress alone. Undivided control of that process 
has been given by the Article exclusively and completely to Con­
gress. The process itself is 'political' in its entirety, from submission 
until an amendment becomes part of the Constitution, and is not 
subject to judicial guidance, control or interference at any point.61 

Professor Orfield, writing in 1942, also complained of the Court's p0­

sition in that 
(i]t the Supreme Courtts not ready to apply the doctrine of 
political questions to all phases of the amending process, as four 
members of the court wish, it will apply it to some phases of the 
amending process and what such phases are remains largely un­
certain.62 

He SUCCinctly listed the difficulties or obstacles to obtaining Court re­
view on any part of the process: whether a justiciable question is pre­
sented, whether a case may have been brought in the proper court. 
whether it is timely, whether brought by a proper party plaintiff, or 
whether there was an actual c061troversy.63 As a result, it would ap­
pear that the determination of questions relating to the convention 
method of amending the Constitution will largely remain with Con­
gress. 

CONGRESSIONAL PRECEDENT 

In the last two decades, a number of proposals have been studied 
by Congressional committees in seeking a solution to the problems 
raised by the possibility of a constitutional convention. One such 

58. 256 U.S, 368 (1921).
gg: 1r aY~53:3~. 451-53 (1939). 
61. Id. at 456, 458-59. 
62. Orfield, supra note 51, at 36 (1942).
63. ld. 

http:c061troversy.63
http:certain.62
http:point.61
http:Congress.60
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pr,!posal. entitled the "Constitutional Convention Act of 1953..... 
developed as the result of a number of petitions then received for 
constitutional limitations on federal taxation.65 It provided that a 
State could adopt a resolution favoring the calling of a convention to 
propose an amendment generally revising ,the Constitution, or to pro­
pose one or more amendments of a limited nature, and that the reso­
lution shall be effective for the purposes of the Act without regard 
to~whether it is approved or disapproved by the state's governor.66 

The proposed Act thus attempted to. solve· several problems in the 
manner suggested by precedent. It further provided that if during a 
seven-year period resolutions were received from two-thirds or more 
of the s~tes, and, if each were of the same general nature as each 
other, a resolution to call the convention would be in tum introduced 
by Congressional judiciary committee chairmen that would be non­
amendable and subject to limited debate.·7 The President of the Sen­
ate was to be the interim chairman, and, each state was to have a num­
ber of votes equal to the humber of Senators and Representatives to 
which it was entitled in the Congress. The votes were to be cast as 
the majority of the State's delegates present decided, and any amend­
ment proposal required the affirmative vote of a group of states hav­
Ing two-thirds or more of the total votes cast on the proposal.6. It was 

. further provided that no convention called to propose an amendment 
of a lim.ited nature shall propose any amendment whose general na­
ture'differed from that stated in the resolution calling the conven­
tion.·' ~ 

This draft legislation, by designating seven years as the limit of 
vItality of State petitions for Congressional consideration, selected the 
same time limit that Congress had previously set for ratification of 
the Eighteenth Amendment.'o Orfield, who has written the most re­
cent treatise on the subject and who has suggested perhaps a genera­
tion as the maximum time, nevertheless had also found a perfect 
analogy to the time that Congress had previously allowed for rati ­
fication." Despite this, and although from 1939 to 1957 petitions 
had been received from twenty-seven States seeking a limitation on 
the federal taxing power,'~ the next legislative proposal considered by 
House Judiciary Committee provided for an effective time for appli­

64. Staff .Report to the House Comm. on the Judiciary, 82nd Cong., 2d 
Sess., PToblems Relating to State Applications JOT a Convention to PTopose
Constitutional Limitations on Federal Tax Rate., App. 21-24 (1952). 

65. Id. at 24-27. 
66. Id. at 21, § 2(b). 
67. Id. at 22, § 3(c). 
68. Id. at 23-24, §§ 5(c), 6(a).
69. Id. at 24, § 6(b).
70. See Dillon v. Gloss, SUPT4 note 43. 
'11. ORFIELD, supTa note 51, at 42-43. 

. 72. Brickfield, Staff of the House Comm. on the Judiciary, 85th Cong., 
ht Ses•. , PToblems Relating to a FedeT<Jl C01Istitutional Convention 89 
(Comm. Print 1957). ' . 

http:governor.66
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cations of fifteen years.73 Had this provision been ena~ however, 
it would have eliminated some of the State petitions on the provoca­
tive subject of federal tax limitation. This new proposal, moreover, 
would have provided that States may rescind their ·applications at any 
time except when two-thirds of the States had valid applications pend­
ing on the same subject." In other ways it was similar to the previ­
ous proposal, except that the Chief Justice was to be the interim chair. 
man of a convention that would be composed of as many delegates 
from each State as it was entitled to Representatives in Congress.u 
A substantial difference was that each State would have one vote with 
a majority of the total vote cast being sufficient to propose amend­
ments.76 Further procedures limiting the convention's session to one 
year and providing for approval of Congress of the convention's work 
were based upon the Constitutional Convention of 1787;77 

Thus,. there was evolving in the House Judiciary Committee, at 
least, greater Congressional direction of the States' amendatory proc­
ess. Impetus for federal tax limitation also grew. In 1961, a study by 
the staff of the Joint Economic Committee of the House and Senate re­
vealed that, since the late thirties, thirty-one States had enacted reso­
lutions that would set a twenty-five percent limit on federal income, 
estate, and gift taxes during peacetime, and that, in two years prior 
to the study, four States had enacted resolutions for the outright re- . 
peal of the Sixteenth Amendment.78 If those petitions had been taken 
as all relating to the same subject matter, then again there was a sub­
ject ripe for a constitutional convention. Undoubtedly, however, Con­
gress by its inaction felt that the applications were neither sufficiently 
contemporaneous so as to reflect the state of public opinion at a given 
time, nor sufficiently relevant to the same subject matter as to have 
warranted so drastic a step affecting the economy. This was the ap­
parent conclusion of the Joint Committee's study, for it listed Orfield, 
among others, in support of its conclusion that lack of relevancy and 
timeliness was "the position most commonly held."79 Thus, treatises 
and other legal writings have influenced informal Congressional. at· 
tention given to conventions, as well as the more formal treatment by 
the courts of the general amendatory power.80 

73. Id. at 79J § 5(a).
74. Id., § 5(0). 
75. Brickfield, supra note 72, at 80, §§ 7 (a), 8 (a).
76. Id., §§ 9(a), 10(a). 
77. Brickfield, supra note 72, at 76. 
78. The Proposed 23d Amendment to the Comtitution to Repeal the 16th 


Amendment to the Comtitution Which Provides That Congress Shall Have 

Power to Collect Taxes on Income, S. Doc. No.5, 87th Cong, 1st Sess. 7 (196!). 


79. Id. at 23-24, citing Corwin and Ramsey, The Constitutional Law of 

Constitutional Conventions, 26 NOTRE DAME LAw., 185, 194-96 (1951); OR­

FIELD, supra note 51, at 41-42; and Wheeler, Is a Constitutional Convenutm 

Impending?, 21 ILL. L. REV. 782, 792-794 (1927), in accord for the time ele­

ment but contra as to the subject matter of the petitions, 21 ILL. L. REv. '/95.


80. See text to notes 55-56 and 44-45 supra. 

http:power.80
http:Amendment.78
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The' recen~a~~raction of a cons~itutional convention arose, of 
course, with reference to the holdings of the Supreme Court regarding 
the apportionment of legislative bodies.81 Even while entering "the 
political thicket"S2 of reapportionment, however, the Court may have 
indicated the extent of its participation in the amendatory process. 
As shown before, the trend of decision has been to leave a large meas­
ure of cpntrol over the process to Congress, the Court abstaining from 
the political question it thought Congress better able to handle. But 
In Baker v. Carr,S3the first of the reapportionment cases, the Court 
indicated where the political question .arose in government by stat ­
ing: 

•.. it is the relationship between the judiciary and the coordinate 
branches of the Federal Government and not the federal judiciary's 
relationship to the States, which gives rise to the 'political ques­
tion.'84 

Here may be the .solution of the problem that Orfield notedS" as being 
unanswered in Coleman v. Miller, that is, where and when the Court 
would deal with questions as to the amendatory procedure. While the 
Court. might hesitate in assuming direction over Congressional action 
in the process, it might not be as reluctant with reference to the ac­
tion of the States. 

In December, 1962, the Sixteenth Biennial General Assembly of 
the States in initial reaction to Baker v. Carr resolved in favor of a 
constitutional amendment, inter alia, to limit the jurisdiction of the 
federal judiciary thereby excluding State reapportionment cases, and 
the petitions of three States, among the many since seeking a conven­
tion, immediately dealt with that subject.s. But it was not so much 
Baker v. Carr as Lucas v. Forty-Fourth General Assembly8T that 
caused widespread ire, particularly that of the late Senator Dirksen.s8 
In the latter case, two amendments had been referred to the people 
of Colorado, one seeking the reapportionment of both houses of the 

81. See e.g. Avery v. Midland County, 390 U.S. 474 (1968); Lucas v. 
Forty-Fourth General Assembly~ 377 U.S. 713 (1964); Reynolds v. Sims, 377 
U.S. 533 (1964); Baker v. Carr, 3b9 U.S. 186 (1962).

82. Colegrove v. GreenJ.328 U.S. 549, 556 (1946).
83. Baker v. Carr, 369 u.S. 186 (1962).
84. ld. at 210. But see Powell v. McCormack, 395 U.S. 486, 518-49 (1969),

where. the Court, after reviewing the several criteria as to a political ques­
tion set forth in Baker v. Carr, 369 U.S. at 217, concluded from historical 
precedent that Powell was at least. entitled to a declaratorr judgment that he 
was wrongfully excluded from Congress, the Court relteratinjt from the 
Baker case at 211, that it was its responsiDility to act as the ultimate inter­
preter of the Constitution. 

85. Note 62 supra and accompanying text. 
86.. Hearings on S. 2307 BelOTe the Subcommittee on Separation 01 Powers 

of the Senate Committee on the JudiciaTl/, 90th Cong:J, 1st Sess.114-11, (1968)
[hereinafter referred to as Hearings] from American .l!;nterprise Institute, Spe­
cial Analysis: A Convention to Amend the Comtitution? (1967).

87. 377 U.S. 713 (1964).
88. Dirksen, The Supreme Court and the people, 66 MICH. L. REv. 837, 

849-56 (1968). 

http:Dirksen.s8
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General Assembly on a strict population basis, which resulted in a 
substantial defeat, and the other, known as the "Federal plan", that 
allowed the members of the State senate to be elected on additional 
relevant factors. The "Federal plan" had substantial success.s, The 
Court's requirement in LUCIU, nevertheless, that both houses of the 
legislature be apportioned on a population basis, led to' Dirksen's la­
belling of the Court as a "judiocracy.""o It also led to his unsuccess­
ful attempt to introduce in the Senate an amendment following the 
Colorado example,"1 and to applications for a convention from a ma­
jority of State legislatures along similar lines proposing specific 
amendments for the convention's action.D' 

Opposition to this campaign. to overrule the Court gained sup>,ort 
in the United States Senate. Former Senator Paul Douglas declared, 
"In my opinion, and that of other observers, there is little expectation 
that the Congress will call a convention even if two-thirds of the State 
legislatures pass the applications. It cannot, I believe, be forced to do 
SO.',"8 Senator Dirksen's later response was to point to the oQliga­
tion of the oath upon members of Congress to respond and, should 
they not, that perhaps the Supreme Court could by mandamus order 
them to do so.·, It seems doubtful to this author that the Supreme 
Court would make such an extravagant extension of the Powell II. 

McCormack decision, though admittedly the possibility does exist. 
Debate continued in the Senate giving rise to new questions on the 

reapportionment issue not heretofore raised by precedent. In a floor 
speech, former Senator Tydings asked, "Should Congress regard as 
invalid petitions from malapportioned legislatures calling for a 'con­
stitutional amendment to authorize malapportionment?"95 His an­
swer was U[EJvery first-year law student knows the basic principles 
of equity that a claimant 'must come into court with clean hands' be­
fore the court will hear his claim", and that "no illegally apportioned 

89. Id. at 849. 
90. Id. at 839. 

9!. Id. at 856-59. 

92. Hearings, supra note 86, at 115-18. 
93. Hearings on Reapportionment of State Legislatures Before the Sub­

committee on Constitutional Amendments of the Senate Committee on the 
Judiciary, 89th Cong., lst Sess. 35, 40 (1965) (statement of Senator Paul 
Douglas). 

94. Dirksen, ,supra note 88, at 868-71. 
95. 113 Congo Rec. 10101 (1967). While acknowledging by reference to 

Ryan v. Tinsley, 316 F.2d 430, 432 (lOth Cir. 1963), that to rule invalid all 
acts of malapportioned legislatures would Rroduce chaos, Senator TYdings
cited Toombs v. Fortson, 205 F. Supp. 248 (N.D. Ga. 1962), vacated in part
and remanded, 279 U.S. 621 (1965), as a holding of a federal court enjoining a 
general assembly from calling a constitutional convention to revise a state 
constitution until reapportioned, 113 Congo Rec. supra note 95, at 10102. 
AIlalysis of that case, however, reveals that the lower court's order was 
against submission. of a new constitution drafted by the legislature itself, 
but left no doubt that the malapportioned legislature could call a convention 
whose delegates were elected on a valid apportionment basis, Hearings, 
supra note 86, at 125 from American EnterprISe Institute, Special Analysis. 
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legislature had 'clean hands' in calling for a constitutional convention 
to legitimize its own illegality."96 His second argument was on more 
familiar ground: the identity of the subject matter of the petitions. 
Three sought to deprive the federal courts of all reapportionment jur­
isdiction, he pointed out, whereas the remainder would allow one 
house of a State legislature to be apportioned on the basis of factors 
other than population, subject matters that he considered to be funda­
mentally different.D7 

The late Senator Robert Kennedy also presented new and old 
grounds for rejecting the petitions. He again urged that twenty-six of 
the thirty-two resolutions then received were invalidly enacted, since 
many legislatures were malapportioned when they passed them, and 
that" [t] heir hastily enacted and ill-considered applications are thus 
nothing more than attempts of malapportioned bodies to preserve 
their lost power...•• He also urged that Congress could not join the 
three petitions seeking to strip the judiciary of all jurisdiction in re­
apportionment cases with those petitions sanctioning malapportion­
ment in only one house of a bicameral legislature.·· Senator Ken­
nedy's third argument was that the resolutions, by stipulating in fa­
vor of the texts of the amendments and in favor of ratification by 
State legislatures, were invalid for making the convention merely a 
ratifying rather than deliberative agency in the amendatory process, 
and in disregard of the power of Congress under article V to decide 
the method of ratification. loo Finally, he felt that, because the great 
majority of the States submitting petitions were malapportioned at the 
time of submission and had subsequently changed their composition 
and outlook, Congress would be justified in setting a two or three year 
time limit in order to represent "a valid reflection of the will of the 
people at anyone time."'o, 

Senator Javits was another who felt that there was a command­
ing case for rescission of petitions in view of his fear of a constitu­
tional convention on the issue.,o2 Senator Dirksen, on the other hand, 
saw no basis for this fear and pointed out that, although some of the 
applications dated back to 1963, Dillon v. Gloss had upheld a seven 
year period set by Congress with reference to amendatory proce­
dures.loa 

Floor debate was apparently abandoned on the subject, but Sena­
tor Ervin introduced a bill seeking a solution to the problems of a con­

96. 113 Congo Rec. supra note 95, at 10102, citing Petuskey v. Rampton,
243 F. Supp. 365, 374 (D. Utah 1965). 

97. 113 Congo Rec. supra note 95, at 10103. 
98. Id. at 10105. 
99. Id. 

100. Id. 
101. 113 Congo Rec. supra note 95, at 10105-08. 
102. rd. at 10108-09. 
103. rd. at 10110-11, 10113. 
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stitutional convention. In hearings on the bill, Senator Proxmire 
continued the debate by noting the lack of publicity given to the mat­
ter as it was rushed through State legislatures and difficulties en­
countered in some efforts since made at rescission.'o. Theodore Sor­
ensen saw serious flaws in the Ervin bill itself. His principal objec­
tions to it were: (1) it permitted delegates to be appointed instead of 
requiring that they be elected, (2) it gave to each state delegation a 
unit vote and (3) it let the conventions propose amendments by a ma­
jority rather than by a two-thirds vote of its members.'·' His oppo­
sition to the latter provision was as much directed against the con­
vention method itself, for he pointed out that after thirty-four states 
that might represent as little as thirty percent of the population had 
called the convention, twenty-six states representing one-sixth of the 
population could propose new amendments, before thirty-eight states 
that could represent less than forty percent of the population ratified 
them.'oo Sorensen also urged a reduction of the six year period pro­
vided by the bill during which the states might petition amendment, 
and for a cooling-off period of at least a year between receipt by Con­
gress of the requisite number of applications and its authorization of 
"so potentially drastic a convention."'·T Thus, while he may have 
feared it, his testimony was not directed so much against the possi­
bility of a runaway convention as it was to the possibility that the 
convention method of amendment could be the expression of a mi­
nority will. 

CONGRESSIONAL SOLUTION 

As a result of the hearing on the bill, it was amended to provide 
a four year period for the submission of amendments but without the 
"cooling-off period" suggested by Sorensen.'·s The bill, however, was 
superseded in the Ninety-First Congress, and the new bill provided 
for the traditional seven-year period.'·o In this respect, the bill hardly 
differed from a less formal predecessor in the House, except that the 
Vice-President was to be the interim presiding officer."· The differ­
ences between it and legislation previously proposed were that a con­
vention was to be composed of as many delegates from each State as it 
was' entitled to Senators and Representatives in Congress, two dele­
gates to be elected at large and one from each congressional district,111 
and that the vote on amendments was to be by a majority of the total 

104. Hearings, supra note 86, at 8-9, 11. 
105. lei. at 36-37. 
106. lei. at 37. 
107. ld. 
108. -Ervin. Proposed Legislation to Implement the Convention Method 

of Amending the Constitution, 66 MlCH. L. REv. 875:..897 § 5(a) (1968).
109. S. 623. 91st Cong., 1st Sess., § Sa (Comm. rrint 1969).
110. lei. § 8(a), the earlier proposal being note 64 supra and text accom­

panymg notes 66 to 69. 

Ill. S. 623, .upra note 109, § 7(a). 
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number of cie1egates.1U The bill also followed other thoughts Soren­
sen had about the convention amendatory process:118 exclusion of a 
siate's governor from participation, deletion of a specific expense pro­
vision as premature and flexibility in the method of ratification.ll' 

Apparently, after eliminating the State unit vote, it was thought 
unnecessary to require a two-thirds vote by convention delegates to 
propose amendments. The bill, however, would require a State legis­
lature to state the nature of an amendment or amendments that it 
proposed and have Congress determine if there were in effect valid 
applications made by two-thirds of the States with respect to the same 
subject.llD This determination, together with a provision that Con­
gress disapprove of a proposed amendment by the convention if it re­
lated to or included a subject differing from, or that was not included 
in, the convention's call,118 would afford a large measure of control by 
Congress in furtherance of its representation of the people. It is not 
unlikely, moreover, that the bill will be amended in passage to re­
quire of a convention the same vote that Congress itself must have to 
propose constitutional amendments. At least previous consideration 
Was given to this by a Hoqse Judiciary Committee when a constitu­
tional limitation regarding federal tax rates was under considera­
tion.llT 

Nor is the foregoing proposal the only course of action that Con­
gress may take. It could simply take no action at all. There is again 
precedent in the more probable interpretation of its earlier determina­
tion that proposals for limiting or repealing of the federal income tax 
provisions had insufficient concurrence of the States either as to sub­
ject matter or timeliness.11s Even after receiving applications from 
two-thirds of the States, Congress could follow the precedent it took as 
to the popular election of Senators by initiating the amendment it ­
selfm and thereby avoiding the questions of the convention alterna­
tive. More probably, however, Congress will enact an agreed oil ver­
sion of- the proposed legislation. Even then, under a prominent fea­
ture of the current proposal and on grounds of previous debate,120 a 
majority of either House may reasonably decide that there are not 
enough valid applications in effect. 

Finally, Congress could, under section 18 of article I of the Con­
stitution, refer to the electorate the question as to whether malappor­

112. ld., § 10(a).
113. Hearings, aup1"4 note 88 at 38. 
114. S. 623, supra note 109d I§ 3(a), 12(b); 8(b) and 12(b) and (c).
115. S. 623, auflTa note 109, §S 2 and 6 (a) . 
118. ld., § 11 (b) (1); or It could be because procedures specified were 

not followed i.e. each delegate to have one vote and the convention should 
terminate within a year unless the period were extended by Congress, id., § 9. 

117. Note 64 SUp1"4 and text to note 88. 
118. Text accompanying notes 78 and 79 aupro.
119. SUp1"4 note 30. . 
120. S. 823,IIUp1"4 note 109, § 8(a) and text to notes 95-100. 

59-609 0 - 80 - 60 
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tioned legislative bodies may still be tolerated. It might let this na­
tion of nomads decide. Even if that would not be a binding decision, . 
it would at least enable Congress to determine whether the States' pe­
titions reflect the will of the people. This latter course of action 
would seem entirely within the power of Congress under the "neces­
sary and proper" clause contained in that section. A better indica­
tion of a real desire for change would seem to be indicated on this 
question. In the last analysis it is difficult to conceive of the States 
as entities apart from the people. 

CONCLUSION 

There is ample precedent showing a certain evolution toward the 
solution of the problems of a constitutional convention. An alterna­
tive method of solution may be indicated, however, as to the reappor­
tionment issue. Short of amendment of article V itself, containing as 
it does a process of amendment that may not reflect the national will, 
an impending constitutional crisis may be averted by some direct ref­
erence to that will. For the proposed amendment on apportionment 
is a case where a right of all of the people, achieved after extensive 
litigation of cases and controversies and change of position, is now 
sought to be curtailed by a relatively unpublicized attempt to amend 
the Constitution, potentially by a minority. Since the Court has de­
termined the "one-man-one-vote" principle to be a right of the whole 
electorate, Congress in this instance at least might take special care to 
ascertain if there is a present desire to surrender to any degree the 
right to equal representation. 
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South Dakota Law Review 
VOLUME 9 SPRING 1964 

CONFEDERATION VI. UNION 
By GEORGE MCGOVEllB* 

"One Country, One Constitution, and One Destiny." Daniel 
Webster's conclusion and plea, is once again challenged. New 
anti· Federalists seek to fragment the unitary, national character 
of our civil rights and duties. They have proposed Constitution­
al change intended to permit the several states to go their sep­
arate ways on public issues of vital national character. 

These men have offered to the state legislatures three 
amendments to the Federal Constitution. The first permits a mi­
nority of states to amend the Constitution without application 
for a national consensus on the proposal. The second subjects 
Supreme Court judgments relating to federal·state jurisdiction 
to review by a superior court made up of the Chief Justices of 
the 50 states. The third permits entrenched minority rule to 
circumscribe democratic government in the states. All, to 
Charles L. Black, Jr., Professor of Jurisprudence at Yale Law 
School, are "radical in the extreme".1 As a former professor 
of American history and as a practicing politician, I a~ with 
Professor Black. . .. 

It is curious to see how these "radical" proposals have been 
propelled into prominence and adoption by nearly twenty state 
legislatures to the point now that there is a serious possibility 
they will become the law of the land. Less· than a year and a 
half ago, on July 27, 1962, officials representing twelve Southem 
states, all delegates to the. regional meeting of the Council of 
State Governments. met in Biloxi, Mississippi. Concerned with 
the effect of federal Constitutional litigation from Broum "'. 
Board of EducationS to Baker v. Carr: on the civil rights posture 
in their states, these officials adopted two resolutions: the first, 
to forbid. federal judicial intervention in state legislative ap­

• B.A. 1946, Dakota Wesleyan University; M.A. 1949, Ph.D. 195~, Nortbwetem 
University i United States Senator from South Dakota. 

1. As quoted in CONO. lW:. 8263 (daily Ed. Kay IS, 1963). 
2. 349 U.s. 294 (1955). 
3. 369 U.s. 186 (1962). 
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portionment, and the second, to curb the jurisdiction of the 
federal courts and strengthen the Tenth Amendment of the 
Federal Constitution. 

As an example of how a minority proposal without grass 
roots support can be catapulted to endorsement by a widely re­
spected and influential national conference of responsible citi­
zens, the capable reporter, Fred J. Cook, has chronicled the 
growth of the Biloxi resolutions.4 The National Legislative Con­
ference meeting in Phoenix, September 21,1962, passed a reso­
lution, "Strengthening the states in the Federal System," detail­
ing its Federal-State Relations Committee to report to the Decem­
ber meeting of the General Assembly of the States on how the 
Constitution could be amended effectively by state initiation for 
the purpose of strengthening state sovereignty. The members of 
this Federal-State Relations Committee were selected by the 
Chairman of the National Legislative Conference, a man of like 
mind to the Biloxi delegates. Understandably, of the nine man 
committee he selected, eight strongly supported the state sov­
ereignty proposal. Using the Biloxi resolutions as a base, the· 
Federal-State Relations Committee drafted the three amend­
ments discussed below including the suggested method of having 
them adopted: upon "application of the legislatures of two­
thirds of the several states" followed by a national convention 
and subsequent ratification by three-fourths of the states.' 

The Council . of States Governments, without endorsement 
but at the Federal-State Relations Committee's request, placed 
the three amendments before the General Assembly of the States, 
meeting in Chicago December fifth. The General Assembly, a 
gathering of state legislators and officials, received copies of the 
three proposed amendments only on the day they were brought 
out. There was little debate, no time for the opposition to organ­
ize its objections, less for proper reflection on the effect these 

. amendments to our Constitution would have on effective govern­
ment and Federal-State jurisdiction. Reportedly, the resolutions 
were brought ont, read, debated and passed all in two hours. The 
votes on these resolutions were as follows: e 

4. COOl[, Tm: PaooRESSlW, (1963). Another bistory of the proposals may be 
found in Morgan, "Sn...,.... SIM.. Yo"~ 10 D,,'roy D...ocr", GS W. K_/I," Look, 
Dee. 3, 1963, p. 76. 

S. The efficacy of this method has been attacked by ProfestOr Black in "TIN 
Pro#Dsed Amad.....' 10 Arlid. V: A T.re4ll11detl DUGSIer," 72 Y.u.a L. J. 957 (1963). 

6. 36 STAn GOVUlilOllT 12-1S. 
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STATE DELEGATIONS 
AMENDMENT For Against Passing 

-To simplify state initiation 37 4 4 
of proposed amendments 
-To establish a "Court of the 21 20 5 
Union" to review Supreme Court 
decisions relating to the rights 
reserved to the states. 
-To eliminate Federal review of 26 10 10 
apportionment of State Legis­
latures 

Thus, the small group of state officials meeting in Biloxi, 
Mississippi had obtained apparent endorsement by the General 
Assembly of the States, a national body of state officials, in just 
five and one half months. Now, armed with this "national con­
sensus" many state legislators felt empowered. to seek adoption 
of the resolutions in their own legislatures, resolutions which 
if finally enacted would increase their own powers and those of 
their state governments. 

Still lacking grass roots support and prior to representative 
public discussion on the resolutions, by July 1963, seven months 
later, seventeen states had passed one or more of them. The roll 
call of the states follows:' 

Resolution 
State Simplify Court of Apportion-

Amendments the Union ment 
Alabama X 
Arkansas X X X 
Florida X X 
Idaho X X 
Illinois X 
Kansas X X 
Missouri X X 
Montana X 

(a) 
Nebraska X 
Nevada X 

7. Information supplied by Council of State Government as of July 1963. 
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New Hampshire x 
(b) 

New Jersey X X X 
Oklahoma X X 
South Carolina X X X 
South Dakota X X 
Texas X X 

(c) 
Utah X 
Washington X 
Wyoming X X X 
(a) In Nevada the proposal was vetoed by the Governor. 
(b) In New Jersey the legislature later rescinded its action. 
(c) In Utah the language differs from the standard resolution. 

THE AMBNDMENT TO SIMPLIFY STATB 
INrrIATION 01' PROPOSED CONSTITUTIONAL 

AMENDMENTS 

The first of these alleged reforms would alter the Article 
V procedure for amending the Constitution to the end that the 
state legislatures could bypass Congress, or any other national 
forum, such as a constitutional convention, and directly effect 
changes in the Constitution. Under this proposal, the existing 
provision in Article V for a convention would be eliminated. 

Articl.e-e--- ­

Section 1. Article V of the Constitution of the 
United States is hereby amended to read as follows: 

The Congress, whenever two-thirds of bot h 
Houses shall deem it necessary, or, on the application 
of the Legislatures of two-thirds of the several states, 
shall propose amendments to this Constitution, which 
shall be valid to all intents and purposes, as part of 
this Constitution, when ratified by the Legislatures of 
three·fourths of the several states. Whenever applica­
tions from the Legislatures of two-thirds of the total 
number of states of the· United States shall contain 
identical texts of an amendment to be proposed, the 
President of the Senate and the Speaker of the . House 
of Representatives. shall so certify, and the amendment 
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as contained in the application shall be deemed to have 
been proposed, without further action by Congress. 
No State, without its consent, shall be deprived of its 
equal suffrage in the Senate. 

Section 2. This Article shall be inoperative unless 
it shall have been ratified as an amendment to the Con­
stitution by the Legislatures of three-fourths of the 
several states within seven years from the date of its 
submission. 

The political philosophy behind this proposal mistakenly 
considers that the United States exists only as fifty and separate 
political groups and that a national interest, if it does exist, 
can and ought to find expression only through the separate ac­
tion of a qualified majority of fifty geographical political units. 
National questions ought surely at some stage to be deliberated 
upon in a national forum. Only thus can they receive the consid­
eration of representatives whose responsibility in office is the 
welfare of the country as a whole. But here is a proposal for 
state rule only, on the basis of state-by-state count only, and 
through state institutions only, with national issues submerged. 

State legislatures, by the· very nature of their purpose and 
function, have relatively small acquaintance with problems of 
a national character. They have little or no experience in deal­
ing with problems in such perspective. Even given the best of in­
tent on the part of any state legislature there would be great 
difficulty in acquainting the members with the attitudes, views, 
and needs of sections of the country other than their own. The 
Congress with its nationwide news is best designed to generate 
the kind of national debate and public scrutiny that is needed to 
prevent hasty or ill-advised changes in our Constitution. The is­
sue, in short, is whether or not measures of national interest 
should be subjected to debate, deliberation and publicity at a 
national level before going out to the several states for their 
adoption. Do we favor a union of states or a return to the Articles 
of Confederation? 

Using the 1960 census, Professor Black has noted that a 
muster of thirty-eight least populated states needed to ratify a 
Constitutional amendment account for 40% of the national popu­
lation.· In these 38 state accounting for 40% of our population 

8. at 959.s",.. Dote 6, 
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a minority of the people elect the legislators, on the average 
about 38%. Thus legislators representing 38% of 40%, or some 
15% of the American people, could freely amend the Constitu· 
tion under this proposal. Such an exact coalition is unlikely, 
true, but a'minority should not possess such power. Our system 
now. places checks on the majority to ensure the rights of the 
minority, a negative minority power; but what is here proposed 
is quite the opposite. It would allow the minority to override the 
majority on questions that concern the very nature of our 
federal government and federal-state balances. It would be "a 

. change in the distribution of ultimate power".» 

THE AMENDMENT TO ESTABLISH A "CoURT OJ' THE UNION". 

The "Court of the Union" Amendment delegates to a court 
composed of the fifty state chief justices convened upon motion 
of five non-contiguous states the power to review decisions in­
volving a substantial question under the Tenth Amendment. 

Articlee----­

Section 1. Upon demand of the legislatures of five 
states, no two of which shall share any common bound­
ary, made within two years after the rendition of any 
judgment of the Supreme Court relating to the rights 
reserved to the states or to the people by this Con­
stitution, such judgment shall be reviewed by a Court 
composed of the chief justices of the highest courts 
of the several states to be known as the Court of the 
Union. The sole issue before the Court of the Union 
shall be whether the power or jurisdiction sought to be 
exercised on the part of the United States is a power 
granted to it under this Constitution. 

Section 2. Three-fourths of the justices of the 
Court of the Union shall constitute a quorum, but it 
shall require concurrence of a majority of the entire 
Court to reverse a decision of the Supreme Court. In 
event of incapacity of the chief justice of the highest 
court of any State to sit upon the Court of the Union, 
his place shall be filled by another justice of such state 

9. Suit.. DOle 6, at 957. 



947 


court selected by affiImative vote of a majority of its 
membership. 

Section 3. On the first Monday of the third calen­
dar month following the ratification of this amendment, 
the chief justices of the highest courts of the several 
states shall convene at the national capital, at which 
time the Court of the Union shall be organized and shall 
adopt rules governing its procedure. 

Section 4. Decisions of the Court of the Union 
upon matters within its jurisdiction shall be final and 
shall not thereafter be overruled by any court and may 
be changed only by an amendment of this Constitution. 

Section 5. The Congress shall make provision for 
the housing of the Court of the Union and the expenses 
of its operation. 

Section 6. This article shall be inoperative unless 
it shall have been ratified as an amendment to the Con­
stitution by the Legislatures of three·fourths of the 
several States within seven years from the date of its 
submission. 

The fact that this fantistic resolution has passed legislatures 
in only six states reflects the problems and uncertainties it 
creates. 

Such a court, required to sit with a quorum of 38, would be 
inefficient. Deliberations would be cumbersome, and compro­
mise to minimize dissenting and separate concurring opinious 
would be difficult. H it sat frequently and mutual confidence 
among the justices thrived, it would paralyze the judicial pro­
cess; if it sat infrequently, its decisions would not be reliably 
judicious in the field of Constitutional law. 

One might presume that this court will hear its first case 
and render its first decision under Section 1 of the Amendment 
from a jurisprudential base of Constiutional law already estab­
lished by the U.S. Supreme Court through the years. Even so, 
they must be prepared to make the policy decisions required 
when particular cases call for interpretation of vague and some­
times conflicting provisions of the Constitution. How does this 

• new. superior court decide any more judiciously the policy issue 
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involved in, say, the BTown!· case? They might come to a dif­
ferent conclusion than the Supreme Court did,1I but the difficult 
policy decision there appears to have been whether the issue 
presented was one of civil rights, and therefore clearly within 
the concern of the 14th Amendment; or public education, an area 
in the tradition left essentially to state concern. Clearly, both 
were involved. Both found sources for decision in the Constitu­
tion. The choice had to be made. The "Court of the Union" 
would be no better equipped, likely far less equipped, to make 
judicial sense out of its resolution of the conflict. 

The Congress is empowered to limit the jurisdiction of the 
Supreme Court to review Congressional enactments." Although 
I believe that such limitations are inadvisable, I find a transfer 
of an important part of that jurisdiction to the "Court of the 
Union" destructive of the entire concept of a national govern­
ment. 

The Court of the Union amendment would deprive the 
national government of ability to function through its own in­
stitutions independent of reliance upon state concurrence, and 
subvert the principle of national supremacy as designed in the 
Constiution.1' Upon its adoption, the United States would cease 
to remain a sovereign in its own house. There would arise a 
league of states as weak and as ineffectual as the Confederation 
which preceded adoption of the present Constitution. 

10. 349 u.s. 294 (1955). 
11. Justice Cardozo, reilectin2" on the intimacy of the making of judicial decisioJl, 

said "We can never see (things) with any eyes except our own", CARDOZO, THE NATURE 
or THE JUUIClAL PROCESS 13 (1921). 

12. U.S. CONST. art. III, f 1. 
13. The intent of the Coun of the Union amendment's proponents is manifested 

in the Statement of Principles of the Committee on Federal-State Relations of the Na­
tional Legislative Conference: "The basic difficulty is that the Supreme Court's decisions 
concerning the balance between federal and state power are final and can be changed in 
practice only if the states can muster sufficient interest in Congress, backed by a tbree­
fourths majority of the states tlIemselves to amend the Constitution. While the founding 
fathers fully expected and wished the words of the Constitution to have this degree of 
finality, it is impossible to believe,tbat they envisaged such potency for the pronounce­
ments of nine judges appointed by the President and confirmed by the Senate. The 
Supreme Court is, after all, an organ of the federal government. It is one of tbe three 
branches of the national government, and in tonOicts over federal and state power, the 
Court is necessarily an agency of one of the parties in interest. As such, its decision 
should not be assigned the same finality as the words of tbe Constitution itself. Tbere 
is need for an easier method of setting surn decisions stfaight when· they· are unSound. 

"To amend the Federal Constitution to correct specific decisions of the federal 
courts on specific points is desirable, but it will not necessarily stop the continuing 
drift toward more complete federal domination. The present situation bas taken a long 
time to develop and may take a long time to remedy. Accordingly, some more funda­
mental and far-reachinJ change in the Federal Constitution is necessary to preserve 
ilnd protect the states." 36 STATE G0VERN>4I.NT 10 (1963). 

http:G0VERN>4I.NT
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TIm AMENDMENT TO ELIMINATE FEDERAL JUDICIAL RBVDW 
01' THE ,ApPORTIONMENT OF STATE LEGIsLATtJRES 

The apportionment amendment would overrule the Su­
preme Court in Baker v. Carr" and remove from Constitutional 
text and federal court jurisdiction review of State apportion­
ment of legisIatures. . 

Articl.e-e---­

Section 1. No provision of this Constitution, or any 
amendment there to, shall restrict or limit any state in 
the apportionment of representation in its legislature. 

Section 2. The judicial power of the United States 
shall not extend to any suit in law or equity, or to any 
controversy relating to apportionment of representa­
tion in astate legislature. 

Section 3. This article shall be inoperative unless 
it shall have been ratified as an amendment to the Con­
stitution by the Legislatures of three-fourths of the sev­
eral States within seven years from the date of its sub­
mission. 

The Amendment's proponents fear an undue encroachment 
by the federal courts and the Congress on the states' power to 
establish standards for the elections of state legislators. Baker v. 
Carr does not warrant this concern. It represents only a recog­
nition of the Federal Court's power under the 14th Amendment 
of the Federal Constitution to protect the equality of individuals 
who are in certain circumstances cast as members of minority 
groups'S 

This is not a new power. With the Supreme Court decision 
in Gomillion v. Lifihtfoot,'6 the 15th Amendment has protected 
such persons from dilution of their political equality caused by 
gerrymandering of state legislative districts. Congressional dis­
tricts in the several states long have been subject to federal 

14. 369 u.s. 186' (1962). 
15. While the provision does not aeem to strike at. the unconstitutionality of cer­

tain situations of gerrymandering, where districts equal in number of -voters are so 
designed to dilute tbe power of sizeable population groups and render them under­
represented in State Legislatures, it may render the Guaranty Clause, Article IV, Sec­
tion 4 of the Constitution, forever stillborn. 

16. 364 U.s. 339 (1960). 
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court review on the grounds that in the election. of a Congress­
man no American citizen counts for more than any other 
American citizen.'7 Justice Douglas, in his concurring opinion in 
Baker v. CaTTlij recites other areas in which Constitutional limits 
have been placed upon states' powers over voting rights. 

It is difficult to believe that there are legislators who sup­
port the apportionment amendment to perpetuate privilege for 
themselves divorced from the very principles of equality which 
our public institutions are bound to support and which our tra­
ditions compel us to champion. 

In Baker v. CaTT, the petitioners claimed among other 
things that the apportionment of the Tennessee lower house dis­
tricts, not altered since 1901, had so diluted their votes as to 
violate the equal protection clause of the 14th Amendment. They 
were not suing because they were Negroes or Jews or because 
they lived in cities or on farms, but because they were American 
citizens and residents of Tennessee. Yet, their individual right 
to equality in voting for members of the General Assembly of 
Tennessee had been effectively diluted by the twentieth century 
shifts in population densities and by a nineteenth century ap­
portionment law.le 

Let us look at the facts of this Tennessee case. Between 1901 
and 1960 the state popUlation increased from 2,020,616 to 
3,567,089 and the number of qualified voters from 487,380 to 
2,092,89}.2° Today 37% of the voters elect 20 of the 33 Sena­
tors and 40% elect 63 of the 99 Assemblymen.!1 Carter County 
with a population of 23,303 had half the representation of 
Maury County, population 24,556, and the same representation 
as Decatur County with a population of only 5,563.22 As is clear 
from Table I on page 262 of the Clark opinion, disparity was 
statewide. Some might be explainable, Justice Clark thought, "but 
when the entire table is examined~omparing the voting 
strength of counties of like population as well as contrasting 
that of the smaller with .the larger counties-it leaves but one 

17. See United Slates v. Classic, 313 U.s. 299 (1941). 
18. Id. at 242-245. 
19. Plaintiffs claimed, too, that the 1901 apportionment law, based on tbe cansus 

of 1900, was unconstitutional. Id., at 192. 
20. United Slates v. Classic, ...".a note 17, at 192. 
21. Id. at 253. 
22. Id. at 255. 

http:5,563.22
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conclusion, namely that Tennessee's apportionment is a crazy 
quilt without rational basis."" 

The three judge lower court from which the appeal to the 
Supreme Court arose found "a clear violation of the state con­
stitution and of the rights of the plaintiffs.lIt The evil was a 
serious one," the court agreed, "one which should be corrected 
without further delay.u Only, the courts, it thought, were with­
out power to correct the evil.26 This was a non·justiciable "politi­
cal question".l7 It should be solved by the political branches of 
government. 

The Supreme Court, in reversing, dispelled the misconcep­
tion of the role of the judiciary in apportionment cases.J8 It 
made clear that the -Constitution and the nature of the powers 
vested in the organs of government dictated that certain public 
issues were not for judicial solving. Such restraint was necessary 
and fruitful for the effectiveness of the system of checks and 
balances. When that system, however, was not affected, when 
federal-state relationships were involved, such Constitution 
bred considerations and judicial restraint were necessarily reo 
placed "It is the relationship between the judiciary and the co­
ordinate branches of the Federal Government, and not the fed­
eral judiciary's relationship to the States, which gives rise to 
the 'political question.' "29 

23. /d. at 254. 
24. Id. at 197. 
25. Ibid. 
26. Lack of a procedure for voters' initiative or referendum in Tennessee and 

failure of the state legislature to effect a reapportionment after oevera! attempts to 
demonstrate plaintiff's need to invoke the power of th courts. 396 US. at 191, 193 n. 14. 

27. The concept of the non-justiciable "political question" is domonstrated by ,ueb 
cases as Colegrove v_ Green. 328 U.S. 549 (1946). It is distinguished by the Court in 
Baker v. Carr beginning at page 202. Interestingly. !be proposed apportionment amend­
ment would overrule this case, as well. 

28. "We hold that this challenge to an apportionment presents no non-justiciable 
'political question.''' 369 U.s. at 209. .. '(T]he right to relief under the equal pn>tec­
tion clause is not diminished by the fact that the diacrimination relates to political 
rights...• 369 U.s. at 210. quoting Snowden v. Hughes. 321 US. 1, 11 (1944). 

29. United States v. Classic. $U,." note 17. at 210. The Court then stated: "We 
come. finaJly to the ultimate inquiry whether our precedents as to what constitutes a 
non-justiciahle 'political question' bring the case before us under !be umbrella of that 

-doetriDe.,-A ..... turaJ. beginning .isto note whether ,any .!>f the.colDmon characteristics 
which we bave been able to identify and label descriptively are present. We find none:' 
The question bere is the consistency of state action with the Federal Constitution. W. 
bave no questinn decided. or to be decided. by a political branch of government coequal 
with this Court. Nor do we risk emharrassment of our government abroad, or grave 
disturbance at bome if _ take issue with Tennessee as to the constitutiQnaJity of her 
action here challenged. Nor need the appellants. in order to succeed in this action. ask 
the Court to enter upon policy determinations for wbich judicially manageable standards 

http:cases.J8
http:question".l7
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There are, the Court finds, Constitutional mandates protect­
ing the rights of individuals from state as well as federal action. 
Justice Brennan's majority opinion states: 

the complaint's allegations of a denial of equal protec­
tion present a justiciable constitutional cause of action 
upon which appellants are entitled to a trial and a de­
cision. The right asserted is wiUun the reach of judicial 
protection under the Fourteenth Amendment.'o 

"The question here", he summarizes, "is the consistency of 
state action with the Federal Constitution_,,·t 

Charging that Tennessee's apportionment statute worked 
an "invidious discrimination", this case could have been initiated 
by other claimants in other states." The following table shows 
those states where less than 35% of the. population can control 
the respective state lower terms33 

State Population of District Percent 

Largest Smallest Necessary to 
Control 

Alabama 104,767 6,743 25.7 
Arkansas 31,686 4,927 33.3 
Colorado 63,760 7,867 32.1 
Connecticut 81,089 191 12.0 
Delaware 58,228 1,643 18.5 
Florida 311,682 2,868 14.7 
Idaho 15,576 915 32.7 
Indiana 79,538 14,804 34.8 
Iowa 133,157 7,910 26.9 
Kansas 68,646 2,069 18.5 
Kentucky 67,789 11,364 34.1 
Louisiana 120,205 6,909 34.1 

are Jacking. ] udidal standards under the Equal Protection Clause are weD developed 
and familiar, and it has been open to courts since the enactment of the Fourteenth 
Amendment to determine. if on the particular facts they must, that a discrimination 
reflects no policy, but simply arbitrary and capricious action." 14., at 226. 

30. United Slates v. Classic, ..."a note 3, at 237. 
31. Ibid. 
32. "At the time of the decision, some twenty-seven stat.. were subject to ap­

portionment Jaws unchanged in twenty-five years, and in about eight stat.. there bad 
been no change in more tban fifty years." 36 Sr"n GovuInIuT 13 (1963).

33. N.Y. Times, March 28, 1962, p. 22, mi. I. 
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Minnesota 99,446 8,343 34.5 
Mississippi 
Missouri 

59,542 
52,970 

3,576 
3,960 

29.1 
20.3 

New Mexico 29,133 1,874 27.0 
North Carolina 82,059 4,520 27.1 
Ohio 97,064 10,274 30.3 
Oklahoma 62,787 4,496 29.5 
Tennessee 79,301 3,454 28.7 
Utah 32,380 1,164 33.3 
Vennont 33,155 38 11.6 

This is nearly hall of all these state. Further in New York the 
largest State Assembly district has a population ten times that 
of the smallest; in Pennsylvania, the largest is more than 27 
times larger; in Rhode Island over 37 times; West Virginia, 
over 50 times. Facts such as these point the conclusion that "in­
vidious discrimination" is widespread in state legislatures 
throughout the nation. 

The threat of federal judicial review of state apportion­
ment statutes has generated a panoply of reactions. The men at 
Bqoxi and their followers at the Chicago meeting of the General 
Assembly of the States a year ago set out to reverse the decis­
ion by proposing a Constitutional amendment to eliminate fed­
eral review of state apportionment systems. The League of 
Women Voters, local Civil Liberties Unions, labor unions, and 
taxpayers have sought to implement the decision and have 
brought reapportionment suits before Federal and state courts 
in 39 states. Twenty state legislatures have proposed and 
adopted new apportionment plans3( 

It is the state legislatures themselves which should answer 
the Supreme Court's challenge. They are the prime institution 
through which our state democracies act. Jefferson said: "The 
will of the people is the only legitimate foundation of any gov­
ernment and to protect its free expression should be our first 
object." 

Our state legislatures must represent their electorates. 

34. N.Y. Times, Nov. 13, 1963, p. I, col. 5. A brief state-by-state review of tbe 
cases and statutory reapportionment plans as of March 22, 1963, is found in 21 CON­
GRESSIONAL QUARTERLY 424 (1963). 
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This demands political equality for the voters" and majority 

rule" with minority rights protected. Legislators who would 

create or perpetuate a system not based on per capita equality 


. must establish convincingly the rationality of such a system, the 

overriding values which compel its use.37 

Legislators owe a duty of loyalty to their constituents but 
they also owe a duty of supreme loyalty to the democratic tradi­
tion, to that political idea which gives the color of right to the 
exercise of their office. If they subvert this higher loyalty and 
advocate a system which secures political power for entrenched 
minority interests, the aggrieved have little recourse except to 
the Court. For too long too many state legislatures have over­
looked this responsibility. They have now been brought to task. 

Experience has shown the need for an objective standard 
by which democratic representation in states is to be judged. 
Perhaps that standard requires only that the scheme of represen­
tation be a rational one. Circumstances in one state may justify 
a different scheme from an equally fair one in another state. Al­
though the historical and dual sovereignty rationale for a bi­
cameral legislature on the federal level does not exist at the 
state level, it may be Constitutionally justifiable to permit two 
state houses, one giving disproportional weight to the views of 
an important minority. Perhaps a chamber with such strong 
minority representation does not cause illegal discrimination 
if it can merely delay legislative action or can vote only on cer­

35. Although specifi<ally avoiding concern with the Baker v. Cart problem, Justice 
Douglas in Gray v. Sanders, 372 U.s. 368 (1963) said, ''The concept of 'we the people' 
under the Constitution visualizes no preferred class of voters but equality among those 
who meet the basic qualifications ....The conception of political equality from the 
Declaration of Independence, to IJncoln's Gettysburg Address, to the Fifteenth, Seven­
teenth, and Nineteenth Amendments aLIl mean only one thing, one person, one vote.u 
Id. at 379, 381. 

36. Of course the composition of the "majority" may shift from issue to issue; 
but on the larger issues it will be more or less homogeneous. It may even have an 
agreed upon political program or platform. 

In certain legislative districts the larger issues will be civil rights and job opportuni­
ties, in others belter housing and welfare services, and in others taxes and improved 
transportation facilities. But if the majority in a district cannot marshall sufficient voter 
strength to elect representatives who will present their views in the legislature, the sys­
tem of representational government is frustrated. If the issues are large enough, if the 
frustration is complete, the result may be a bypassing of the offending legislature. Re­
course may then he to the state governor, Washington or the streets. 

37. See Walters v. City of SI. Louis, 347 U.S. 231 (1954). "Equal protection does 
not require identity of treatment. It only requires that classification rest on real and 
not feigned differences, that the distinction have some relevance to the purpose for 
wbich the classification is made, and that the different treatments he not so disparate, 
relative to the difference in classification, as to he wholly arbitrary." Id. at 237. 
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tain kinds of legislation. The Supreme Court has yet to define 
the scope of the standards3• beyond outlawing the patent "in­
vidious discrimination" of the Tennessee system. 

CONCLUSION 

These three proposed Constitutional amendments slipped 
quietly into prominence. They came from inception to serious 
contention for adoption in a relatively few months. Yet lawyers 
and judges soon saw the dangers these proposals were about to 
impose on our Constitutional system. Many called for public dis­
cussion of the proposals rather than hasty adoption by state 
legislatures.3& Articles were written about them, and they were 
debated in the press and on the floor of both houses of Congress. 
They must be further discussed and argued. Their ramifications 
must be further explored and clearly understood. 

What is clear is that together they would chip away our 
Constitutionally guaranteed rights, reverse the expansion of 
our individual civil rights and freedoms, take from us some of 
the reasons for establishing a free and democratic society and 
"a more perfect union." They would reincarnate the divided and 
ineffectual league of states which floundered under the Articles 
of Confederation.'" They would institutionalize us as Alabamans, 
Californians, Virginians and South Dakotans first, Americans 
second. 

But we have, in fact, fought a great Civil War under Abra­
ham Lincoln's leadership to establish the supremacy of our fed­
eral union over the sovereignty of any single state. No state in 
the nation can be permitted to make itself a power free from the 
claims of the Union and the Constitution. No single state should 
be empowered to take from any American his God-given, demo­
cratically defined and Constitutionally protected civil rights, to 
deprive him of life, liberty or property without due process of 
law or deny him the equal protection of the laws 

38. Alan L. Clem, Associate Professor of Government at the University of South 
Dakota has reviewed the problems deciding on the proper methods of carrying out the 
Supreme Court's prescription in Baker v. Carr. In his helpful article be states: "Per­
haps the most serious handicap to the efforts of those advocating more equitable dis­
tribution of legislative power is that neither lawyers nor political scientists nor math­
ematicians have yet been able to agree on a method to define a proper apportion­
ment system." Clem, Proble.... oj Measuring ""d Ac/riev;ng EqtuJlU" oj RepresenlGUtna 
in State Legislatures, 42 NEB. L. REv. 622, 623 (1963). 

39. By letter, dated October 2, 1963, the American Bar Association reported that 
its House of Delegates bas recorded its opposition to aU three proposed amendments. 

40. A "confederacy" is defined as a "body formed. . . .by states ....united by a 
league"i and is a ''looser union than a federation," WUSTU's Tlmm Nlw INTERNATIOBAL 
DICTIONARY. In the Articles of Confederation of 1777, Article In provided that the 
"States hereby severaDy enter into a firm league of friendship with each other, ...... 
and Article U provided that "Each State retains its sovereignty, freedom and indepeJl­
dence, and every power, jurisdiction and right, which is not by this confederation u­
pressly delegated to the United States, in CODgress assembled." 

59-609 0 - 80 - 61 



PART 3-PAST LEGISLATIVE HISTORY 

[From the Congressional Record. Sept. 5, 1979] 

STATEMENT ON INTRODUCED BILLS AND JOINT REsOLUTIONS 

By Mr. Hatch: 
S. 1710. A bill to provide procedures for calling Federal constitutional con­

ventions under Article V for the purpose of proposing amendments to the U.S. 
Constitution; to the Committee on the Judiciary. 

CONSTITUTIONAL CONVENTION iMPLEMENTATION ACT OF 1979 

Mr: H-;'-TcH. Mr. President, article V of the U.S. Constitution provides that 
constitutIOnal amendments may be proposed in either of two ways. ~'he first­
the means l>y which every successful amendment to the Constitution has been 
proposed-requires the agreement of two-thirds of each House of Congress. 
'J'he second requires the agreement of a convention called by Congress In re­
sponse to the petitions of two-thirds of the State legislatures. Ratification of 
amendments proposed through either method is to be done either by the legis­
latures, or by conventions, in three-fourths of the States, depending upon the 
decision of Congress. 

Largely as a result of the fact that the convention method of constitutional re­
vision has never been successfully employed, there are substantial questions
that relate to it: 

What exactly constitutes a valid petition to the Congress? 
What procedures must a State follow in submitting a petition? 
Must the precise language of the proposed amendment be included within the 

petition? 
How similar must the language be in the petitions of various States in order 

to allow them to be aggregated? 
How long does a petition remain valid? May such petitions be rescinded by the 

States? 
What is the extent of congressional power to review petitions? What is the 

extent of congressional power to restrict the deliberations of the convention? 
What is the extent of State power to restrict the deliberations of the conven­

tion? 
How is the convention to be organized? How are the States to be represented at 

the convention? 
May Congress refuse to submit the product of a convention to the States for 

ratification? 
How are constitutional convention-proposed amendments to be ratified in 

the States? 
With respect to most of these questions, there is very little constitutional 

guidance. The relevant language of article V states simply: 
"The Congress . . . on the application of the legislatures of two-thirds of 

the several states, shall call a convention for proposing amendments." 
Nor are there useful precedents in view of the fact that there has never been a 

constitutional convention. Each of the questions involved in this. the "alterna­
tive" means of amending the Constitution, is therefore a threshold question. 

Article I, section 8, clause 18 of the Constitution invests authority in Con­
gressto-­

"Make all laws which shall be necessary and proper for carrying into execu­
tion the foregoing powers, and all other powers vested by this constitution in the 
government of the United States." 

The provision clearly authorizes the Congress to pass legislation that would 
give eft'ect to the convention method of constitutional alteration. This would be 
a direct function of its article V authority to "call" a convention pursuant to 
petitions by two-thirds of the States. 

(956) 
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OBJECTIVES OF ACT 

I am introducing legislation, the "Constitutional Convention Implementation 
Act," which would fill in the interstices of article V. It is particularly important 
that this body act on this, or similar legislation, in view of the fact that .at 
least 30 States legislatures have already purported to submit petitions to Congress 
for the convening of a constitutional convention on the subject of a balanced 
lmdget amendment. I would hope that this act, however, could be considered 
separately from the merits of this specific amendment. The "Oonstitutional Oon­
vention Implementation Act" is deSigned to establish what are baSically neutral 
procedures to guide the conduct of constitutional conventions generally. While 
the imminence of a convention of the matter of a balanced budget has clearly 
'Created the urgency for this legislation, the act is deSigned neither to facilitate 
nor obstruct the eventual achievement of a balanced budget amendment, or any 
other constitutional amendment. 

One must look to the policy underlying the establishment of the ccnven­
tion form of amendment in order to construct a fair procedures bill. Even a cur­
sory analysis of the original constitutional convention (convened under the 
auspices of the articles of confederation) would suggest that the final provision of 
article V resulted from a compromise between those delegates who sought to 
invest proposal authority solely in Oongress and those who sought to invest it 
solely in the State legislatures. The two modes of initiating amendments were 
viewed as essentially equivalent alternatives, each of which was to serve as a 
check upon the intransigence of either the National Legislature or the State 
legislature in the matter of proposing constitutional revision. 

In view of this fundamental purpose, I believe that legislation giving effect 
to the convention method of amendment should be such that resort to its use will 
not render the Oonstitution "too mutable" (the Federalist No. 48) while at the 
same time insuring that it will not be rendered null and void because it is too 
cumbersome a method. The amendment process should never be one that can be 
successfully employed with great ease, yet neither should it be a process totally 
incapable of being used to alter the Oonstitution. It is this general philosophy 
that guides congressionally-initiated amendments and would seem most appro­
priate with respect to convention-initiated amendments as well. 

PBOVISIONS OF ACT 

I would like to briefly discuss the provision of this act and explain their justi­
fication. I should add at the outset my debt to the efforts of our former colleague, 
Senator Sam Ervin. While my bill differs in a number of respects from legislation 
that Senator Ervin successfully shepherded through the Senate in 1971, its basiC 
structure is closely related to that legislation. This measure has been reintro­
duced in the present Congress as S. 3 by our distinguished colleague from North 
Carolina (Senator Helms). 

Section 1 of my bill states that its short title is the "Constitutional Conven­
tion Implementation Act of 1979." 

APPLICATIONS FOR CONVENTION 

Section 2 states the manner in which States are to make applications for a 
constitutional convention. It states simply that the legislature shall state, within 
its application for a convention, the "General Subject" of the amendment or 
amendments to be proposed. It is expected that the application is to be sufficIently 
precise so as to enable Oongress to determine whether or not the application 
ought to be aggregated with the applications of other States. It would not, for 
example, be enough for a State to say that it desired a convention for the pur­
pose of "improving the functioning of the executive branch of the Federal Gov­
ernment," and have it aggregated with an application specifying its desire for a 
convention for the purpose of "considering changes in the length of the presiden­
tial term of office." 

The purpose of the initiating process is to determine that there exists some 
form of consensus among the States on the matter of a relatively well-defined 
area of amendment. This consensus cannot fairly be said to be in evidence if 
aggregation is to be permitted of applications that are, at best, only incidentally 
related. 

On the other hand, it cannot reasonably be expected that identical, or even 
nearly identical, language be employed in petitions that ought to be aggregated. 
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Such a requirement is highly unrealistic with respect to fifty diverse State legis­
lative bodies; the imposition of such a rigid rule would effectively render the 
alternative method of amendment provided in article Y useless. Further, to the 
extent that a petition was required to be precise, either with respect to the spe­
cific amendment sought, or the specific language sought, there would be little use 
for the convention itself. To limit the convention to the consideration of a single, 
meticulously worded amendment is to make the convention a farce. In order for 
the convention to be a meaningful part of the article V process, it must have 
some leeway within which to exercise its legitimate discretion. 

LIMITED CONVENTIONS 

That this discretion, however, is not without its limits is the subject of section 
2(B), and, indeed, is the basic theme of the "Constitutional Convention Imple­
mentation Act." This section states that the procedures provided in the act are 
to be followed in the case of applications for what are commonly referred to as 
"limited conventions." Such conventions are defined for the purposes of this act 
as conventions "for the purpose of proposing one or more specific amendments to 
the Constitution of the United States." Implicit in this section is the recognition 
that the States may call for the convening of either "limited" or "general" con­
ventions; it is, however, simply with respect to the former that the terms of this 
act apply. 

A "general" convention would be one in which the States petitioned for a con­
vention, not with any specific or limited purposes in mind, but for the purpose of 
making whatever revisions were deemed necessary or desirable by the convention 
itself. It is this sort of convention that poses such great concerns to most ob­
servers, including myself. I am far from confident that a contemporary "Gen­
eral" convention could do much to improve upOn the work of Madison, Hamilton, 
and Mason. While there is no way that Congress, through passage of a Simple 
statute, could preclude the States from requesting a "general" convention-this 
is their right under article V-neither is Congress precluded from clarifying that 
the ::'\tates are fully within their rights in seeking a "limited" convention. 

There is significant academic dispute as to the possibilities of a "limited" con­
stitutional convention. Prof. Charles Black of the Yale Law School, for example, 
believes that the constitutional convention is a "free agent," sovereign and with­
out limitations. According to this theory, the convention represents the premier 
assembly of the people, and is therefore supreme to all other Government 
branches and agencies. 

I would disagree with this interpretation. The constitutional convention, while 
clearly a unique and separate element of the Government-a new branch of the 
Government, so to speak-is subject to the same limitations and checks and 
balances as the other, permanent branches of the Government. A constitutional 
convention, as its name clearly implies, is a constitutional entity; it is appointed 
under the terms of the Constitution and subject to all of the express and implied 
limitations imposed by that document. As observed by Professor Jameson in his 
dassic work on constitutional conventions: 

"The convention's principal feature is that it is subaltern-it is evoked by 
the side and at the call of a government pre-existing and intended to survive it, 
for the purpose of administering to its special needs. It never supplants the 
existing organization. It never governs. Though called to look into and recom­
mend improvement in the fundamental laws, it enacts neither them nor the 
statute law; and it performs no act of administration." 

The Federal constitutional convention is an instrument of the Government, 
and acts properly only when it acts in conformity to its authorized powers. 

There is nothing in the language of article V to suggest that the convention 
method of amendment cannot be limited to a single area of amendment, although 
the article states that the convention is to be convened for the purpose of pro­
posing "amendments," resort to the plural is made also describing the scope of 
Congress' propoSing authority. The symmetry between the competing processes 
of constitutional amendment is emphasized by Madison in the Federalist No. 43 
in discussing the objectives of article V: 

"That useful alterations will be suggested by experience, could not be fore­
seen. It was requisite therefore that a mode for introducing them should be 
provided. The mode preferred by the convention seems to be stamped with every 
mark of propriety. It guards equally against that extreme facility which would 
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render the Constitution too mutable; and that extreme difficulty which might 
perpetuate its discovered faults. It moreover equally enables the general and 
the State governments to originate the amendment of errors as they may be 
pointed out by the experience on one side or on the other." 

It was clearly contemplated that the convention anticipated specific amend­
ment or amendments, rather than general revisions, and that no distinction was 
to be drawn between the competing methods of amendment in this respect. 

To enable Congress to propose specific constitutional amendments while allow­
ing the States only to propose general constitutional revision is to confer 
markedly unequal powers of amendment upon these governments, an intention 
contradicted by the unanimous weight of documentary evidence. If the States 
are to have no ability to control the actions of a convention in the form of their 
convention applications, then there will be strong disincentives for them to seek 
such conventions. In the absence of broadbased dissatisfaction with the existing 
constitutional system, why should they want to create the threat or possibility 
of a convention acting beyond the scope of the aJlplication? Why, in seeking to 
originate the "amendment of errors" described by :Madison, should the States 
have to risk total revision of the constitutional system? 

It is anomalous that in seeking to correct what might be a narrow defect in 
the system that the States should have to place the entire system in jeopardy? 
What better means could there be to "perpetuate the discovered faults" of the 
system? What better means could there be to place the convention system of 
amendment in an unequivalent position to the congressional system of amend­
ment·! What better means could there be to completely discourage any and all 
resort to the convention means of constitutional amendment? 

It is the States, not Congress, that ought to properly have the ability to limit 
the scope of the convention, through the convention applications. While Con­
gress, under section 6 of the "Constitutional Convention Implementation Act," 
is empowered to specify in its call for the convention the scope of permissible 
deliberations, it is performing basically an administrative, nondiscretionary 
function in doing so; it is simply translating the State applications into a 
formal convention call. 

APPLICATION PROCEDURES 

Section 3 of the act specifies that the procedures to be followed in making a 
COllvention application are generally to be those established by the States them­
selves. Section 3(a) states that for the purpose either of adopting a resolution 
or withdrawing one (pursuant to section 6) the State legislature is to follow 
the same rules of procedure that govern the enactment of a simple statute, 
except that the action is to be considered valid without the assent of the Gover­
nor of the State. 

Thus, the term "legislatures" in article V is treated in the same manner for 
the purpose of convention applications as it has traditionally been treated for 
the purpose of amendment ratification. It has generally been thought that, had 
the Founders intended to require gubernatorial partiCipation in the amendment 
process, they would have made express reference either to the need for ratifi­
cation or proposal by the "States," or by the legisltaures with the assent of the 
"Executive." As the Supreme Court has observed in Lester v. Garnett 258 U.S. 
130,137 (1922) : 

"The function of the State legislature in ratifying a proposed amendment to 
the Constitution, like the function of Congress in proposing the amendment, is 
a Federal function derived from the Federal Constitution; and it transcends 
any limitations sought to be imposed by the people of a State." 

In an analogous deciSion, the Court in the early case of HoZUngworth v. Vir­
ginia 3 Dall. 376 (1798) interpreted the provision of article V to require the 
exclusion of the national executive from the amendment process. 

Section 3(b) provides further that questions concerning the validity of ap­
plication procedures are to be decided by the State legislatures themselves. While 
recognizing that, in pursuit of their authority under article V, the States are 
acting in a quasi-Federal capacity, rather than in a purely State role, it would 
nevertheless be incongruous for any body to determine whether or not there has 
been procedural regularity in a State legislative action other than the State 
legislature itself. 

In FieZd v. OZark 143 U.S. 649 (1892), it was decided by the Supreme Court 
that the procedural requirements of the legislative process were presumed to 
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have been satisfied when legislation was formally certified by the appropriate 
legislative officers. Rather than intruding Congress or the courts into this area, 
there is no reason why this traditional rule ought not to continue to apply with 
respect to convention application actions. There is no compelling reason why 
article V should require sacrifice by the State legislatures of their right to 
regulate their own proceedings. 

TRANSMISSION OF APPLICATIONS 

Section 4 of the act specifies the means by which the States are to transmit 
their applications for a convention to Congress. Section 4(a) states that, within 
30 days of the adoption by a State of an application, the appropriate official is to 
transmit copies to the President of the Senate and the Speaker of the House of 
Representatives. 

Section 4(b) directs the States to include within these applications: the title 
of the resolution, the exact text of the resolution, the date of adoption, and an 
official certification. In addition, States are encouraged, but not compelled, to 
list in the application other effective State applications which are deemed to con­
cern substantially the same subject. While such a listing is not expected to be 
conclusive with respect to Congress, it is nevertheless considered that such a 
listing will be useful to Congress in carrying out its responsibilities in aggregat­
ing similar applications. . 

Sectic;m 4 (c) requires each house to establish a public record of each State 
application, and to notify each State legislature of the fact of each application. 
Through internal procedures to be determined by each House of Congress, 
Congress would be charged with making its decisions on whether or not to 
aggregate applications within the 10-day period following each new application. 
The criteria would be whether or not the applications referenced the "same 
general subje¢; or subjects." 

As observed earlier, it is the objective of this language to ensure the existence 
of some real COllsensus among the States with respect to the need for constitu­
tional revision in some relatively circumscribed area. At the same time, in order 
not to interfere with the legitimate freedom of actioll of a convention, there 
ought not to be the requirement of extreme precision, either in the te"lCt or in 
the subject-matter. The language contained in the bill is designed to draw 
some rough balance between these reqUirements. 

In order to ensure that the consensus for a constitutional umendment remains 
a relatively "contemporaneous" one (see Dillon v. Gl088 ~5ti U.S. 368 (1921», 
section 5(a) states that an application shall be effective for no longer than a 
7-year period, with shorter effective periods contained within the body of an 
application to be respected. The court in Dillon stated that, 

"Proposal and ratification are not treated as unrelated acts but as succeeding 
steps in a single endeavour, the natural inference being that they are not to be 
widely separated in time ... must reflect the will of the people in all sections 
at relatively the same period which of course ratification scattered through a long 
series of years would not do ... We do not find anything in article V which 
suggests that an amendment once proposed is to be open for ratification for all 
time, or that ratification in some of the states may be separated from that in 
others by many years and yet be effective." 

Similarly, State convention applications and the "calling" of a constitutional 
convention are not unrelated acts, but necessary, succeeding steps in a single 
endeavor. There should be a "reasonable" relationship in time (see Goleman v. 
Miller, 307 U.S. 433 (1938» between these actions. There is the same need to 
avoid staleness of applications to Congress as there is to avoid staleness of 
amendment proposals to the States. 

In view of the fact that every amendment proposed by Congress, except one, 
since the 18th amendment has contained a 7-year time limitation either in the 
body or in the enacting clause, it was decided to use the same period for de­
termining effectiveness of applications. 

Section 5(b) authorizes States to withdraw their applications at any time prior 
to the time that there are a sufficient number of v·alidapplications before Con­
gress to enable it to call a convention. There would seem to be no yalid policy 
reason for denying them this right. Indeed, in order to insure that the amend­
ment process reflects the notion of "contemporaneous consensus," it is vital that 
the States have the right to reconsider and reverse their application decisions. 
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States should not be dragooned unwillingly Into ·artificial consensuses because 
of an inability to rethink earlier application decisions. 

CALLING OF THE OONVENTION 

Section 6 of the "Constitutional Convention Implementation Act" relates to 
the actual calling by Congress of the convention. It provides that upon receipt 
In each House of that application putting two-thirds of the States in agreement 
on the need for some amendment, it is the duty of that House to call for the 
convening of a Federal constitutional convention on that general subject. Con­
gress is to designate the time and plaee of the meeting of the convention, and 
set forth the general subject of the amendment or amendments for consideration. 
The convention is to be convened not later than 6 months following the adoption 
by Congress of its resolution. 

Despite some popular misconceptions on this point, it is obligatory that Con­
gress call ,a convention upon the reeeipt of valid applications by two-thirds of 
the States. Alexander Hamilton observed in the J!'ederalist No. 85 that­

"The national rulers, whenever nine states concur, will have no option upon 
the subject. By the fifth article of the plan, the Congress will be obUged "on the 
application of the legislatures of two thirds of the states to call a convention for 
proposing amendments" ... the words of this article are premptory. The Congress 
"shall call a convention". Nothing in this particular is left to the discretion of 
that body." 

James Madison, in a 1789 letter, remarked further­
"It is to be observed however that the question concerning a general convention 

will not belong to the Federal legislature. If two-thirds of the States apply for 
one, Congress cannot refuse to call it." 

OONVENTION DELEGATES 

Section 7 relates to the selection of delegates to the constitutional convention. 
The Language is taken nearly verbatim from article II, section 1, paragraph 2 of 
the Constitution concerning the selection of Presidential electors. The "Great 
Compromise" between the larger and the smaller States is carried over into the 
selection of convention delegates with each State being entitled to that number 
of delegates equal to the combined number of its Senators and Representatives 
in Congress. The States are given a free hand in selecting their delegates in 
whatever (otherwise constitutional) manner they think appropriate. If the 
experience of the electoral college is at all relevant, and I believe that it is, each 
of the States will undoubtedly Introduce some means of popular election for the 
delegate positions. 

While there are those who would prefer to see a delegate selection system more 
precisely based upon population, I see no reason not to extend smaller States 
that slight disproportionate influence in the proposal of amendments through the 
convention system that they currently enjoy in the proposal of amendments 
through the eongressional system. This is the method of delegate selection that 
most closely conforms to the basis for congressional representation, and which 
would most closely aline the alternative systems of proposing amendments. 

Section 7 also excludes Members of Congress, the very embodiment of the na­
tional influence, from serving as convention delegates, directs the States to co­
ordinate its delegate lists with the House and Senate, and confers the same im­
munity from arrest upon convention delegates, for the duration of the eonven­
tion, that article I, section 6 of the Constitution confers upon Members of Con­
gress. 

CONVENING OF OONVENTION 

Section 8 directs each delegate to the convention to subscribe to an oath by 
which he commits himself, during the conduct of the convention to "comply with 
the Constitution of the United States and the prOvisions of this act." As I dis­
cussed earlier, I do not believe that the concept of a "limited" convention is pre­
cluded in any manner by article V. The purpose of this purposely broad oath is 
simply to give effect to any limitations that may have been placed upon a con­
vention by Congress acting on behalf of the States. Since the provisions of the 
"Constitutional Convention Implementation Act purport to represent congres­
sional interpretation of the provisions of article V, it is perhaps unnecessary to 
specify compliance with these as part of the delegate oath. I felt, however, that 
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specificity was desirable in order to clarify that Congress is acting wholly within 
its appropriate authority in filling in the gaps of article V, and that the delegates 
to the convention themselves ,are not empowered to alter this interpretation. 

Administering the oath of office to the delegates would be that chief justice 
serving on a State supreme court with the greatest seniority in that position. 
Rather than having the Vice President, or the Chief Justice of the United States 
fill this function, it is my belief that what is basically a State convention 
should remain that and not run any unnecessary risks, however remote, of being 
influenced by national officials. I stress the basic purpose for including the con­
vention method of amendment in article V-the need for the States to be able to 
amend the Constitution in the face of an intransigent national Government. 

CONVENTION PROCEDURES 

,section 8 also states clearly that the convention itself is to have responsi­
bility for drawing up its own rules of procedures, rather than Congress. No 
Federal funds whatsoever may be appropriated specifically for the purposes of 
payment of the expenses of the convention, except that the Administrator of the 
General Services Administration is authorized to provide facilities for the conven­
tion. At the request of the convention, the ])'ederal Goyernment is also permitted 
to provide sundry information and assistance to the convention. 

Section 9 creates a single exception to the convention's prerogatives to deter­
mine its own rules by specifying that each delegate is to be entitled to a single 
vote on all questions before the convention. 

The section also provides that the convention is to maintain a daily verbatim 
record of proceedings, analogous to the Congressional Record. All records of of­
fficial proceedings are to be transmitted by the convention to the National 
Archives within 30 days following termination of the proceedings of the 
convention. 

Section 10 again underscores the premise of this act that a "limited" conven­
tion to amend the Constitution may properly be called. It restates what is al­
ready implicit in the act that a convention called under its terms may not pro­
pose amendments of a "general subject" different from that stated in the conven­
tion's charter-the resolution approved by Congress. The convention exercises 
no legitimate governmental authority beyond that granted by the States through 
Congress. The convention is morally obliged to limit its considerations to the 
subjects set forth in the State applications; I believe further that it is appro­
priate for Congress to establish a legal obligation to this same effect. 

SUBMISSION OF AMENDMENTS TO STATES 

Section 11 concerns the procedures through which the convention product is 
submitted to the States for ratification. Within 30 days after the completion of 
the convention, its Presiding Officer is to transmit the exact text of any proposed 
amendments to Congress. The officers of each House, within 30 more days of con­
tinuous seSSion, are to transmit the amendments to the General Services Admin­
istrator who, in turn, is to submit the amendments to the States. The amend­
ments are to be accompanied by a congressional resolution specifying, pursuant 
to article V, the mode of ratification-whether it is to be ratified by the State 
legislatures or by special ratifying conventions within each of the States. 

Congress may refuse to transmit an amendment and resolution to the States, 
through the GSA, only if it makes the determination that the amendment "re­
lates to or includes" a general subject which differs from or was not included as 
one of the general subjects within the scope of the convention's authority. The 
objective is to provide some remedy to a failure by the convention to honor tbe 
limitations on its authority to propose amendments to the Constitution. Con­
gress has no power whatsoever to refuse to submit an amendment because of dis­
agreement with its SUbstantive merits. Nor is it empowered to refuse to submit 
an amendment because of what it perceives as procedural irregularities in the 
proceedings of the convention. Convention procedure is not within the ambit of 
congressional concern; checks upon procedural abuse must come from the States 
themselves in the form of the ratification process. Because this check also ex­
ists with respect to conventions acting in an ultra vires manner, it is hoped that 
Congress will resolve any doubts as to whether or not the convention acted 
within the scope of its authority in favor of an affirmative findinl:". 
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RATIFICATION OF .a.MENDMEN'lS 

Section 12 of the act, borrowing language directly from article V, states sim­
ply that amendments proposed by "limited" constitutional conventions are to be­
come part of the Constitution when ratified in accordance with the terms 01 
article V-by three-fourths of the States in a timely and proper manner. Certified 
copies of the ratification document are to be forwarded by the States to the Gen­
eral Services Administration, although the ratification itself becomes e1fective 
once action is completed within the State legislation, Dillon v. GlOBB 256 U.S. 368 
376 (1921).

Section 13 expressly holds that the States are free to reconsider and reverse 
their ratification decisions, at least until that point that an amendment has been 
ratified by three-fourths of the States. Thus, any State may ratify a proposed 
amendment after having previously rejected it, or may rescind an earlier rati­
fication of a proposed amendment. It is again my view that the most reliable 
determination of the existence (or lack thereof) of a "contemporaneous consen­
sus" can be made if the States are free to reconsider and rethink their ratifica­
tion decisions until that point that three-fourths of the States are in agreement
in support of amendment, or until that point that a "reasonable" period of time 
has passed for ratification. My views on the matter of rescission of ratifications 
are discussed at far greater length in the Congressional Record of October 4, 1978, 
at pages S17043-S17045. 

Section 14 imposes upon the General Services Administrator the duty to pro­
claim the final ratification of an amendment once it is in receipt of certifications 
of ratification from three-fourths of the States. As section 16 clarifies, however, 
this is an administrative duty of a symbolic nature, not one with an impact upon 
the actual effectiveness of an amendment. Under article V (and section 16), 
the amendment becomes part of the Constitution at the moment the final State 
has ratified, or on any, date swcJlI.ed in the ,body of the amendment itself. 

JUDICIAL BEVIEW 

Finally, section 15 discusses the role of the judicial branch in the constitu­
tional convention process. It establishes two express situations in which an ag­
grieved State may bring a direct action in the Supreme Court, pursuant to arti­
cle III, section 2 of the Constitution. The first involves cases in which a State dis­
putes any determination or finding by Congress, or the failure of Congress to 
make a determination or finding, with respect to its section 6 responsibilities. 
Section 6 requires Congress to "call" a convention upon determining the existence 
of valid applications for such a convention from two-thirds of the States. 

The ,second situation involves cases in which Congress'actions with respect to 
its section 11 responsibilities are questioned. Section 11 requires Congress to 
submit amendments proposed J.!y the convention to the States unless it deter· 
mines that the convention acted on subject matter outside the purview of its 
authority. 

Section 15(c) expressly states that these two actions may not be inclusive 
concerning the right to a Supreme Court hearing, and that nothing in the act is 
intended to preclude such review "as is otherwise provided by the Constitution 
or any other law of the United States." Section 15 further requires suit to be 
brought within 60 days of a claim, either against the Secretary of the Senate and 
the Clerk of the House, the General Services Administrator, or "Such other 
parties as may be necessary to afford the relief sought." 

Thus, I would reject' that version Qf the so-called "political questiolls·' doc­
trine that suggests that all interpretative matters deriving from article V are 
to be resolved by Congress solely at its discretion. I find it ironic that so many 
individuals who have been so sympathetic to the advance of judicial activism in 
recent years are also those who would deny the Federal courts, particularly the 
Supreme Court, their constitutional obligation to interpret the plain language 
of that document. My views on the "political questions" doctrine are explained 
more thoroughly in the Congressional Record of October 4, 1978, at pages 
S17044-5. 

CONCLUSION 

Mr. President, the convention method of constitutional amendment has been 
defended and described as an eSllential component of our Constitution by such 
men as James Madison, Alexander Hamilton, George WaShington, Benjamin 
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Franklin, and Abraham Lincoln. While no amendment has ever been ratified that 
has been proposed through this method, it has nevertheless exerted its influence 
in indirect ways. The 17th amendment to the Constitution, for example-provid­
ing for the direct election of U.S. Senators-was proposed by Congres::; in 1912 
in response to an effort in the States to call a convention on this subject. Other 
convention efforts on such matters as Federal tax limitations and State legisla­
tive apportionment have also evoked a significant congreSSional response. It is 
clear, too, that the present "balanced budget" movement is having an impact 
upon national public policy. 

It is necessary, however, in order to insure some measure of Symmetry in the 
alternative amendment processes under article V to establish some clear-cut 
procedures for resort to the convention method. While the absence of legislation 
such as the "Constitutional Convention Implementation Act" will not. preclude 
the States from exerciSing their right to call a convention, it will insure that the 
amendment process will become bogged down in constant litigation, partisan po­
litical decisions, and uncertainty. The primary effect of this can only be to un­
dermine the integrity of our constitutional system. In the process, also, we 
will be eroding one of the basic elements for preserving some semblance of bal­
ance between the national and the State governments, as observed by Alexander 
Hamilton: 

"The most powerful obstacle to the Members of Congress betraying the iriterest 
of their constituents is the State legislatures themselves, who will be standing 
bodies of observation, possessing the confidence of the people, jealous of Federal 
encroachments and armed with every power to check the first essays at 
treachery." 

While there is no one who respects more than I do the achievement of the 
Founding Fathers, nor anyone who would place a greater burden of proof IIpon 
those who propose to alter the Constitution, I would nevertheless agree with 
Malcolm Eiselen who stated (in 1937) : 

"To assume, as many apparently do, that a second convention could alter the 
Constitution only for the worse ... is an unwarrantable libel upon the creative 
statesmanship and political sagacity of the American people." 

A more contemporary observer has noted: 
"To those who fear I! 'runaway convention', it need only be Observed that 

the only group threatening to run away with it so far is Congress itself." 
The purpose of the "Constitutional Convention Implementation Act" is to 

prevent both Congress and the Constitutional Convention from acting outside 
the scope of each of their proper authority. It is deSigned to insure that the 
States, in the event that Congress remains intransigent with respect to some 
deeply felt public problem, are able to circumvent Congress and act on their 
own to remedy such a situation. It is designed also to insure that the States-­
and Congress-are not forced to surrender totally their sovereignty to the Con­
vention. It is designed to insure that the same matrice of constitutional checks 
and balanCeS are applicable to the Constitutional Convention as to the other 
more permanent institutions within our governmental system. There can be 
no "runaway" Convention unless, ultimately, the dissatisfactions of the people 
are so broad and pervasive that it is a "runaway" Convention that they ex­
pressly request. The best way that Congress can work to insure that this never 
becomes the case is to allow the people and the States to work their will under 
established procedures when their grievances are more narrow, rather than 
allowing them to fester as a result of contrived "procedural irregularities." It 
is occasionally sobering to some of my colleagues, yet it is true, that ultimately 
it is the citizenry, not Congress, that is the responsible party in our political 
system. 

Mr. President, I ask unanimous consent that the text of the bill be printed in 
the Record. 

There being no objection, the bill was ordered to be printed in the Record, 
as follows: 

S. 1710 

APPLICATIONS FOR CONSTITUTIONAL CONVENTION 

SEC. 2. (a) The legislature of a State, in making application to the Congress 
for a constitutional convention under article V of the Constitution of the United 
States, shall adopt a resolution pursuant to this Act stating, in substance, that 
the legislature requests the calling of a convention for the purpose of proposing 
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one or more specific amendments to the' Constitution of the United States and 
stating the general subject of the amendment or amendments to be proposed. 

(b) The procedures provided by this Act are required to be used whenever ap­
plication is made to the Congress, under article V of the Constitution of the 
United States, for the calling of any convention for the purposes of proposing one 
or more specific amendments to the Constitution of the United States each apply­
ing State stating in the terms of its application the general subject of the amend­
ment or amendments to be proposed. 

APPLICATION PROCEDURE 

SEC. 3. (a) For the purpose of adopting or withdrawing a resolution pursuant 
to section 2 and section 5 of this Act, the State legislature shall follow the rules 
of procedure that govern the enactment of a statute by that legislature, except 
that the action shall be valid without the assent of the Governor of the State. 

(b) Questions concerning the State legislative procedure and the validity of 
the adoption or withdrawal of a State resolution cognizable under this Act are 
determinable by the State legislature. 

TRANSMITTAL OF APPLICATIONS 

SEC. 4. (a) Within thirty days after the adoption by the legislature of a State 
of a resolution to apply for the calling of a constitutional convention, the secre­
tary of state of the State, or, if there be no such officer, the person who is charged 
by the State law with such function, shall transmit to the Congress of the United 
States two copies of the application, one addressed to the President of the Senate 
arid one to the Speaker of the House of Representatives. 

(b) Each copy of the application so made by any State shall contain­
(1) the title of the resolution, the exact text of the resolution signed by 

the presiding officer of each house of the State legislature, the date on which 
the legislature adopted the resolution, and a certificate of the secretary of 
state of the State, or such other person as is charged by the State law with 
such function, certifying that the application accurately sets forth the text 
of the resolution; and 

(2) to the extent practicable, a list of all State applications in effect on the 
date of adoption whose subject or subjects are substantially the same as the 
subject or subjects set forth in the application. 

(c) Within ten day after receipt of a copy of any such application, the Presi­
dent of the Senate and Speaker of the House of Representatives shall report to 
the House of which he is presenting officer, identifying the State making applica­
tion, the general subject of the application, and the number of States then having 
made application on such subject. The President of the Senate and Speaker of 
the House of Representatives shall jointly cause copies of such application to be 
sent to the presiding officer of each house of the legislature of every other State 
and to each Member of the Senate and House of Representatives of the Con­
gress of the United States. 

EFFECTIVE PERIOD OF APPLICATION 

SEC. 5. (a) An application submitted to the Congress by a State, unless sooner 
withdrawn by the State legislature, shall remain effective for the lesser of the 
period specified in such application by the State legislature or for a period of 
seven calendar years after the date it is received by the Congress, except that 
whenever within a period of seven calendar years two-thirds or more of the sev­
eral States have each submitted an application calling for a constitutional con­
vention on the same general subject all such applications shall remain in effect 
until the Congress has taken action on a concurrent resolution, pursuant to sec­
tion 6 of this Act, calling for a constitutional conYention. 

(b) A State may withdraw its application calling for a constitutional con­
vention by adopting and·transmitting to the Congress a resolution of withdrawal 
in conformity with the ,procedures specified in sections 3 and 4 of this Act, except 
that no such withdrawal shall be effective as to any valid application made for 
a constitutional convention upon any subject after the date on which two-third 
or more of the State legislatures have valid applications pending befor~ the 
Congress seeking amendments on the same general subjects. 
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OALLING OF A CONSTITUTIONAL CONVENTION 

SEC. 6. (a) It shall be the duty of the Secretary of the Senate and the Olerk 
of the House of Representatives to maintain a record of all applications 
received by the President of the Senate and Speaker of the House of Rep­
resentatives from States for the calling of a constitutional convention upon 
each general subject. Whenever applications made by two-thirds or more of 
the States with respect to the same general subject have been received, the 
Secretary and the Olerk shall so report within five days, in writing to the 
officer to whom those applications were transmitted, and such officer within 
five days thereupon shall announce on the :floor of the House of which he is 
an officer the substance of such report. It shall then be the duty of such House 
to determine that there are in effect valid applications made by two-thirds 
of the States with respect to the same general subject. If either House of the 
Oongress determines, upon a consideration of any such report or of a con­
current resolution agreed to by the other House of the Congress, that there 
are in effect valid applications made by two-thirds or more of the States for the 
calling of a constitutional convention upon the same general subject, it shall 
be the duty of that House to agree to a concurrent resolution calling for the 
convening of a Federal constitutional convention upon that general subject. 
mach such concurrent resolution shall (1) designate the place and time of 
meeting of the convention, and (2) set forth the general subject of the amend­
ment or amendments for the consideration of which the convention is called. A 
copy of each such concurrent resolution agreed to by both Houses of the Con­
gress shall be transmitted forthwith to the Governor and to the presiding 
officer of each house of the legislature of each State. 

(b) The convention shall be convened not later than six months after adop­
tion of the resolution. 

DELEGATES 

SEC. 7. (a) Each State shall appoint, in such manner as the legislature there­
of may direct, a number of delegates, equal to the whole number of Senators 
and Representatives to which the State may be entitled in the Oongress. No 
Senator or Representative, or person holding an office of trust or profit under 
the United States, shall be appointed as delegate. Any vacancy occurring in 
a State delegation shall be filled by appointment of the legislatUre of that 
State. 

(b) The secretary of state of each State, or, if there be no such officer, the 
person charged by State law to perform such function shall certify to the 
President of the ·Senate and the Speaker of the House of Representatives the 
name of each delegate elected or appointed b·y the legislature of the State pur­
suant to this section. 

(c) Delegates shall in all cases, except treason, felony, and breach of the 
peace, be privileged from arrest during their attendance at a session of the 
convention, and in going to and returning from the same; and for any speech 
or debate in the convention they shall not be questioned in any other place. 

CONVENING THE CONVENTION 

SEC. 8. (a) Of those persons serving as chief justices of the State supreme 
courts, the person who is senior in years of service as such a chief justice 
shall convene the constitutional convention. He shall administer the oath of 
office of the delegates to the convention and shall preside until the delegates 
elect a presiding officer who shall preside thereafter. Before taking his seat 
each delegate shall subscribe to an oath by which he shall be committed dur­
ing the conduct of the convention to comply with the Oonstitution of the United 
States and the provisions of this Act. Further proceedings of the convention 
shall be conducted in accordance with such rules, not inconsistent with this 
Act, as the convention may adopt. 

(b) No Federal funds may be appropriated specifically for the purposes of 
payment of the expenses of the convention. 

(cl The Administrator of the General Services shall provide such facilities, 
and the Congress and each executive department, agency, or authority of the 
United States, including the legislative branch and the judicial branch, except 
that no declaratory judgment may be required, shall provide such information 
and assistance as the convention may require. upon written request made by 
the elected presiding officer of the convention. 
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PROCEDURES OF THE CONVENTION 

SEO. 9. (a) In voting on any question before the convention, including the 
proposal of amendments, each delegate shall have one vote. 

(b) The convention shall keep a daily verbatim record of its proceedings and 
publish. the same. The vote of the delegates on any question shall be entered 
on the record. 

(c) Within thirty days after the termination of the proceedings of the con­
vention, the presiding officer shall transmit to the Archivist of the United 
States all records of official proceedings of the convention. 

PROPOSAL OF AMENDMENTS 

SEC. 10. No convention called under this Act may propose any amendment 
or amendments of a general subject different from that stated in the concur­
rent resolution calling the convention. 

APPROVAL BY THE OONGBESS AND TRANSMITTAL TO THE STATES FOR RATIFICATION 

SEC. 11. (a) The presiding officer of the convention shall, within thirty days 
after the termination of its proceedings, submit to the Congress the exact text 
of any amendment or amendments agreed upon by the convention. 

(b) (1) Whenever a constitutional convention called under this Act has trans­
mitted to the Congress a proposed amendment to the Constitution, the President 
of the Senate and the Speaker of the House of Representatives, acting jointly, 
shall transmit such amendment to the Administrator of General Services upon 
the expiration of the first period of thirty days of continuous session of the 
Congress following the date of receipt of such amendment unless within that 
period both Houses of the Congress have agreed to (A) a concurrent resolu­
tion directing the earlier transmission of such amendment to the Admin· 
istrator of General Services and specifying in accordance with article V 
of the Constitution the mode of ratification in which such amendment 
shall be ratified or (B) a concurrent resolution stating that the Congress 
disapproves the submission of such proposed amendment to the States be­
cause such proposed amendment relates to or includes a general subject which 
differs from or was not included as one of the general subjects named or 
described in the concurrent resolution of the Congress by which the convention 
was called. No measure agreed to by the Congress which expresses disapproval 
of any such proposed amendment for any other reason, or without a statement 
of any reason, shall relieve the President of the Senate and the Speaker of the 
House of Representatives of the obligation imposed upon them by the first 
sentence of this paragraph. 

(2) For purposes of paragraph (1) of this subsection, (A) the continuity of 
a session of the Congress shall be broken only by an adjournment of the Congress 
sine die, and (B) the days on which either House is not in session because of 
an adjournment of more than three days to a day certain shall be excluded in 
the computation of the period of thirty days. 

(c) Upon rectipt of any such proposed amendment to the Constitution, the 
Administrator shall transmit forthwith to each of the several States a duly 
certified copy thereof, a copy of any concurrent resolution agreed too by both 
Houses of the Congress which prescribes the mode in which such amendment 
shall be ratified, and a copy of this Act. Such concurrent resolution may also 
presCTibe the time within which such amendment shall be ratified in the event 
that the amendment itself contains no such provision. In no case shall such a 
resolution prescribe a period of ratification of less than four years. 

RATIFICATION OF PROPOSED AMENDMENTS 

SEC. 12. (a) Any amendment proposed by the convention and submitted to 
the States in accordance with the provisions of this Act shall be valid for all 
intents and purposes as part of the Constitution of the United States when 
duly ratified by three-fourths of the States in the manner and within the time 
specified consistent with the provisions of article V of the Constitution of the 
United States. 

(b) The secretary of state of the State, or if there be no such officer, the person 
who is c_harged by State law with such function, shall transmit a certified copy 
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of the State action ratifying any proposed amendment to the Administrator of 
General Services. 

RESCISSION OF RATIFICATIONS 

SEC. 13. (a) Any State may rescind its ratification of a proposed amendment 
by the same processes by which it ratified the proposed amendment, except that 
no State mlty rescind when there are existing valid ratifications of such amend­
ment by three-fourths of the States. 

(b) Any State may ratify a proposed amendment even though it previously 
may have rejected the same proposal. 

PROCLAMATION OF CONSTITUTIONAL AMENDMENTS 

SEC. 14. The Administrator of General Services, when three-fourths of the 
several States have ratified a proposed amendment to the Constitution of the 
United States, shall issue a proclamation that the amendment is a part of the 
Constitution of the United States. 

JUDICIAL REVIEW 

SEC. 15. (a) Any State aggrieved by any determination or finding, or by any 
failure of. Congress to make a determination or finding within the periods 
provided, under section 6 or section 11 of this Act may bring an 
action in the Supreme Court of the United States against the Secretary of the 
Senate and the Clerk of the House of Representatives or, where appropriate, 
the Administrator of General Services, and such other parties as may be neces­
sary to afford the relief sought. Such an action shall be given priority on the 
Court's docket. 

(b) Every claim arising under this Act shall be barred unless suit is filed 
thereon within 60 days after such claim first arises. 

(c) The right to review by the Supreme Court provided under subsection (a) 
does not limit or restrict the right to judicial review of any other determination 
or decision made under this Act of such review as is otherwise provided by the 
Constitution or any other law of the United States. 

EFFECTIVE DATE OF AMENDMENTS 

SEC. 16. An amendment proposed to the Constitution of the United States 
shall be effective from the date specified therein or, if no date is specified, then 
on the date on which the last State necessary to constitute three-fourths of the 
Statesof the United States, as provided for in article V, has ratified the same. 
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Excerpt 
Senate Hearings, Committee on the Judiciary 

TAXES, ON INCQl\,f:El:jJ_ INHEJUTANCES, AND GIFrS 

April 27, 1954 

CHAPTER VI 

CONSTITUTIONAL AMENDMENT BY CONVENTION 1 

The Constitution of the United States, Article V, providing an 
amending process reads as follows: 

The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several Sta.tes, shall call a Convention for pro­
posing Amendments, which, in either Case, shall be valid to all Intents and 
Purposes, as Part of this Constitution, when ratified by the Legislatures of three 
fourths of the several States, or py Conventions in three fourths thereof, as the 
one or the other Mode of Ratification may be proposed by the Congress; Provided 
that no Amendment which may be ma.de prior to the Year One thousand eight 
hundred and eight shall in any Manner affect the first and fourth Clauses in the 
Ninth Section of the first Article; and that no State, without its Consent, shall be 
deprived of its equal Suffrage in the Senate. 

Of the four possible ways of amending the Constitutioll) only two 
have been used: All amendments except the twenty-first were initi­
ated by two-thirds vote of both Houses of Congress and ratified by the 
legislatures of three-fourths of the States. The twenty-first amend­
ment was initiated in the same manner as the others but was ratified 
by conventions in three-fourths of the States. So far the Congress 
has never called a convention to pn)ose amendments. 

Consideration of the provision for initiation of amendments by a 
convention called by Congress at the p'etition of two-thirds of the 
State legislatures raises a number of questions. How did the provision 
come to be included in the Constitution? How frequently, and on 
what subjects, have State legislatures petitioned Congress for a con­
vention? To what extent does it lie within the discretion of Congress 
to determine when a convention shall be called? How close together 
in time and in subject matter must petitions be to count toward the 
requisite two-t,hirds? What is the effect of a resolution rescinding a 
petition? If Congress should decide to call a convention, how would 
it be organized? Could its powers be limited? 

It is hoped that the discussion which follows will throw some light 
on· the above and related questions, although it does not purport to 
answer them definitively. An attempt has been made to summarize 
the more significant historical information, to outline the major 
constitutional issues, and to analyze the various possible lines of 
argument with respeft to each of these issues. 

ARTICLE V IN THE CONSTITUTIONAL CONVENTION OF 1787 

On May 29, 1787, shortly after the Constitutional Convention had 
met and organized, Edmund Randolph of Virginia and Charles Pinck­
ney of South Carolina presented general plans for a new Constitution. 
In both plans the States were given a voice in the initiation of con-

I P....nared bv La.Wallye Reference Service. Library of ConSfess. 
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stitutional amendments. Article 13 of the so-called Virginia plan, 
presented by Randolph, stated simply-
that provision ought to be made for the amendment of the Articles of Union 
whensoever it shallseem necessary; and that the assent of the National Legislature 
ought not to be required thereto. 2 

Article 16 of the Pinckney plan, which closely resembled the amending 
procedure finally adopted, read as follows: 

If two-thirds of the legislatures of the States apply for the same, the legislature 
of the United States shall call a convention for the purpose of amending the 
Constitution-or should Congress with the consent of two-thirds of each House 
propose to the States amendments to the same-the· agreement of two-tb,irds of 
the legislatures of the States shall be sufficient to make the said amendments 
parts of the Constitution. 

The ratifications of the conventions of - States shall be sufficient f(}r organizin~ 
this Constitution.3 

When article 13 of the Randolph plan was discussed in Committee 
of the Whole House on June 11, Madison reported that-
Several Members did not see the necessity of the resolution at all, nor the propriety 
of making the consent of the National Legis,ature unnecessary. 

Colonel Mason and Randolph supported the resolution, Colonel 
Mason arguing that-
It would be improper to require the consent of the National Legislature, because 
they may abuse their power, and refuse their consent on that very account. The 
opportunity for such an abuse may be the fault of the Constitution calling for 
amendment. 

The Convention (in committee) then voted to postpone consideration 
of the words "without requiring the consent of the National Legisla­
ture," and passed the other provision in the clause. This vote was 
ratified by the Convention on July 23.' . 

When the Committee on detail reported on August 6, the amending 
~. provision (article XIX) was worded a.8 follows: 

On the application of the legislatures of two-thirds of the States in the Union, 
for an amendment of this Constitution, the Legislature of the United States shall 
call a convention for that purpose.' 

On August 30, article XIX was agreed to, with no opposition, 
although Gouverneur Morris suggested tnat the Na.tional Lflgislature 
should be left at liberty to call a convention whenever it pleased.s 

Then, on September 10, only a week before the Convention ad­
joUt"ned, Elbridge Ge:t:ry moved to reconsider article XIX. "This 
Constitution" he said "IS to be paramount to the State constitutions. 
It follows, hence, from this article th~t two-thirds .of the States may 
obtain a convention, a majority of which can bind the Union to 
innovations that may subvert the State constitutions altogether." 
Hamilton seconded the motion, but on the grounds that "the State 
legislatures will not apply for alterations, but with a view to increase 
their own p.owers"; he wanted the National Legislature to be given 
power to call a convention, on the vote of two-thirds of each branch. 
Madison made an interesting observation on the vagueness of the 

I Max Farrand (ed.) The Records of the Federal Convention (New Haven, 1937), vo\. I, p. 22. The 
account of the con ventlon prooeedings contained in this section Is taken from Farrand's four·volume work. 
For a detailed discussion of the history of article V in the convention, see Paul J. Schelps:.The SlgnlllCllnce
and Adoption of Article V of the Constitution, Notre Dame Lawyer. vol. 26, pp. 46-67 (nil. 1950)• 

• Farranil, III, p. 601. 
• Farrand, I, pp. 202-3; II, p. 84.1 I 

I Farraud, II, p. 188.' . 

• Il:>l~., ~)P. (67-8. 
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wording of article XIX: ,cHow was a convention to be formed? By 
what rule decide? What the force of its acts"? Following this dis­
cussion the ConveDtion voted to reconsider. nine States to one. New 
Hampshire being divided.7 

Sherman then moved to add the words: "or the legislature may 
propose amendments to the several States for their approbation; but 
no amendments shall be binding until consented to by the several 
States.II 8 A.fter this motion had been amended by inserting "three­
fourths of" before lithe several States" (in the proviso). Madison 
moved to postpone consideration of the amended proposition to take 
up the following: 

The Legislature of the United States whenever two-thirds of both Houses shall 
deem necessary, or on the application of two-thirds of the legislatures of the 
several States, shall propose Ilmendmel'lts to this Constitution, which shall be 
valid to all intents and purposes as part thereof, when the same shall have been 
ratified by three-fourths at least of the legislatures of the several States, or bv 
conventions in three-fourths thereof, as one or the other mode of ratification may
be proposed by the Legislature of the United States.' . 

With the slavery proviso added. Madison's proposition passed, nine 
States to one, with New Hampshire'svote again divided. 

When the committee of style reported on September 12 the amend­
ing article wa.'1 worded as follows: 

The Congress, whenever two-thirds of both Houses shall deem necessary. or on 
the application of two-thirds of the legislatures of the several States, shall propose 
amendments to this Constitution, which shall be valid to all intents and purposes, 
as part thereof, when the same shall have been ratified by three-fourths at least 
of the legislatures of the several States, or by conventions in three-fourths thereof, 
88 the one or the other mode of ratification may be proposed QY the Congress: 
Provided, that no amendment which may be made prior to the year 1808 shall 
in any manner affect the - and - sections of article _.,0 

This article was not taken up until September 15, when the Constitu­
tion was ordered to be engrossed. Sherman wanted more protection 
of the rights of the States. Mason thought the proposed amendment 
procedures "exceptionable and dangerous. As the proposing of 
amendments is in both the modes to depend, in the first immediately, 
and in the second ultimately, on Congress. no amendments of the 
proper ~ind would ever be obtained. by the people. if the Government 
should become oppressive, as he verily believed would be the case." 11 

Morris and Gerry moved to amend, to require a convention on 
application of two-thirds of t.he States. 

Madison" did not see why Congress would not be as much bound to 
propose amendments applied for by two-thirds of the States, as to 
call a convention on the like application. He saw no objectioil, 
however, against providing for a convention for the purpose of amend­
ments, except only that difficulties might arise as to the form, the 
quorum, et,c., which in constitutional regulations ought to be as much 
as possible avoided." 12 , . 

The motion of Morris and Gerry was then unanimously agreed to. 
On this same day, after being further amended to safeguard the 

equal representation of the States in the Senat~ article V, along with 
the other provisions of the Constitution, was ordered to be engrossed.13 

I Ibid., pp. 657-8 • 
• Ibid., p. 558. 
I Ibid., p. MIl. 

II Ibid., p. 602. 

II Ibid., P. 629•. 

II Ibid., pp. 629'-30. 

II Thlt! no. 830. 633. 


59-609 0 - 80 - 62 

http:engrossed.13
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The history of article V is an erratic one, and the recorded debate 
concerning its provisions is scanty. It is interesting to note, however, 
that the participation of the States in the process of initiating amend­
ments appears to have been taken for granted. There were differences 
of opinion as to the desirability of having any provision for amend­
ment, and, if there was to be one, of excluding the National Legis­
lature from having a voice in it. With regard to State participation 
in the proposal of amendments, however, the only real point at issu~ 
was what form it should take. 

PREVIOUS USAGE OF THE STATE P.E.TITION PROCEDURE 14 

The contrast between the apparent expectation of the framers as 
to the importance of State initiation of amendments and the actual 
use made of the procedure is startling. General petitions were 
presented to Congress in 1789 b.y New York and Virginia. 
The next petition, also general III nature, was by Georgia in 1833. 
Later in the same year Alabama petitioned with respect to an amend­
ment ~ainst the protective tariff. Shortly before the Civil War six 
State legislatures petitioned for the calling of a drafting convention. 15 

These 10 petitions appear to have cO~lstituted the entire output for 
over 100 years. 

In the past 50 years petitions have been much more numerous. 
The largest number of petitions so far recorded on a single subject 
called for a convention to initiate an amendment providing for the 
popular election of Senators. A total of 55 petitions were adopted, 
representing 29 State legislatures. This movement took place chiefly 
between 1901 and 1911. In second place comes the current income­
tax limitation proposal, on which 24 States have petitioned. Begin­
ning with New York in 1906, 18 States petitioned for a convention 
on the subject of prohibiting polygamy. These are the only three 
subjects on which a substantial number of petitions have been re­
corded. One to half a dozen petitions have been adopted on a wide 
range of subjects, including antitrust control, repeal of the eighteenth 
amendment, taxation of tax-exempt securities, regulation of hours of 
labor and minimum wages by Congress, method of apportionment and 
presidential tenure. In addition, several legislatures have adopted 
petitions calling for a convention without specifying any object. 
Altogether there appear to have been over 100 petitions in the last 
half century, but many of these represent second and third petitions 
from several of the State legislatures on the subject of popular election 
of Senators. 

11 Information in this section concerning petitions adopted up to 1930 IS based chiefly on Federal Consti· 
tutional Convention, Senate Document No. 78, 7lst Cong., 2d sess. (1930) and Wayne B. Wheeler, "Is A 
Constitutional Convention Impending?", IllinOis Law Review, Vol. 21, I1p. 78211. (Apr. 1927). Petitions 
on the income tax proposal are listed In Appendix A of this report. The following list ofadditionaI petitions 
is not intended to be complete: Taxation of securities, preViously tax-exempt, by federal government: 
Idaho 1928, C. R. 69:455; California, 1935, C. R. 79:10814. General constitutional convention: Wisconsin. 
1929, O. R. 71 :2590J.?369. Repeal or Eighteenth Amendment: Massachusetts, 1931, C. R. 74: 4~; New York. 
1931, C. R. 7[;:48; wisconsin, 1931, C. R. 75:[;7; Rhode Island, 1931, C. R. 75:495-6; New Jersey, 1932, C. R. 
75:3299. 'Regulation of wages and hours by Congress In intrastate commerce: Callfornla,I935, C. R. 79:10814. 

, Obange or method of apportionment of congressmen: Iowa, 1941, C. R. 87:2494. Limitation of preSidential
tenure (eltber action by Congress Or by convention requested): Iowa, 1943, C. R. 89:2516, 2728; IJIlnois, 194:1, 
O. R. 89:26'16-7. Distribution or Federal revenues (see ch. II. this report): Nebraska. 1949. C. R. 95:789:1-4; 
Iowa, 1~51, O. ~. (daily), Apr. 17, pp. 404~~Malne,l.g5l, C. R. (daily), ~une4, pp. 6186-7; New Hampshire, 
1951, O. R. (dally), Aug. 2:2, pp. IV929-31; New MeXICO, 1952, C. R. (dally), Feb. II, 1962. In view of the 
diftlcu)ties in tabulating p: titionS--':lne of wbich is that petitions are not always presented to Congress­
most of Ih I figures In this Hntlln Dlllst be regarded as approximate. . 

"HerrolJl V. Amest...Th"PIOpo·;e<! Amendments to the Constitution of the United States During the 
First C>ln'ury or Its tllstuy :Was:irgton, U. S. Government Printing Oftlce, 1897), p. 283. (H. Doc. 
No. 363. p'. 2, Mth Cong.) 
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Only in the case of the provision for popular election of Senators 
has the petition procedure proved influential in amending the Con­
stitution. The seventeenth amendment was, of course, initiated by 
Congress, but between 1894 and 1902 theSenate four times blocked 
passage of resolutions adopted by the House. 16 Following the flood 
of State petitions for the calling of a convention the Senate finally 
concurred in the resolution initiating the amendment. 

The history of the State petition procedure suggests that from a 
political standpoint it is nearly always simpler for the advocates of an 
amendment to concentrate their efforts on persuading Congress to 
initiate it by a two-thirds vote of both Houses than to secure the adop­
tion of petitions by the legislatures of two-thirds of the States. The 
exception in the case of the seventeenth amendment is easily explained 
by the Senate's direct involvement in the proposal. At the same time, 
the sharp rise in the number of petitions in the past 50 years-some 
10 times the number in the first 100 years-makes one hesitate to 
predict that it will continue to be a vehiCle for lost causes. 

WHEN IS A CONVENTION TO BE CALLED? 

In providing that~ 
The Congress * * * on the application of the legislatures of two-thirds of 
the several States, shall call a convention for propo:ling amelldm~nts * * *. 
Article V leaves unanswered many important questions. How closely 
must petitions be related in time to be counted toward the necessar,Y 
two-thirds? In subject matter'? Should a petition be counted if it IS 

later rescinded by the legislature? If it is vetoed by the governor? 
Is the role of Congress simply the ministerial one of issuing a call for a 
convention when two-thirds of the States have applied, or can it 
determine for itself the desirability of calling a convention? To 
what extent will the courts review the action of Congress in calling or 
in failing to call a convention? 
1, The nature and extent of Oongress' responsibilities 

In the light of the history of the amending article in the Constitu­
tional ConventioIi., it is reasonably clear that when two-thirds of the 

States have made .application Congress is to call a convention, not 

consider whether one should be called, Our constitutional history 

makes it equally clear that the duty to call a convention is one to be 

enforced by the Congress itself. It is unlikely that the courts would 

attempt to compel the Congress to perform a positive act iIi further­

ance of a constitutional obligation. Failure to call a convention would 

be comparable to the failure after the census of 1920 to make a reap­

. portionment of seats in the House of Representatives, contrary to th~ 

requirement of article I, section 2.: 

When it comes to judicial review of action taken by Congress ill 
calling a convention, the answer is not so clear. Specific rulings of the 
courts are referred to below, in connection with particular problems of 
interpretation. In general, it may be said that the Supreme Court 
has been increasingly inclined to leave to the political branches of the 
Government the decision of questions arising out of .the amending 
process. In Ooleman v. Miller, which presented several issues con­
cerning the ratification of the twenty-first amendment, Mr. Justice 

" Wheeler, op. cit., p. 786. 
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Black in a concurring opinion, speaking for himself and Justices 
Roberts, Frankfurter, and Douglas, said that art~cle v-
grants power over the amending of the Constitution to Congress alone. Un­
divided control of that process has been given by the article exclusively and 
completely to Congress. The process itself is "political" in its entirety, from 
submission until an amendment becomes part of the Constitution; and is not 
subject to judicial guidance, control, or interference at any point. 17 

The above four members of the Court, in an opinion written by 
Mr. Justice Frankfurter, contended that the courts had no jurisdiction 
over the issues there in question. The decision in the case did not 
go so far. The Court took jurisdiction, but held that two of the 
questions involved (see below) were" political" and not" justiciable." 
On a third question it was evenly divided on this point. 

Whether decision-making authority is ultimately held to vest in the 
Congress or in the courts, it is to be presumed that it will not be 
exercised on the basis of sheer whim. It will be useful, therefore, in 
discussing the various questions enumerated at the beginning of this 
section, to review whatever precedents may appear relevant and to 
indicate alternative solutions which have been or might be advanced. 
2. The time element 

An extremely rigid and no doubt unreasonable interpretation would 
be that Congress is required to call a convention only if the legislatures 
of two-thirds of the States petition during the life of that Congress. 
At the other extreme is the view that the time of making application 
for a convention is irrelevant. The position most commonly held, 
however, is that petitions ought to be "reasonably contemporaneous," 
so that they reflect the state of public opinion at a given time. 18 A 
comparable issue has arisen in connection with the ratification of 
amendments. In Dillon v. Gloss the Supreme Court not only upheld 
the 7-year time limit provided by Congress for the ratification of the 
eighteenth amendment, but stated that even in the absence of such 
express limitation: . 
there is a fair implication that it [i. e., ratification] must be sufficiently contempo­
raneous in that Dumber of States to reflect the will of the people in all sections at 
relatively the same period. lv • 

In Goleman v. Miller one of the points at issue was whether the 
proposal by Congress of the Child Labor Amendment had lost its 
validity through lapse of time. In that case nearly 13 years had 
elapsed between the proposal and the Kansas ratification, which was 
in question. The Court refused, however, in the absence of a limita­
tion set by Congress, to take upon itself the responsibility of setting a 
limit. The Court's view was that: 

* * * the question of a reasonable time in many cases would involve, as 
in this case it does involve, an appraisal of a great variety of relevant conditions, 
political, social, and economic, which can hardly be said to be within the appropri­
ate range of evidence receivable in a court of justice and as to which it would be 
an extravagant extension of judicial authority to assert judicial notice as the basis 
of deciding a controversy with respect to the validity of an amendment actually 
ratified. On the other hand, these conditions are appropriate for the considera­
tion of the political departments of the Government. The questions they involve 
are essentially political and not justiciable. They can be decided by the Congress 

" Col.ma~ v. Mil"." (307 p. S. 43:1: 459 (1938». 
II Wheeler, op, cit., pp. 71l:1-794; Leiter Bernhardt Orfleld, The Amending of the Federal Constitution 

(Ann Arbor, 1942), pp. 41-42, and Edward S. Corwin and Mary Louise Ramsey, The Constitutional Law 
of ConstituLonal Amendment, Notre Dame Lawyer, vol. 26, pp. 194-196 (Winter, 1951) . 

•t DiUo1l v. Glo.. (256 U. B. 368, 375 (1921». 
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with the full knowledge and appreciation ascribed to the nationallegislatur" of the 
political, social, and economic conditions which have prevailed during the period 
since the submission of the amf'ndment.20 

On the basis of this decision it would appear that Congress, while 
it need not require that petitions be "reasonably contemporaneous," 
would have ample authority and justification to so require. 
S. Subject matter oj petitions 

Does article V mean that Congress is to call a convention whenever 
two-thirds of the States apply, regardless of the subject matter of the 
petitions? Some writers have contended that it does.' Wheeler com­
ments as follows: 

* * * Even where 32 State legislatures made applicatioh for a convention, 
each requesting a different amendment it might be considered sufficient to call a 
convention on the ground that they conclusively showed a widespread demand 
for changes in Government, provided, of course, the resolutions of the State 
legislatures were sufficiently concurrent in point of time. 

The nature of the right conferred upon the State legislatures in requesting 
Congress to call a constitutional cOLvention is nothing more or less than the right 
of petition. The statements of the purposes and objects underlying the petition 
would have no legal effect except as they indicated to any convention assembled 
the wishes of the people in regard to proposed changes. It would therefore appear 
that under article V, whenever two-thirds of the State legislatures apply to Con­
gress, it becomes tho duty of Congress to call a convention if the petitions were 
passed within a reasonable time.21 

Corwin and Ramsey express a contrary view: 
* • * To he obligatory upon Congress, the applications of the States should 

be reasonably contemporaneous with one another, for only then would they be 
persuasive of a real consensus of opinion throughout the nation for holding a 
convention, and by the same token, they ought also to be expre8sive of similar view, 
respecting the nature of the amendments to be soughUI 

This question would seem to be eminently political in nature, as 
much or more 80 than the question of relation in time. Congress 
would appear to have ample justification for requiring general simi­
larity of purpose, should it so desire, but whatever decision it might 
make would in all probability be sustained. 
,4. The effect oj rescinding action 

A number of the State legislatures which petitioned for a convention 
on the tax-limitation proposal later rescinded their petitions.23 Do 
these States count toward the required two-thirds? 

In Goleman v. Miller the Supreme Court dealt at some length 
with the effect both of previous rejection and of attempted with­
drawal of ratifications by State legislatures. The Court found that 
in practice the political departments of the Government had "de_ 
termined that Doth were ineffectual in the presence of an actual 
ratification. "2' The Court's actual holding in this case, however, 
was that-
the question of the efficacy of ratifications by State "legislatures, in the light of 
previous rejection or attempted withdrawal, should be regarded as a political
question pertaining to the political departments with the ultimate authority in 
the Congress in the exercise of its control over the promulgation of the adoption 
of the amendment."26 

.. C..umaft v. Millu (307 U. S. 433, 453-4. (1938». 
II Wheeler, op., cit. p. 795. In 1929 Wisconsin presented a resolution to Congress, aiklng that Congress,

having received petltlona for a convention from 35 dUlerent 8tates~proceed with the call to;>r 8 conventlon. 
The petitions referred to covered a variety of sllbjects and 8 perioa of approximately 100 yean;. 

II Corwin Gnd Ramsey, op. cit., pp. UI~I96. (Italics added.) 
II See appendix A. 
II C..uJIIGII v. MIUIr (307 U. S. 433, 449 (1938». 
Jllbld., .r.o. 
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Corwin and Ramsey find the legislative precedent less certain 
than the above opinion indicates.2s Apart from this, it may be ques­
tioned whether the attempted withdrawal of a ratification is strictly 
comparable to the withdrawal of a petition requesting Congress to 
call a convention. Ratification of a proposed constitutional amend­
ment might be considered a more formal and irrevocable action 
than the adoption of a petition. 
5. Procedure in petitioning 

In two instances petitions relating to the proposed tax limitation 
were vetoed by the Governor of the State. This raises the question, 
What is meant by the term "legislature" as used in article V? 

It has been held by the Supreme Court that the term "legislature" 
means the representative body which makes the laws, and that the 
holdin~ of a popular referendum on ratification of an amendment is 
inconsIstent with article V.27 Approval of the governor has been 
regarded as unnecessary,28 although there has been no clear-cut 
decision to that effect. Many other procedural issues, such as applica­
bility of State constitutional provisions relative to a quorum, and the 
right of the lieutenant governor to cast a vote in case of a tie, remain 
unsettled, even as regards ratification. In Coleman v. Miller the 
Supreme Court was equally divided as to whether or not the latter 
question was "political." The effect in this instance was to uphold 
the decision of the lower court, which had sustained the lieutenant 
governor's participation in the vote.29 

ORGANIZATION AND POWERS OF CONVENTION 

Neither the wording of article V nor the debates in the Constitu­
tional Convention shed any, light on the numerous problems that would 
arise should Congress deClde to call a convention. It seems to be the 
view that Congress would possess the implied power to regulate all 
,matters concerning the composition of the Convention, should it 
choose. to do so. This would include the determination as to whethel' 
the delegates should represent the States, or the Nation at large.3o It 
hfl.s been suggested that Congress would probably prefer to address the 
call to the States and leave to them the method of selecting delegates.31 

This, of course, was the method followed in calling the Convention of 
1787, in which voting was by States. . 

Doubt has been expressed that either the petitioning States or the 
Congress could restrict the powers of a constitutional convention. 
Orfield's view is as follows: 

* * * Where the States apply for a convention for general purposes it 
would seem that the convention would be free to draft a new document. But 
even though the application were for a limited purpose, it would seem that the 
State legislatures would have no authority to limit an instrumentality set up
under the Federal Constitution. In reality, the right of legislatures is confined 
to applying for a convention, and any statement of purposes in their petitions
would be irrevelant as to the scope of powers of the convention. Inasmuch as 
Congre8~, issued the call simply on the basis of the application of the State legis­

at Oorwlt. and Ramsey, op. cit., pp .. 20111. 
II Hawktv. Smith (2M U. B. 221 (1920» • 
.. Oorwlu and Ramsey, op. cit., p. 207, 
II Colemrn v. Miller (307 ;0. S. 433, 446-447). ' 
II Ortl~lci, op. cit., pp. 43-44, and Wheller, op. cit., p. 798. 
II Wh~)Jr, op. cit., pp, 7!l1j-71l9. 
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latures, there would seem to be no warrant for an attempt by Congress to limit 
the changes proposed. The primary and in fact the sole business of the conven­
tion would be to pro:rose changes in the Constitution. In this sphere the only
limitation on it woul seem to be article v.n 

n Orfteld, op. cit., PP. "-'55. Wheeler is of the same opinion: op. cit., p. 79511., especially pp. 96. 
See, however, this report, ch. III for a provision In the proposed amendment controlling the distribution 

of tax moneys which attempts to Imit the power of the convention to the purpose specified. In Justifica­
tion of this limitation, the proposed amendment uses' the following language: 

.. That since this method of proposing amendments to the Constitution has never been completed to the 
point of calling a convention and no Interpretation of the power of the States in the exercise of this right 
has ever been made by any court or any qualified tribunal, if there be such, and since the exercise of the 
power is a matter of basic sovereign rights and the interpretation thereof is primarily in the sovereign gov­
ernment making such exercise and since the power to use such right In full also carries the power to use such 
right in part the legislature of the State of Nebraska Interprets article V to mean that if two-thirds of the 
States make application for a convention to propose an Identical amendment to the Constitution for rati­
fication with a limitation tha.t such amendment be the only matter before it, that such convention would 
have power only to propose the specified amendment and would be limited to sllch proposal and would 
not ha.ve power to vary the text thereof nor would it have power to propose other amendments on the same 
or dl1lerent propositions" (Congressional Record, June 20, 1949, vol. 95, pp. 7893-7894). 
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APPENDIXES 


ApPJilNDIX A 

ITEM I.-State legislative action on the proposed 25-percent limitation amendment 

Stat us of resolution .Year of adoption States 

Vetoed by
Rescinded 	 In efTectGovernor 

W¥oming_ .- .. _._.1_ .............._....1......_..._........ _[' Wyoming.
mg:::::::::::::::::::: 	Mlssissippi.. _____ • ____ .••.•• __ .• _•• _.••••••_____ . ____ . __ •• MIssissippi. 
Rhode Island ____ . Rhode Island ___ •__ •________ ••••. 

(1949).1941 __________________ •• Iowa_____ ..•..••• , Iowa (1945)_.__ ••• _••• _._._ •• _••••• __ ••• 

Maine _____ ._ ...•. Maine. 

Massachusetts_. __ Massachusetts. 

Michigan •• : ••••.•• ___ ••••. _.. ___ .•••_ Michigan.
1943 ________ • _________ •• Alabama_ •••••• _.. Alabama (1945) •• _ 

Arkansas._•.••• __ • Arkansas (1945)._. 

Delaware __ • _. _. _.•..• _. ____ ••. _•• __ ._ ••.•••••••••••••_••. Delaware. 

minols. __ ...••••.• IlJinois (1945) •• __ •••• _____ •••••••• __ •• 

Indiana__ . _•. _•• _•••.•••••••••••••• _•..•.••.•••.•••• _.• _.• Indiana. 

New Hampshire_ .•••• ,_ •. _••••••••• _•••••••_•••••• ! .... __ New HamJlshirc. 

Pennsylvania_ ••• _ •.•• _••••..•..••• ___ Pennsylvania 


, (1943).
Wisconsin __ .•.•.•• Wisconsin (1945) •• _.._. _____ ••••• __ .• _

1944_. _____ • _______ ••••. Kentucky __ ...• _.• Kentucky (1946)._ •••••• ___ ._••• __ ••.• 
New Jersey .• _. __ _

1950______ •••••.• _._._._ Louisiana_ •••.•••. 
1951 _____ •• _.•.•••• _•• __ 	 Fiorida __ ..•••... _

Kansas ___ •... __ .•• 
Montana_..••... _______ ._. _____ • __ •.•• Montana (1951)_._ 
Nevada •• __ .••_. ___ .. ____ .••.••••••..• _••.••••.••••••..•• _ Nevada. 
Utah.••• __ •••.•.• __ • ____ ••••• __ •• _••••••••• __••••..••••. _ Utah.1952_____ •• __ • _____ ••• _. Georgla __ ••..•.•.• __ . _.. _•. ___________________ . __________ _ Georgiu.

Total. •••..... _•. 15.24________ ••••• ___ • 7_._ •• ____ • ___ ._ ••_ 2_________________ _ 

Source: Legislative Reference Service, Library 01 Congress, Feb. 21, 1952. 

______ . __ . ____ . _ •• _. _.. ______ ._. _______ . 

New Jersey. 
Louisiana. 
Florida. 
Kansas. 
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ITEM 2.-StalU8 oj l~tate action, 10 place a e5 perc-en/. mlUimum rale on incomes, 
fslale" and gifl' I 

Congressional Reoord 
States Endol'Bing Rescinding 

Endorsing Rescinding 

Alabama______________ _ luly 8,1943 (H. 1. lune 13, 1945 (H. Vol. 89. pp. 7523- None. 
Res. 66). 1. Res. 10). 7624.Arkansas______________ _ April 1943 (fl. 1. Jan. 18....1945 (H. Dally, Feb. 4, 1952, Vol. 91, p. 11201l. 
Res. 10). Con. Hes. 4). . p.752.

Delaware_ AJ!r. 22l.. 1943 (B. Vol. 89, p. 4017 _____ _ 
Con. Hes.6).

Florlda __ May 5.....1951 (S. ____________________ Dally, May 10, 1951, 

Con. Hes. :nil. p. 5273. 


Ooorgia. 
 Feb. 6, 1952__ .. ___ . ___________________ Daily, Feb. 18,1952, 
p.1076.llUnois ________________ _ May 26, 1943 (H. 1946 (H. 1. Res. 7)_ Dally. Feb. 4, 1952, Dally, Feb. 4, 

1. Res. 32). p.752. 1952, p. 752. . _ 

Con. Res. 10). . p. 1075. 


Indlana_____ _________ Mar. 2, 1943 (H. ________________ • ___ Dally, Feb. 18,1952, 

Iowa... ________________ _ Feb. 141-.1941 (H. Mar. 14,1945 (H; Vol. 87, p. 3172_____ _ None• 
. Con. Hel. 15). Con. Res. 9). 'Kansas________ •_______ _ Mar. 21, 1951 (S. _____ _______________ Dally, Mar. 28, 1951. 
Con. Res. 4). p. 3026.

Kentucky_. __________ ._ Mar. 20, 1944 Apr. 12, 1946 (8. Vol. 00, p. 4040______ 1 Dally, Sept. 6, 
(H. R. 79). Res. 43). . 1951, p. 11195.

Louisla.na._ •••• ________ _ 1~~i.2h!:~r.' .• --.------------.,-- None_ - --. --------- ­
Maine __________ •• ____ _ Apr. 17, 1941 ______________________ ._._ 
 Vol. 87. pp. 3370­

3311.Mass&ebusetts ________ _ Apr. 29, 1941 (8. Vol. 81, pp. 3812­
658). 3813. 

M�ch�gan _____ "_______ _ May 16, 1941 (B. Vol. 81, p. 8004 _____ . 
Con. Res. 20). 

Mlssls~ippL . _________ • Apr. 29, 1940 (B. Vol. 86, p. 6025 _____ . 

Con. Res. 14). 
Montana._____________ _ Feb. 1951 (H. 1. Daily, Mar. 16, 
Res. 4). 1951 p. 2613 

vetoed).Nevada.____ •__________ _ None_________ . _____ _Mar. 1961 (8. 1. 

Res.5).
Apr. 24,1943 _________________________ _New Hampshlre______ _ Vol. 89, p. 3761. ____ .

New lersey___________ _ Feb. 26,1944 (8. J. _______________ -___ _ Vol. 00, p. 6141. ____ _ 

Res.3).
Pennsylvanla______ , __ _ June 7, 1943 ______ 0 _______ • ____ _ Vol. 89, p. 8220 
(H. R. 60). (vetoed).Rhode IsIand_________ _ Mar. 16, 1940 Ma.y 3, 1949 Vol. 86, p.3401 _____ .1 None. 
(8. SO). (H. 648).Utah __________________ _ 1951 (H. J. Res. 3) ________________ . ___ _ Dally. Feb. 11, 1952, 

p.962.W isconsin_____________ _ Apr. 1943 (1. Res. lau.I945 (1. Res. I VoI.89,p.7526. _____ 1 None. 
1S). 114).Wyoming_____________ _ Vol. 84, p. 2509 _____ _Feb. 23, 1939 
(H. 1. Memo­

rlaI6). 


I As 01 Feb. 21, 1952. 

ApPENDIX B 

FORMS OF RESOLUTIONS ACTED ON BY VARIOUS STATES 

Petition adopted by Arkansas, 1943; Delaware, 1943; Indiana, 1943; Iowa, 1941; 
MississiEpi, 1940; New Hampshire, 1943; Pennsylvania, 1943; 1 and Wyoming, 
1939. [States italicized have rescinded their petitions.] 
SECTION 1. The sixteenth amendment to the Constitution of the United States 

is herebyrepeaJed.
SECTION 2, The Congress shall have power to lay and collect taxes on income" 

from whatever source derived, without apportionment among the several States 
and without regard to any census or enumeration; provided that in no case shall 

, the maximum rate of tax exceed 25 percent.
{, SECTION 3. The maximum rate of any tax, duty, or excise which Congress 

may lay and collect with respect to the devolution or transfer of property. or any 

I Vetoed by the governor. 

http:Louisla.na


980 


interest therein: upon or in contemplation of death, or by way of gift, shall in 
no case exceed 25 percent. 

SmcTIoN 4. Sections 1 and 2 shall take effect at midnight on the 31st day of 
December, following the ratification of this article. Nothing contained in this 
article shall affect the power of the United States to collect any tax on any devo­
lution or transfer occurring prior to the taking effect of section 3, laid in 
accordance with the terms of any law then in effect. 

Petition Adopted bl' Alabama, 1943i Florida, 1951: Georgia, 1952: lllinoi., 1943; 
Kansas, 1951, Kentucky, 1944' JAuisiana, 1950: Maine, 1941; Massachusetts, 
1941; Michigan~ 1941: Rhode [aland, 1940; Utah, 1951; and, Wiscon!!in, 1943. 
[States italicizea have rescinded their petitions.] 

SmcTION 1. The sixteenth article of amendment to the Constitution of the 
UnUed States is hereby re~led. 

SmcTION 2. The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several States, 
and without regard to any census or enumeration: Provided, that in no ca:se shall 
the maximum rate of tax exceed 25 percent. 

SECTION 3. The maximum rate of any tax, duty, or excise which Congres!! tnay 
lay and collect with respect to the devolution or transfer of property, or any
interest therein, upon or in contemplation of or intended to take effect in poslles­
sion or enjoyment at or after death, or by way of gift, shall in no case exceed 25 
percent. . 

SmcTIoN 4. The limitations upon the rates of said taxes contained in sections 2 
and 3 shall, howe~er, be subject to the qualification that in the event of a war in 
which the United States is engaged creating a grave national emergency requiring 
such action to avoid natioJlal disaster, the Congress by a vote of three-fourths oC 
each House may for a period not exceeding 1 year increase heyond the limits 
above prescribed the maximum rate of any such tax upon income subsequently 
accruing or received or with respect to subsequent devolutions or transfers of 
property, with like power, while the United States is actively engaged in such way, 
to repeat such action as often as such emergency may require.

SECTION 5. Sections 1 and 2 shall take effect at midnight on the 31st day of 
December following the ratification of this article. Nothing contained in this 
article shall affect the power of the United States after said date to collect any tax 
on in~mes for' any period ending on or prior to said 31st day of December laid 
in accordance with the tel1}ls of any law then in effect. 
. SECTION 6. Section 3 shall take effect at midnight on the last day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall affect the power of the United States to collect any tax on any devolution or 
transfer occurring prior to the taking effect of section 3, laid in accordance with 
the terms of any law then in effect. 

Petition adopted by Montana,1 1951: Nevada,' 1951: and New Jersey, 1944. 

SECTION 1. The sixteenth article of amendment to the Constitution of the 
United States is hereby repealed. 

SECTION 2. The Congress shall have power to lay. and collect taxes on incomes, 
from whatever source derived, without apportionment among (.he several States, 
and without regard to any census or enumeration. The maximum aggregate 
rate of all taxes, duties, and excises which the Congress may lay or collect onJ with 
respect to, or measured by, income, however, shall not exceed 25 percent. In the 
event that the United States shall be engaged in a war which creates a national 
emergency so grave as to necessitate such action to avoid national disaster, the 
Congress by a vote of three-fourths of each House, may while the Umted States is 
so engaged, suspend, for periods not exceeding one year each, such limit,ation with 
respect to income subsequently accruing or received. 

SECTION 3. The maximum aggregate rate of all taxes, duties, and excises which 
the Congress may lay or collect with respect to the devolution or transfer of 
property, ,or any interest therein, upon or in contemplation of or intended to take 
effect in possession or enjoymeqt at or after death, or by way of gift, shall not 
~ceed 28' percent. 

I Vetoed by the Governor. 
I Nevacja'~ petition asks that the Conp-e88 submit the amendment to the States for ratlftcation. AI86,

the petition contains onI, tbellnt three sectlOll8. 
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SECTION 4. Sections 1 and 2 shall take effect at midnight on the 31st day· of 
December following the ratification of the article. Nothing contained in the 
article shall affect the power of the United States after said date to collect any 
tax on, with respect to, or measured by, inc9me for any period ending on or prior 
to said 31!!t day of December laid in accordance with the terms of any law then 
in effect. 

SECTION 5. Section 3 shall take effect ~t midnight on the last day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall affect the power of the United States after said date to collect any tax with 
respect to any devolution or transfer occurring prior to the taking effect of sec·· 
tion 3, laid in accordance with the terms of any law then in effect. 

ApPENDIX C 

FORMS 01' RESOLUTIONS USED IN RESCINDlim PREVIOUS ACTION 

KENTUCKY 
(8. R.43) 

A 10INT RBSOLUTION repudiating, retracting, and withdrawing House Resolution No. 79 of the 
Regular S888ion o( the 1944 General Assembly 

Whereas, by House Resolution No. 79 of the Regular Session of the 1944 General 
Assembly, application was made to the Congress of the United States to calla 
convention for the purpose of proposing an amendment to the Constitution of the 
United States relating to taxes on income, inheritance, and gifts; and 

Whereas, such resolution was adopted by the General Assembly under a mis­
apprehension as to its true meaning, intent, and purpose, and without a full con­
sideration of the results that might obtain from such action, and 

Whereas, the amendment proposed in such resolution establishes a policy with 
regard to taXation that is contrary to the established public policy of Kentucky, 
and .will impose the burden of taxation upon those least able to bear it: Now, 
therefore, be it . 

. Reaolved by t1&8 General Aasembly of the Commonwealth of Kentucky, That House 
Resolution No. 79 of the Regular Session of the 1944 General Assembly of Ken­
tucky is hereby repudiated' and retracted, and the General Assembly hereby 
withdraws the same. 

The Secretary of State is directed to send a duly certified copy of this resolution 
to the Senate of the United States and to the House of Representatives in Con­
gress of the United States. 

Passed and enrolled March 21, 1946. 

ILLINOiS 

OPPOBITION 01' MAXIMUM INCOME TAX RATE 
(H. 1. Res. No. 7) 

Whereas the Sixty-third General Assembly adopted House Joint Resolution 
No. 32 thereby making application to the Congress of the United States to call a 
convention for the purpose of proposing a suggested amendment to the Federal 
constitution, the effect of which would be to fix the maximum income tax rate at 
25_percenti and 

Whereas the Sixty-fourth General Assembly considers the proposal made by 
such resolution inadvisable and is opposed thereto: Therefore be it 

Reaolllfld by t1&8 Houae of Repreaentativea of the Sixty-fourth General A88embly of 
the State of IUinoia, th8 Senate concurring herein, That it express its opposition to the 
application and intent of the resolution set forth in the preamble hereof; and, be it 
further 

Reaolllfld, That the Secretary of State be directed to forward a copy of this 
resolution to the Senate and House of Representatives of the Congress of the 
United States. 

Adopted by the House, March 13, 1945. 
Concurred in by the Senate. March 28, 1945. 
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ApPENDIX D 

LIMITATION RESOLUTION AS INTR_ODUCED IN CONGRESS 

82D OONOBEB8 

1ST SIIWON 
 H. J. RES. 323 

IN THE HOUSE OF REPRESENTATIVES 

SEPTEMBER 13, 1951 

Mr. REI!:D of Illinois introduced the following joint resolution; which was referred 
to the Committee on the Judiciary 

10lNT RESOLUTION Proposing an amendment to the Constitution of tbe United States relative to taxe •• 
on Incomes, InherltenOOll, and gifts 

Resolved by the Senate and House of Representatives of the United State, of Ameri­
ca in Congress assembled (two-thirds of each House concurring therein), That the 
following article is hereby proposed as an amendment to the Constitution of the 
United States, which shall be valid to all intents and purposes as part of the Con­
stitution when ratified by the legislatures of three-fourths of the several States. 

"ARTICLE­

"SECTION 1. The sixteenth article of amendment to the Constitution of the 
United States is hereby repealed. . 

"SEC. 2. The Congress shall have power to lay and collect-taxes on incomes, 
from whatever source derived, without apportionment among the several States, 
and without regard to any censWl or enumeration. The maximum top rate (in­
cluding the aggregate of all top rates) of all taxes, duties, and excises which the 
Congress may lay or collect on l with respect to, or measured by, income shall not 
exceed 25 per centum: Proviaed, however, That Congress by a vote of three­
fourths of all the Members of each House may fix a rate in excess of 25 per centum, 
but not in excess of 40 per centum, for periods, either successive or otherwise, not 
exceeding one year each. In the event that the United States shall be engaged 
in a war which creates a national emergency so grave as to necessitate such action 
to avoid national disaster, the Congress by a vote of three-fourths of all the Mem­
bers of each House may, while the United States is so engaged, suspend, for 
periods, either successive or otherwise, not exceeding one year each, such limita­
tion with respect to income subsequently accruing or received. 

# "SEC. 3. The Congress shall have no power to lay or collect any tax. duty, or 
excise with respect to the devolution or transfer of property. or any interest 
therein, upon .or in contemplation of or intended to take effect in possession or 
enjoyment at or after death, or by way of gift. 

"SEC. 4. Sections 1 and 2 shall take effect at midnight on the 31st day of Decem­
ber following the ratification of this article. Nothing contained in this article shall 
affect the power of the United States after said date to collect any tax on, with 
respect to, or measured by, income for any period ending on or prior to said 31st 
day of December laid in accordance with the terms of any law then in effect. 

"SEC. 5. Section 3 shall take effect at midnight of the day of ratification of this 
article. Nothing contained in this article shall affeet the power of the United 
States after said date to collect any tax with respect to any devolution or transfer 
occurring prior to the taking effect of section 3, laid in accordance with the terms 
of any law then in effect." 

ApPENDIX E 

EXCERPT FROM TESTIMONY, PANEL HEARINGS, .JOINT COMMITTEE ON THE Eco­
NOMIC REPORT: JANUARY 31. 1952 1 

Representative PATMAN. I understand, Mr. Chairman, that the Colin Clark 
. proposition, which has been mentioned by Mr. Heller, is not the same thing as 

the prop~sal tha.t has been adopted by ma.ny ~tate legislatures, commencing prior 

I Hearings, January 1952, Economic Report of the President. Joint Commltte~ on tI.e Economic Report, 
pp. 3~7. Participants at the panel were t1..~ following: Arthur Smithies. Harvard; H. van Buren Clevf­
land t OomI;littee for Econo~Qic Developr.1cnt; Walter W. Hellcr. University of Minnesota: Carl S. Shoup, 
Or8auat~ Echool of Busine::'! Oolumbia University. John P. Miller, Yale; Richard Musgrave, University 
ofMlcblian; Alfred O. Duebler, University of Pennsylvania; and Milton Friedman, University of Chicago. 

'476Bf. 0-54--B 
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to 1940, calling for a limitation of personal and corporate income taxes to not 
more than 25 percent in anyone year. The Clark contention is that in the aggre­
gate not more than 25 percent of the national income may safely be taken in 
taxes; is that right?

Mr. HELLER. That is correct, sir. 
Representative PATMAN. I want to ask about this proposal that has been 

sponsored by different organizations, one in particular, before various legislatures. 
Now that proposal, of course, appeals to a lot of people. I have personal knowledge 
of a meeting 10 a certain city in the Southwest. They got people at this meetin" 

. who were in the high income brackets, and asked them to take a card and de­
termine for themselves how much money they would save if there were a constitu­
tionallimitation against the collection of more than 25 percent in taxes. 

Naturally, they found that they would save a lot of money if such a limitation 
were in effect. The wrson bQlding the meeting didn't have any trouble getting 
a lot of money for bis fund to campaign for this limitation before the legislatures.
You can see why. That is a selfish rejl.Son. We expect people to be selfish up to a 
point but it shouldn't interfere with the public interest. 

There are other reasons, I think, why they are pushing that, but that is not 
so important as what effect it would have on the country. Personally, I am in 
favor of a ·balanced budget. I have always advocated that. 

I would be in favor of joining with the majority of the Members of the House 
in staying in session and we will not adjourn this Congress until the budget is 
balanced. But we cannot always get done what we want done, because legislation 
in a democracy is a matter of give and take; compromise and adjustment. 

But it occurs to me that it would be a very bad thing fof the sovereign ~ower to 
have a restriction like that of 25 percent. All the States, counties and clties, the 
political subdivisions, are restricted by State. constitutions. In the event of 
serious trouble, the only government that heretofore has been able to bail us out 
and do what is necessary would, if the limitation were adopted, be restrictea in its 
operations. For that reason I think it would be very bad. What do you think 
about that, Mr. Heller? . 

Mr. HELLER. As lOU spoke, I did not find myself disagreeing with anythirlg 
you said. In fact, WOllld go beyond it. If we actually were to cut back to 25 
percent today on our existing corporate and individual income and estate taxes, 
we would lose-according to a rough calculation I made a year ago-around 
$15 billion of revenue. It would certainly be more today. Needless to say, this 
has to be made up somewhere. 

If we follow the tax path, it leads pretty straight to a broad-based consumption 
tax of some kind, presumably: a sales tax. This may very well be exactly what 
some of the backers of the 25-percent limitation amendment would have in mind. 
From that standpoint it runs counter to our whole tradition of pro~ressivit)' in 
taxation and to the whole democratic structure of income distributlOn. More­
over, in peacetime such heavy reliance on consumption taxes would make serious 
inroads on the mass-consumer markets which provide the ultimate base for a 
full-employment economy, 

Representative PATMAN. It is true that these amendments vary somewhat in 
form. I have read everyone of them. In most of them there is a provision 
that in the event of war a three-fourths majority of Congress may suspend the 
limitation. . 

The CHAIRMAN. That is, that the Congress could. 
Representative PATMAN. That is setting a bad example. That is endorsing 

minority control. In a democracy I think the majority should rule. Why should 
we set up any standards whereby a minority would have absolute control of the 
House or Senate? 

For instance, we are now at w/l.J' with Korea. That war, I think, was accepted 
by unanimous consent. ~ don't think a single Member of the House or Senate 
said a word of opposition to it until later on; when it became a little unpopular in 
some quarters some began to criticize. 

But now I don't know but what we would have trouble making _the appropria.­
tions to carryon operations if it required three-fourths of the Members of the 
House and Senate. 

I think that it is equally as bad in a democracy to have minority control as 
to have the limitation. 


Mr. HELLER. As I recall, it is three-fourths of both Houses of Congress. 

Representative PATMAN. That is right.

Mr. HELLER. It is not only of those present but of all Members. 
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Representative PATMAN. That makes it doubly bad,because it is so seldom 
we have all Members present in either House. Under that proposal, it has to be a 
constitutional three-fourths of the Members elected to that body, which wouldn't 
require many to obstruct absolutely. 

The CHAIRMAN. And also unless the amendment established a new cloture 
rule for the Senate you would never get it through.

Mr. HELLER.. Mr. Patman, may Lmake one comment about the illusions under 
which I think some States are operating that have supported this amendment. 
understand, by the way, the actual number whose memorials to Congress are firm 
and solid is only about 15 instead of the 26 claimed by the groups pushing for this 
amendment. 

Representative PATMAN. But even those 15~I wonder if they realize this 
would be driving the Federal Government into the very areas of taxation that they 
now occupy. It really would not open up the income tax to them because they 
can't impose high rates of income taxation. 

As I understand, some additional ones may rescind. At one time there were 
more States approving. I took it upon myself, just as a poor humble Member of 
the House, to make a few speeches and send those speeches to the 7,500 members 
of the legislatures of the 48 States, and some of these States that had passed this 
amendment actually passed an amendment stating they were opposed to it; in 
other words, to cancel it or wipe it off the books. They didn't want to be certi­
fied as being in favor of that type of amendment. I think it was seven States 
that did that. 

Investigation will disclose that not a single one of those amendment.~ has 
passed the legislature of a State after full, free, and fair discussion. Every 
one of them has passed right at the end of a session, when the opportunity for 
public consideration was limited. 

In one legislature they were ready to pass it; maybe they were foolish in in­
viting qle, but I went over to that legislature and answcred questions. One plea 
I made was, like you did just now, about the taxing power. That legislature, 
although they were ready to pass it, decided not to pass it. If a Member as in­
effective as I am can persuade them against it, I know that when the legislatures 
and people get the truth and logic and reason against it, very few States will 
pass or insist upon it. But unanswered, it has an awful appeal. It wouldn't 
surprise me, if the Congress submitted that amendment to the States, they would 
probably adopt it right off without sufficient consideration and debate on the 
theory that the big bureaucracy in Washington ought to be stopped, and if we 
stop them from taxing, we can tax in our State. It has a tremendous appeal, 
but when you analyze it likj! you have, I think the good arguments are all against 
it, but it is an issue that has to be met in a forthright manner right away, 
right now. 

This committee, realizing that, has been making a study, which I hope will 
be available very soon, and that we can begin to circulate this information and 
place it where it is needed. 

The CHAIRMAN. Now let me say for the record that that pamphlet is wholly 
objective in its purpose. It does not attempt to take sides on this issue, but does 
attempt to gather together in one compendium, so to speak, all of the facts which 
seem to have been developed so far. 

Representative PATMAN. Since Senator Flanders is interested in this as well 
as other Members, I would like to ask if any of the other members of the panel 
would like to express an opinion on this proposal. . 

Mr. BUEHLER. Could I say a word? 
The CHAIRMAN. Mr. Buehler. 
Mr. BUEHI,ER.Pennsylvania is one of the States that passed the resolution, and 

Senator Martin, who was then Governor, vetoed the resolution. 
Representative PATMAN. That is right. . 
Mr. BUEHLER. I think our Attorney General has given out the opinion un­

officially that the veto would have no legal effect. 
Representative PATMAN. That would be up to. Congress to decide. 
Mr. BUEHLER. I presume so. I thought that was a curious twist. But I 

think that underneath the agitation for a constitutional tax limit is not only a 
resistance to the higher taxes on incomes, but also a resistance to the growing
Federal budget. I have had the proposed amendment explained to me as a way 
by which Congress would be f,)rc~d into reducing the budget, keeping expenditures 
down. You would have available only the revenues .that could be raised under 
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the 25 percent limitation, and therefore you would have to cut the budget.
Actually, the total taxes which would be .available might support a much larger 
budget than we now have. . 

The CHAIRMAN. May I interrupt to say I think from what I have seen that 
there is a very widespread misapprehension among at least some of those who are 
supporting this movement, that when the requisite number of States have passed
a resolution, it will be mandatory that Congress submit such an amendment for 
ratification; whereas, that isn't the {act at all. . 

Congress would be required only to call a Constitutional Convention, and that 
Convention could at the same time consider and perhaps report and recommend 
the amendment which was suggested here this morning, that the Federal Govern­
ment be given the power to tax real property witnin the boundaries of the several 
States. 

Representative PAT.MAN. That is under article V of the Constitution, and you
are exactly right about it. 

Senator FLANDERS. Mr. Chairman. 
The CHAIRMAN. &nator Flanders. 
Senator FLANDERS. I think this thing might be resolved by a show of hands 

on the part of the economists. All those in favor of this constitutional amendmentfyou might ask them to raise their right hands, and those opposed afterwards. 
can guess very clearly just how the vote would come out. 

Representative PATMAN. Suppose you do that. 
The CHAIRMAN. At the suggestion of the distinguished and able Senator from 

Vermont, the chairman invites those who are in favor of the constitutional 
amendment to limit to 25 percent for every individual the tax burden which may 
be levied in a single year upon an individual to raise their hands. . 

There are no hands showing.

Those who are opposed plel/oSe raise their hands. 

The voting is unani~ously against. 
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PROCEDURES FOR CALLING CONSTITUTIONAL CON­
VENTIONS UPON APPLICATION BY STATES 

MONDAY, OCTOBER 80, 1967 

U.S. SENATE, 
SUBCOMMITl'EE 	ON SEPARATION OF POWERS 

OF THE COMMlTl'EE 6N TlIE JUDICIARY, 
WtUhington, D.O. 

The subcommittee met, l?ursuant to· recess, at 10 :10 a.m., in room 
2228, New Senate Office BUIlding, Senator Everett McKinley Dirksen 
presIding. ' . 

Present: Senators Dirksen, Hruska, and Tydings. 
Also present: Paul L. Woodard, chief counsel, La.wrence J. Brady, 

minority counsel; Prof. Philip B. Kurland?, chief consultant, Prof. 
Robert G. McCloskey, consultant, and Prot. Alexander M. Bickel, 
consultant. . 

Senator DIRKSEN. The committee will come to order. 
I will ask that there be included at this point in the hearings record 

the text of article V of the Constitution of the Unifed States. 
(Article V follows:) 

CONSTITUTION OF THE UNITED STATES 

ABTI01JD ,V; 

The Congress, whenever two thirds of both Houses shall deem it necessary, 
~hall propose Amendments to this Constitution, or, on the Application of the 
Leglelatures of two thirds of the several States, shall call a Convention for 
proposing Amendments, whfch, in either Case, shall be valid to all Intents and 
Purposes, as Part of this Constitution, ..llen ratified by the Legislatures of 
three fourths of the several States, or by 'Conventions in three fourths thereof, 
88 the one or the other Mode of Ratification may be.,proposed by the Congress; 
Provided that no Amendment which may be made prior to the Year One thou­

.sand eight hundred .and eight shall in any Manner affect the first and fourth 
Clauses in the Ninth Section of the first Article; and that no State, without its 
Consent, shall be deprived of its equal SufI'rage'in the Senate. 

Senntor DIRKSEN. Senator Ervin is unable to be present at today's 
8('ssion. I think it would be appropriate to insert into the record the 
statement which he made on August 17, 1967, when he introduced 
Senate bill 2307. . 

I will also ask thn,t a copy of the bill be made a part of the record. 
(The statement of Senator Ervin, and S. 2307 follow:) 

REMARKS OF SENATOR SAM .r. ERVIN, JR., DEMOCRAT OF NORTH CAROLINA 

Mr. President, I introduce, for appropriate reference, a bill to estabIlsh pro­
~re!l for calling constitutional convenUonsfor proposing amendments to the 
OonsUttitlon ofthe l1nited States upon nppllcation of the legislatures of two-thirds 
of the States, pursuant to Article V of the Constitution. 

(1) 
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In recent weeks there has been much information, misinformation and ignor • 
.ance displayed on the subject of amending the Constitution by a convention 
-called by the State legislatures. With the sudden realization that thirty-two
State legislatures already have called for a new federal constitutional convention, 
many persons have concluded that the Nation is on the verge of the worst internal 
-crisis since the Civil War. They have warned that if any such convention is called 
the result will surely be a constitutional nightmare. They foresee a runaway con· 
vention proposing wholesale amendments abolishing the Bill of Rights, repealing 
the income tax, pi'oviding for the ell.'Ction of the SIl}ll'eme C',olll't, and the Iil,e. 
Even those persons who favor a constitutional convention and view it as the high· 
est forum for the expression of the will of the people, are quick to agree that the 
Congress, in seeking to implement the provision in Article V for the convening 
of a convention upon application of two-thirds of the States, would be virtually 
without precedent to guide it in answering the myriad sensitive questions in­
volved. 

Amendment of the Constitution is too important a sUbject to remain thus 
enshrouded in darkness. And I hope by introduction of this bill to evoke some 
light-through committee hearings-and to reduce to orderly processes the chaos, 
and, indeed, the anarchy, that threatens in tne absence of such legislation. 

At the outset I should say that the problem dealt with in this bill transcends 
rthe issue that brought it to llght. It would be grossly unfortunate if the partisan­
,ship over State legislative reapportionment---and I speak as a partlsan on that 
i~sue-should! distort an attempt at clarification of this process for amendment 
ot the Constitution. For certainly we must recognize that the amendmebt process 
in the long-run must command a higher obllgation and duty than any single issue 
that might be the subject of that process. 

[So 2307, 90th Con.r., 1st Bess.l 

.A BILL ,To provide procedurel for calling constitutional conventions for proposing amend­
ments to the Constitution of the United States, on a'ppllcntlon of the lell'lslatures of two­
thirds of the States, pursuant to article V of the Constitution 

" Be U enactelllly the Senate anci House of Repr68entatw68 of the United State8 
Of AmCt'ica.in OO'nllreBB aB8emllled, That thts Act may be cited as the "Federal 
Constitutional Convention Act." 

APPLICATIONS FOB CONSTITUTIONAL CONVENTION 

SEC. 2. The legislature of a State, In making application for a constitutional 
conT'ention under article V ot the-Constitution of the United States, shall, after­

. adopting a resolution pursuant to this Act, petition the Congress stating; In sub­

stance, that the legislative requests the calling of a convention for the purpose 

of proposing one or more amendments of a particular nature to the Constitution 

of the United States and stating the specific nature of the amendment or amend­

ments to be proposed. 

APPLICATION PBOCEDURES 

SEC. 3. (a) For the purpose of adopting or rescinding a resolution pursuant.to 
section 2, the State legislature shall adopt its own rules of procedure. 

(b) Questions concerning the State legislative procedure and the nUdity of 
the adoption of a State resolution cognizable under this Act shall be determinable 
by the State legislature and its decisions thereon shall be liinding on all others, 
including State and Federal courts, and the Congress of the United States. 

(c) A State resolution adopted pursuant to this Act shall be effective without 
approval by the Governor ot the State. 

TRANSMITTAL OF APPLICATIONS 

SEC. 4. (a) Within sixty days after a resolution to apply for the calling ot a , 
constitutional convention is adopted by the legislature of a State, the secretary
of state of the State, or if there be no such officer, the person who is charged by 
the State law with such function', shall transmit to the Congress of the Unl-ted 
States two copies of the application, one addressed to the President of the Senate, 
and one to the Speaker of the House of Representatives.

(b) Each copy of the application 80 made by any State shall contain­
(I) the title of the resolution, 
(2) the exact text of the resolution, signed by the pre~iding officer of each 

house of the State legislature, and 
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(3) the date on which the legislature adopted the resolution; and shall 
he accompanied by a certificate of the secrebary of state of the State, or such 
other person as is charged by the State law with such function, certifying 
that the appllcatiODaccurately sets forth the text of the resolution. 

(c) Upon receipt of a copy of any such application, the President of the Senate 
lind Speaker of the House of Representatives shall cause copies to be made thereof 
nnd shall forthwith send a copy thereof to the presiding officer of each House 
of the legislature of every other State. 

EFFECTIVE PERIOD OF APPLICATIONS 

SEC. 5. (a) An application submitted to the Congress by a State pursuant to 
this Act, unless sooner rescinded by the State legislature, shall remain effective 
for !!ix calendar years after the date it is received by the Congress, except that 
wbenever the Congress determines that within a period of six calendar years
two-thirds or more of the several States have each submitted an application 
cnlling for a constitutional convention on the same subject all such applications 
~hnll remain in effect until the Congress has taken action on a concurrent reso­
lntlon, pursuant to section 8, calling for a constitutional convention. 

(b) A State may rescind its application calling for a constitutional convention 
by adopting and transmitting to the Congress a resolution of rescissioJ;l in con­
formity with the procedure specified in sections 3 and 4, except that no such 
rescission shall be effective as to any application made for a constitutional con­
vention upon any subject after the date on which two-thirds or more of the State 
legislatures have applications pending before the Congress seeking amendments 
on the same subject.

(c) The Congress of the United States shall have the sole power of deter­
mining whether a State's action to rescind its application has been timely taken. 

CALLING OF A CONSTITUTIONAL CONVENTION 

~' £lEO. 6. (a) It shall be the duty of the Secretary of the Senate to maintain a 
J'l'(!ord of all applications received by the President of the Senate, and it shall be 

"'i,the duty of the ,Clerk of the House of 'Representatives to'maintain a tabulation 
"of aU applications received by the Speaker of the,House of Representatives from 

the States for the calling of a constitutional convention upon each subject. 
Whpnever the Secretary or the Clerk has reason to believe that such applications 
made by two-thirds or more of the States with respect to the same subject are 
In effect, he shall so report in writing to the officer to whom those applications 
wpre transmitted. and such officer thereupon shall announce upon the 1I.oor of the 
House of which he an officer the substance of such report. Pursuant to such rules 
RS such House may adopt, it shall be the duty of such House to determine whether 
the recitation contained in any such report is correct. If either House of the Con­
gre~8. determines, upon a consideration of any such report or of a concurrent 
ft'solution agreed to by the other House of the Congress, that there are in efl'ect 
Rppllcations made by two-thirds or more of the States for the calling of a con­
stitutional convention upon the same subject, it shall be the duty of .that House 
to agree to a concurrent resolution calling for the convening of a Federal consti­
tutional convention upon that subject. Each such concurrent resolution shall 
(1) designate the place and time of meeting of the convention; (2) set forth 
the particular nature of the amendment or amendments for the consideration 
t)f which the convention was called; (3) prescribe the time within which any 
amE'lldment or amendments proposed by such convention must be rati1l.ed by 
the legislatures of three-fourths of the States or be deemed inoperative; and 
(4) specify the manner in which such amendment or amendments shall be 
ratlflpd in accordance with article V of the Constitution. A copy of each such. 
repolution agreed to by both Houses of the Congress shall be transmitted forth­
With to the presiding officer of each house of the legislature of each State. 

,:.", , . (b) The convention shall be convened not later than one year after the 
~~,>: adoption of the resolution. 

DELEGATES 

SEC. 7. (a) A convention called under this Act shall be composed of as many
delegates from each State as it is entitled to Representative!! in Congress. Each 
d4!'legate shall be elected or appointed in the manner provided by State law. 
Alternate delegates, in the number established by State law, shall be elected 
or appointed at the same time and In the same manner. Any vacancy occurring 
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In the State delegation shall be filled by appointment of one of the alternate 
delegates in the manner provided at the time of his election or appointment as 
an alternate delegate. No alternate delegate shall take part in the proceedings 
of the conventiGn uuless he is appGinted a delegate .. 

(b) The secretary of state of each State, or, if there be nG such 'Officer, the 
person charged by State law to perform such f\ltlction shall certify to the Vice 
President 'Of the United States the name of each delegate and alternate delegate 
appointed 'Or elected pursuant to this section. 

(c) Delegates shall in'all cases, except treasGn, felony, and breach of the 
peace, be privileged from arrest during their attendance at a session 'Of the 
convention, and in going to and returning frGm the same; and for any speech or 
debate in the convention they shall not be questioned in any other place.

(d) Each delegate and each alternate delegate shall receive compensation at 
the rate of $50 per day fGr each day of service and shall be compensated fGr 
traveling and related expenses in accGrdance with the provisions (yf sections 
5701-1)702 and 5704-5708, inclusive, (yf title 5 of the United States Oode. The 
convention shall fix the compensation of employees of the convention. 

OONVENING 'OF CONVENTIGN 

SEC. 8. (a) The Vice President of the United States shall convene the con­
stitutional convention. He shall administer the oath of office of the delegates 
to the convention and shall preside until the delegates elect a presiding officer 
who shall preside thereafter. Before taking his seat each delegate shall sub­
scribe an oath not to attempt to change or alter any section, clause or article of 
the ConstitutiGn or propose additions thereto which have not been specified In 
the resolution calling the convention. Upon the election of permanent 'Officers 'Of 
the convention, the names of such 'Officers shall 'be transmitted to the President, 
the President of the Senate, and the Speaker of the House of Repre8€ntatives 
by the elected presiding 'Officer of the convention. Further proceedings of the 
convention shall be conducted In accordance with such rules, nut inconsistent 
with this Act, as the conven:tlon may adopt. 

(b) The Congress shall appropriate moneys for the payment of all expenses 
'Of the conventi'On. 

(c) Under such regulations as the President shall prescribe, the Administra­
tor of General Services shall provide such faciUties, and each executive depart­
ment and agency shall provide such informati'On, as the convention may require 
upon written request made by the elected presiding officer 'Of the conventi'On. 

PBOCl!ZDINGS OD' CONVENTIONS 

SEC. 9. (a) In voting 'On any question before the convention each State shall 
have one vote which shall be C'ast as the majority of the delegates from the 
State, present at the time, shall agree. If the delegates from any State present 
are evenly divided on any question before the convention, the vote of that State 
shall not be cast on the question. . 

(b) The conventiGn shall keep 'a daily verbatim record of its proceedings and 
publish the same. The votes of the States on any question shall be entered 'On 
the record. 

(c) The convention shall terminate its proceedings within one year after the 
date of its first meeting unless the periGd is extended by the Congress by con­
current resolution. 

(d) Within thirty days after the termination 'Of the proceedings of the con­
ventiGn, the presiding officer shall transmit to the Archivist of the United States 
all recGrds of 'Official proceedings 'Of the convention. 

PROPOSAL 'OF AMENDMENTS 

SEC. 10. (a) Except as provided in subsection (b) 'Of this section, a conventiGn 
caned under this Act may prGposeamendments to the ConstitutiGn by a ma­
jority of the total votes cast 'On the question.

(b) No convention called under this Act may propose any amendment or 
amendments .of a general nature different from that. stated in the concurrent 
resolutiGn calling the conventiGn. No controverRyarlslng under this subsectiGn 
AlInH be justicinble but shllll be determined solely by the Congress of the United 
StalCR. 
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APPROVAL BY THE OONGBI!:SS AND TRANSMITTAL TO THE. STATES FOR RATIFICATION 

SEa. 11. (a) The presiding ofIIcer of the wnveritlon shall, within thirty days
after the termination of its proceedings, submit the exact text of any amend· 
ment or amendments agreed upon by the convention to the Congress for ap­
proval and transmittal to the several States fi>r their ratification. 

(b) Upon the expiration of the first period 6f three months of continuous 
lleSIIion of the Congress following the receipt of any proposed amendment by 
the Congress. the President of the Senate and the Speaker of the House of 
Representatives, acting jOintly, shall transmit such proposed amendments to 
the Administrator of General .Services for submission to the States, but only 

. It prior to the expiration of such period the Congress has not adopted a con· 
current resolution disapproving the submission of the proposed amendment 
to the States on the ground that its general nature is different from that stated 
In the concurrent resolution calling the convention. 

(c) Upon receipt of aIl1' such amendment or amendments, the Administrator 
or General Services shall transmit exact copies of. the same, together with his 
certification thereof, to the legislatures ot the several States. 

RATIFICATION OJ!' PROPOSED AMENDMENTS 

SEC. 12: Any amendment proposed by the convention and submitted to the 
f!tates in accordance with the provisions of this Act shall be valid for alllntents 
and purposes as part of the Constitution of the United States when duly ratified 
by the legislatures of three-fourths of the States in the manner and within 
the time specified in the concurrent resolution calling for the convening of the 
«!Onventlon. , . 

PROCEDUBIIl FOB BATIJ'ICATION 

SEC. 13. (a) For the purpose of ratifying proposed amendments transmitted 
by the States pursuant to this Act the State legislatures shall adopt their own 
rnles of procedure except that the acts of ratification shall be by convention 
or by State legislative action as the Congress inay direct. All questions concem· 
Ing the validity of State legislative procedure shall be determined by the legis· 
latures and their decisions shall be binding on all others. 

(b) Any State resolution ratifying a proposed amendment to the Constitution 
shall be valid without the assent of the Gi>vemor of the Stat~. .' 

TBANSMIT'rAL OJ!' BATIrtCATtONB 

SEC. 14. The secretary of state of the State; 01' if there be no such ofll.cer. the 
person who is charged by State law with such function, shall transmit a certified 
«Ipy ot the State resolution t1ltifylng any proposed amendment to the Admin· 
btnltor of General Services. . . 
:;~ 

RESCISSION OF RATIJ'lOATIONS 

810.15. (a) Any State may rescind its rati1l.catIon of a proposed amendment 
except that no State may rescind when there are existing valid ratifications of 
nch amendment by the legislatures of three-fourths of the States. 

(b) Any State may ratify a propos!!d amendment even though it previously' 
Dlay have rejected the same proposal. . , " 

(c) The Congress of the United States sball have the sole power of determining 
aU questions relating to the ratlfl.cation, reScission, or rejection of amendments 

. proposed to the Constitution of the United States. 

PBOOLA~ATION OF CONSTITUTIONAL AMENDMENTS 

SEC. 16. The Administrator of General, Services, when three-fourths of the 
l..gislatures of the several States have ratified a. proposed amendment to the 
Constitution ot the United States, shall issue' a proclamation proclaiming the 
amendment to be a part of the Constitution of the United States. 

EJ'F1tCTIVE DATI!: OJ!' AMENDMENTS 
~;'. 

SEC. 17. An amendment proposed to the Constitution of the United States shall 
be effective from the date on which the legiSlature of the last State necessary to 
mnstltute three-fourths of the legislatures of the United States, as provided for 

, In article V, has ratified the same. 
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Senator DIRKSEN. Before calling the first witness, the Chair would 
like to say that he has a statement on the matter to be heard this 
morning which, ra.ther than deliver, I will insert in the record, if there 
is no obJection. . 

(Statement follows:) 

STATEMENT BY HON. EVERETT MoKINLEY DIRKSEN 

We are deeply indebted to the distinguished Senator from North Oarolina, 
Mr. Ervin, for the initiative he has taken in introducing S. 2307 and thereby at­
tempting to answer some of the questions surrounding the calling of a convention 
as a method of proposing amendments to the Constitution. Senator Ervin, who 
in my estimation Is one of the great scholars of Constitutional law, is perform­
ing an invaluable service to the nation by exposing to public scrutiny legislation 
designed to implement the provision in Article V of the Constitution which 
directs the Congress to call a convention whenever two-thirds of the state legis­
latures have applied to the Congress. This is a most complex area, for in seeking 
to implement Article V. the Congress is virtually without precedent to guide it. 
Since the Constitution's adoption, there have been over 200 applications calling 
for conventions to amend the Constitution and they covered a wide variety of 
subjects. Despite this number, however, we have never received applications from 
two-thirds of the state legislatures on anyone subject. Tberefore, the convention 
method of proposing amendments has never been employed. But today the matter 
of Constitutional conventions is of serious concern because of the fad that 32 
state legislatures have applied to the Congress for a convention on the subject 
matter of reapportionment of state legislatures. The mood of these legislatures 
leads me to believe tha.t the (longress will 'be confronted with the requisite num­
ber of applications so as to compel the calling of a convention. The a.pplications 
may be on a subject other than reapportionment, but I expect them. 

Article V is silent on questions as to when conventions are to be convened i how 
the conventions are to be formed i or what rules are to govern their acts. And 
too, questions exist as to the authority of the Congrtss, of the states, and of the 
people themselves, when this method of proposing amendments is employed 

Article V does, 'however, provide us with the foundation on which we must 
proceed in developing implementing legislation. 

The language of Article V reads, "The Congress •.. on the application of the 
Legislatures of two-thirds of the several states shaU call a Convention for pro­
posing amendments, which ... shall be valid to all intents and Purposes, as part 
of this Constitution, when ratified ...." I can find nothing' in that language of 
Article V that is not as clear and unambiguous as the English language can be 
made. We,as members of Congress are 'bound by Oath as provided by Article VI 
to IlUpport not only that part of Article V that I have quoted, but all of the 
Constitution. 

Let me discuss the reasons as I understand them for the inclusion in Article V 
of this language that has been described by Alexander Hamilton as "peremptory." 
There was general acceptance among the delegates to Philadelphia of the neces­
sity of providing a means wher.eby this new Constitution that was being de­
veloped could, when necessary, be amended. Their own experience with the 
Articles of Confederation attested to this need. But how was this to be ac­
complished? Two types of proposals were advanced, and without going into any 
of the details of either of them, I think that it is Bufficient to say that neither 
really met the need that the delegates felt existed. From my reading of history It 
seems to me that there was a clear recognition of the necessity of providing an 
unqualified method whereby the people who were surrendering certain authority 
to a Federal Republic could change that authority at any future time when they 
felt it necessary to do so and that nothing should be left to stand in the way of 
the exercise of that right. No Congress could deny it. no court nor executh"e: 
this was to be an unqualified right to be retained by the people and exercised 
by them through their elected representatives in the state legislatures. 

I am repeatedly surprised as I read the history of our Constitution at how often 
I find illustrations of the foresight that these delegates at Philadelphia pORsessed, 
Consider that part of the debate that bad to do with the adoption of this ven' 
langllnge. Fenr Willi ex[)resRed that nnuer the other amending proposnlR SODlE 
fut.ure Con,,;reAA, aHMumlng ,,;rC'ntl'r nnd gr!'atpranthorlty, ml,,;ht become ll11rr.sl)Qn· 
Mh'l! to tit" Ill'HlfI'H of till' 1>1'11/11(' 111111 fnll to 11I'I'd thl'lr rl'qul'Rt for n cllllllge In thh 
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bORic document that was to safeguard their liberties. It was reasoned that .the 
people might want to reduce the power of Congress and it was considered un­
likely that a strong Congress would be responsive to, ,BUch a proposal. The solu· 
tlon was to provide a means whereby the Congress, upon application of the 
lA-gislatures of two-thirds of the States would be mandated to call a Constltu­
Uonol Convention for the purposes of proposing amendments to the Constltution_ 

l'belleve it is with this background in mind that we should proceed to the con­
III deration of S. 2307. Altbough 1 have problems with a few parts of the b111, which 
I have set down in a much longer memorandum I prepared for the Subcommit­
tee's use, I think that legislation along the lines of that embodied in S. 2307 
III of the highest urgency and it is my belief that the function being performed 
'by exposing this problem to deba te and scrutiny in these hearings Is of great·

,:""" importance to the country. ' 

Senator DIRKSEN. Senat.or Hruska, do you have a statement ~ 
Selllttor HRUSKA. Yes; I do, Mr. ChaIrman, 'and I would lIke to 

read it, if there is no objection. 

STATEMENT BY HON. ROMAN L. HRUSKA, U.S. SENATOR FROM 
NEBRASKA 

Senator HRUSKA. Mr. Chairman, for the first time since the adop­
. t.ion of the Constitution on September 17, 1787, this Nation may be 
. on the verge of convening another ConstItutional Convention. It is 

well for us, in this light, to ,examine and study the constitutional 
procedure for convening a future Convention. ',', ' , 

Article V of the Constitution' provides two methods for' amend­
ing the Constitution. It includes a procedure "on Application of the 
Legislatures of two-thirds of the several States, (the Congress) shall 
call a Convention for proposing Amendments, *,* *." Tlie delegates 
to the Constitutional Convention in Philadelphia inserted this pro­
vision for one very obvious reason. This reason was the great fear 
of the delegates of a balky future Congress, a Congress that might' 
prove unresponsive to the wishes of the'States, andmoridmportantly, 

',to the wishes of the citizens in those States., ,', '," .' , ' , 
",;,' There have be.en many hobgoblins raise<l'asa~result of the recent' 
,>;i pressure by the States to call a Constitutional Convention. Many of • 
::);these objedions are based, in my opinion, upon a fear df some indi­
" viduals that tlle people are not able to make their own decisions.· .. 

To determine. the proper role that Congress must play in the con·' 
.vention, method of amending the Constitution, twoprm<;iples must 
!'~ kept in mind. One is that whatever the Congress does, it can only 
;,./ do as a result of authority delegated to it in the Constitution. Secondly, 
..,>Congress in. Pl'oposing amendments or, calling a constitutional COIl­

,\'ent Jon is not exercising a legislative fupction. " " 
. 'Since Congress is wit.hout authority of its own to call a convention, 

it is possessed at most with authority only over routine housekeeping 
rnnelions. Functions, such as providing forthe place, date, presumably 
,the duration, finnncing, votin,g, and other similar matters of a con­
vention, are within thisRllthol'lty. 

It should not be overlooked' that there are two basic safeguards 
against a "wiele open" convention, as many may fear. The first is the 
~ faith, jUdgment, Rndresponsibility of its delegates. The second 
IS the requirement that any proposal of the convention must be ratified 
by three-fourths Of the States--,-88 of them-before becoming effective. 
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Mr. Chairman, it is appropriate that Senator Ervin has introduced 
S. 2307 and that these bearings are being beld in order that the man)' 
unfounded fears of a constitutional convention ,vill be laid to rest ana 
that tbe true constitutional participation of Congress in such a con­
vention will be bighlighted. . 

Senator DIRKSEN. Now, my understanding is that Sena.tor Proxmire 
is the first witness. Senator, please come up to the witness table. 

My friend, you may proceed in your own way. 

STATEMENT OF RON. WILLIAM PROXMmE, U.S. SENATOR FROM 
THE STATE OF WISCONSIN 

Senator PROXMIRE. Thank you very much. 
Mr. Chairman, I am delighted to bave an opportunity to present 

to your subcommittee my comments on S. 2307, the bill to provide 
procedures for calling Federal constitutional conventions to propose 
amendments to the Constitution. First, I want to commend Senat.or 
Ervin for introducing legislation on t.he subject so that we can begin 
to come to grips with a. very delicate problem-one which has been 
thrust into the spotlight of public interest by efforts to call It consti­
tutional conventIon on reapp0:tio~ent. It is very, very belpful to 
have before the Congress legislatIon that can serve as a welcome 
basis for a discussion of the problem,althougb I feel the proposal 
could be improved, as my testimon~ will indicate. 

In my estimation, one of the prIme benefits of an orderly procedure 
for the calling of a Constitutional Convention should be the notice 
such a process will provide that State petitions for a Constitutional 
Convention on a particular subject are mounting and that a Conven­
tion is a definite possibility. Tbus we would avoid tbe type Of situation 
that eruJ?ted this spring when the New York Times observed, with 
justificatIon, regardmg the reapportionment issue that-
most of official Washington has been caught by surprise because the "tate legis­
lative actions have been taken with little fanfare. Most Congressional leade1'll 
seemed to be unaware that the effort to convene a constitutional convention was 
so near Its goal. 

This attempt to quickly and quietly gather petitions for a Conven­
tion in such a way that the States themselves do not realize the sig­
nificance of their action was highlighted by a statement in the same 
Times article that-

Senator Dirksen had hOped to ·keep the progress of the campaign quiet until the 
end of next week in the hope that two more states would have passed resolutions 
by tIlen. He then planned to make a dramatic announcement that the requirements 
for convening a constitutional convention had been met. 

Mr. Chairman, I believe the fact that not a single State has acted 
since that March 17 date to petition the Congress on the subject of 
reapportionment is eloquent testimony to the importance of complete 
disclosure in this area. 

Such disclosure should also prevent the kind of summary treatment 
petitions for a constitutional convention have received by State legis­
latures in the past. Certainly: ilie people of Illinois would have ur,ged
the Illinois Lel!islature to give more consideration to a rea,PportIon­
ment petition tnat passed the I1linois House after a suspenSIOn of the 
rules and without hearings had the people known that 26 States already 
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had petitioned the Congress on the Bame subject. As an editorial in 
the'll{arch 16 Chicago's American stated: . 

We only wish (the· peOple) had been given a chance to decide, or even to ask 
queAt!ons, while the legislature was suspending the rules and shutting off debate 
to hustle this resolution thru. 

I doubt that the Indiana Stlllte Senate would have passed a similar 
re.c;olution, in the words of the Indianapolis Star, because Senators "did 
not have enough votes to pass their own 'Kizer plan' on congressional 
redistricting, and wanted hadly to send it -to the House to make a 
record" had those State legislators known of the stakes involved. 
Finally, I believe it would be much more difficult for State legislators 
to urge adoption of a convention-call resolution on the grounds that 
"the convention would never be held, but that Congress would get some 
idea of unrest by the people!" as a legislator in my State, a very promi­
nent and well-informed legIslator, said: He wouldn't have said that if 
dh:closure provisions similar to those contained in the Ervin bill were 
to become law. 

However, I think S. 2307 should be amended to require resolutions 
('al1ing for n. constitutional cortverttion to be transmitted to the U.S. 
Congress within 10 days after such a resolution isadopted by It State 
legislature rather than the 60 days provided by the bill. I also believe 
!Inch resolutions should be numbered before they are transmitted to 
"the p,residing officer of each house of the legislature of every other 
State' by the President of the Senate and the Speaker of the House so 
that States considering similar resolutions ~anb~ made aware of the 

. number which have already been passed. I would hope that copjes 
eould also be made available to Mem~rs 6fboth Houses of the U.S. 
Congress so that they could be made aware of developm~nts in this 
area. Finally, I support It clarifying amendnient to S. 2301 which 
would require transmission of COpIes of these resolutions to the States 
and the U.S. Congress within 10 days aftettheir receipt. 

All of these proposed amendments should work no grent hardship 
on the officials Involved. On the other hand, they will Insure prompt 
notice to both State and, N aHonal Legislatures of the progre8s of 
eJI'orts to call constitutional conventions. 

The bill provides that applications for a const.itutional convention 
shall remain effective for 6 calendar· years. In my estimation~ this is 
too long a period of time in today's qUIckly changing world. Theodore 
Sorenson, In a speech made earlier thIS year, suggested that 34 petitions 
flhould be received in the same Congress since congressional initiation 
of R constitutional amendment has to take J?lace in the same Congress. 
While I feel this requirement is .a bit strmgent in view of the fact 
th~t some State legislatures meet only every other year, a 4-year re­
qll1rement makes great sense to me. Each and every one of the amend­
ments to our Constitution hnve been ratified by the States in less than 
4 years. In my estimation, the States should be given no more time 
than tQis for ~aIIing a. constitutiorta.l convention. 

Once again I feel that a reference to the reapportionment expcri­
..nee is in order. Most of the States that petitioned Congress on the 
IlUbject were malapportioned at the time the petitions were passed. 
~ose States are, by and large n?w apportioned fairly. It is quite 
likely that most of those State iegIslatures would" not now support a 
ftapportionment resolution. Thus the petitions are badly outdated. 
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,: I think it is very im'portant to make it clear, Mr. Chairnian, as the 
Ervin legislation does, that the constitutional conventions will be 
~alled ur.on specific subjects and on the basis of State legislative 
l'equests 'statinl? the specIfic nature of the amendment or amendments 
to be proposed.' I hope that it will be possible for this subcommittee 
to give careful consideration to the precise meaning of this language 
and, perhaps, go into the matter in a committee report should S, 2307 
or a similar proposal be reported from the Judiciary Committee. As I 
J;'ead this language, for example, it would rule out three of the 32 reap­
rortionment petltions-those three that would limit the jurisdiction 
d the courts over reapportionment actions. Clearly there is a sub­
stantia.! difference between a constitutional amendment limiting the 
jurisdiction of the Federal courts and an amendment reserving to the 
States the right to apportion one house of their legislature on a basis 
other than population. , 
" S. 2307 provides that each State shall have one vote in a constitu­

. tiona.! convention, although the number of delegates representing a 
1'~'State!it the convention would be equivalent to the number of Repre­

sentatIves the State has in the U~S. Congress. Each vote shall be cast 
:as the majority of delegates from each State decides. This proposal is 
in sha~p conUrast to draft l~gislation :proposed in a H~lUse Judiciary 
:Commltteestaff report back m 1952 WhICh would have gIven each State 
:a number of votes equal to the number of Senators and Representatives 
to which the State is entitled in Congress with all votes of a particulnr 
State delegation being cast as the majority of the delegation decides. 

In my estimation, Doth of these proposals have serious drawbacks. 
If each State had one vote in a convention, 26 States representing 
one-sixth of the population could propose new amendments after 34 
States representing 30 percent of the population had called a conveli: 
tion. This hardly would correspond with the injunction that the pro­
ponents of a constitutional convention on reapportionment have used 
m their campaign that we should "let the people decide." In fact, a 
very small minority of the people of the United States would be 
deciding to submit a constitutional amendment to the States. This 
contrasts sharply with the process that has been followed to date in 
amending the Constitution-a process in which two-thirds of the 
House of Representatives, apportioned on a population basis, has to 
approve any amendment. . ' , 
" On the other hand, the type of bloc-voting approach advocated in 
the House staff report raises all of the many objections that have heen 
discussed in connection with our electoral college system for electing 
Presidents. A State such as New York, which would be entitled to 43 
votes fit a constitutional convention) could cast all 43 votes for an 
amendment although 21 members of the delegation opposed the amend­
ment. Of course, a SImilar objection could also be raised to the approach 
taken in S. 2307 although only one vote would be at issue. 

As an equitable alternative, I propose that each State be permitted 
a number of delegates at any constitutional convention equivalent tc 
the number of Representatives and Senators the State has in tlH 
Congress. However, each delegate, not each Stat~, should have om 
I;ollvention vote. In this way, we would be taking a giant stride towarc 
truly lettil1~ the people.declCle whil~ at the same time ~e?ognizing fac, 
tOI'S other Ulan populatIOn by allottmg each State a mlll1l11Um. of thref 
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,,"otes since each State has at least two Senators and one Representative 
in the Congress. I also think thaUt should be made clear that these 
delegateS should be elected b,.' the people of the 50 States, not ap­
pointed as S.2307 would permlt. ' ' , 

Finally, Mr. Chairman, in my estimation, amendments to the Con­
st.itution should be proposed by two-thirds rather than a majority of 
the votes cast, just as two-thirds of both Houses of Congress must ap­
prove amendments before they can be submitted to the States. 

These, then, are my suggestions for change in S. 2307. They are an 
attempt to pinpoint some of the problems that go to the heart of the 
amendatory Vrocess. However, they are in no sense meant to be an ex­
hn.ustive critlgue of the bill. Iam sure that many subStantial questions 
will be raised)y'othe!witnesses testifying on this, legislation. 
, Thank you, Mr. Chalrman. ,", 

, Senator DmxSEN. I notice you make considerable point of making 

certain that people and States be fully aware of what is going on if 

a resolution is passed by a legislature. , " ' , 


00:, In view of the fact that the Council of State Governments was cre­
'" ated some years ago and has become immensely active all along the 
,"line, are you of the opinion that States and State legislatures are not 

aware of what is going on Y I am referring particularly to your allu­
sion to that New York Times article as if there Wa81lOme stealth about 

" these efforts of working with the legislatures. , 

, Doesn't it completely i~ore the years of work that were done behind 

. the resolution that was mtroduced in the Congt:ess and on which we 

,,"oted and for which we got a very substantial vote in excess of a ma-
o jority' Do you think there was something secretive or hidden about 
thaU ' 

, Senator PROXMIRE. Well, of course, what I was talking about was 
not the fact that it is well known throughout the 'COuntry, and I am 
sure it is well known in the State legislatures everywhere that there 

: was a very hot and highly controversial debate going on in the Con­
"gross of the United Stn.t.esover the one-man, one~vote issue. 
, But the point I was making, and I think the New York Tiines was 
. substantially right on, is that State legislatures were not aware that 
this change-this proposed Constitutional Convention, rather-was so 
well on its way and seemed to be very close to being called. I think that 
this is because, after all, the 50 States are not in the center of national 
interest, and they don't get national attention, and when a State takes 
this action, while it might be big news in th,e State or might not be, it is 

" hOt very big news in any other State. 
Senator DIRKSEN. Isn't the fact that no legislature rescinded its 

'Action rather indicative that it knew quite well what wa.~ going on, 
notwithstanding the efforts that were made to have legislatures 0 

, rescind9 ' i' , 't 

'Senator PROXMIRE. Well, as the Senator from Illinois is well aware, 
it is difficult to rescind and it is sometimes felt in some of these States 
that it was perhaps unnecessary to go to the difficulty of :r'escinding 
ewn though many of us were deeply concerned. Many'State legislators 
shn.red that concern. In at least one State I know of where there was an 
ntt(jmllt to rescind, it was very clear, in my view, that there wal:i a big' 
'lDajonty, and I am referring to Maryland, for rescinding the action. 

v/~Y 
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But there were-technical reasons and time reasons why it was impos­
sible to consummate that rescinding action. '. .' 

Seilator DIRKSEN. You raised some question about the validity of the . 
State action taken inasmuch as it was taken in malapportionea. legis­
la.tures. If that be true, if this corudbe challenged on that ground, 
what happens to the host of legisla.tion of aJl kirids that was enacted 
by the very same malapportioned legislatures 9 Does it. fall ¥ 

Senator PROXHIRE. No, indeed; no, indeed, and I would agree whole­
heartedly that this is ~ critical]?oint that has to be met. . . 

My point, however, is that tlilS is " peculiarly sensitive issue. This is 
the ISSue on which a malapportioned l~slature mifiht very clearly 
take a position that would be different from the positIon of a legisla,. 
ture apportioned on a one-man, one-vote basis. For this reasOn it seems 
to me that this can be treated distinctively and specifically without 
considering action that would, of course, result in .chaos, in which you 
would have to abolish all of the work of legislatures for years before, 
because many have been malapportioned. throughout the: country for 

mS~a%~nb~r:;:. ;Of ~tirS&,· I w~t to ~ake abundantly ~iear that 
the whole issue involved in the effort which·wilS put forth over a. period 
of time was clearly. misrepre£lented to the country and in many cases 
to the legislatures. The . emphasis was constantly put on one man, one 
vote when, in truth and in fact, the q~estionwas: Is this matter in the 
State domain and does the legislature take action or does the Supreme 
Court take action 9That was the issue; really. 

Now, if a legislature wants to employ onema~ one vote for its Sta.te, 
I wouldn't quarrel with it for a moment. But it IS a legislative job and 
it falls withm the domain of the State, if we are going to have a proper 
regard for OUl.·' federal-state system: '. ' 

Senator PROXHIRFl. Here is where you a.nd I would sharply disagree. 
I would agree wholeheartedly that it is perfectly proper and legitimate 
to consider the States rights aspects of this but there is also no ques" 
tiOll ill my mind that it was proper for the Supreme Court to decide as 
it did, and under these circumstances for the Congress to take the posi­
tion that one man, one vote is a legitimate principle to insist that State 
legislatures follow. . 

Senator DIRKSEN. Well, I don't quarrel with the principle as such. 
I just quarrel with tlIe source of power that gives its approval, and that 
was the position taken by Justice Frankfurter who said this was a legis· 
lative thicket where the Supreme Court has no business, and I em­
phatically agree with the viewpoint that he expressed. But, of course, 
It is your right to disagree. 

Senator PROXHIRE. Ofcourse, my view is the· view of tlIemajority of 
the Supreme Court that, if you are going to have equal rights under 
the Constitution, this is where the equality must oe meaningful. 

Senator DIRKSEN, Well much could be SlJ,id on that subject also. Sen­
ator Hruska9 '. ' . . 

Senator HRUSKA. Senator. Proxmire, I don~t knQw tlIat it is par­
ticularly determinative of any of the issues here, but many people have 
been amused by the statement that "in the last 4 years there MS beeJl a 
quiet campaign to rewrite t.he Constitution." It has been suggested to 
me that the members of tlIe fourth estate were probably not as alert as:' 
they could have been, and because they had been so busy with many 
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other things, they lost COtillt of the nwnber of Stares whoselegislature& 

bad petitioned. the Congress for 1\ constitutional convention. Maybe 

as a defensive measure they might ha.ve thought, "Well, we are gomg 

to attribute to some Sena-tor the Idea that this campaign to get 34 States 

to petition for a convention was conducted in a secret and quiet man­

ner." I don't know that I would subscribe to that, but it is IlJl interest-

in¥, concept f:.o contempla~ , . . ' ;" ' . 


The question I would bketo ask IS, How ca.n. It be Bald that there 
would be a quiet campaign ~ I had never known that State legislatures 
were exactly quiet places of doing business, My experience is that the 
press is around each of those legislative sessions in great abundance, 
Here in the Senate ~n 1965 and 1966, when the Senate Judiciary Com­
mittee held heari~ on the subject of State legislative reapportion­
ment, repeatedly .tIllS Senator, as well Mother Senators, includinl! the 
Senator from Illinois, interrogated witnesses to the effect that "1 here 
are now aJ States that have petitioned for national conventions on 

~.. the Constitution, Which would you prefer, the submission to'the State 
} legislatures of an amendment on legislative reapportionment proposed 

by Congress or a constitutional convention~" And I recall at that 
juncture as many as two dozen States had petitioned for a national 
convention. , ',' 

Now, when that question is asked repea.tedly of witnesses, and they 
respond that they would prefer, if they could choose, the considerat.ion 
by the State legislatures of a proposed amendment passed by Cfmgress 
as an alternative to a constitutional convention! do you think, in view 
of all these things, that the words "quiet caIJlpalgIl to rewrite the Con­
stitut.ion" are particularly applicable¥ . " , ' 
, . Senator PROXMIRE. 'Veil, of course, it depends entirely on your view­
point. I think you could say it wa,s,proper, a proper interpretation 

-of the situation, because, as the Senator from Nebraska is undoubtedly 

, very sensitive about; as I am too, a great deal that comes out of com­
mittee, and properly so, is not deemed by the,Pressas newsworthy, A 

lot of the questions that go back and forthm the enormous record 


"of hearings we compile have to be more or less overlooked if they don't 

seem to 00 timely on the big issue that is before the committee or the 

Congress at that }?Oint. ' 


It .did seem, I think, ,and I a~ sure the Senator is right in reference 
,to Ius records, that thIS questlOn was repeatedly asked. Apparently 
there was a feeling on the part of the press that this wasn't the central 
issue that was bemg discussed at that particular time. And I think, 

"aalsaid to Senator Dirksen, thllit the fact that the States are not sub­
}.. ject to natio~al repo~ing mea~ that mucl~ th;a.t goes on withi!l a State . ,government IS not given attentlOn even,wIthin the State, It IS under­
:........ standable, then, that this thing can proceed quietly, quietly in a sense 

y. that it wasn't called to the attention of many of us in the Senate or in 
'.~.•. '.' the House, although I am sure that the people such as the Senator from 
;;:; Nebraska and ,the Senator from Ill!~OlS and th~ Senator from ~fary­r: land, y;ho ,were members of,the JudiCiary Comnuttee and deeply mter­
r, e&ted 111 this, were aware of It. .'. , i; , 

0, • Senator HRUSKA. Your statement indicates and implies that in some 


JD!ltances: in the State legislatures there was hasty or hurried action 
and the real essence and the real significance of the signing and ap­
proving of a petition calling for a constitutional conventIon really 

/' 
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wasn't realized. That would indicate, wouldn't it, that you would be 
intere..,ted in a more deliberate procedure, a more studiouscontempla­
tion of the issues involved ~ Is that a fair statement ~ 

Sen!IJtor PRoxilmE. Yas, indeed. ' : , 
Senator' HRUSKA. It appears to this Senator that that kind of an 

idea would beat variance with some of the amendments you propose 
to the pending bill. For example, numbering of the resolutIOns IS called 
for so that all of the States would know how many had petitioned 
for a convention. When a petition is accepted and numbered does that 
constitute approval ~ Would that be a judgment by the man~by the 
offici~l who num~rs the petition that it is to all intents I!'nd purposes 
a valId one and WIll be counted toward the number reqUIred for pro­
posing a constitutional convention ~ , 

Senator PROXMIRE. The main purpose' of that, as the Senator from 
Nebraska, I think, is aware, is that It would inform other States and 
would inform the Nation and inform the Congress as to just exactly 
what progress this campaign for a constitutional convention had 
achieved, whether it was the 19th State or the 23d State or the 25th 
State, whatever it was. You would then be in a position to assess the 
urgency of the situation or would be .in position to assess the desira­
bilIty of being very careful when you come to the States which are 
close to the two-thIrds, the special wisdom of being careful about it. 

Senator HRUSKA. 'Well, I agree it would be good to put everyone on 
notice and I think that they should be on notice. However, each of the 
resolutions that was passed by the legislatures in the last 3 or 4 years 
have been filed in the Congress and they have been here. It is true that 
no number has been attached to them, but most people can count up to 
34 without too much difficulty. 

Senator PROXMmE. Well, at the same time I think the Senator from 
Nebraska is aware of the fact there is considerable debate as to how 
many acceptable petitions have been filed. There is some concern as to 
whether three of thes'3l~slatures actually did file petitions that werel 
valid and proper. I think If we had a system of numbering the petitions 
that were deemed valid then at the point where they are numbered there 
can perhaps be a challenge if there were those who felt that a petition 
was not in proper order, and they would also be in position to be aware 
that you were progressing to a certain point in the campai~. 

Senator HRUSKA. The bill does provide for the filIng with the 
Senate and .the Ho~se of the applIcatio!ls by the legislatures. Of 
course, that IS very Important. It IS very Important so that everyone 
knows what is gomg on and so that any action they are requested 
to take should be on the basis of that information. 

One of the other proposed amendments made by the Senator from 
Wisconsin, however, calls for haste rather than deliberation. That is 
while it might be too short a period of time to require that State 
legislative petitions be filed in the same Congress, the period of time 
should not be much longer than that. . 
. Now, considering that a Constitutional Convention is a unique and 
potent instrument to be used with extreme rarity, would it not be wise 
to say "Now, here is a proposition that is rather unusual, it should 
receive study and maybe before acting upon it there should be more 
than one term of the legislature at which it should be considered so 
that as the representative members of that legislat.ure go back to their 
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constituents they can bring the reflected desires and wis,hes of their 
constit~erits. ~ack to the le?,islature and then act upon it, having had 
due dehberatlOnand study. ' •. . .... '. " 
.' Senator PROXMIRE. I made two points on that.· Point No. 1 is that 
as the Senator knows most of our ,State legislators go home at least 
once a week and sometimes more than once a week. . ' 

Senator HRUSKA. In the sandhills in Nebraska 'they are, very often, 
lucky to see our legislators twice in the session.' .' . ' 

Senator PROXlIIIRE. At any-rate, they do get home and ,get some 
reflections of views, and I think during the. full session there would 
be an opportunity to secure public reaction to, this. However, as the 
Senator will recall, I said that while I 'thought 'you could make a. 
strong case and I thought Mr. Sorenson did make a strong case for 
requiring the petitions all to be filed in 2 years, nevertheless I thought
that it might be all. right to permit the petitions to be filed over a 
period (If 4 years instead of 2 years and, therefore, I thought I was 
t~king a. moderate middle point rather than the', 6 years which the 
b1l1 provIdes.. . " 

Senator HRUSKA. Twenty-four months has been'described by some 
as being a totally unrealistic period of time in which to make such 
filing on behalf of 34 States. Do you agree with that ~ 

Senator PROUIIRE. I wouldn't say'totally unrealistic; no. I think 
you can make a strong case for 24 months, but I would be willing 
to compromise at 48 months instead of 24. 

Senator HRUSKA. Is it really 24 months or is it rather a much 
shorter time period inasmuch as many legislatures have a 60-day or 
IL 90-day time limit and meet only in January of the uneven numbered 
year. Is 60 days or 90 days a sufficient period '0£ time in which to 
exercise and call into being a unique and potent instrument which is to 
be used with extreme rarity 9 . 

Senator PROXMIRE. I would say in answer t.o that, Senlltor Hruska, 
thnt in all the years of this Republic, the oldest Republic in the world, 
with all the amendments we have adopted, every single one of them 
hns been adopted within a 4-yearperiod on the basis of the testimony 
I have given this morning. " , 

Senator HRUSKA. That is for adoption after they have been pro­
lJOSed. 'Ve are now talking about proposing.,': , . 

Senator PnOXMIRE. I understand there isadifi'erence, but many of 
theRe constitutional amendments have been immensely important and 
should require very substantial de'liberationon t1)e part of the States, 
and yet as I say, year after year, decade after decade, throughout the 

. many years .of the Repub~ic'. we, have been. able, to adoJlt our amend­
ments by thIS way, and withm a 4~year peqod. So Ithmk the 4 years ,,'8Te a modest and moderate compromise. 

, ,'. Senator HRUSKA.. Thank you on that point. ., ' ' 
You make a further point in your statement that each member of the 

Constitutional Convention should ,have one vote as opposed to having 
".the States vote on a unit plan. Unfortunately, article V iSjJretty much 
.:on the basis of State action; isn't iU . , ,'" ," ,. , 

Sel1atorPROXMIRE. Yes, sir,. ' , " . 
Senator I'1RUSKA. Rather than individual action. That is the essence 

;,'()f t~e m~thod of I?roposal ofamend~ents by States. Whenever on the 
, applIcatIon of legislatnres of two-tbIrds of the S~ates, then there shall 
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bea Constitutional Convention called. One of the leading reasons for 
providing for a Constitutional Convention to be called as a. result of 
States taking action was the belief by those who wrote the Constitution 
that a future Congress might prove to be obdurat.e, and tha,t such 3. 

Congress might take steps to inhibit and to prevent the States from 
doing certain things which the States would like to see done. There­
fore, an avenue was left open in the amendment proc.ess on the basis of 
State initiative. That is what article V is clearly based upon. What is 
your reasoning into thinking that we should have a one-man, one-vote 
rule when artIcle V is clearly based upon the concept of State action 1 

Senator PROXMIRE. Mine IS based on the recognItion that the elec­
toral college system that was approved in 1789, that the Constitu­
tional Convention approved then! has gradually evolved into a dif­
ferent kind of system. The growmg feeling in the Congress on the­
part of Senators, representing all kinds of States, that we should 
provide a proportional opportunity for the minorit;: group in the 
State to have their position count. If you have the States vote on a 
unit basis then you would give disproportionate influence to a rela~ 
tively small group within the State who can make a majority. 

Senator HRUSKA. 'What is the remedy for achieving some satisfac­
tion to the feeling of unrest and unhappiness with the present elec­
toral system in the presidential election process ¥What is the remedy? 

Senator PROXMIRE. The remedy, of course, is a constitutional amend­
ment. 

Senator HRUSKA. Wouldn't that be a. pretty good way to change 
article V before we tried to distort it by a legislative process trying 
to make article V say and provide and mean something different 
from what it clearly does sa.y ~ I just wonder if we should emulate 
another independent branch of the Government in that respect, one 
that is criticized quite a bit for changing and legislating the Consti­
tution without resorting to the regular amendment processes. I don't 
believe Congress shoul<!get into that. ' ' 

Senator PROXMlRE. Well, I am not sure I would accept the reason­
ing in your argument. It would seem to me perfectly proper to per­
mIt the interpretation of this article of the Constitution to provide a 
divided vote m the State. ' . 

Senator HRUSKA. Well, it is interesting to get that point of view.. 
It is the hope of this Senator that we will go by the Constitution as 
it is written and particularly so in article V. 

Article V also stipulates that in the process of ratification it is 
again action by States, either in conventions or in State legislatures. 
Again it is the State as a unit that will take action. Your proposal 
wouldn't go to the point of having a popular vote in a State . like 
some people are proposing for the presidential election, without first 
amending article V; would you ¥ . . 

Senator PROXMffiE. Yes. 
Of course, what I am getting at and I think where the difference here 

is,the whole thrust of our pOSItion is, this is something that should be 
decided by the people, by the people, and it cannot be decided by the 
people if you rely on a system in which you have one voJ:.e. per State 
or if you have alternatively a system in which you have a greater 
representation for the larger States tha.n the smaller States and then 
provide that the entire State will go the way a very narrow majority 
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goes. I am trying to break through to the position that it seems to me 
,nore l~gical and more dem.ocratic and more in accordance with the 
recent Supreme Court opinions and more in accordance, it seems to 
lI1e, with the view that many of us feel so strongly,' that everybody 
should have an equal opportunity to representation in these great 
decisions made by our Government. . 

Senator HRUSK:A. Is that what article Vsays~ Article V says that 
any proposal for amendment of the Constitution' shall be ratified 
by the State. It says ratification shall be by three-fourths of the States, 
three-fourths thereof. 

Senator PRonURE. It does indeed say that, and that is why, with 
your very narrow and very stringent and strict inte1'J?retation, we get 
Away from any oI>portunity to interpret. this particular article to 

I!t,perni~t~ore equitabl~ representation: At least, for ~his purpose, the 
''ConstltutIonal convention should provIde an opportumty for the people 
to have a chance to determine by majority vote what they want. 
, As I sal., 2e percent or 30 percent, anyway, a small minority of the 
peoI>le, wIll be able to prevail on the basis of the strict interpretation 
the Senator from Nebraska is giving this article. I would like to give 
it an interpretation that would provide by a deCision of the people, 
by a majorIty oithe people, not by a minority. . , 

Senator HRUSKA. The Constitution was writteri so that the people 
-of this Republic could understand it. We are not supposed to be 
,enga~ed in using in the Constituti?n words that have a highly technical 
~-or skIlled or a word-of-art meanmg attached to them. The Supreme 

-Court has said that many times and article V doesn't say ratification 
by the people of a State. It says ratification by the. State, and the Stntetl 
-speak either through conventions or through legislatures. That is 
what article V says. .... 

i~ Would the Senator from Wisconsin want to say "Well, let's disre­
:;~gard that and let's put it on a popular-vote basisf It is true if we do 
f;that in the presidential election procilss we have to have a constitu­
, tional8.l11endment, but in this case let us disregard article V. Let us 

disregard the two alternatives that article V provides for ratification 
'. and let's have a popular election." Is that the position of the Senatol' 

;irom Wisconsin? 

i Senator PROXMlRE. The Senator from Nebraska keeps saying that 


I say "Let's disregard." I don't say "Let's disregard." I say "Let's 
. interpret it.", ' 

. Senator HRUSKA. You said ''Let the people d~cide by popular vote" ; 
. dIdn't you? . .' 
. . Senator PROXMlRE. Yes; let the peo:{lle decide . 

•Senator HRUSKA,. By popular vote; Isn't that what you said? 
6. Senator PROnIIRE. 'What I am trying to do is provide an interpreta­
, tion of article V which will come as ClOse as possible to -permitting a 

majority decision for these constitutional conventions rather than a 
decision by a relati~ely small minority, and the Senator from Ne­
braska keeps saying you cannot do this unless you amend the Consti­
tution, because to do It does violence tp his interpretation of the mean­
ing of the word "State" and we simply disagree on that point. 

Senator HRUSKA. A State acting in one of two ways, article V says, 
either through a State legislature 'or a conventiOll~hichever meth'od 
is prescribed by Congress. But. the Senator froni wisconsin, the way 
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I understand it, says "Let's introduce a third factor in it. Let's have 
a popular vote wit.hin a State and t.hen let us add those votes some 
way ~with some other votes and ;arr~v.e at the decision. rather than 
having It vote by It State, which is what is clearly contemplated by 
~article V as preSently written." Am I mistaken in that construction 
oHhe testimony from the Senatorr . 

Senator PROXMmE. I think the Senator's position is prefectly under­
standable and perfectly consistent, and I can understand, because it is 
consistent, why he disagrees with my position. "Vhat I am saying is, I 
believe you can interpret article V to provide the kind of proportion­
ate representation for each Sta.te in the 'constitutional conventIOn that 
I am talking about ifyou wanted to elect that particular option. 

Senator IlRUSKA. Well, Mr. Chairman, I want to thank the witness' 
for his very fine and frank testimony. It will be of very great value 
I mn sure. It certainly would be my hope that we will go by what 
article V says and give full credit and intent to action by respective 
States rather than some interpretation of that requirement which 
would do great violence to its spirit. 

Senator PROXMIRE. May I sllnplysay to the Senator from Nebraska 
that I think his line of questions have been Iv,ery effective and very 
forceful. I think he makes a very strong point but I think it empha­
sizes the great difficulty of relying on It constitutional convention un­
der that interpretation because it does permit amiilority, and a small 
minority, of the country to change our Constitution and it does so 
under Circumstances where I think all of us feel that an amendment 
to the Constitution is something that should only be arrived at on the 
basis of more than a. majority vote and certainly not by a minority 
vote., ' . , 

Senator HRUSKA. 'Well, is there any difference between that situation 
and the situation in the Senate of the United States where a minority 
insofar as representation of population within .States sometimes is able 
to either prevail one way or another ~ Is there any difference between 
those two problems ?, . . ' ..' . ., 

Senator PROXMlRE. Yes, ,indeed, there ii'great difference because the 
Senate cannot be effective in tennsof any of. the ·substantial legisb­
tion affecting our country without concurrence by the House of Repre­
sentatives which is on a popUlation basis. 

Senator HRUSKA. Nor can a constitutional convention be effective 
without concurrence by three-fourths of the States, can it? 

Senator PROXMlRE. Well, that is correct. But in the constitutional 
convention I wanted to give some consideration to the representation 

"of -population, representation of people. 
Senator HRUSKA. W'ell, it is this Senator's suggestion tha t you pre­

pare a petition for the legislative bodies of the states, saying article V 
sho~lld be amended to read thus and so and when you get 34 of those 

"petItionson' file here let's call a convention on the Constitution and 
see if we can convince them that Senator Proxmire is right. I have 
the idea if he has the privilege of addressing such a cOlivention he 
might sweep it off its feet and 'induce it to act as he suggests. 

Senator PRoxMIRE71Vell, I doubt that. [Laughter.] , 
, Senator HnusKA. TJJ.ank you, Mr. Chairman. 

Senator DIRKSEN. I think emphasis has got to be placell on this 
question of ratification. You mentioned It moment ago that you cannot 
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pe~it a. I!li.n~rity to rewrite or am~nd the Constitution. Well, it. is 
an Imposslblhtym the nature of thll~gs. It wouldn't make a.n.y dlf~ 
ference what a constitutional convention does. It always under article 

· V must go back to the States for ratification, and· that means three- / 
fourths of the States. Now, they have an opportunity either through 
the legislature or throu~h the convention to ratify or--DOtratify. Can 
you conceive of a minorIty, as you call it, getting by that provision in 

: order to amend the Constitution ~ 
;'. SenatorPROXHIRE. Well, I certainly can; I think it is very easy 
';to put that together. All you have to do is get a bare majority in each 
:ot three~quarters of the States. The Senator from Illinois is well aware, 

on the basis of the debates we have had and on the basis of his own 


· experience, that at least some of us' feel that State legislatures can 

\"~ry often act under the basis of pressure and excitment to take action 

mthout the kind of deliberation, without the kind of consideration, they 


",should. But just from the standpoint of sim}?le logic, if you take the 38 
Ii smallest States and take a bare majority ill each of the 38 smaller 
: States you certainly have far less than' half the country represented 

by that position. I would say you probably would have, a.n.d this would 
.';' permit amendment of the Constitution you probably would have close 
· to-well, you han maybe 35 percent of the people represented, or less, 
;. Dltlch less. ' . 
1 Senator DrRKSEN. I have an idea that if you got an amendment 


~; before the people you would have a resounding response from the 

kpeo~le, and it would be vastly greater than what you referred to as 

,f.;,& mmority. Now, this gives I?oint to ~hat spate of articles and .speecl~es 

r ,t,hat have been made from time to time that t.hey are tampenng WIth 

hthe Constitution, they are going to rewrite the Constitution, and you 

t· can almost see hands of horror in the air as other profane hands are 

:, about to be laid upon our organic act; Well, it is just n.lot of nonsense. 

~i ~faybe it may be the byline or hea.dlmewriters, I don't know, but I 

~;)nst want to express my emphatic exce~ion to it, because there isn't 

;~:an iota of fact or truth in it. A conventIOn cannot rewrite the Consti­
*tution no matter what mood it might be.in.lc;an only propose amend.: 
r~ menta to the Constitution and they must be resubmitted to the States 
Lfor ratification and that is quite a different thing. 
3;"~ Senator PROXHIRE. Yes, mdeed; but if a constitutional convention 
£~nAs met and changed the Constitution, and done so rather drastically, 
hand done so in a summary wa.y, it seems to me that'we are taking' a 
~long step d?wn a very dangerous path. It mean,s iriStead. of relying 
"2; on It t,wo-thlrds vote of each House of Congress on the baSIS of all the 
fI,'tradition and experience we have had with every amendment to the 
~!;,<;onstitlltion adopted this way, instead' we are going with a conven­
;,.tion and no experience with it and an opportunity as I pointed out, 
5~;U the Senator from Nebraska pointed out better than I did this morn­
~~ing, for a small minority of the people to propose amendments to 
::>the Constitution that then have only one hurdle to overcome and 
",that is three-quarters of the States. And while that hurdle may seem 
~ergreat ~ the Sena:tor from. Illinois, it ~eems to me, WIth the 
~momen~um gomg and wIth the km~ of ,orga~lzed pressure you can 
~;~!ti~!~!:~ese amendments,I thm~ !therels a real threat to our 
~i't;··h_,.:.{.:.; . _ . 
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I am surprised that the distinguished Senator from Illinois, who 
is a man for whom I have the greatest respect and who has served 
this country so ",eHand so brilliantly, and the Senator from Nebraska", 
has, too, should not be. much more concerned with the damage that 
could be done to our Constitution by a constitutional convention tha.t 
<lOuld act to provide repeal of som.any parts of our Constitution tha.t 
are so precious and so ~ac~ed to many of US, ,and I am sure theyara 
to the Senator from IllmOls. ' . , .; 

Senator DmKsEN. I give you three answers: The firSt: one' is that 
the Constitution in this country belongs ~o" the people" beca~se the 
preamble says "We, the people of the UllIted States, do ordam and 
establish this Constitution." That is No. 1. ' .; 

No.2 is that there are a redoubtable 38 States that you have got M 
negot.iat~ before you can amend the Constitution by means of the 
ratIficatIon clause. .,' " ~ •. :., . 

And the third answer is,' and I think the.' distinguished iSena.tor 
from Nebraska shares this view, we still hltve a consummate faith in 
the people even ina sophisticated and cynicalage.. .;. : ,.... .' '.. 

Senator PROxmRE. Well, may I say to my good frlend from IllmoI!4 
that every single one of th.osepoints;}t seems. to me,.faUs on the ~asis 
of the argument we ha.ve JUst had trusmornmg. Pomt 1 and pomt 3 
are that you have faith in the people. You rely on the people; and'~ 
it ought to be up to the people and It is exactly what we say. But_you 
~re I}-ot telyi~g 0!l the people if you permit a minority, to call !L c~n" 
ventlOn, a mmonty to be represented in the ConventIOn, a Inlnonty 
to submit the amendments, and then.!lS I say a bare majority of 38 
States, '\Yhich would be a minority, to ratify amendments to the Con.. 
stitution. Even 'with a number of St!l.testhat you sa! repl'esents the 
obstacle to minority detennination of, constitutional changes, this 
could not be an adequate barrier in view of the fMt you Can get 38 
·of the smaller States with a bare majority in each of them to take 
this lrind of action. • ,.:.:' '" . 

Senator DmKSEN. Then I think you have:a.c1ear duty and that is' 
to introduce a resolution to modify article V aooording to your own 
desires, and if you do and you get it ill pretty good form I am not sO 
sure but what I may give you a lIttle assistance. 

Senator PROXMIRE. Fine. I tried to do that this morning on a legis­
lative basis. You are suggesting a constitutional amendment basis¥ 

Senator DIRKSEN. The committee has a guest this morning. I BOO 
the distinguished Senator from Maryland, Senator Tydings. Have you 
questions? 

Senator TYDINGS. I have some questions, Mr. Chainnan. 
To begin with, Mr. Proxmire, the bill proposes to restrict what 11 

Constitutional Convention could do by legislation. Now,under the 
constitutional history of this country, including the records of the 
debate in the Constitutional Convention itself, I think there is some 
question as to whether or not any constitutional' enactment can re" 
strict what a. Constitutional Convention can dO j and I want to refresh:.· 
your rec?llectioll as to the proce~ures adopted at .the Constitutional) 
Convent.!on both before and dllrmg the ConventIon of 1787.·' '.., 

To hegin with, the rIY)uest for the Convention were petitions b)" 
Stnte lr-/!islntors sent to the originn.l Cong-ress under the Articles of , 
Confederation, n.nd those petitions requested that Congres..'! en,]l a Con­
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stitutional Convention for the purpose of pro{>Osing amendments to 
the Articles of. Confederation and then returnm~ those amendments 
to the State legislatures to pass on. And the Constitutional Convention 
called by the Congress under the Articles of Confederation was for 
those purposes. 

Actually, once the Congress met and I am speaking now of the 
Constitutional Convention of 1787 in Philadelphia, they neither 
limited their considerations nor deliberations or their charter to pure 
amendments of the existing Articles of Confederation, nor did they 
resubmit their proposed charter to the Congress under the, Articles 
of Confederation nor did they submit it to the State legislatures for 
ratification. In fact they set up proceedings for ratification them­
selves by calling for individual Staw conventioris. Is that a fair 
statement t I'" " :,' ,,' ' 

Senator PROXl\nRE. I am sure it is: The Senator from Maryland 
is fal." more historically informed than I am in this particular area, 

, and I am impressed. I must say I am delighted he is challenging the 
assumptions here and that he is making such good history, such 
pertinenthistory." , : 
" Senator TYDINGS. But even more important, in the actual Conven­

, lion itself when the debates on article V took pllWe, there is substan­
", tial evidence based on the notes of Colonel Mason, of Virginia, who 
,,' opposed the original Madison proposition which would have limited 
~;, wliat ~aterial a 90nvention calle~ u~der. article v: by State petit~ons 
r;~ to conSider, MadIson would have lImIted It to sp~Clfic proposals gIven 
('"by the Congress. But this original proposal was not ~cce.pted, and 
~.z·we have artIcle V as stated and expressed by the ConstItutIOn today, 
~,.nd .we have ~he n.0!-G~ and reasons. o~ Colonel. Mason, of Vil."ginia, 
i' particularly hIS CrItICism of the orlgmal MadIson pl."oposal, and I 
1~.mi~ht say that this legislation is drafted 0!l th~ Madison proposal 
i'~b.iJ1s; namely, that the Congress could restrIct WIth a ConstItutiOnal 
~LConvention could do and Madison commented in his notes as appear 
~,/,.t.1f~rrand 6~9, volume 2 of Farrand's. Citation 629 and this is a 
{;entlcism of thIS type of procedure. He Sll.ld: 
~~1-, , . .
?,:,: .By this Article Congress only would have the power proposIng amendments 
,:::,Ilt any future time in this convention and should it ever prove so oppressive 
~::; LIlt! Whole people of America can't make or even, propose alterations to it, and 
;',;"a doctrine utterly subversive to the fundamental principles,of the rights and 
t~Ubertles of the people- ' 

i.~;;'; And that original Madison proposal was not adopt~d and the present 
~~,proposal was. . ' ' , ' 
~J I say under that history, Isn't there substantial reasoning, both 
i',':d~iraole and historical, to the fact that if a, constitutional conven­
Ip,lion is called, neither the Congress nor a~yone ~hie 'can restrict it as 
~.to what areas or what'matters It can covel."1 
~~ Senator PnoxMlRE. Certainly it sounds that way. The Senator from 
~~: ,MRryJnnd is making the argument that this bill cannot have effect 
;?rWiUi regard at least to limiting the Constitutional Convention. 
r:':,"', . Senator TYDINGS. Now, the second point I would like to take Ul) 
'Y" witb IOU, Senator ProxIDlre, is the matter of the election of delegates. 
:\, Under the proposal before us, it proposes that each delegate shall 
,,"be elected or appointed in a manner provided by State law. Now, 

'IIrOuldn't that pl."ovide or give the opportunity for an irresponsible 
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legislature to actually have the appointment or desigaation of dele·' 
gates to perhaps the most important convocation of representatives in 
the Nation's hIstory by just an appointment of the Governor, with no 
recourse to the electorate, no recourse to the people whatsoever under 
the proposal before us1 Wouldn't it be possible to have all of your 
delegates to the constitutional convention just appointed by Gov· 
ernom1 , 

Senator PnoxMIRE. That is exactly right, and that is one of the 
reasons why I objected to it and made that particular point that you 
could have appointment of convention delegates. I object very mU('Ilt 
to appointment. This would take it out of the proper hands. Of course, 
the appointment wouldn't necessarily have to be by the Governor. It 
~ould be by a committee and a small committee of the legislature for 
that matter. It just says by- State law, it is up to the State to decide it. 

Senator TYDINGS. Actually, if you had a~erypowerful-speaker of 
the house of delegates-' 'i " , , 

, Senator PROXMIRE. He might do it. , 
Senator TYDINGS (continuing). Of, the State legislature he might 

do it himself. So in effect you mIght have, or even the majority leader. 
Senator PROXMIR~J. It could be SQmeone who is not at all responsive 

to all the people of the State. ' ' ,', , ' '. 
, Senator TYDINGS. So under this proposal before us, the selection of 
delegates'to the constitutional convention could completely bypass
the people. ' ' , .' .' ",' ~ 

Senator PROXMIRE. No question about it. ' "., 
Senator TYDINGS. Next, it provides ,in this proposal that each State 

shall hay~ one 'Vote nnd cast as a majority of the delegates from that 
State demde.. : . . 

Underthisj actually itwou!d'be possibl~ f?r States representing only. 
16.3 percent of the populatIon of the Umted States to propose an ~ 
amendment, and if the Constitution 'should adopt rules which would , 
provide that a majority vote were sufficient to act if only one mol'(! 
than half the delegates of each of the States voted lor such an amend­
ment under section 9 (a),' the State's votes would have to be cast for 
the ampndment and thus, assuming that all delegates were elected 
on a one-man, one-vote basis, you could have 8 percent or delegates ' 

, representing 8 percent of the popUlation of the United States adopt-, 
ing amendments or proposals at this Constitutional Convention. , 

Senator PROXMIRE. Well, I haven't had a chance to check the Sen­
ator's arithmetic, but that doesn't sound too far out to me. It seems 
to me it is a small minority which can propose these amendments to the 
Constitution to the States. 

Senator HRUSKA. Would the Senator yield i 
Senator TYDINGS. I think I will go ahead through with my questions 

and then I will be bap:(>y to yield later. ' 
Even if the conventIon should adopt rules which require that a two· 

thirds vote of delegates would be necessary to obtain an amendment, 
it would still be possible under a one·State, one-vote rule for 31 percent 
of the popula.tion to control all of the votes in the constitutional con· 
vention. Do you think that is a proper way to have the Constitution 
of the United States amended. 

Senator PROXMIRE. It would be hard to conceive of a way that more,/fl 
clearly violates, the principle of one man, one vote to whIch we sub-' • 

" 
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Pl'ribe or the principle of leaving it to the p.eople, let the people decide. 
'What people ¥It is obviously a minority o~ th~ people tha.t can decide 
Iltl<l propose these amendments totheConstItuhon to the States to have 
them ratified. , ",., 

Senator TYDINGS. Now, in addition, section 5(0.) provides that the 
eonvention calling the State legislatures shall be, conclusively be, pre­
'!timed to be valid for 6 years afrer it was received by the Congress, and 
you and Senator Hruska had some dialog, but actually for a matter 
!It) important as the convention of a constitutional convention, a matter 
which could only be the most. urgent and pressing matter to bypass the 
normal constitutional procedures which we have used for the past 150 
years, wouldn't a reasonable period of time be that period from the 
time the first petition was received &.1lc:lp:uQ1icity noted on it across 

"lite Nation until every other legislature in the Nation had had a full 
~!;Sion or an opportunity to consider it, :in other wordS, a 2%-year pe­
riod so that every legislature in the Nation would have haa one full 
8(!<I!lion in which to consider the gravity, the import, the urgency of 
:tlUchaproposalW " ':', ',[ 

Senator PROXMmE. Yes. 
: I think you make a strong case for that, as Mr. Sorenson did in my 

" -quotati~n from him. I indicated that I would be willing to accept a 
?~ 4-year lin:tit; but certainly not a 6-year limit, eSl'ecially in view of 
f', th.e ~llperlence we h~ve had that .our amendmen~s have been adopted ."~"'"thm a. 4-'year perlOd--:-ample tIme for the legIslatures to act. The 
'~,ottly ohjectIon I might have to the point made by the Senator from 
6,)(nryland is that these State legislatures do in many cases meet only r '1)11r~ ever! 2Y0ats and their meeting can: be brief; i~ might be desirable 
:;;.,10 lZ'lVe them a second chance. ,t " , 

t";:',SPhator Tl"IiINGs. All right. ' ' " • ' ,,', ' 
},<,. Now, st-dion 3(b) of t.his proPosal provides that the validity of 
<My S~ate legislative action adopting one of these petitions shall be 
~,rlptenninahle only by that State legislature and its decision shall he 
;';"I,inding on alI ot.hers, including the State courts of the very State, not 
~.1'" l11l'ntion the Federal courts and the Congress. So, thus, you could 
k:C'hft\"f\ II. runaway legislature that violate.9 its own rules, its own 8ta.ta 
~.'I'i)h!lt,itution in adopt!ng. a petition, and it couldn'~ even be .review.ed 
',:. ~ tho Stat.e Murts In Its own State. Do you t]unk that IS a wise 
~';'Proced It ro ? 

j,:;"Sl'llIltor PRoxMmE. That procedure certainly calls for amendment;

t It ('II11s for change. ' 

?' Sl'uat.or TYDINGS. I mean this would give complete and absolute 

~:/dj('tatorial power without x:ecour~e to the p~ple or anyone else. 

~t '!,\pnator PROXMlRE. EspeCIally smce, as the Senator from Maryln.nd 

tpnnkPs the point so well, you don't have reliance; No.1, on rules ano, 

.~ No.2, on the courts. to interpret the rules. You have a situation in 

;::1thich Ulere is sheer raw power incapable of interpretation. 
('t, Senator TYDINGS. Now, section 6(a) of this bill provides that the 

{"ongi-t>ss shall call a constitutional convention by a cOncurrent resolu­
,'finn without the need for Presidential appr<riral;by majority vote, in 
.~hpr word!!, without the need for Presidential approval. 

t'·<, Now, as I gather, it is ba:Bedon t.he ana.logy that Congre!!s acts alone 
?(withont Prl'sidential part.icipation in proposing amendments, hut it 
, dOl'S not follow, and I ask you, does it follow that the Congress can 

http:Maryln.nd
http:Sl'uat.or
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act alone in ca.llin~ constitutional conventions when article I, section 
17 of the ConstitutlOn says that "every order, resolution vote, to which 
the concurrence of the Senate and House of Representatives may be 
necessary, ~xcept on the question of adjo~rn~ent, .shal~ be. pr~nted ~ 
to the PresIdent," and I ask you whether If thIs legIslatlOn IS gomg to . 
pe:mit the passage of. such a concurrent resolut~on, ~ot by the t~o~.~ 
thIrds vote that hIstorIcally we have always reqUIred III any constItU'},l 
tional amendment, but by a majority vote, that they shall be able to . 
bypass the approval of the authority of the President ~ 

Senator PROXMIRE. Absolutely not .. The calling of a constitutional 
convention is such a solemn, such a powerful instrument, it can do 
so much for good and evil, that certainly the President of the United 
States, the only man who represents all the people of the country, 
ou~ht to have a voice in it. I would agreewholehea.rtedly with the 
pomt made by the Senatorfrom MlI!Yland. ';" ... .. . 

Senator TYDINGS. Now Section3 (0Yof, this proposal provides that 
the State petition, this petition, mind you which has no review by any­
one, which is not subject to thefeople, to ,the courts, anyone, shall be 
effective without the approval 0 the Governor of the State.regardless 
of what the constitution of that State says, what the laws of the State 
say, what the rules of the legislature say, we are going to say the State 
can call or can pass such a petition without any approval by the Gov- . 
ernor of that State. Now, would you have any comment on thati, 

,Senator PROXMIRE. Once again, I think it is exactly the same point.,~ 
This is a very solenm, important, powerful instrument, and the Gov"':li 
ernor is the only man in most States who Tepresents the entire State, • 
is their leading official. He should have a. voice. If you rule out both 
the Governor of the State and the President of the United States,it;. 
means no official who represents all of the people, either in the countI1'·· 
or of t~e particular State, would have a voice in this very powerful 
conventIon. 

Senator TYDINGS. Let me address your attention or direct your atten· 
tion to a series of questions by Senator Dirksen in which he asked you
in reference to pending proposals of .calling for a constitutional con· 
vention(which were made by) some malapportioned legislatures. He 
asked you how cOuld you argue that those proposals petitioning the 
CongresS to hold a convention permit malapportionment in one house 
of the legislature. He asked you whether, if you are going to say that 
these proposals are illegal or unlawful, every action of the legislature 
while they were malapportioned would not also have been illegal? 

I ask you,hasn't this point been specifically passed on by two. Fed· 
eral courts, one in Georgia .in the Toom.ba case,one in Utah in the 
PetU8key case, in which it is said that although the actions of the mal· 
apportioned,legislature which deals with routine affairs of the State, 
of course, couldn't be set aside, the courts would not permit the legis­
lature to act on matters involving their own mal apportionment. Spe­
sifically in GeorlP~ casein TooIl';lbs against Fortson, a three.j~ldge
Federal court enJOIned the GeorgIa General Assembly from callmg a·! 
constitutional convention to. revise the Stute constitution until the get!. : 
eral assembly is reapportioned in accordance with constitutional stand· . 
ards, and in its order dated June 24, 1964, the three-judge Federal 
court specifically stated: 

We do n6t teel. It would be proper to permit such new constitution as may be 
proposed to be 511''''''Hf'd to the people f{lr ratification or rejection when It II!, 
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.11 Is the case here, proposed under conditions of doubtful legality by a malappor­
Uoned State legislature. 
. As this order was being appealed to the Supreme Court of the United 
States II. new election was field in Georgia, and it was not necessary to 
enforce the injunction,'! .,,; 'n ,. . 

However, in thePetU8key case, ,the court held there that a malappor­
tioned legislature may be competent' pending its reapportionment to 
~!>.C; legislation generally but such a legislature has no com{letence to 
1l1itiate amendments to the Constitution to make legal}ts o~ Illegality. 
In PetU8key v. Rampton,-243 Fed. Supp. 365, decIded In 1965, the 

.. Court states : 
'~" . -I!.:":t - :' t..-- • ' - ,

,.; Ii. well·known general principle of equity requires that the malapportloned 
"'leglslature not consider or vote upon any proposal to amend the Constitution of 

the United States on the subject of legislative reapportionment. 

Senator PROXMIRE. lam very grateful to the Senator from Mary· 
land. That provides excellent legal support for the general opinion I 
gave that there should be a distinction between a reapportioned legis­
lature acting an its own malapportionment and prOVIding the general 

.~!musekeeping legislation and the other legislation which you are talk-
Ing about. .- ... ­

Senator TYDINGS. Let me refresh your recollection on one more 
~. point, and that is on the point that there is grave doubt, constitutional 
!, doubt, whether any act of Congress should bind a future constitu­
;;tional convention. In the debate on the floor of the Senate last April 
~.l967, y.ou quoted a distinguished constitutional au~hority, former 
{"RepublIcan U.S. Senator from the State of Idaho. HIS language was 
,-., this, and I use it to refresh your recollection. . 

Senator DIRKSEN. What was his name 1 
Senator TYI>INGS. His name was U.S. Senator Hayburn, and on the 

floor of the Senate, February 17, 1911, Senator Hayburn stated: 
. . I 

When the people of the United States meet In a constitutional convention 
~tbl'l"els no power to limit their action. They are greater than the .Constltution. 
,:tit They can repeal the provision that limits the right of amendment: they can repeal 
~?e'Very section of It because tiley are the peers of the people who made it. 
~~ ­

i ':\i'.. ". Does that refresh your recollection 9 . 
ry .Senator PROXMillE. It does indeed, and it goes right back to t.he very 
/:'. first point made by the Senator from Maryland that there is this very 
'fi:serious 9uestion as to whether or not Congress could take action as 
5<i this leglslation does here to limit whatever action a constitutional 
~.convention might want to take. I think that is a most important point. 
i;~ Senator TYDINGS. I thank the Senator from Wisconsin. I would be 
y~ibappy to yield to the distinguished Senator from Nebraska for whom 
;,,;1 have the greatest esteem and affection. . . 
t.; Senator HRUSKA. The Senator from Nebraska is interested in the 

.... arithmetic of the S~nator from Maryland when he says it is conceiv­
~tRble that States containing on1116.3 percent of the popUlation could 
~causea constitutional co~ventlOn to be co~v~ned and, presumably, 
~~:.therefore, only 8 percent masmuch as amaJonty vote IS necessary­
7: States representing 8 percent of the population, can control the cofl­
~;?vention. . . . .1',' 

~l; It would be my idea that in order for those 8 percent to do that, only 
~~thedelegates from the States containing the l6.a-percent population 

wouldb6 present at the session, and no more and no less, and it is 
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only by that curious reasoning that 8 percent would then be called 
upon to exercise and control the destiny of the convention. 

The question I would have is this: Is it reasonable to suppose that 
49 percent of the delegates or the delegates representing 83.7 percent 
of the po]?ulation would not be present at that convention, they would 
go home m a huff and say "A pox on your house. Go, ahead and run 
your convention. We want no part of it," and thereby 8 percent of 
the population's delegates could control the convention ~, 

Senator PROXMillE. I say to the Senator from Nebraska, without ac­
cepting-the' aritlunetic necessarily of the Senator from :Mary land, I 
think his point is right for this reason, that if 16 percent -of the popu.'~ 
lation represents half the States, and if. just, half the. people in each 
one of those States takes a position under the unit rule, the entire 
~tate vote will go that way j and you get a majority of the States vot­
mg that way. ',. , '. . 

In other words, 8.1 percent would control 16 percent., and;fherefore, 
you get in effect 8.1 percent having their will prevail. 
. Senator TYDINGS. I,vould be happy to give the facts, SenatOl', if 
you are rea.lly interested, . . .., 

You take the 26 smallest Stat~ of th~ Unio!!, and their popu1atioll is 
16.3 percent of the total populatIon of the U mted States. 

Now, each of these States has It delegation, and if you have a cliff..r­
ence of one vote in a majority and a minority position, and W1der the 
proposed ru-les the majority would control the vote of the, State dele, 
gatlOn, and that means 8 percent or a little, bit mor,e than 8 percent,
would be controlling. . . 

8enator HRUSKA. Under the unit rule. 

Sena.tor TYDINGS. Yes. ' 

Senator HRUSKA. That clears up the'muddled-thinking processes of 


the 8enator. from Nebraska. I can see the suppositious case that you 
put in that SItuation. 

Senator TYDINGS. I thank my colleague. '. . 
Senator HRUSKA, It is not infrequently that the Senator from Mary­

land changes the mind of the Senator from Nebraska. 
Senator TYDINGS. I would say more often not. ' . .* 
Senator HRUSKA. Maybe he can help me with this. Section 6(a) says 

that no Presidential signature is necessary, and later in the bill there 
are provisions that no Governor's signature is necessary on the pet.i­
tion for a National Convention. It has been held ever since the Repub­
lic started and continuing without deviation to the present that the 

, President's signature is not necessary for an amendment to be consti­
tutionally adopted. A question was raised to this effect in 1798 with 
regard to the 11th amendment. In the case Hollingsworth v. Virginia, 
Justice Chase said: 

There cali. surely be no necessity to answer that argument. The negative of the 
President applies only to ordinary cases of legislatlon .. He has nothing to do ~ith 
the proposition or adoption of amendments to the Constitution. 

That has been the undeviat~ng rule since. The matter of proposing 
amendments to the Constitution IS a Federal function delegated to the 
Congress, not to the Congress and the President but to the Congress. 
and likewi.se the ratificatIOn by the legislatures or the proposal of Ii 
National Constitutional Convention for amending th~ Constitution 
does not require the signature of the Governor because article 5say~ 
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that when two-thirds of the legislatures of the States propo!=e, and the 
Governor is not a member of the legislature and, therefore, has no 
part. It is not a legislative function, it is a function given and granted 
tl) the State legislatures, not the legislature and Governor. So maybe 
the Senator can enlighten me on that. 

, Senator TYDINGS. I would be delighted to have the opportunity, 
Senator. ' 

To refer you back to the decision,the rather cursory decision, in 
li98, is it not a fact that Justice Chase was commenting on a neces­
sity of a Presidential signature on the proposal, by two-thirds vote 

~'of the Congress of a constitutional amendment? 
,.... Obviously, his opinion was based on the ground that since you needed 

a two-thirds vote of both Houses for a constitutional amendment, a 
Pl'l'Sidential veto could have been overridden by the two-thirds ma­

,jf)rity and hence there was no need for the Presidentia.l signature; 
; whereas inthis bill you abandon the two-thirds requirement and you 
'move to just the simple majority. . 

Senator lInusKA. For a limited purpose~of calling the COllstitu­
,tional Convention which is a mandated, ministerial act after two-thirds 
(of the legislatures of the several States shall have proceeded. 
~"" Senator TYDINGS. But you do see the differencehetween the propmml 
1.be£ore .Justice Chase and the proposal we have before us. I mIght also 
~'point out as recently as 1943 in at least one State, Pennsylvania] the 
~Governor vetoed a petition to CongreSs by the State legislature tor a 
~;Constitutional Conven'tion and as I read article V, it is the States 
'"" wbich call it, and they should follow the normal procedure if the States 
~"theState ?f :fennsy 1 ~ani.a, the State of Nebraska, 'or the State of.Ma ry­
':iland has ill Its constItutIon that the Governor shall have the rIght of 
~~."Yeto and shall require a two-thirds vote rather than a majority. I do not 
i1think that the Congress of the United States should be telling the States 
'$:how they are going to file their petition, particularly when you do not 
;t'ne.n give the State courts the right to review the action of the 
~;le£islature. ' 
>l3enator HRUSKA. The Senator cannot ride two horses at one time, 

ii>T<1 am sure, dexterous as he is. He refers to normal processes of the 
l:l,'SWe legisla~ure requiring signatu.re by t~h~ Governor. This ~s not a 
;;~~al functIOn of the legislature, III fa.c~ It IS one of great. rarity, and 
;l~ __ '\'ery solemn and sacred moment. He hImself has so testllfied. 
~.~~Thl~ is not a normall~gislative function, it !s a funct~on prescribed 
~i'i<u'y artl~le V, and when It says on the a'pphcatIOn of legIslatures up to 
~)t'fl'o-thirds of the several States. ArtIcle V knew wliat legislatures 
",were, Rnd if they thought that it would be necessary to have a Gov­
~,;:~r's si~atu!e they would have said, assuming ~hatthey were writing 
;i",.tb19 ConstItutIOn for the people of the RepublIc to read and under­
:f;,~""d, on the application of the legis~atures plus the signature of a 
~}~Gol'ernor. . ' , 
'Wb' They did not say that. The legislatu~ is an ind~pendent, coordinate 
i'l ranch of the Government, and that 'lS what arbcle V says, and the 
,ct,.me thing in reference to the ratification-ratified by the legislatures 
\. oJ..tJ~.fourths of the several States or by conventions in three-fourths 
,.. of the. several States. ' 
':'.•...;. ;,~lf it is done by convention will the Governor have to sign it,1 
','.;~:,,:.Where is there any refe~nce to the Governor in article V W 
~'1': : 
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Senator TYDINGS. I do not mow whether the Governor will ever see , 
the matter again because the constitutiona.l convention might deter­
mine that the ratification snail be chosen or appointed assembl~ .' 
and that is one of my great fears in this whole matter that the ratifi­
cation would be' completely taken out of the existing b;iies of the State . 
legislature and the State constitutional authorities. ' 

Senator HRUSKA. In an effort to remove some of the concern and 
fears,from the soul of the Senator from Maryland, I am wondering if;' 
he woul~ refer to section 7 (a.) on page 6 of the b~ll wJl!.ch starts out; 
by readmg "Each delegate shall be elected·or appomtedm the manner 
provided by State law." Now he is a proponent and advocate of the 
people rulmg, that the Senator from Maryland has said so many". 
times, nnd I believe it. Would his heart be made happy if there were ..•... 
stricken from the bill the two words "or appointed' so that that sen­
tence would read, "Each delegate shall be elected in the mimner pro-. , 
vided by State law" ~ 

Senator TYDINGS. I think that would be a step forward, but that . 
would be the first step of the hike around the world. 

Senator HRUSKA. And you would rather have the Congress approv6 
the election of delegates in the several States? ... 

What method would you provide as an 'alternative? 
Senator TYDINGS. In that whole section, first of all, I think dele~ates, 

to the convention should be elected on a one-man, one-vote baSIS bye: 
the people 'of the State a.ccording to State law and according to thd~ 
State constitution, and I do not. think their election should be dete~ '.' 
mined by the legislature without any reference to State law or'State', 
constitutional procedure. ',".', . ' ,! 

Senator HRUSKA. The Sentence does'refer, it says, uProvidedby 
State law," and I presume there iB----'-' . ' '.. 

Senator TYDINGS. But there is alB<>-'---"- ': 
Senator HRUSKA (continuing), 'A presumption of constitutionality' 

of any State law, any act of the State legislature, and I would not 
imagine they would pass something that is unconstitutional. If we 
are going to proceed on that assumption and have fears on that score, 
is that any place in the legislative field that is going to give the Sen­
ator from Maryland an)" feeling of assurance or certainty? I cannot 
quite see thi~ busjn~ss of expectmg the pe?p!e to do the wrong thit}g.' 

The essentIal baSIS of Our whole RepublIc IS that men of good flUth, 
:will, act in a responsible and good way and the presumptIon shoul~, 
be given to that.' , " 
If we are going to' iftduIge in all kinds' of nightmares about the 

things, then we will never do anything, because the people might 
make a mistake, they might be pressured, they might even be bralIl· 
washed, you cannot tell in these modern days what might happen. 

Senator PROl:HIRE. May I say to the Senator from Nebraska my
point is that the people do not have a chance. . ; , 

Senator HRUSKA. By electing delegates.. " 
Senator PRoxMmE. But our statement is, you should noUet a minor­

ity,8 percent of the ,people, ~ecide on this. We want an opportunity for. 
amajority to decide on several way's, No.1, to permit Raclose to a 
majority as you can possibly get by whatever interpretation you want 
to put on article V ; No. 2, by permitting a man eJected by_ the people, 
all the people of the'Nntion, to have t\ voice in this, the President of 
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. the United States ; No.3, by permitting the man.t,the only man, elected 
~o be. hea.d of the St~te by all the people of the I::;tates;to have a voice 
tn thIS.. ,; " ' 

On all these grounds and all these steps the Senator from Nebraska 
takes a contrary position in sU1?porting the bill. He says that under 

'the circumstances so well descrIbed and agreed to, stipulated to, by 
,tbe Senator from Nebraska, so well descrIbed by the Senator from 

,~ Marylan4; neith~r the people, the Governor, nor the President should 
. bavoavOlce. . . 

Senator HRUBKA. The Senator does not say tha.t, It is the Constitu­
tion that says it. The Constitution' does not say a majority of the 
popular vote. . 
~nator PROXMIRE. Perhaps it does not, Senator Hruska, but you are 

.....• ying go back to the people. You say let the people decide. 
"i';',SenatorJIRusKA. Let the people decide. 
;;,';,OOnator TYDINGS. That is what we want, the majority of the people. 
" c Senator HRUSKA. If that is the case we should say every time the 

Supreme Court acts on a case, let the people'decide, refer their deci­
t;,~i~ to the people. Th~re is no waITan~ jor that i~ the' Constitution ~or 
~' 18' there any warrant m the ConstItutIon for lettmg the people deCIde 
;~bya. popular vote under article V. Until we change It, article V should 
;t"tnean and be applied for what it says. The people are making the deci­
~sion beeause they elect ~he delegates to t~e legislature, they elec~ the 
~~delegates ~ the conventIOn, and un~er artIcle V the States speak eIther 
~s by the legIslature or by the conventIOn. . 
..~j? ~ow, if we are goiIig to say by legislation? "Well, the people should 
:~f;,declde and, therefore, we will disregard artIcle V and we will say by 
~.1\•.PO.pular vote this shall be done," then we are doing great .vio!ence to 
ll(our pledge and our oath to protect and defend the COnstItutlOn and 
~,lpply it as it plainly reads. ..... . 
~"....~{&Dator PROXMIRE. Yes. What you are doing is that the people 
~~lIbould decide on the basis of your definition of the people. 
~~iV,' Senator HRUSKA. No; on the basis of the language. 
!:~,,,,,Senator PROXMIRE. You are not saying the maJority of the people 
~',_Jl decide or that the Court shall have a voice or that the President 
~~!tbatthe Governor shall have a voice. That is the difficulty with the 
5'CODstitution-­
~}< .Senator HRUSKA. It may be narrow, but it is article V that is narrow, 
~1.nd ~ aID; ~ing to. respect article V ~ it is. written a.n4 not rut some 
~~m It that IS not there such as msertmg the PresIdent s and the 
~,,~Yernor's signature .and popula! vote w~en they are not even men­
~jioned and when the hIstOry of artlcle V plamly shows what was meant. 
~~ ,;,1 aeoon~ the suggestion l?y the Senatot: from Illinois that if article V 
~:;l;1I bOt satisfactory to any Senator, let hIm get up on the Senate floor 
~iADd propose a·resolution which will amend article V. 
~.,senator TYDINGs. I am impressed by the distinguished Senator from 
;Nfbraaka'sargument and his eloquence. But I think he overlooks the 
~'~plete history surrounding the adoption of article V and, particu­
~Jarlj, the-arguments ofCo1Onel Mason of-Yirginia..who successfull v 
:~d the ~rst draft, the ~adison dl'l!-ft, and got the second ~ft 
"mththe specIfic purpose that It should gIve the people an OpportUDlty
;(lObnass

.,,~-.- 1 
the Congress.

~,,' '. 
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Now, if we, in a sense, structure article V in the Congress of the' 
United States rather than let the people have a voice, by giving control 
of a constitutional convention to 8 percent of the population of the 
United States and give them the right to amend our charter, I think; 
we do great violence to the right of the people of the United States,,; 
and I think it shows a lack of confidence in the majority of the people. 

Senator HRUSKA. The Senator again, by his deliberate statement, 
tries to tell the people of this Nation that this 8 percent, these dele· . 
gates representing 8 percent, are going to amend the Constitution. 
They cannot do that any more than the Senator from Mary land or 
myself can do it. All they can do, even if his computat.ion is correct, 
all they can do, is propose an amendment. 

Senator PROXlIIIRE. But it is a long, dangerous step. ' 
Senator HRUSKA. They could not change the Constitution. 
Senator TYDINGS. Let us concede every point made by the Senat{)r 

from Nebraska, that all those representatives of 8 percent of the people 
can do is propose it. ' " 

Senator HRUSKA. That is right. 
Senator TYDINGS. Don't you think that it violates the basic structure 

of our democracy to have amendments to the Constitut.ion of thl' 
United States proposed by representativeS of 8 percent of the people? 
You think that 8 percent of the people are so superior to the rest of 
us that they should be able to propose an amendment to the Constitu­
tion of the United States? ' 

Senator HRUSKA. No; I do not think it does, because in the first,~ 
place,"we are not a democracy, we are a federated Republic, and, in"; 
the second place, we have a, Constitution togo by. , 

So I say again, if some people are unhappy with article V let them"t 
propose an amendment to article V to say, "When two-thirds of the 
legislatures, joined in by the Governor, shall petition for a constitu­
tional convention." It could also say when the Congress passes a COD­

current resolution it shall be signed by the President. However" that 
is not the law today. The law is plain today. ' 

Now, that is separate and apart from its wisdom. But, at the same 
time, there it is, and I am not going to put myself on public record 
as saying I will favor a legislative proposal to disregard and to violate 
the clear meaning of article V as it stands today and as it has been ' 
interpreted all these decades. 

Senator TYDINGS. Mr. Chairman, I ask unanimous consent that I 
put the following statistics into the record at this point. In the 1960 
census the 26 smallest States had a population of 2D,312,000; the 34 
smallest States had a pOlmlatioll;- as of ID60, of 54,567,000; the total 
population of the United States for the 1960 decenniel census, 179,323,-, 
000. The 26-State proportional figure is 16.3 percent of the tOtal popu­
lation, the 34-State figt~re is 31 I?erc.entof the total population. 

, Senator DIRKSEN. WlthoutooJectIon. ' ~ 
have only one comment to make on this question ofrep6sing in ,', 

Congress any restrictive powers with respect to this. Alexander Hamil-' 
ton was fully aware of that in that very clear treatise in "The Fed- ' 
eralist." He wrote, simpl)' stated, that you could conceivably have &; 

Congress which, by the sImple device of inaction, refused to take any. 
action on the applications filed by the States either for amendmE'nt '. 
of the Constitution or in this case for a convention-simple inaction ~ 

I 
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an£! nothing more. So the CongresS could thwart the will of the States 
I8dof the people. 

In the campaign for ratification of the Constitution Hamilton and 
Madison had to go to New York and elsewhere and make it abundantly

. clear that if they did not like the Constitution there was article V, and 
in Hamil~on:l?, own language he says' no discretion remains in the 
Congress. It IS preemptory. " 
. I will be pretty ~areful about reposing any restrictive powers in the 
Congress oocallse It would appear to me, as a. matter of course, that. 
.-hen you got up to 32 States petitioning the Congress that instead of 
trying to get legislatures to rescind their action there ought to be peo­
l,le in the Senate going out encouraging the legislatures to act so that 
'!" come to grips with it, and so that we have a constitutional com'en­
taon, because the safeguards are there. . 
, I do not entertain for a moment the strange fears that motivate these 
interpgting titles to speeches and articles 'that "they are tampering with 
the Constitution," ns if there is no commonsense left in thiq country. 

<.;' 'Senator HRUSKA. I ask unanimous consent, Mr. Chainnan, that an 
i.~eerpt from Alexander Hamilton's Federalist Paper No. 85 bearing 
on thiS particu lar' point be printed in the record here in full text. 

?,'~ Senator DIRKSEN. Without object~on",;, . ' 
':\p(The document referred to follows:) 
,t·· .. By the flfth article of the plan the eongress will be ollUged, "on the application 
.;;'of the l('gl~latures of two·thirds of the . states (which at present amonnts to 
t,cllhle), to call a convention for proposing amendments, which shall lie t'lXid to all 
~' .. 'nb-nb! and purpo~es. as part of the constitution, when ratlfled by the l('glslatures 
":.' of tllree-fourths of the stat('s, or by conventions In three-fourths th('rl'of." The 
Z"..-ord, of this article are peremptory. The congress "shall call a convention." 
~i¥Notblng in this part.icular Is left to the discretion of that body. And of conse­
i,(;;~ all the declamation about their, ,disinclination to a change, vanishes in 
~"~' air. Nor however difficult It may be supposed to unite two-thirds or three·fourths 
s"fIit the IItnte legislatures, in amendments which may affect local interests, can 
("UNortt be any room to apprehend any such difficulty in a union on points which 
',. *no m4'rely relative to the general liberty or security of the people. We may safl'ly 
',c ..., on the diRlJO!lition of the state legislatures to erect barriers against the 
~chments of the national authority. 

Senator DIRKSEN, Professor I{urland, have you any questions¥ 
,./~1 Professor KURLAND. No questions, t?enator. . . 
(\ $enntor DIRKSEN. And Professor BIckel, what about you ~ , 
i!,~q" Profes.."lor BICKEL. Well, I hate to keep the committee, because it is 
R:getting late in the morning, but if there IS a moment" I would just like 
f.to,l!Uggest t{) Senator ~ruska tha~ arti~le V, while it .addresses itself 
~.~,.,qblteli~rally to the Issue of .ratlficatlon, does not, It seems to me, 
? ad;1'\lSS It!?elf at all to t,he questIOn of whether States are to vote by the 
:;:.''It,rule 111 ~hE\ C?nvention. It spe';lks of legislatures, Congres..'), con­
.j' l'tmt.ions, ratIficatIOn. It says nothmg that I can see about whether 
,f,in a'ClOn~ntion that is called by the States the States must yote by 
.q;.;lbeullit rulo. That seeins to me an open question. .' 
E'?&nator HRUSKA. Would the gentleman agree that there are two 
~.i~hod~ by which States can act, as. clearly setout in article V in the 
·:/fttJficatlOn process 1 . 

,:;\: Professor BICKEL. In the ratification process. 

,';;,Senator HRUSKA, Tha.t is by either the legislatures of three-fourths

S(..r~Statesor by conventions in three-fourths thereof, . . 

~,:::!tf;i.~,ould the gentleman agree ¥ 
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Profp.ssol' BICKI~L. Quite so, in the ratification process. . 
Senator HRUSKA. I fail to see any indefiniteness abOut it. Can I gel 

some explanation ~ . . ' 
Professor BIPKEL. Quite so. But, as I understood the colloquy be· 

tween yourself and Senator Proxmire, the issue was whether in the 
convention called by the States, in the constitutional convention, it 
was necessary under article V that the States vote by the unit rule, 
one vote per State, and that I do not see. '. ..~ 

Senator HRUSKA. I say the entire thrust of article V in the calling J 

of the convention and the rllltification of any proposal for amendment 
. to the Constitution, howe.ver derived, is toward a State basis. ...~ 

" Professor BICKEL. I qmte agree. ., 
Senator HRUSKA. A State basis; and it is upon that premise that .•~ 

the bill builds the idea that there should be the unit rule in the con· .' 
stitutional convention as well, so that there will be a continuity in· 
that reO'ard and a harmony in thlllt regard. ~. 

Professor BICKEL. If I may just continue this for 1 second, I quitAI 
agree with the Senator that the thrust of article V is the States call 
the convention, the States ratify the convention's product., 

What article V does not sa.y is that in the convention the States vote ~ 
by the unit rule as States; tliis the bill inserts as a choice, as a matter* 
of a policy choice made by Congress, and I understood Senator Prox·; 
mire to oppose that choice on the ground that, as Senator Tydings' ..~ 
arithmetic demonstrwtes, the result would be that in the convention,~ 
States r~preSentiI?-g a quite small minority of the popUlation might j
succeed m proposmg amendments. _:.-. 

That may be a g()oo or a bad thing-:-I think a bllid-but it is not com- , 
pelled by article V, and that is the point I am trying to make. 'i 

Senator HRUSKA. Of course, wouldn't that circumscrIbe very FtJt'~ 
~~~wactical su~ of any constit~i~~a.l amendment that 18 pr;f:~ 

Professor BICKEL. I should hope so. '. . . ..~ 
Senator HRUSKA. Because unless there is some certainty inasmueh~ 

as ratification must be on the basis of States, unless there is some sym-~ 
pathy for the proposal on the part of the majority, in fact, of three-' 
fourths of the States, there will never be an amendment to the Con~~ 
stitution. . ...~ 


Professor BICKEL. I should 'hope so. But I should hope also that the' 

convention's work might be more fruitful and might give more hope of 

ultimate success if, in pursuing its work, in voting in the convention, 

the vote was per capita, as it is in Congress and a~l Sta.te 1(',gislature8.~ 

I should hope that would be a better method for InSUrIng the suceess~, 

of the oonvention. :­

Senator HRUSKA. Even that would never succeed as a ProP~·i 

amendment because under article V when you come to ratification H 

doubt very much that three-fourths of the States'are going t.o say, "AII~'.' 

right, we will put ourselves on the chopping block. We will let eight. 

States in the Nation govern ~h~ Constitution." I ,imapne .eig!It f'tat('!C~ 

would have as much as a maJorIty of the populatIon m thIS NatIOn.It: 

might be 10. . ':)1 


Professor BICKEL. Well, Senator, we are discussing a provision iDe 

the Ervin bill that the States shall vote by the unit rule in the conve~\' 

tion, and your support of it, as I understand it, is based on the propo-'> 
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aition that it is not going to come to anything, it does not matter, the 
.,c:onventioh will vote essentially by majority vote anyway because the;
~uld never propose for ratificatIOn an amendment that had behinc11t 

only 8% percent of the population. 
,.r.,., ,But thateis a rather negative way to support an affirmative }?Oliey 
. decision by Congress that the States should vote by the unit rule m the 

c:onvention. I see no reason why that should not be provided. 
># Senator HRUSKA. You see, we might have a runaway constitutional 
::,c:onvention. I suppose a legislature is a runaway legislature, and a 
,constitutional convention is a runaway constitutional convention if it 

,:does somethin~ that one considers undesirable. But we ('ould ha"e n. 
,:':runaway constItutional convention controlled by eight States, I will 
) have to get the figures and add up enough States to make a majoritv 

o.f tho Nation, and that would form all oligopoly of the federation 0'£ 
~tntes. • .. " . . 
; That is not what the Constitution provides for. This is a Constitu­

.. hon of federated States with equal representation in the U.S, Senate 
foI' each and every State, and for ot.her purposes the State is consid­

,enad as 1\ unit of government. " ,j' 

,'i:lfwe want to rub that out, then let us resort. to the regular amenda­
~,tory process to achieve it. Let us not. try to do it legislat~vely. . 
:; 1'rofe88Or BICKEL. What I was pomtmg out} Senator, IS that on tIns 
;".point, we do not need the amendmg.proceSs.,pOO8.use article V leans 
,,'IIS entirely free. On the ratification and the calling we are bound. On
k1aow the convention votes, we are under'a,rticleV entirely free, and the 
t,th.oice. is a stark one, whet~er to l,et the convention act. by .poRSibly a 
tf4:DUnority vote on a populatIon basIS, or whether to reqUire It to act as 
': all our legislative bodies act, by a majority vote of persons pl'e!'ent, 
;: presuJnILbly representing a majority ofthe population. . 
'J ,·Senator HRUSU. Is thattrue in the Senate of the U ruted Stat.es ~ 
i", ~rofessor BICKEL. That is not necessarily true in the Senate of the 
"Uruted States. . . " 
~. Senator HRUSKA. Would you have it apply intbe Senate of the 
,,;·United States ~. I " '. 

i~' Professor BICKEL. lam bound onthat, Senator. .' 
.:' Senator HRUSKA. How are you bound ~ '. 
;ii"~ Professor BICKEL. By the Constitution. ' i • 

q;'" Senator DIRKSEN. Professor Mcyloskey, any questions! 

~l'Professor MCCI..OSKEY. No questIOns. ' ", 

~t ., Sena.tor DIRKSEN. Thank you for your fine testimony, Senator 

f',Proxmlre. '.,' ",. !, , ; , . i • 


~~~; Senator PIWXMIRE. Thank you. 

~;:~' Senator DIRKSEN. Our next witness is Theodore Sorensen. 

~:i!', I might say a~o?t ~r. Sorensen that i he was born in Lincoln, 

~ lfebr. I hope my dIstmgulshed colleagu&-7-- . ' " 

r;!':~ Senator HRUSKA. I have taken note of that fact for many, many

{f;:.,.rs, as the witness will testi~y. . 

~1Sena~r I?IR~S.EN. l{e receI.ved a B.S. degree and an LL. B. from 


. 'iii,. Umversity of Nebraska III 1949 and 1951} and was admitted to 
~;'be Nebraska bar in 1951. From 1951 to 1952 he was a staff attorney 
flor the Federal Security Agency, and in 1952 served on the Senate 
tltaS ft' of the Joint Committee on Revision of the Railroad Retirement 
i1Btem. In 1953 he became administrative assistant to Senator John 
~' , 
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Fitzgerald Kennedy, and served in that capacity until the late Sen­
ator was elected President. Mr. Sorensen then became special coun­
:sel to }>l'esident Kennedy and he now practices law in New York 
'Citv. 

}Ie is the author of a book, entitled "Decisionmaking in the White 
House" and a book on his association with President Kennedy entitled 
"Kennedy," published in 1965. 

Mr. Sorensen, we will b~glad to hear you. . 
Senator HRUSKA. Mr. Chairman, I would like to add my welcome 

to the gracious welcome and introduction which the chairman just 
made. . 

",Ve have had occasion to engage in colloquy and in discussion be­
fore, and unstrangely enough, Mr. Sorensen and this Senator hav8 
not always agreed on philosophical questions, but we have always been 
congenial and good frIends, and for that I am grateful. 

Senator TYDINGS.' I, too, Mr. Chairman, would like to take this 
opportunity to welcome your distinguished witness. I have had IJer· 
Ronal friendship with him for many years, and I am delighted that 
he has reached the same eminence 111 the private practice of law as 
he did in the Government while he was here, both the executive and 
legislative branches. 

STATEMENT OF THEODORE C. SORENSEN, ATTORNEY AT LAW 

Mr. SORENSEN. Thank you Mr. Chairman and gentlemen. 
I am here in response to Chairman Ervin's invitation, for which I1fI 

am grateful, and .appea~ ~ot in any representative capacity but simply 
as a concerned prlva1e CItizen. ..~ 

I am 'concerned about the choice between constitutional crisis and'; 
constitutional chaos which would almost surely confront this country 
if t.he effort to call a new National Constitutional Convention ever reo t! 
ceiyed the endorsement of 34 State legislatures. ·We are perilously c10!l8 

to that point today, 32.States at last eounthaving enacted and trans, 
mitted such reiiolutions in va.rying forms. In the absence of any con­
gressional standards or procedures, in the absence of any precedent 
other than the Convention of 1787, the country might well experience
i3ither a bitter and confused dispute-possibly spilling into the courts­
()ver whether the Congress should or must call such a Convention and 
under what conditions, or, on the other hand, a runaway convention, 
under preSSure if not domination from all kinds of special interests, 
tinkering in unlimited fashion with the greatest charler of governmenL 
ever known to man. 

No matter how many and how sincere are the assurances from the, 
hackers of" a new Conven.tion that their sale cOncern is reapportion-,;, 
ment, no one can safely assume that the delegates to such a Conven- j; 
tion, once seated and in action, would wish to go home without trying. 
their hand at improving many parts of this delicately balanced doeu-;7: 
ment.. All of us know of the pressures that will then build up to amend~ 
the Rill of Rights, to halt supposed pampering of the criminally ac-, 
cU!led, to stop so~calledabuses of the fifth amendment, to limit f~~i 
'speech. for thedisloYlll, to reopen the wars between church and sthte,"i 
to Ii III it, the Supreme Cbl1rt's.jurisdicti~n or the gresident's veto pow(lt,; 
or the Mngresslonnl wannaktog authorIty. . .. . " 
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The kinds of amendments likely to be considered are reflected in 
those introduCed in the Con~ess this year, including those that would 
abolish the income tax, reqUIre a balanced budget, permit prayers in 
public schools, elect the Supreme Court, regulate pornography, limit 
weilLI security taxes, restore t.o the States certain rights taken away 
by the Court, require the adVIce and consent of the House to treaty­
making, allow each State to enact its own legislation on questions of 
dteency and morality, preserve OUi' Na.tion's spiritual heritage, and 
fStablish the paramount right of society and the individual to be pro­
te<dN1 from crime., .. 

. Other proposals contained in various State applications for a con­
~,stit\1tional convention over the years have included world federal gov­

emment, State control of education, revision of article V, provision 
for a higher court above the Supreme Cou~ abolition of Federal en­
~rprises, the allocation of oil and mineral rIghts, and changes in the 
electoral college. The current church-state debate in N ew York over 
ita proposed new State constitution illustrates the bitterness as well as 
the strength of both those who feel that the first amendment "wall" is 

."hot. high enough and those who might be inclined to lower it. 
~}r~ Whatever one's party, or I?hil~sophJ,J whate,:er h~s positi.on on a par­.\. tieulnr amendment or hIS faIth III our ;:;tate legIslatIve bodIes, the pros­
.: rect. of wide-open dabbling with the ..classic work of 180 years ago 

can only fill the constitutionalist with alarm. Unlike 1787, there is to­
·... day no nationwide need or demand for such a Convention. There are 
,Do flaws in our system requiring so radical a step. There is no dim­
~~, t'Ulty-as is true of some State constitutions-in invoking the usual 
,amendment route. . 
~I realize that such a oonvention could do no more than the Congress 
"an already do; namely, propose ~endments for ratification by at 
';,1f.tt.<;t 38 States. But Cbngress does not merely propose amendments. It 
&,Ii-:st ~pproves them on t~le basis of its own insight into Fede!3-1 con­
{ltltutional problems. Nelther the members of a new ConventIOn, nor 
;:tbe State legislatu!-,es-or State conventions-which ratified their pro­
'. JI06nls, could pOSSIbly have the same knowledge of Federal 'problems 
'(_ u the Congr~s or the same degree of ~sponsibility for meetmg the!'". 
0Th~ Convent.loll route has the effect, m t.he absence of Federal legIS­
.;,~ !ahon, of p,ractically bypassing the body who ·will bear the burd~n. of 
'nnplt'mentmg nny amendments, and whose members by defimtIon 
. ~ter reflect the national interest and long-ra.nge perspective than 
,.t1&her the State legislatures or a temporary convention whose dele­

;.': ~1.1'f\ need not run for reelection. I note, for example, that seven State 
~. ~.B}slatures have petitioned. for a convention to }!ropose ~he so-cal~ed 
'-Uberty Amendment"-whlch would repeal all Federal Income, gIft, 
_nfl. psi ute taxes, liquidate most Federal programs, and necessitate a 

,natIonal sales tax. But I doubt if very many of the Congressmen and 
;: &o..nators from t.hose same seven States would ever vote for such an 
t. irftsponsible proposal. 
I:'. It was for these reasons that I proposed last spring that the Congress 
: J1lt'Olve itself in this whollY' unused amendment route-the convention 
,lOaf.te--;-by enacting legislation for th~ implementation of that portion 
" arbcle V; and it IS for these reasons that I cominend Chairman 
\:~~n for his initiative in introducing the pending bill. 
~>,,<-';;.'-t: ' 
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In my opinion, the basic legal premise of S. 2307 is valid. The con- . 
stitutional authority of the Congress to establish rules and procedures 
regularizing the use 01' applicatlOn of principles set forth in the Con­
stitution has been too frequently exerCIsed to be doubted today. More;'" 
over: because St.ate legislatures in proposing amendments via. the con­
ventIOn route are performing a Federal function derived from th~ . 
Federal Constitution, they could not be heard in court to complain 
about the imposition of reasonable standards and procedures by the 
Federal Congress, so long as their fundamental right to amend tile·· 
Constitution IS not thereby impaired. Article V, it should be noted, 
gives to the Congress both the reSt'onsibility for calling such·conven- , 
tiOIlS and the sepal'ate responsibilIty-which could lOgIcally be exer· " 
cised.at the convention's cloSEr-Of determining the mode of ratification 
lor any amendments proposed. It also contains certain restrictions on 
the subject matter of proposed amendments. The original Constitution 
itself waS submitted to the Congress for that body to submit to the, 
States in accordance with the original call of the Convention; nnd 
Federnlist Papers 43 and 85 seem to assume that future amendments 
woul d be considered piecemeal, not wholesale. ..' 

Thus it would appear that the authors of the Const.itution c1earJ1~ 
contemplated the enactment of legislation such as S. 2307 giving Con· \ 
gress a role p,rescribing the conventi.on-n,ffien~ment pro.ces.~; and \he; 
courts, by ruling that other congresslOnal actIOns of thiS kmd~wltlt " 
respect, for example, to ratification'-"'-are "J?olitical" questions, hn,-e 
made clear that they will not question the nght of Congress to ennct 
such legislation. In short, I fully concur with Chairman Ervin that 
Congre..c;s has both the power and the duty to implement article V, to 
prevent the crisis and chaos that would otherwise result and to restrict', 
any such convention to those topics that are specified in the applica·) 
tions of State legislatures. These limitations, the clarification of the;, 
rescission and ratIfication processes and the assertion of congressional 
review all represent commendable steps forward,' . , , , 

Much to my regret, however, other portions of S. 2307 as presently' 
drn.fted contain serious flaws which, if enacted, would make the threat. 
of a national coristitutional convention more dire than ever. Indpro, 1 
regard t.hese flaws as dangerously destructive to our basic constitutional, 
'principle..,>. . . ' '£ 

Under section 7(11,) the delegates to such a convention could be Rp"; 
pointed instead of elected. I know of no modern precedent or accerta-' 
ble rea.~n for permitting the very State legislatures who call such. ,; 
convention to avoid by State statute the popular eleetion of their dell'" 
gates. A Constitutional Convention is the embodiment of the ultimate 
power of the J?cople; surely its membership must be direetly chosen. 
by the people It purports to represent if we are not to turn the clock 
back to the dal's before the direct election of Senators. ' 

Unoer sect.lon 9(1\.) each Sta.te delegation to sneh convention is!o 
lutve one vote, regardless of sum. That proposal is so fla.grant.ly In, 
violation of the one-man, one-vote dOctrine-and so obviously con-; 
fmry to the very notion of It representative body-that even a coOn·' 
stitutional convention founded on such It 'premise could not withstand ' 
judicial injunction. I am' assuming, I mlg-ht add, that "Represent.", 
tives in Congress" in secHon 7 (a) liS It bt1.SIS for com;ention apportion- '. 
ment means' "representatives to the U.S. House of Representatives':,.; 

! 
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\Il.,itdoos elsewhere in the Oonstitution. Any other 'meaning would be 
:' an unnecessary distortion. of the convention's representatives. 
, 1Ii."!tory and the Constitution make special provision for equal suffrage 
" in one of the two Houses of Congress; and considerations of diplomacy 

!lnd soYereignty have necessitated it in the U.N. General Assembly j 
but neither of those bodies is a proper precedent for a constitutional 

. convention convoked in the name of the people with power to submit 
far-reaching amendments. In addition, the pro~sed unit nlle for each 
State delegat.ion would, even if each State s vote were properly
:weighted, place R curb on dissent o;nd diversity which should not be 
Iml,losed by the Congress but at best adopted or not adopted volun­
tarily by each State, as is now the case at our political conventions_ 
. 'Finally, under section 10(a) such conventions would propose 

amendments by a majority of the total votes cast. The Congress, on 

the other hand, can propose amendments under article V only by a. 


. t.f)-thirds vote in both Houses. A convention, for the reasons previ­

',-,,,,,Iy indicated, will not be entitled to the same confidence in its de­

;'( JiJll'rations, in my opinion, as the Congress; and,it would be most 
" lIn",iso to make even easier its submission ofatnendments. 
~, .., The combination of section 9 (a) and 10 (a) is particularly disturbing. 
"',;:Any amendment submitteed b;y the Congress has first been approved 
~,br not only two-thirds of the Senate-which means at least 34 States 
'fi and possibly all of them";':'but also two-thirds of the House, which 
!:'me&nl! R.t least 290 Members who, even if they came from the smallest 
I,:tmnstitu('ncies, would still represent roughly two-thirds of the popn­
;:,:lat,;on. Rut nnder section 9 (a) andlO( ~h after 34 States which might 
!\,c'f,u"{'SI'nt as little as 30 percent of the popUlation had called t.he con­
~;ftntion, 26 States representing one-sixth of the popUlation could pro­
;; l'H1ee new amendments before 38 States which could represent. less than 
~rtO pt'reent of the popuiation ratified them. Such a possibility drasticallv 
';Ill*'ts tlle very checks and balances on which tile Union WIlS founded. 
;"r..\nd if under section 7 (a), the delegates in those 26 States were ap­
%,~rointetl and not elected, the travesty on democracy contained in this 
i':'~s ',"ould be even more shocking. 'rherefore, I strongly urge the 
({.~ndment of S. 2307 to provide that all delegates shall be elected and 
?l'I!pl't!S('nt a substantially equal portion of their State's population, that 
i:\,;~ d~leagte shall have one v?te to be individ~al1y cast, a~d that a 
:!:.hro.thlrds vote of the conyenhon shall be reqUIred to submIt amend­
~1Mfttafor ratification. In the absence of .such changes, this bill will do 
~:1nDft! dAmage than it prevents. '," .J.!. . 

i~~:~>I would also respectfully urge: 
!;'?(1) Reduction of the 6-year period provided in section 5(a) during 
:¥...hieh two-thirds of the States may propose the same amendments via 
~'theoonvention route, in view of the 2-year period in which a two-~hirds 
~,'W'Ofe of ~ch House must be obtained to propose amendments VIa the 
·t.~lOnal route; . 
~;,r':(~) A cooling-off period in section 6 of at ~east 1 y~ar .between 
~fl~Pt by the Congress of the necessary two~thlrds applIcatIOns and 
~J~fic a~thorization by the Congress of so potentially drastic a con­
':,··"••bon· 
~"t·(!J) Arequirement in section 3 that such appliCations be the product 
~;., ,the Moms legislative processes at the ~t~te leyel as such State 1'e9uires 
z{!~:the enactment of a State law, Its dlstmgulshed from memorIals to 
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the Congress-but not including a.pproval by its Governor which, I 
must infonn my friend from Maryland, I now agree could not be 
constitutionally required; 

(4) A requirement in section 6 that the Secretary of the Senate and. 
the Clerk of the House report annually to their respective bodies on 
the applications on file, to prevent the kind of surprise which came 
upon the Congress this year; .'. 

(5) The deletion as premature of those provisions attempting to 
sJ?ecify now the method and time period of ratification in sectIOn 6(&) 
(3) and (4) and the compensation of delegates in section 7(d); and 

(6) I am submitting a list of seven very minor and largely technical 
or clarifying amendments as an appendix to this statement. .. 

I appreciate, ~r. Chairl!lan, ~he spirit witp. ~hich.Senator Ervin h.1l91 
put forward tIllS draft bIll WIthout conumttmg hImself to all of Its ' 
provisions; and I know that this committee's deliberations will be 
guided by that same devotion to our Constitution and admiration for 
Its authors that guide every practitioner of the law. 

(The appendix referred to follows:) , . 

ApPENDIX 

TECHNICAL OR CLARIFYING AMENDMENTS TOS. 2307 

Page 4, line 5--substitute the words "Section 6" for the words "Section 8" 
Page 4, line l3-insert the word "effective" before the word "appllcaUons" 
,Page 4, line 23-substitute the word "record" for the word "tabulaUon" 
'Page r..line I-delete the words "tbe legislatnres of" 
'Page 10, line 22-{}elete tbe words "the legislatures of" 
,Page 7, line 24-suhstltute for tbe words "bave not been" the words "cbange! 

or additions are different in general nature from those" 
iPage 8, line l~delete remainder of sentence after word "require" 

Senator DIRKSEN. Thank YO'!J Mr. Sorensen. 
Do you ha.veany questions, t;enator Hruska 1 
Senator HRUSKA. I just have one question, Mr. Sorensen. It is , 

splendid statement and I commend you for it. It is restrained and it5 
is factual in many"many ways. I would respectfully differ with some 
of the suggestions thn.t you make 'by way of amendment. ,­

Can an analogy really be drawn between the necessity to act on '.i 
~esolution in Congress by a two-thirds vote within a period of 2 years,Y 
m order to get a proposal for an amendment properly submitted to~ 
the State legislatures, and the other situation of having the legisla­
tures limited to a 2-year period in which to petition Congress for a'; 
convention? 

I cannot quite follow you when you suggest that, since Congress must 
act within 2 years, therefore everything else by way of proposing a' 
constitutional convention must be done within 2 years. 

Mr. 'SORENSEN. I am frank to say, Senator, that I think the calling 
of a national constitutional convention is such a serious step that It' 
should not be made easy, it should be made difficult. ~;; 

Senator HRUSKA. And it should not be made hastily. Some legisla-: 
tures meet only 60 days, some 90 days, and since it is an event of gr:ent .•. 
rarity, don't you think that they ought to discuss it at one sessi0:!l;" 
come back a couple of yeQ,rs later and say, "Where do we stand now! .,; 
That would give them an opportunity to act studiously and properly,I,;. ,. 
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t Mr. SORENSEN. Each legislature m~ts ,at least every 2 years, and 
, !Orne of them do meet every year, so thlilt the 2-year period would cer­

tAinly give every legislature a chance. Perhaps as Senator Proxmire 
.,gested, a 4-year period would be an acceptable compromise. ' 

'. do not, however, underestimate the dIfficulty of getting a two­
,thirds vote of the Congress even in a single 2-year 1?eriod, so that I 
.~ink that the process of amending the Constitution IS difficult under 
either route. " 

Sen1\tor HRUSKA. Of course, 2years is n. misleading term not inten­
> tionally, but in fact, because of some of the legislatures being allowed 

" to meet only 60 or 90 days. Now that is not 2 years, but rather 60 or 90 


~', days and between the time of proposing a resolution and its adoption, it 

:'.; haS to go through two Houses, and so on. Ifwe put it in'lI;erms of legis­

lative ~i9ns perhaps that would be' It'little easier to understand, 
~ould It not¥ 

.;::Mr. SORENSEN. Yf'S. 
, Senator HRUSKA. It is one possibility. , 

s, 9n another SCOre on page ~ofyour statement y~u suggest the re­
''l.ulI'ement that such applIcatIons-excuse me, I wIthdraw my ques­
,: lIo,n. I had hastily read that and understood that there was a proposal 
;~,tolneludelthe signature of the Governor. 
~;.11rr. SoRENSEN. No. 
;;:""~a!-<>~ HRUSkA. It is the State legislature by itself that takes that 
~;"Ion, IS It not ¥ ' ",';, ," 
1",,'llr.SoRENsEN. Yes. . 
$f/:'~l1tor HRUSKA. And, of course, there is that reference to Feder­
~~~aper No. 85 of Mr. Hamilton wh~ch pretty much goes into that 
ill,*l1atlon. ' " ' 

{>:l(r.SoRENsEN. Yes, Senator. , " ',1',' 


~,:!~ Senator HRUSKA. Those are all the questi~ns I have. . 

f;" llr. SORENSEN.. I 'am sor9' that my frlen~ from Maryland IS nC?t 

~- because whIle I admIre the effort whIch he has made on thIS 

'; In!'tter, I do have admiration for Nebraska lawyers, and I must agree 

~;),~ltt4YOU that the Governor and the President are not a part of the 

;;:~C!eV process. 

~' ~ Senator HRUSKA. Thanks very much. Those are all the questions I 

",;"'fe. 

~: Senator DIRKSEN. Mr. Sorensen, where Congress fails to act in 

~'_ending the Constitution! and loudhly ' have this one remaining 

[;lOUIe; namely, the applicatIOns 0 the States, have you any comment 

~lrpon the inclusion ill those applications of limitations on the subject 

~,~tter that you would like to see handled in a convention W 

~ii)lr. SoRENSEN. I believe that the provisions in S. 2301 which would 

;t.nquiro the State legislatures to set forth in their applications the 

~,,,lfcific matters 011 which they believe a convention should be held, 

\~'", then the subsequent require,ment t,hat the conve,n,tio,n limit itself I",~tha.tRubject matter, are valid., , 
;;;.,,;r'Senator DIRKSEN. Are you of the opinion that under the present 
',:1angtUlSlO of article V that is an entirely open question i ' ' ,
" ur.,~RENSEN. Yes. ' , 

!nator DmKSEN. And that the Congress could.not put restrictions 
inhibitions on a convention 1 " " , " 
~llr. SoRENSEN. I would be very much afraid of that._. , 
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Senator HRUSKA. Would the Senator yield ~ 
'Would Congress be limiting or restricting the States or would Con· 

gress in Senate bill 2307 simply be assuring, making assurances, t(), 
all the States and the people of the Republic that only the text of the 
resolution And the petition of each State will not be exceeded in the 
convention? 

l\fr. SORENSEN. In the convention. 
Senator HRUSIiA. In other words, any limitation of scope will not 

be impo!':cd by Congress, it will be imposed by the text of the State 
legislature's resolutions, Rnd all we undertake to do in S. 2307 would 
be to say whatever that text is, t.hat is what will be considered and 
nothing more; isn't. that the thrust of 2307 ? 

Mr. SORENSEN. That is correct; yes, sir. .~ 
Senator HRUSKA. Now, then, could you conceive of the legislatures 

of two-thirds of the States saying, "W'e petition the Congress' for " 
a const.itutional convention which will consider a general revision of 
the U.S. Constitution"? 

I~that a possibility? 
Mr. SORENSEN. I would have to-:-- ­
Senator HRUSKA. And if so ,is there any way that the Congress cIlD 

say, "You cannot do that"i 
',Mr. SORENSEN. S. 2307, Senator, refers to a State's request for the 

calling of a convention "for the purpose of proJ?osing one or more 
amendments of a particular natUl'e to the ConstItution, and strrtilll! 
the specific nature of the amendment or amendmpnts to be propo~ed." 
I think thnt is a desirable safeguard, which would pre\'ellt the kind of 
wholesale application by the StAte legislatures that YOIl describe. 

Senntor HRUSKA. Is it a. constitutional 'limitation? "'here do we 
h:tv(, Inn,!!ullge whi('h will enable us to negate the express wishes of 
two-thirds of the Stnte legislatures saying ,,-hat they want 1 

MI'. SORENSEN. Once S. 2307 has been passed it stands as an act of 
Congress implemellting and interpreting article V, which, similAr to 
other acts of Congress on many parts of the Constitution would, I 
bel ieve, stand. Yes. 

Se.nator HRUSKA. ,"Vell, we can ,get into that fjueAtion in ,greater de· 
tail later. But it, seems to me that one of the points that we onght to can· 
vass, Mr. Chairma,n, when we get into executive session a,nd or witnes.~!'S 
as they appear here, is to determine whether we want to forecl08A by 
statute the rjght of two-thirds of these State legislatures to say the time 
has come that we want a ,general revision of our Federal Constitll# 
tion. If two-thirds of the State legislatures say, "We want that con­
sidere,d," I would have misgivings, that we by statute, can deny them 
thnt ri,ght-we, meaning the Congress of the United States. 

1\1r. SORENSEN. Perhaps it is a question of semantics, Senator, since 
presumably a State could list practically every article in the Constitu· 
tion in its request. 

Senator HRUSKA. Yes; they can do it the hard way. 
Senator DmKsEN. Professor Kurland, have you any questions ~ 
Professor KURLAND. No questions. 
Senator DIRKSEN. Professor Bickel. 
Professor BICKEL. One brief question, if I may. 
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, llr. Sorensen, I take it the reason you thing the Governor is ex­

'duded from the proposinKProcess in the States IS that article V refers 

"to the legislatures of the States-it says "on application of the legis­
latures of the Sta.tes." , 

. Mr. SORENSEN. Yes. " . , 


Article V refers to the legislatures, both with· respect. to the pro­
posing of amendments via the convention route and the ratification of 

",amendments. I believe the courts have held that in the ratification proc­
fl!I8t~e Governor's participation is not required, and I would assume, 

",Ioc!tIt would not he- ' 
< .J:"rofe~or BICKEL. That is the point I waS coming t.o. The courts have 
~,;...held It was re9uired or forbidden. In other. words, the conrts hay~;
"",18 I understand It, held that the phrase "legIslatures of the State!' 
'; means that the framers of the Constitution wanted to be sure to in"el't. 

'tbelegislatures, but they did not necessarily intend action by the legis­
latures exclusively outSide the normal legislative processes of the State.
As lunderstand it, what the States have been told, in effect, is, "If you 

D,want to insert your Governor into it you may; if not1no." 
Wit' Well, all right, if it is an open question under article V, then I do not 
t~Why Congress cann0.!i as it could in providing for the ratification 
i~Of an amendment, say, "This time we choose that you should insert till' 
~,Oo\"emor." 
'8~/ llr. SORENSEN. I did not read the decisions that way. I thought it 
zywas left up to the individual States \IS to whether the;y wished to lIlsert 
,~;, die Governor in t~e process)...which is!1 different question from whet her 
\dlfl Congress can msert the liovernor m the process. 
;i, Professor BICKEL. Well, all I mean is that tliis process of applica. 
, hon nnd ratification is essentially a ;Federal process as to which, when 
.<Conw:es.~ has said nothing, the Stat~ may do as they wish, but it is 
. ~ntJalJy a Federal process. Hence, when Congress chooses to do 
~.. lOmet1Jing it is free to do so,' and certainly under article V it is free 
k,todoso. 
%~~Profe~r M<?CLO~KEY. I wond~rH I might ask Mr: So~nsen for 
f,\~e brief clarIficatIOns of congressIonal powers of ratificatIOn under 
1;,t.rtlcle V. 
: I understand from his suggestions they do imply that he believes 
Congl'f~S does have rather broad powers·to prescribe the procedures 

rIt} which the conventions shall be chosen and the route the com-en­
;£.tJo!, shall proceed. So procedurally you think the Congress can pre­
.:)~be; that is correct, is it not i 
;>: Ifr. SOREN!1EN. Yes. 
~tY Professor MCCLOSKEY. Are you also entirely sure one way or an­
t';''G4her that Congress has no power over the substance of the proposals 
: IMt. are submitted ~ Are you clear that Congress is in no position to 
:' di!l6pprove of the substance ~ Article V simply says Congress shojI 
lj.-.JI !' ~om-.ention.. Ar~ you ~ssuming that b~comes 1?urel~ ministerial, 
\a IDtl1lsterIal obhgatIon, WIth no congressIOnal dIscretIOn once the 
~~~ion of procedures is dealt with i 
~',)Ir. SORENSEN. I would not want to say that 1. was absolutely sure 
~,-'t.an1thing in article V, Doctor.' It is certainly a. confused area of 
~itutlonal law. It is my view, thQugh, that,the combination of . 
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language in article V and the language in the "Federalist Paper" which 
Senator Dirksen previously quoted, would certainly limit very sev·, 
erely the role of Congress in reviewingthe subject matter which could 
be submitted"once the States had specifically indicated what subject 
they wanted taken up in constitutional convention. " 

Senator DIRKSEN. If there are no more questions, the hearing stands" 
adjourned until 10 a.m. tomorrow. "' 

(Whereupon, at 12 :15 o'clock, the committee adjourned, to reconvene 
at 10 a.m., on Tuesday, October 31, 1967.) 
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TUESDAY, OCTOBER 31, 1967 

. U.S. SUATl!I, 
~",: SUBCOMMlTl'EIl ON' SEl'ARATION OF POWl!lR8 

!'it", OF THE COMHlTl'Dl ON THE JUDICIARY

,'ttl""": WaBhington, 'D.O. 
~e subcommittee met, pursuant to recess, at 10 :10 a.m., in room

" i New Senate Office Building, Senator Sam J. Ervin, Jr., 

,JH'!Siding.
ii;, Present: Senators Ervin and ':!)dings. 
f l Al80 present: Paul L. Woodard,chieI counsel; Lawrence J. Brady,

:miof»t'ity counsel; Prof. Philip B. Kurland, chief consultant; Prof. 

dRnbert G. McCloskey, consultant; and Prof. Alexander M. Bickel, 

:tcIIl!!ultant. 

;("d,Senator ERVIN. The subcommittee will come to order. 

~J~The first witness today }S D~.. Wallace Mendelsoll, from the Depart­
~nt.of Governm~nt, Umversity of ~e~as. .' , . . 

~r Dr. Mendelson IS professor of pdhtlcal SCIence at the Umverslty 

~.f T,ex08 Austin, Tex. He was born in Dubuque, Iowa, on September 

,"'""" ,1911. He received an A.B. degree from the University of WIsconsin 


1936, an LL.B. from Harvard in 1936, and a Ph. D. from the 
,iliYersity of Wisconsin in 1950•. 

~~Vnaddition to teaching at the University of Texas, Dr. Mendelson' 
iit~ taught at the universities of Missouri, Illinois, and Tennessee. 
'.'~"i.":.Dr. Mendelson is the author of "Justices Black and Frankfurter: 
~, iet in th~ Court," and "Capitalism, Democracy and the Supreme 

~, ,,' urt." . 

~;We are delighted to have you with us today, Dr. Mendelson. 

~;'" You may proceed. . '. , 
/t 

,TEltENT OF WALLACE MENDELSON, PROFESSOR, DEPARTMENT 
~\,:OF GOVERNMENT, UNIVERSITY OF TEXAS, AUSTIN, TEX. 

:" ...;><:(;~' , ' 

t~,jProlessor MENDELSON. Mr. Chair~a~ and members of the subcom­
~lIUttee; in relation to the pending ''legislation, may I state that there 
~ia,an efFort to make the amending process more flexible, and there 
':;h a pat fear on the part of some that this will lead to a runaway 
~lfi~Ation of the Constitution. Certainly,. these ,two claimfl cnn be 
;<~C11ed by a procedure e!lacted by the Congress that would pennit 
t,dan~ and yet guard agamst any amendment that does not reflect 
~;:. ~uine national consenSl1s. To that end I 'would suggest that we are 
••JIII;!&. Without experience in the amending process. 

(43) 
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"Ve have 50 State constitutions, each one of them presumabl~ 
including an amending process. And so it seems to me that the l?eople 
of AmerICa have spoKen very clearly as to what they require m the 
way of amending procedures. . 

I would suggest the subcommittee might want to make an analYsi, 
of those 50 constitutions. Meanwhile, I can give a general impressIon. 
namel;y, that the American. people are not satisfied to have even the 
initiatIon of an amendment based simply on a simple majority vote of 
one session of a legislative body. Thirty States, for example, require 
an extraordinary majority in at least one of the two houses. Ten State5 
require that a legislatllre may propose an amendment, but that pro­
posal is not effective until the intervention of a po]?ular election and 
adopt.ion of the.'proposalhy a second legislative sessIOn. 

SenntorTYDINGS; How many States is that? 
Professor MENDELSON. Ten. 
And then there are a great number of other qualifications. For ~J' 

ample, Tennessee has a provision that a conventIOn may not be called 
,more than once.eyery 6 years; and there are a numbe~ oflimitatio,nS,. 
by way of publICIty. I would suggest that, on the basIS of that q~llt' 
clear expression of opinion by the' Ame.rican people, t.his legislatIOn 
might well require a two-thirds vote in both houses of a State legi81a', 
'tm;e as a prerequisite for a petition for amendment, or it might simpJ(, 
adopt for initiating a Federal amendment the various procedures fot; 
initiating State constitutional amendments. 

I would hate to see this legislation outlaw a review by the 'Congret!. 
.of the validity of. a State 1?eti~io.n, i.f the 90ngrl'.s.c; sees fit to i~l~: 
wha,t I am suggestmg, certam lImItatIons WIth respect to such petItIOns, 

Then, to move to the next st.ep, the convention itself. 
I think it must be plain that there is a great deal of dissatisfactiOIl 

in the United States about the fact that Nigeria or Albania have es-. 
nctly the same vote in the United N aHons General Assembly that tllf' 
United States has. On that same basis, it is very difficult for me to llt'e 
why, in the convention, Alaska should have exactly the same vote. as 
North Carolina or Nebraska or Texas. In other words, I would strongly' 
urge that population be the basis of representation and voting in , 
Constitutional Convent.ion. ' 

Madison in Federalist No. 49, and in many other places, states tlud 
the people are the only legitimate fountain of power, and, of cou~" 
this would seem to be an endorsement of the one-man, one·volt: 
principle. . 

It seems to me that the delegates to a national convention ought. to Ill'., 
elected by the people, not appointed as the present bill permits.) 
" It seems also that since in the other amending procedure Con~, 
cannot propose an amendment without a two-thirds vote in bolA'l 
H~mses, cert.ain.ly the convention ought to operate on the same two-; 
thIrds vote baSIS. 'I 

Now, as to the ratification stage, the Constitution leaves the matter.! 
of course, to the choice of Congress, and I would strongly urge thtli 
the ratification be by State convention, a. convention chosen by the; 
~eople by p<?pular election. Of course, that is how the 1787 Constilti',J 
bon was ratified.'l 

What I have suggested is really a three-way filter syst.em, to guat-ij
antee against amendments that would not represent a genuine natJoni'N 

" 

http:cert.ain.ly
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tJ:)n.«enstls. At the petition stnge there would be nction by the State 

~slntures operating on a one::state; one-vote basis. Then at the pro­

JMlSnI stage, there would he popular participation, all people being 

tqllnl1v represented. .: : 

, ~'i))ally, I\,t the ratification stage, there is, again, the one-State, one­


'''ote nPl?ronch, but this time as reflected by popular vote in the State 

eonventlOn. 

'. 'Certainly, that ought to give major protection against ill-considered 
'>proposa)s. 
" "As to the question of participation by the President in the propos~ 
)ft~ process, the Constitution seems to me to speak very clearly. 'Ve had 
lIOUle discussion yesterday about the necessity of following the literal 
language of, the Constitution. I cannot. see how literalists can escape 
,11M! literal langua~e of the Constitution, article I, section 71 which 
""luires PresicfentIal approval or disapprovll,lof any vote of the Con­
~ Now, I must confess that tradition and custom has modified 

,that somewhat, but if we are'going to be literalists, the Constitution 
,tpfak~,very pl~inl;y. '. " " .. .. 
;;' '~I)lia constitutIOnal conventIon be hmlted 9 I thmk It can. I thmk It 
t;~1. The convention of 1787 was. It sent its proposal to the Con­
~~ not merely for transmittal to the States but for aPRroval b1. the 
;,-,'Umgress and then transmittal to the -States. Such a 'request" for 
~,.pp~vnl by the Congress would ,seem to in,tply that Congress was free 
fib <.bll8pprove. ' , ", " 

'iF I «'IlUl1!>t read th~ proceedil1~ of the convel!tion o~ the Federalist 

~,palJers wl~h01!t ('omIng. fi;way WIth a very clear .Impression that.no gen­

",«'ftl (,OIlRtItutlOnal reVISIon was contemplated by the conventIOn sys­
r!,"'" The renson for including the convention system in article V seems 

~,~";,,;.,, hlLVe bel'n perfectly clear to provide a means for corre.cting errors : 

~y1Mt jl', specific, concrete errors or abuses by the National Government. 
?j,)Ioreover, the language of article V speaks specifically of "amend­
*"WIlts." 
~iU.m~lton ill the ~5~h Fed~ra~ist says th~t ev~ry amendment wou,ld 
l(.'- Il ''slllg'Je propOSItIon." Similarl~, M.adison m the 43d FederalIst 
It,,lpP:ltks of the "amendment of errors. ' NeIther gentleman seems to ha ve 
~~~plRted a general constitutional convention. Both seem to have 
l~templRted State petitions for specific amendments to correct spe­
~n.tional "abuses," for example, a partiCUlar Supreme Court cll'­
:f.;~Q. Surely it was not thought that by petitioning for an innocuous 
~~m('nt, for example, on daylight saving time, the States would 

&~ up the way for a constitutional conventIOn that would be free to 

,~ the entire tnxj~g authority of the United Stat~ or abolish the 

~~of Representatives. 

:/'<ltannot n.ccept.that as a se~ible apP!,?ach, ~ut I would suggest thnt, 

..~~ from questIOns of legalIty, there IS an Important polItICal con­

~""""'ion. I lived for some years in Tennessee. In the early fifties, I 

~:'dUDk it, is fnir to say that Tennessee was a quite conservative State; 

~it8 conRtit,ution was out of date, that here was a general recognition 

~,"'theconstitution needed revising, and yet a deadly fear of a general 

1~tutional convention.. Indeed, the fellr was so g'l'eat that, as a polit­

~~ Inatter, it. was not possible in Tennesse,e to call a general constitu­

;...... convention. The matter was solved, however, by what, in Tennes­

~isealled a. "limited constitutional eonvention," a convention limited 
"''''''''J-C, 

59-609 0 - so - 66 
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to the consideration of specific items, with the expectation, of COUl'!lt;{ 

t~a~ eit)ler the legislature or ~he courts, or both, could enforce the stattd", 
lImItatIOns upon the conventIOn. ' , 'ft, 

So, I would agree very heartily with section 10 (b) of this bill.' 
I have a bit of difficulty with the lan~age, which requires merel,. 

that petitions be "on the same subject. It seems to me that is no' 
enough. You can take very different views on the same subject. For eI''j 
ample, 20 States may propose an amendment to permit prayers in p~lJi.~, 
lie schools; another 20 States may propose amendments to the OPPOSIte' 
effect. In my view, S. 2307 should reqUIre that at least two-thirds oft~' 
States take substantially the same view on the same subject as a precog;' 
dition of the calling of a convention. Otherwisezyou could get to~tbt'f 
a whole conglomeration of different proposed amendments and U!l!, 
this as a basis for calling a constitutional convention. : 

So, I would strongly urge that Congress in this legislation tightPII 
the la.nguage to permit only limited constitutional conventions and to 
retain in Congress the power to review what the convention has done 
for the purpose of enforcing the limit, a,,tions. ' 

Thlink you. , : ' , , " 
Senator ERVIN. As I construe yourstatement, if I construe it rightly! 

you take the position that, under section" of article I of tue Constitu- , 
tion, the President would have to approve the action of the Congress 
in calling for a convention' ,,' 

Professor MENDELSON. I do not quite say that. I say that there is n,!,:; 
thority in the language of the Constitution for such a provision in thl!~j 
bill. . ;l 

Senator ERVIN. I misunderstood you, then. You do recognize thai; 
in practice it has always been the procedure to exclude the President:0 
from 'participation when Congress submitted a constitutional amend-'i 
ment.~~' 

Professor MENDELSON. I think the reason, perhaps, that ihis has bHI~l 
done when Congress proposes an amendment is that such an amend-,'j 
!Uen.t can be p.r<?posed only by ~ two-thirds vo~e.in .each house,' wh,iC~","".'l,,"
IS kmd of antICIpatory overrldmg o~ the PresIdentIal veto. ,';i 

Senator ERVIN. I am sorry; I dId not understand you correctl/l 
t.hen. Section" of article I provides that every resolutIon or vote I'"J 
which the concurrence of the Senate and the House of Represen~~1
t.ives may be necessary, except on the question of adjournment, shill: 
be presented to tho President of the United States, and before the samt 
shall take effect, shall be approved by him, or upon being disapprove.t 
by him, shall have been repassed by two-thirds vote of the Senate ani 
tlle House of Representatives,' according to the rules and limitation, 
prescribed in the case of a bill. <tJi' 

Now, article V requires a two-thirds vote on t1le pa.rt of both hou..'~) 
of Congress before Congress can propose an amendment. Therefo~" 
Congress cannot present an amendment to the President unless it hsI, 
already passed by a two-thirds vote. If the President vetoed it, theI; 
it would presumably pass a second time by a two-t~irds vote. So. il 
seems to me that, SInce the general rule of the law IS that you shd' 
not require unnecessary things, the President has no voice in the _ 
mission of a constitutional amendment;, " < ." 

Professor MENDELSON. I think you and I are in ·agreement. We art' 
talking about the so-called "regular" method of proposing amen! 
ments by Congress. . ',< 
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Senator ERVIN. Yes. 
, l)rofessor MENDELSON. Two-thirds approval is not required at the 
convention. I am suggesting that itshould.be. 
, Senn.tor ERVIN. Of course, article V tells us that two-thirds ,"ote of 
both Houses of Congress is required where Congress itself proposes the 
amendment to the States. But is not the second alternative method 

.008 which should be initiated on the application of two-thirds of the 
Stntes without any action on the part of the Congress? . 

~\-,: ..Prolessor MENDELSON. Right. . 
~;~nntor ~R.VIN. I am .not ~ure the Congress would 11ltYe the pmwr 
• to add addltlOnal quahficatlOns, such as that the States could not 
i petition for a convention without approval by two separate terms 
ior two-thirds vote. Would not the Congress thereby be limiting amI 
, Nl::1tricting the power of the States, the power vested in the States? 

In otller words, would it not be implied in the Constitution that wher­
....er nction is required to be taken by legislative bodies that a majority 
is~lImcient to take such action 1 

." Professor MENDELSON. I am not clear on that at all. It seems to me 
'that the State constitutions reflect the feelings of the people of the 
\;SCates about how these things ought to be done. It should be done 
;'by fIomething more than a simple majority vote, it seems to me. The 
:1&ngunge of the Constitution reads in such fashion as to leave it com­
:plt'tely oJ,>en, and this is a matter of judgment by the Congress. What 
,.J .m SfLymg is that if the Founding Fathers saw fit to require a two­
"thirds vote m both Houses of Congress, the situation where you ha vo 
~.tme House checking upon the' otner,it: $eems incredible that the 
;Con~s.~ could not, in mterpretingthis,artiCle V;, .require also some­
vthing more than a simple majqrity ,vote for the initiating of amend­
,,_nts by the States. 
~: Senator I~RVIN. 'Well, of course, it is 'certainly manifest in the pur­
••.. ~ that there should be great deliberation when it comes to amend­
:,.mgthe Constitution. The Founding Fathers expressed that concern 
;' bJ: n'quiring a two-thirds vote of both Houses of Congr~ to sub­
~."\lt nn amendment. But they also showed that concern, It . seems to 
.1IWI, in the alternative method, because they required that it should be 
;)!ifK'n the application of two-thirds Of the several States. You would 
.~~~ to me to be adding something to the Constitution that was not
;;,thPre. . 
t.ii Yon would be amending the Constitution to say, or for Congress 
;10 undertake to say, not only that two-thirds of the States must 
; IIlpply, but that two-thirds of the members of each State's legislature 
'1hU.4 agree to its application. It is an interesting question. I am in­
'.dined to t.hink that you cannot put that additional limitation on the 
\\&.t~: that Congress would thereby be depriving the States of It 
n~E'r that the Constitution itself vests in the StateS to exercise, each 
;,~'lte J1re8umably acting by majority vote of its legislative body. 
:.~ . Professor MENDELSON. On the other hand, most of the States' COI1­
;'.ttitulions have It limitation· of that type with respect to amendment 
'. et State constitutions. 
{' SeJ\aw~,,,~RV~N. Of course, and I think any such provision would 
:,ba c~rly bllldmg on the State, because a State has the. power to say 
~- its constitution shall be amended. Bllt, likewise, the Federal Gm-­
;t~t, the Federal Constitution, undertakes to say how the Con­
;i~i~·-\~>;:>~"i.!i~,i- ;, .! 

http:itshould.be
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stitution shall be amended. And; I think that a literal reading indi·', 
cates that where Congress initiates the amendment procedure t.-, 
must be a two-thirds vote of both Houses of Congress; but where tit. 
States initiate tho alternll;tive amendment :p~ure, two-thirds tI;. 
the States must act, and, 111 general, the prmclple must be folIo""'" 
that wherever a body is authorized to. act, in the absence of speeiliff: 
provisions to the contra~, a majority ot that body has the ~ 
to act ., ~ 'rl) 

Professor MENDELSON. Of course, one difficulty in that positi(jn1.~ 
would seem t-<! mel. would be. t~at it would permit less than R. majo~; 
of the people, 111 enect, to petltlon for amendments. ' "~J 

Senator ERVIN. I a ee with you that that would be the result W~ 
article V is concernefwith' the States'rather than the people ol t» 
States o~ the people of the,country.. '.' .'. .'. ,. I" ,tIt~ 

Professor MENDELSON. I have difficulty Beemg anytlung In the ~ 
copt of a State other than people. Ours IS a government.of the peopl!;J 
and not of the States. " .;;i.l 

Senator ERVIN. Wel~, o~ course,~rtai!lly, there is ~ne con(lept ilrj
one-man, one-vote, which mterestmgly dId not come mto effect} 'PO,' 
parently, until t~e 14th amendment was ratified in 1868, and, tne~~ 
after, wItS not dIscovered for many· years after that. ' # 1'$;; 
. Senator TYmNGS. Is that a ,fact ¥.' • ."(I;~.; 

Professor MENDELSON. The 14th amendment ¥ .;-~ 
~enator·.TYI>INGS. N07 no. IS it a f~t that t.he one-man, one-~' 

busmess dId not come mto efl'ectuntII the 14th amendment ,~. 
Professor MENDELSON. I do no think so, no. . . '1> 
Senator TYDINGS. What was' the first legislature to move on tlJl:' 

one-man,one-vote pr<?position' Was it no~ the State <?f Virginia ,,_ 
Thomas Jefferson resIgned as a delegate m the Contmenta1 Con~. 
Ilnd ran for the House of Burgesses and gave the people representattGli 
the we..c:;tern p~ople of Virginia) as well as the tidelands area .,!; 

Professor KURlAND. I WOUld suggest that it was a good deal )8 
than one-man, one-vote in the State of Virginia. History would 11"' 
veal there was a problem of universal suffrage at the time of )&,.,
Jefferson's action. ,,;~ 

Senator TYDINGS. And there still is.": 
Professor KURLAND. Mr. Justice Chase had some trouble over Ibl( 

proposal to grant universal male suffrage. That ·was in 1802 or 18111: 
. Senator TYDINGS. He got himself into trouble on a lot of th. 

Mr. Chase did. . -* 
Senator ERVIN. I believe that Justice Harlan pointed out in one of tilt' 

reapportionment cases tha.t you got yourself in trouble when you .,..: 
plied the one-man, one-vote proposition. He said that the one-man, oM­
vote proposition applil'd to the Congress originally, because they Wf'If. 
to be elected by the people; but that the only people that could vot.e fttr' 
Members. of Congress were those who elected rep,resenta.tives ,to ~ 
State leg'lslature, and a. lot of people could not vote m those eleetIoJl8,;, 

Senator TYDINGS. That was one that he prevailed on. .t'1, 
Profe$SOr MENDELSON. It seems to me, apart from history, "hit: 

the real problem here is that we would not want an amendment tW ; 
did not reflect a genuine national consensus. And if you control, tht! 
amendment process by the one-State, one-vote procedure you mlgVl 
well get an amendment that does not reflect the WIshes of the Ame~.j 

http:government.of
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tltf)p\c. It would seem to me that this legislation ought to move in the 
«iireetion of preventing minority amendments, and, certainly, one way 
II) cIo that is by the popularly elected convention voting on a per 
capita. basis. i i 

:-ienator ERVIN. If you did it on that basis, would you not ha:ve to 
r"'li:'Ilti,ve 0. part of article V, ueCll.use it says that two-thinlR CJf the 

· ."tales could take this action, and, in effect, would you not have to 
~te into that, that two-thirds of the States may take action but only 
IUhey contain a majority of the people ~ 

}lrOfes.~or MENDELSON. NOt I am sa:tisfied that, just as in Congref<s 
d""" States have a participatll1g' role, so. in the an:ending. process the 
~(.tes Rhould have o.partlcipatll1g role; but, also, Just as 10 Con gruss, 
the people ought to have a. partlCil?ati.ng role. The. ~tates operating 
"'!la one-State, one-vote 'baSIS are effective at"the petition stage and at 
t}~ ratification stage. There is nothing, I think, in the Constitu'tion 

:',lJIat (o~closes popular representation in the· middle stage, in the 
CIlIn"I'nt Ion stage. . 

· Senator ERVIN. I am inclined to agree with you, t.hat just with re­
ifJ"'t'd. to membership and voting power in the convention, the States 
~~1Il be weighted, roughly according 'to their reprc£enta:tion in 

-<l'........ :...

<""""''f\r~s. 
ie',' "'rofeRsor MENDELSON. That is right. 

~nlltor gRVIN. But I have diffictilty in accepting the view that Con­
i.~ would have the poWei' to require the States to petition by a two­
:dnnlsrnnjority of their legislatures rather than It simple majority.
tNow, on another question, do yon think that Congress has any discre­
~.t_ about the question of calling the convention when two-thirds of 
;:,!~~,StntC8 have adopted resolutions asking for the calling of the 
,,'tUiYent ion? ,I' 

'} ,I»tofl'AAOJ' l\1I~NnELsoN. Yes, I do. I think that if Congress pl'escrihes '.-ll?' kind of limitlltions on the States, for example, 11. two-thirds vote 
::~petitiol\s, thllt certainly Congress ought to be:thejudge as to whether 
.,. limitations have been met. I think when the States petition fOi' 

:, • ..u.,rlight 1'IlVillgS time amendment, moreover, that the Congress ought
!", foe ahle to cOllfi.ne the Constitutional C61lVention to a daylight sav­
:~~ :'llJentiment, and to make that e~ective Congress should be ill a 
:~lhon to I'eview what the ConventlOn..does., 
iL, sPnafor 1~.R'·IN. It may be that ought t.o be ~, but whnt. worris of 
)~ tilth IlltlCle make that. so? I Hllnk that thiS method of allow­
,~ .• men(lll1ents to be made as the result of the application of legis­
::~Ql't'!< of t.wo-thirds of the States was provided to take care of a Sltu­
.'I!IIlt.In whel'e the people want a constitutional amendment submitted 

· -, the Congress refuses to submit it ~ 
; Pmrt'S.<;or "MENDELSON. All right, exactly. The whole thrust of the 
;.~.,,-ollnd of the amendment and the whole thrust of the Fedemiist 
"'*iJ'!'M ~m to be that the States should be able to petition the Con-
f"'*' for the correction of some specific evil. And so it would be the 
~tf\!I who IU'e confining the constitutional convention. Congress is 
'_"p!'~king the will of the States. They say they want an amendment 
,qdllyhght ~Ilving. Congre~ is simply· refi.ectmg t.he desire of the 
:,~ confimng the ConventIOn to the daylight savmgs amendment. 
~,;~"._&1.".tor ~RVIN. But, assuminE :that you are c?rrect in ~hat position, 
"~ hra-thlrds of the States Ilave to concur In a speCIfic proposal, 

http:cOllfi.ne
http:partlCil?ati.ng
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when t.wo-t.hirds of the States do concur in the proposal that they hal"f,' 
daylight. savings, is it not mandatory 011 the Congress to call the 
ConventIOn 1 ' '" ' ' 

Professor MENDELSON. Assuming that the Congress is satisfied thai 
the States' petitions are bona fide legal petitions;' yes, sir. The Con-: 
gress should l1ave the authority to review the validity of the petitio~
however. " ",' 

Senator ERVIN. 'Well, now, what would that involve in the way of 
action on the part ofthe Congress ~ ',.' ' "'.' 

Professor MENDELSON., Well, suppose that a State legislature does, 
vote for.a.petition. The Congress certainly can look to th~ validity of: 
that petItIOn. The Congress does not have to accept as vahd any pll~, 
labeled "petition'~ that comes to it. ';, 

Senator ERVIN. Would they not have to accept it as valid, that i!;' 
a. petition submitted by a majority vote of a State legislature, wha,: 
those members of the State legislature have been elected to office ...,.: 
were openly exercising their office W '" , ,~ 

Professor MENDELSON. The Congress, it seems to me, must, if" 
required majority does this in proper fashion,. 

Senator ERVIN. I agree with you on that. 
Professor MENDELSON. That is all I am saying. 
Senator ERVIN. The point I am gettirig at is that there has been somt 

intimation on the Washington scene that the Congress would ha.ve,~ 
right to go into the questior. of whether the legislature which sub~ 
ted.t~le application was malaportionedunder the one-man, one;;:',': 
deCISIOn. . ' ''''1l\1! 

Professor MENDELSON. Well, does not that become somewhat­
demic1 ' ;,j 

After all, virtually all of the State legislatures have now been ~ 
apportioned. . " 

Senator ERVIN. I think so, but I just wondered. There is such I­
thing as a de facto legislature. I am suggesting that where an oftktt, 
is elected to office and the exercises the function of that office, his art!' 
are binding on the public and all individuals so long as the law undtt, 
which he was elected has not been judged unconstitutional; 

Professor MENDELSON. It would certainly be opening a horm~ts' lid 
if the Congress were to be permitted to go behind the formalities.;, 

Senator TYDINGS. You say "go behind the formalit:y." When you ssr 
that, suppose that the newspapers published in a part.lcular area stnlH' 
that the majority leader and three members had been bribed and tbJI 
there was a grand jury convened to investi~ate the situation. Is it yOllt.'ot'[>osition that the Congress could not go benind the strict formality " 
that situation ? ,~, 

Pr:ofessor MENDELSON. This is a problem, much the same as t he \ .. ~, 
elE'ctlOn of a member of the Senate or of the House. >; 

Senator TYDINGS. 'Ve have the right here to go into that. 'Veare", 
ju~ge of the credentials of a Member of the Congress. We have ~ 
mlttE'E'S that go right outamUook into the ballot boxes and take t_ 
mony. That is not what. you are saying in regard to this. ',.;i:

Professor MENDELSON . No. ' ';/;;'
,-, ;'{\ 
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SeMtor TYDINGS. Do you feel that we should have the same right, 
.......vis the examination of the legality or the validity of the peti­
tions that we would have as to the legality of an election1 

Professor MENDELSON. It seems to me It never resolves the probll.'m 
:.1rht-n the Congress goes baCK-to checking the validity when the States 
,JUbmit. them. There must be something-­

Senator TYDINGS. Do you or do you not fel.'l that the Congref's 
.1rcmld be able to check the validity of the petitions 1 
/.Professor :r.fENDELSON; It should be able to check, but I have some 
'.*fIE'lItion as to whether it can go behind what I call the formalities. 
, Senator TYDINGS. I think that the specific point that. Senator Erl"in 
'·niaos and which has been raised by myself and other Members of thl.' 
·&nate, relates to a petition 'by 11 malapportioned legislature to calla 
;~itl1tional convention for the purpose of making legal its own 
~l apportionment. 

'. Professor lliNDELSON. In other words, the State legislature judging
bcnm case1 ' 

Senator TYDINGS. Right. ' . . . 
.,Professor MENDELSON. I suppose that you could conceIve maktng a 
!·lp!cial case of this kind of a problem,where it is judging its own 
~~. ' 

"Senator ERVIN. The Congress could not very well undertake to in­
'r!tre into what motivated ,the votes of the members of the State legi."­
',.ttu.na when they ma~e th~ request for the calling of the conventiOO . 
.n. remedy for the SItuatIOn that the Senator from Maryland has 

,!,••. ~ would be to prosecute the s-u:ilty man for taking a bribe. In 
,....:words, nobody would have a rIght to contest the validity of lin 

;~',_of the Congress on. the theory that some of the Congressmen. voted 
~r-the ac~ hn.d ix:en brIbed to vote for theMt, that they were m<?tIva~ed 
~~. pecumary gam, rather than a love for country, or somethmg lIke 
f~~t. And, similarly, you would ,Penalize State governm~nt, if you 
f. ,tried to make the acts o~ State legislatur~s, passed by a maJorIty vote, 
,~c""'dentupon a questIOn to be determmed ~ater by somebody else, 
:~1' a Member of the Congress had b~n .brlbed. 
~d"'orl'8SOr MENDELSON. The 14th amendment itself might be the 
~~ of a very serious question on that score. 
~J'.. Ator ERVIN. It certainly is. It was certainly coerced. Now, assum­
~;"thAt two-thirds of the States requested specific legislation and 
:)'('~ called the conventioll; then,after the convention undertook 
~,s:t."'bjf'(lt matter, the conv~ntion actetl, the <;Jongress would not have 
t~,. power to go mto the wlsdom or the unwisdom of whether or not 
~,~Mnvention should have done what it did do, as far as this s,Pecific 
i:~ 'Wfts concerned? That would be beyond its powers, would It not? 
f'i '~fessor MENDELS<Y.N'.'As I envision tlie petitions, they ought to take 
~\.lip!Ieifie stand on a specific subject. It is not enough to say: "We want 
k~hing done about daylight savings." They must petition for an 
k~.l'~t to have daylight savings. 'And then the Congress should be 
:.~.• pottltJon not to accept an amendment, a proposed amendment on 
·~taxes. 
~rt:Ptb!t!f!SOr KURLAND. You have been'talking about, as an example, 
:;I',·"r1!!riltsavings amendment. Does it not satisfy your standard if the 
ii;~lfIJtenut."ber of States say that they th?ught it appropriate for a 
:.~, uniform, rule? Or would you reqUire that each of the States 
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propose daylight s.wings? And ifeach application were to call for it III 
go into effect at different times, would that preclude adding the appl... 
cations together? , 

Professor MENDELSON. Hamilton, I think, dealt with the problem l' 
the Federalist No. 85, and he J?ut it, I think, similarly to the way til': 
I put it. He treats the conventIon almost as a mechanical device whd 
would simply vote "Yes" or "No." 

Professor KURLAND. You are suggesting that they go throll~h thr 
process of proposing, as well as askmg for, a conventIOn, and that t~ 
go through the steps twice, once by way of the original procedure, Rill 
then-­

Professor MENDELSON. No. What I am saying is that the petitionin; 
process is part of the proposing process. This is, I think, the nf 
Hamilton looked at it." ' 

Professor KURLAND. Then, you do not feel that regardless of millGt, 
inconsistencies in the applications, the convention could be called I , 

Professor MENDELSON. Yes, I do. 
Professor KURLAND. Thank you. ,..." ", 
Senator ERVIN. That was a point that troubled me. Take, for exnmplf. 

the lIfiranda case, which has the effect of excluding voluntary ('0I'!"1 
fessions unless the arresting' officer gives certain legal advice to the: 
suspect. Suppose that two-thirds of the States say that t,he illiranJI; 
case o.ugl~t to be corrected in some way, by some amendment to thr 
ConstItutIOll; but they could not agree exactly as to what the nml'ud-, 
ment should be, how it should be worded, but only that it should kr 
amended. 'Vould you require them to go further than to reql1~.J 
convention to consider an amendment changing the ruling in that caIIi:i 
without having a specific proposed amendment to do so? ."'1 

Professor MENDELSON. I understand the problem. I have no objp('t~:;~ 
either way, provided the scope of the convention is confined wit~'l 
reasonably narrow limits. ,-, . ,\:;; 

Sena~~r ERVIN. In o!-her words, it is your theory that, provided ~j 
propOSItIon to be consIdered was defined clearly, that the convl'nt-;\ 
could, nevertheless1 be called, ~nd that .they could deliberate on ~,' 
best way to deal WIth the questIOn submItted to them ~ ,Ai 

Professor MENDELSON. What I am trying strongly to guard ogaitllt1 
is the very innocuous petition by a State that leads to an opening up", 
everything in the Constitution. . .ljrt 

Senator TYDINGS. Suppose that the question at issue was not *' 
Miranda case. Suppose that during the deliberations of the com"'" 
tion, the delegates looked at the case and felt, perhaps, they Sh01lW 
look at one or two prior decisions on which the case rested. Wbt~ it 
your position ~ Would they have the power, in addition to pro~ 
an amendment relating specifically to the Miranda ease, eoula t~ 
propose an amendment· relating to. the Miranda. case or to some ~ 
ease on which thellfiranda case rested 1"'~~ 

~enator ~RVIN. Pard~n me ~or saying that Esoobedo did notrell&~ 
prIOr cases, It was a new InVentIOn. 'T~ 

Senator TYDINGS. What is your thought on that~t: 
Professor MENDELSON. As I say, my only problem is that of dt 

innocuous amendment petition. I think that this legislation o~ 
speak very clearly on just exactly how this petition problem ;;; 

, ' ; ""'1 
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~.,:, Illmill('d. It should he done in such a way as not to justify the fears 
. of tllOSC people who are afraid of a wide-open convention. 

Senator ERVIN. I think that is a very realthreat, the situation that rm df.>SCribed in Tennessee. I know thatt as it exists in my State, the 
~.te legislature has been thoroughly lIberal in submitting specific 

,Nl\endments to the people, but it has refused on many occasions to 
I~nA general constit.utional convention. It is a very real threat. This 
f.~ll dOC!'S attempt to impose limitations. Of course, this bill has to be 
.;, cnMtitutional under article V to be va.lid. This bill also provides for 
. ~ review by the Congress after the convention has met and has 

!'lhlnitted its proposals. I just wonder whether article V should l)e 
.m..rpreted to permit this. Under the language of article V on this 
'!~mat.iye method, would not the convention Itself have the eonstitu­

, 	 titlnnl power to submit its proposals directly to the States, subject., of 
~IN\(', to the power of the Congress to say whether ratification shall 
CIt by convention or by the legislature ~ 

Professor MENDELSON. I have a great deal of difficult.y with that.. 
uosition is that the Constitutional Convention of 1787 brought 

Constitution, and it did not go to the States until the 
.. , .ad approved it. 

&nAt.nl' ERVIN. Of eourse, they were called to amend the Articles of 
tion: but they rewrote the entire Constitution. 

"rofessor MENDELSON. In other words, both the convention and the 
olated a speeific limitation. 

ERVIN. Thev really assumed authority that they did not 
sanctioned by the people later by ratification, of course. 

Wlessor MENDELSON. But implicit in,the approval of the Congre1ls 
power to disapprove in that case. . . 

~RVIN. I am just wo~dering, tak~ng article V litprally, sup­
lrds of the St.ate leglslatures ask the Congress to call a con­

for proposing specific amendments,' and Congress calls for the 
and the convention meets and proposes amendments in con-

with the designated purpose; then, does Congress have any 
than the power to say whether or not those amendments 

voted on by the States through the agency of conventions or 
Ie agency of the State legislatures ~, 

;'Prrit"""or MENDELSON. According to my position, it does j it has the 
judge whether the convention acted within the scope of its 

IUlOntv. . ' 
ERVIN. You conceive that being a political question for the 

" Ulall a judicial question for the courts? 
PmIPssor MENDELSON. I think that the Congress has treated it in 

in this bill. . 
ERVIN. The bill does that. I am wondering whether those 
are within the power of Congress. Thank you very much. 
suggested some very intrigumg aspects of this question. 

TYDINGS. I have some questions.' . . 
feel that there is a need for legislation of this type W '. 

Prn/"""or MENDELSON. I suppose that the absence of legislation of 
works against the convention method, the convention type 

dment. I suppose that in fairness, we ought to have legislation 
••cuitate the callmg of convention!! but not to open the doors of 

's box to constitutional revision .. :!: 
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Senator TYDINGS. Now, one area which you and Senator Ervin cov­
ered was the area of proposing an amendment of a particular nature. 
~ow far would you go in the legislation i~lf in ~rying to limi.t spe­
Clfic proposals that could be acted upon~ We got mto the questIon of 
daylight savings time as an example. Suppose you had 30 l'etitions 
regarding dayhght savings time on file and you had four in favor of 
gomg on eastern standard time for the whole Nation. Would that be·· 
suffiClentW 

Professor MENDELSON. I would have no difficulty with that. To me, 
the whole sense oHhe petition approach is that States want a remedy 
against a specific grievance. I would be inclined to limit the States' 
petitions in view of that. Thus, the States' petitions should not be 
counted unless they take a particular view on a particular subject. 

Senator TYDINGS. Could you suggest at a later tIme language, that 
is, specific language for the bill , . 

Professor MENDELSON. Yes. I would be willing to do that. " 
Senator TYDINGS. We dealt before with the problem of a petition 

from a ma.lapportioned State convention to make legal their. illegal 
apportionment, and the issue was whether or not the Congresssh.ould 
be able to determine whether or not such a petition was proper and 
valid. I wonder if you would comment on that. AlsO, suppoeea given 
legislature were under a court order to reapl'ortion at the time that 
t~ey passed this petition to the Congress to bring about a constitu­
tlonal amendment' . 

Pr?fessor MENDELSON. The way ~ut C?f ~he dilemma, I suppose, w.o,;lld 
he tIns: You must accept the petltIon, If It meets all of the formalItles. 
One of the formalities would be: Is there a court order which, in any 
,yay, specifically limits what this legislature cando in its present 
unapportioned status 9 Certainly, a court order limiting what it can 
do ought to be taken into account. . . 

Senator TYDINGS. The court order requiring a legislature to fairly 
apportion, would-that be enough' .. 

Professor MENDELSON. I suppose that alone would not be enou~h. 
Those court orders, I think, very frequently have in them additional 

limitations; for example, the unapportioned legislature may not call 
a Stat(\ ronstitutional convention, may not propose that. 

Renator TYDINGS. We have had a couple of decisions on that. 
Professor MENDELSON. Yes. 
Renator TYDINGS. If you will turn to page 2 of the proposed bill, 

section 3( It) : .. 
For the purpose of adopting or rescinding a resolution pursuant to section 2, 

the State legiF.lnture shall adopt its own rules of procedure.. 
.And it continues: 
(b) Questions concerning the State legIslative: procedure and .the validity of 

the adoption of a State resolution cognizable under this act shall bedeterminnble 
by the State legislature and its decisions thereon lIhalllM> binding on all others, 
Including State and Federal courts, and the Congress of the United States. 

What is your feeling about that' . 
Profes.c;or MENDELSON. I have a great deal of trouble with that. I find 

it l1nacceptnble~ Certainly. the State courts ou~ht to have something to 
say about the propriety of snch a. petition, and I· would think that the 
Congress ought to have something to say.·'" . . .' .. 
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Senator TYDINGS. What is that ¥ 
. Professor MENDl!lLSON. I think that both the State courts and the 

Congress at the very minimum ought to have something to say about it. 
Senator TYDINGS. Turn to page 3, section 5(a) which has to do with 

applications. I wonder whether you would comment on what you feel 
would be a fair period of validity for the ILpplication ~ 
, Professor MENDELSON. WeU, the Congress, of course, has taken the 
position on several occasions that 7, years is a proper period of time. 
This is a debatable thing, obviouslY.IThe bill states a 6-yenr period of 
time. Yesterday, a 4-year period of time was urged. I, certainly, would 
not want to go beyond 7 years. I see no great objection to the 6 years, 
although my own inclination would be to cut it down somewhat. 

Senator TYDINGS. Now, as to procedure for calling the Constitu­
tional convention which is covered in another section, do JOU feel that 
the procedure of a simple conc:J.rrent resolution of the Congress by 
majority vote would be all right, or do you feel that it should be a 
two-thirds vote with Presidential approval? 

Professor MENDELSON. 'Well, as to Presidential approval, I am sim­
ply saying that this is a choice that ~ould be made by the Congress. 
It seems to me that the literal terms. of the Constitution would p'ermit 
Con~ss to brin~ the President into this, by virtue of this bIll, but 
I thmk that tradItion has, perhaps, modified the literal language of 
the Constitution. It seems to me to be a fair choice for the Congress 
to do it either way, with justification."'" . 

Senator TYDINGS. Do you think that it should be a two-thirds or 
majority vote of both Houses 1·, .. 

Professor MENDELSON. Well, I would say that .it ought to depend, 
in part, upon what the vote in the Convention is going to be. 

H you were going to require a two-thirds vote' per capita in the 
Convention, I would be satIsfied to let the Congress act by a. simple 
majority vote in each House. • .. 

On the other hand, if it is going to be a simple majority ,vote in 
the Convention, and, certainly, if it is going to be on ,the State basis, 
I would very much want to have the two-thirds vote in both Houses 
of tile Congress. 

Senator TYDINGS. As the bill is drafted, in section 6(a), it provides 
for an almost automatic adoption of the, resolution unless, as I read it, 
the House in which the petition is received determines that the recita.­
tion contained in the report is not really the same subject as the peti­
tion itself. 

Have you examined that language in~ section 6 (a) 1 
Professor MENDELSON. I did not get the question. ' 
Senator TYDINGS. Have you examined, that language in section 

'6(a)9, ' 
Professor MENDELSON. Yes, I have looked at it. 
SeJlIl.tor TYDINGS. How do you interpret the procedure to be fol­

lowed by the Houses of Congress receiving the petition' Just what 
happens under this proposed language? ';' ' .. 

Professor MENDELSON. Just rel;ying on my memory without reading 
it again, it seems to me,that the b1l1 puts each House somewhat at the 
mercy' ,of its Secretary or ,clerk. ., . ,'. ,. 

Itseems to me that, if'my memory is correct on this, each House 
ought to act on its own responsibility, not simply in terms of taking 
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the recitation or taking the view of the Secretary or Clerk. I think 
it does not~ive the Congress itself great enough responsibility. 

Senator TYDINGS. How would you suggest that it be amended ¥ 
Professor MENDELSON. I might like to take a little time on that. 
Senator TnINGS. All right. I will be interested in getting your views 

on that. 
Now, turning to section 7(a). I think it is clear from your testimony 

that you feel tliat the representation within the convention itself should 
be representative of the people ,rather than representative of the 
States. 

Turning to page 8, section 9, dealing with the convention, subsec­
tion(c),itstates: :.' 

The convention shall terminate its proceedings within one year after the date 
of its first meeting, unless the ,period is extended by the Congress by concurrent 
resolution. . 

How do you interpret that, so far as congressional control of the 
cOIlvention IS concerned ¥ , 

If the Congress, decided not to extend the convention time, would 
the convention automatically die-would the Congress be obligated 
to extend the time of the convention, or what ~ 

Professol'MENDELSON. I notice on the margin of my copy of the bill 
my notation that this might improperly constitute a yeto by the Con­
gress, This, perhaps, would give the. Congress a veto, in a sense, .. Senator 'l'1'DINGS, Over the proceedings of the convention. 


Professor MENDELSON. Yes, 

Senator TYDINGS. Now, turning to section 10(a), on page 9t it pro­


vides that the amendment may be proposed by a majority of the total 
votes cast on the question.: '. . . 

'What is your feeling on that ¥ 
Professor MENDELSON. My difficulty is this: In the first place, there 

is nothing said about a quorum. I think there certainly ought to be. 
And for Ine, personally, it would be sim'ply unacceptable for 26 States 
to be abJe to propose an amendment. ItIS for that reason that I would 
urge that this he done on a per capita population basis, and since a 
two-thirds vote is required for a proposal bv the Congress, I would be 
inclined toward that In this analogous situation. 

Senator TYDINGS. Two-thirds of the delegates Y 

Professor MENDELSON. Yes. 

Senator TnINGS. Now, to get back to the'original problem. In sub­


section (b), it states: 
No convention called under this act may propose any amendment or amend­

ments of a general nature dlJrerent from that stated in the concurrent rellOlution 
calling the convention. . 

Do you think that that language should be tighter ¥ 

Professor MENDELSON. I do. 

Senator TnINGS. And you are going to suggest something¥ 

Professor MENDELSON. I will try. 

Senator TYDINGS. Now, as to section 11 (e) ,on page 10, it says: 

•• ,"submit such proposed amendments to the AdlDlnlstrator of Geueral Services 

for submlsllion to the stat-es, but only If prior to the expiration of such period the 
Congress has not adopted a concurrent resolution dltl&pprovlng the submi~810n 
of the proposed amendment to the states on the ground that Its general nature 
18 dilIe~nt from that stated ill. the eoncurrent rellOlutton calling the convention. 
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'Yh,tt is YOlu' ~()mlllenL t 11I"'l\ ~ 
1'1'Ofl'SHOI' MENm~J.Hf)N, I e10 not like thlll:. I flo not lilw tJHl II mont/H;' 

limitation, I think tlmt the lanbruage ought to be turned Ilround, rIllHy 
view, the Lill shoulu allow a much longer period of time, and then, 
turning the rest of the language around, S.1110ulu require affirmative 
action by the Congress to send a proposal to the States. 

Senator TYDINGS, What sort of a vote do you think we ought to take, 
a majority vote'1)f the Congress or a two-thirds vote ~ 

Professor MENDELSON. Well, again, that would depend on what the 
requirements for the vote were in the convention. 

Senator TYDINGS. Assuming the requirement for the convention was 
two-thirds vote based on population. 

Professor J\lfENDELSON. Then, I would be satisfied with a majority 
vote here. 

Senator TYDINGS. Section 12, on page 10 provides, as to the concur­
rent resolution of the Congress, that the Congress shall provide the 
manner for the ratification or proposed amendments. Do you feel that 
the Congress can provide in that manner the ratification, or should 
each State ratify as it had done in the past, according to their own 
procedure, in their own constitution j 

Professor MENDELSON. I would prefer to have section 12 once and 
for all send all of these amendments to the properly elected State 
convention. 

Senator TYDINGS. Rather than the State legislature? 
Professor MENDELSON. Right. 
Senator TYDINGS. That is actually the way the specification is. 
Professor MENDELSON. No, sir. . 
Senator TYDINGS. If you did that, that would alleviate the necessity 

{)f s~tion 13 which goes to whether or not a Governor would try to 
veto It, et cetera. 

Now, if you did not support the proposal for the ratification to be 
by the properly elooted State convention, and ;you gave the ratifica­
tIOn function to. tile '8tate l~gislature, do you rthmk that the Governor 
would have any right to veto it? 

. Professor MENDELSON. I have some difficulty with that. I think that 
a. State, perhaps, could by law bring the Governor into ithe pr0ooss. 
It is not clear to me, that the Congress could bring the Governor into 
the process. 

Senator TYDINGS. It would be up to the State ~ 
Professor MENDELSON. ·Without examining it further, that would 

be my impression. 
Senator TYDINGS. That is all. Thank you. 
Senator ERVIN. I am having a little trouble with this. 
As I understand it, the coums have held tha.t the President has no 

proper role in the constitutional amendment process. If the 'Congress 
undertook to give the President this role, we would add something 
that is not in the Constitution. I do not think that the Congress can 
add anything ito the Constitution or subtraot anything from the Con­
stitution. That is my own opinion. I think ,that the President is deliber­
ately left out because he might ,be the one man out of the entire Nation 
that could arbitrarily throw a monkey wrench into the whole amenda­
tory pr~. 
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Professor MENDELSON. 'Yen, I would grant that, but I think that the 
Constit~tion ~itera.lly d~s bring the President into this! not in article 
V but m artIcle I, sectIOn 7, that every order resolutIOn or vote to 
which the concurrence of the Senate and the Ilouse may be necessary 
shall be presented to the President of the United States. I do not see 
how you can escape that langua~e, though tradition has modified .this, 
I agree. But there was some dIscussion yesterday about being very 
literal about what the Constitution says. I cannot easBy escape the 
literal meaning of article I, section 7. 

Senator ERVIN. Under your interpretation, the Congress has to 
have a two-third!? majorjty to submIt a constitutional amendment, 
and if the President is permittecl to disapprove it, that interpreta­
tion would be ignoring the fact that the constitutional amendment it­
self has to be submitted by a vote sufficient to take care of overriding 
the President's veto. . 

Moreover, article V merely requires an action that is not really 
part of the legislative process. It says Congress shall "call" a con­
vention. Article I, on the other hand, deals with the legislative pow­
ers of Congress. It does not. deal at all with constitutional amend~ 
ments. It deals with the legislative power of the Congl·ess. . 

Professor MENDELSON. On the other hand, the language is quite 
plain. It says every "order"-not necessarily legislatioll---:-every "res<>­
lution"-not necessarily legislation-every "vote," which is not nec­
essarily legislation. . 

Senator ERVIN. If you take that intel'PNtation, you would have to 
modify article V to permit a majority of each House to take action, 
as artIcle I provides, although there is nQt a single thing in article 
I that deals witli the pOwer ofCongl'ess to amend the Constitution. 
Under art.iqle I, a. majority cando business. Under article V it can­
not. Two-thirds concurrence'is required. So I think that you will ~et 
into inconsistencies if you try to apply section 7 of article I to artIcle 
V. I think that the two deal WIth two entirely clift'erent subjects. 
But it is an interesting and intriguing question for discussion. 

Professor KURLAND. It seems to me that under article V there is one 
point which is quite clear, and that is the proposition that the Con­
gress should specify the mode of ratification of the amendments pro­
posed by the convention. The method of ratification is to be sl?ecIfied 
as one of these two choices and the States must abide by the leglslativc 
proposition. And so far as that is provided for in tIllS bill, you can­
not take exception to it. Is that not right ~ 

Earlier in your testimony you suggested that the moue of ratifica­
tion that you would prefer would be by State convention rather than 
by State legislative action. It has been suggest.ed to me that.a prob­
lem has been revealed when a State refuses to convene a convention 
for purposes of passing on a ratifioation issue. Do you think it would 
be necessary to make It provision to take care of that problem in the 
event that Congress should specify the convention process for rati­
fication ~ 

Professor MENDELSON. 'VeIl, you might have the same problem if 
the Congress sent it to the legislature, They may refuse to consider 
the issue. 

Professor KURLAND. But I take it that if the legislature refused to 
nct that is in effect a negative ,,:ote, whereas the failure.to call a con­

http:failure.to
http:suggest.ed
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vention would preclude the possibility of either an affirmative 01' a 
negative vote. 

The argument has been made that a Presidential veto is not relevant 
to a proposition by the Congress for amendirig the Constitution oe­
cause there is a requirement for a two-thirds vote in both Houses in 
any event. But this is to suggest, I take it, that a Presidential veto 
could not, in any way, effect a chan~e in a vote of the legislature. I· 
think that we have agreed that that IS not a practical approach. 

Professor MENDELSON. Yes, I think so. 
Professor KURLAND. So that, dispensing with the Presidential veto 

with regard to the congressional action does suggest a precedent for 
eliminating the Presidential veto with regard to the convention. 

Professor MENDELSON, Yes. 
Professor Kuni-.AND. Let me turn to a fairly broad question now. 
Suppose that the requisite number of States suggested a general 

constit.utional convention. None of us sitting in this room apparently 
cares for the prospect of a general overhaul of the ConstitutIOn of the 
United States. And I agree with you that the history of article V 
suggests what the convention was expected to do, that 'it was to clear 
up specific defects in the existing Constitution. I will put a hypotheti­
cal question to you. Suppose that two-thirds of the State legislatures 
were dissatisfied with the Constitution as a whole. Could they, by a 
broad resolution asking for a general constitutional convention, satisfy 
the requirements of artIcle V? 

Professor MENDELSON. I suppose that they could, really. And it is 
exactly for that reason that I would want to emphasize the manner in 
which the national convention would operate, by two-thirds vote on a 
per capita, that is, population basis and by popularly elected State con­
vent.ions. This would certainly bethe ultImate guard against that kind 
of thing. . . 

Professor KURLAND. Let me turn to something then that we were 
talking about before. The proportion of the vote required. It has been 
suggested that instead of a concurrent resolution we r~quire two-thirds 
vote of the Congress to 'Call the convention or to approve the action 
of the convention. Does not this, in effect, limit the method of amend­
ment to the first process contained in article V-that is, amendments 
proposed by Congress ¥ 

'Professor MENDELSON. It certainly is approuchingthat. 
'Professor KunLAND. Is noUhis the legislative history of article V 

in broad delineation ~ It started with the Virginia plan, that Congress 
should have no role whatsoever in the ::unending process. The second 
stage was a suggestion that the Congress should ha va the only role 
in the amending process. And the typical 1787 answer to the problem 
was that parallel roles be created so that the Congress could propose 
corrections of those evils that the States were involved in, and tho 
.States could suggest corrections where they thought that the National 
Government was unduly using its powers. Am I correct in that ¥ 

Professor MENDELSON. Yes, that is my understanding. 
Professor KURLAND. So that what we have in terms of the 1787 

convention is what, maybe, we do not like; but in terms of what artic1e 
V seems to contain, the suggestion is that there were to be two roads 
to constitutional amendments, each one parallel with the other. Does 
it not suggest that¥ 
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Professor MENDELSON. 'Well, going back: to your reSponse to me, 
you said that if the President does have 0. veto that will automatically 
make a difference in how the Congress votes. Now, I am suggesting that 
if the States do propose an amendment,that in itself would affect the 
congressional attitude. The 16th and 17th amendments, as I under­
stand it, in fact, both were instigated in Congress as the result of State 
petitions. The Congress used the other vehicle for amendment, but 
It acted, in large part, in response to the State petitions. 

Professor KURLAND. But you do not suggest that this is the only 
way? . 

Professor MENDELSON. No, no. 
Professor KURLAND. I have no more questions, Mr. Chairman. 
Senator ERVIN. Thank you very much, Professor Mendelson. 
Professor MENDELSON. I thank you. . . 
Senator ERVIN. You have made a very interesting presentation. I 

think that your statements have been very valuable to all of us. 
Our next witness is Prof. Alexander M. Bickel.·-·,. 
Professor Bickel is Chancellor Kent professor of law and legal 

history at Yale University. He received hIS B.S. degree from the CIty 
College of New York in 1947, and his. LL.B. degree from Hal'Vard 
University in 1949. . 

He served as law clerk to both Mr. Justice Frankfurter, U.S. 
Supreme Court, in 1952-53, and to Chief Judge Calvert Magruder, 
U.S. Court of Appeals for the First Circuit, 1949-50. 

Prior to going to Yale in 1956, he was special assistant to the director 
of the policy planning staff of the Department of State, and served that . 
Department as a law officer in Frankfurt, Germany. He also was a 
member of the European Defense Community observer delegation to 
Paris in 19'52-53. 

He is -the author of "The UnI'l1plished Opinions of Mr. Justice 
"Brandeis-the Supreme Court a't Work" (1957) ; "The Least Danger­
ous Branch-.-the Supreme Court at the Bar of Politics"- (1962) ; and 
"Politics and the Warren Court" (1965). 

Professor Bickel has just recently consented to become a consultant 

to the Subcommittee on Separation of Powers, and will give as much 

time to the subcommittee's studies as his busy schedule will permit. 

We feel that we are most fortunate to have Professor Bickel as a. 

consultant and to have him here to testify today. 


STATEMENT OF ALEXANDER M. BICKEL, CHANCELLOR KENT PRO· 

FESSOR OF LAW AND LEGAL HISTORY, YAIlE UNIVERSITY 


Professor BICKEL. Thank you, Senator. 
I think, in all candor, it is necessary to concede that in some measure 

one!s attitude toward ease or difficulty of constitutional amendment is 
decisive at many points in the consideration of S. 2307. A lot of the 
provisions make sense if one wishes the amendment process to be easy, 
but seem undesirable if one's inclination is toward a more difficult 
process. And I ought to make it clear that on the whole, within per­
missible limits established by article V, my inclination is toward a 

. difficult amending process. 



1051 


61 


I ran across a statement the other day which I will quote for yon, 
if I may, which I think is as sound an expression of a fundanw'ntal 
and timeless c~~~~ituti~~l cQn$~r'yatism as I know of, and I quote: 

Occasionally, there is agitation tor amending the Conlltltution • • * . The 
Constitution Is not cast in a small mold where matters are treated ill a particular 
way. On the contrary, it is couched in a general language * • •. The idea that 
the Constitution must be amended and treated as if it were a rubber ball so that 
each succeeding chlld may play with it according to varying inclinations Is not 
admissible from any angle. What we need ill to have the Oonstltutlon . better 
understood - • •. ! , , • 

I agree with that statement. ... 
It was made by the late Mr. ,TusticeVan Devl1ntet shortly after he 

retired :from the Court, nddressillg, I t.hihk it was, the Colorndo Bar 
.Associn.tioil in Septembet· 193i, and I agree with the sentiment ex­
pressed in it. . .' ..' 

The amendments that were being proposed in his day were, if I mn.y 
he permitted the loose nsage, generally of a liberal east. I think I 
would hn.ve favored most of them on the merits, and still not have 
favored initiating the amending process. Most of the amendments 
now being propoood are generallY.Eeen, in the same loose usage, as 
1laving a more conservative coloration, It so happensrthn.t on the merit.s 
I think T woulrl favor one or two of 'them, particularly one or two 
of the proposal on the reapportionment'issue, and yet I would rather 
take my chances in arriving at. 1\ more satisfactory result through the 
judicial process-:-which has not Ileai'd. the last. of thht issue ~ there is I\. 

census every 10 years, and we remama natIOn of nOlhacls, so that 
apportionment is 'a problem that reCurs every decttde-I would rather 
t.ake my chances through judicial processes than ,open a: Pandora's 
box of constitutional amendments. . 

I fear that ,vith constitutions" as luts happened in many of our 
States, familiarity of amendment will breed a species of contempt. 

Having umeiled for the subcommittee my general attitude, the 
presuppositions with which I started; let me now come to some more 
concrete issues. 

I have absolutely no doubt that Congress has authority to legislate 
on the process of amendment by convention and to settle every point 
not actnally settled by article V of the Constitution itself. Obviously, 
the 50 State legislatures cannot do it. The constitutional convention 
cannot do it; it must first he brought into being. All that is left, there­
fore, is the Congress. And, in any event, with respect to all issues 
not s'Pecifically settled or relegated for decision elsewhere by the 
Constlt.ution, Congress has the residual power to legislate. 

I do not think that article V envisions only a convention charged 
with writing a wholly new Constitution. 

On the other hand, I t.hink that article V should be taken to mean 
that while the legislatures of two-thirds of the States may impose 
upon Congress the obligation to call a convention which shan con­
sider amendments, they have no authority to require the Congress 
to eall such a convention for the purpose of considering a pa.rticular 
amendment only. In this respect, I agree essentially with the view of 
my colleague Charles IJ. Black, .Tr.,as expressed in his article, "The 
Proposed Amendment of Article V: A Threatened Disaster," in 
volume 72 of the Yale Law Journal, 1963. Somewhere between the 
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~eneral constitutional convention, on' the one .hand, ,,:hich ma~y 
Justly fe.a~, andJon the other hand, the conventIOn .restrIcted to tl~e 
conSIderatIOn ot one amendment only~omewhere m between these 
two extremes is a·middle ground which I think a. wise.bill shoultl 
seek to occupy.: ' . ' . ',', . 

Now, for a moment, may I review some of the considerations that 
argue against the single-amendment, restricted convention' 

Article V authorizes the Congress to propose "amendments,~' in 
the plural, and then authorizes two-thirds of the States tocaU a 
convention "for proposing amendments," again in the plural. I do 
not wish to make too much of the language, but it is suggestive. 
Plainly, Congressz., under this language, may, at any tim~, prop.ose 
one or seven or 1'( amendments. By the same token, a fall' reacimg 
of the language would seem to indIcate that the other body author­
ized by article V to propose amendments-and that other body is 
the convention convened by the States, not the States-that' other 
body, the convention" is also free to propose one or seven or 17 
amendments. , ' 

Nothing, as I read it, in the 85th Federalist is to the contrary. 
Hamilton, it seems to ine, there address~s himself to two objections 
that were made to the proposed' Constitution. One was that it would 
be imposs!ble to cha!lge, because, in or.der to change it, it would have 
to be. entIrely rewrItten, by as labOrIOUS and dIfficult a process as 
the framers had just experIenced in Philadelphia. To this Hamilton 
answered that amendments to the Constitution might be brought for­
ward singly, as plainly they might, by Congress and possibly by a 
convention. The second objection was that the National Governn1l'nt, 
that is, Congress, would generally be disinclined to offer amendments. 
And to this, Hamilton answered that there is another route available; 
namely, by convention called at the behest of the States. This was 
not subject to that objecti?n. I do not r~ad l~im as arguing that 
conventIOns are to be restrIcted to proposmg smgle amendments. I 
only read him as saying, with his customary eminently sound political 
sense, that single amendments will be more easy to bring forward. 

That is so, surely, and that brings me to a point of substance which 
it seems to me ought to guide us through the uncertainties of languu/!e 
and of history.' '. 

On principle, it appears to me that the point is that no constitutional 
changes should go forward to ratification without having first under­
gone examination and debate ina national forum, whether it be Con­
gress or a convention. The nature and scope of the debate and exami­
nation, in such a national forum, must not be predetermined by the 
separate decisions of the States. Quite clearly, therefore, the States 
should have no authority to require Congress to submit a given text 
of a proposed constitutional amendment to a convention to be voted 
up or down. 

Equally clearly, the States may not require Congress to submit a 
single narrow subject, demanding action one way or the other on it 
alone. For it is surely a basic fact of politics in all its forms, that con­
sideration and debate of a political subject can be full and real only if 
there is opportunity for compromise and give and take. Such oppor­
tunity require,'! that the decisionmaking body have authority to con­
sidor more than a single, closely defined subject, so that concessions 
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from one ~ide on one matter can be matched by concessions fmlll nn­
other on a perhaps seemingly discrete matter, to the end thnt a final 
package acceptable to all may emerge. 'That was how the original 
Constitutional Convention itself worked. Auy other conditions 
threaten either breakdown or rigid ,ideological decisions. lIe, mOrl' ­

over, who has the power to frame an issue and isolate it for (l('ci8ion 
will often have the power, in consequence, to predetermine the deci­
sion. If, then, the State legislatures cpuld restrict a convention to con­
sideration ofa single, narrow subject only, they might be in a J.1o~itioll 
effectively to insure that a given result. was reached. The \'n IJrlity of 
this observation may be verified in States in which the Go\'ernor has 
power to prescribe the only subject or subjects to be considered in spe­
cial sessions of the legislature called by him. These are sessions that. 
tend to be con~rolled b~ the Governor. The conse<J.uence, if this w('re 
allowed, would be that, m some measure, a constitutIOnal change woul(l 
go forward to ratification which had not received full or even n1!'an­
mgful consideration and debate in any national forum, but had, in 
some measure, been predetermined in the separate legislative forums 
of the States; and that, in turn, it seems to me, ~ould be a situation 
plainly contrary to the purpose which informs-article V. 

Coming to the specific provisions of the bill, first, section 3(b) : 
I see no reason for explicitly and absolutely. disabling Congress from 
reviewing any and all possible procedures adopted by State legisla­
tures in calling for constitutional conventions. In general, of course, 
State legislatures ought to be masters of their own procedures, but no 
one can lIOW foresee all possible wrinkles of the procedural problem, 
and I should think it much better to say nothing about the pow{'r of 
Congress to review State legislat.ive proGedures in respect to the cailing 
of a constitutional conventIOn. The situation then would be that Con­
gress would presumably retain some power, rarely to be exercised, and 
mdeterminate and unforeseeable in nature. 

I would specifically require that resolutions calling for a constitu­
tional convention be submitted to Governors for approval or veto in 
accordance with procedures followed in other legislative matters in 
the State concerned. There is nothing that particularly qualifies legis­
latures as such to call for constitutional conventions. What we are in 
search of here is the will of the people of the State, and that will ought 
to be expressed, in this instance above all perhaps, in a way in which, 
under the constitution of a State, it is normally expressed on rriatter's 
of importance, since, presumably, it is the judgment of the Stnte that 
that is how the will of the people is best. and most reliably expressed. 

When article V refers to legislatures, we know, because there are 
other references in the text couched in the same terms, thnt that mav 
mean to include the Governor in the process or. it may mean to exclt1<le 
him. So article V tells us neither one way or the other, and the Con­
gress it seems to me is free to make a choice, and I am urging the choice 
that the Governor be included. I urge that, because it seems to me that 
we are in search here ultimately of the will of the people of the States 
concerned. 

Senator ERVIN. I think that my State is the only State in the Union 
in which the Governor does not have the power to veto. 

Professor BICKEl.. At all ~ . 
Senator ERVIN. At all. 
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Professor BICKEL,' I did not know that. Have you been getting along 
all right! 
, Senator ERVIN. Yes, we believe so; we have been getting along 

pretty well. 
Professor BICKEL. I did not know that your Governor has no veto 

power whatever. 
Senator ERVIN. In other words, we have a complete separation of the 

legislative and executive branches . 
. Professor BICKEL. That is a theory of separation, all right. 
It might be well, it seenIs to me, to say something at thIS point in the 

bill on a question that is much mooted; namely, whether a legislature 
that has been held to be malapportioned, or fRat is under a decree re~ 
quiring it to reapportion and, perhaps, qualifying its powers in some 
measure before reapportionment, can validly pass a resolution for a 
constitution!l-l convention. ~ sh<;>ul4 think, i~ general, it could, .un~e.'3S 
an outstandmg decree forbIds It eIther speCIfically or by mentlonmg 
some analogous ~orbi~den function, but I should think it would be well 
to be clear on tlns pomt. And I thmk that Congress has the power to 
settle the point. 

Coming to section 5(11.), I think that the 6-year period provided in 
that sectlOn is too long. The Constitution contemplates a concurrent 
desire on the part of the legislatures of a sufficient number of States, 
and such a concurrent desire can scarcely. be said to exist or to reflect 
in each State the will of the people if too long a period of time has 
passed from the date of enactment of the first resolution to the date 
of enRctment of the 'last. True enough, legislatures are free to change 
t.heir minds, but the passage of a repealer is a different and more dif­
ficult political act than the defeat, starting fresh, of a resolution calling 
for a -constitutional convention. The fact, therefore, that a legislature 
has not repealed a resolution calling for Ii convention is nn insufficient 
indication tha.t the State in question, after the passage of as long as 
6 years, still favors the callin~ of a convention. The life of a single 
Congress may be too short a tIme limit to impose, but anything over 
4 years seems to me too long. 

Section 6(11.) seems to me too restrictive as it involves Congress. It is 
a matter of drafting reallyt but I should suppose that Congress must 
retain the power to determme not only whethBr the recitatlOn of the 
clerk tlmt the requisite number of applications have been made is, in 
fact, correct, but also the I>0wer to determine from time to time, on 
the basis of considerations that cannot all now be foreseeable, whether 
all of the applications are valid. . ' , 

Coming to section 7 ( a), I should think that the national interest, 
the welfare of the entire Nation, is too closely affected to permit the 
States to decide, each for itself howfue delegates to a national consti­
tutional convention shall be eiectedt or, indeed, appointed. I should 
think it would be wise to provide tl1at all delegates must be eleded 
by the same constituency that elects the States' representatives in Con­
gress, and to provide further that a certain proportion Qf the dele­
gates may be elected from districts and that, depending on the size 
of t.he State, no fewer than a certain number and no more than a third 
shall he elected at large. Only fuus, it seems to me, can all the interests 
in a State, the particular and the general, find adequate representa­
tion. I say nothing for the moment about the problem of apportion­
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ing districts for the election of delegates to the constitutional con­
vention, except to remark that it seems to me that Congress ought 
to have the power to say, at least in an extreme case, that the distncts 
from which a State elected its delegates were invidiously malappor­
tioned, and that an election of delegates is therefore invalid. 

I have made it clear at the beginning that I think that the prO\'ision 
in section 8(11.), that each delegate must agree not to change or alter 
any part of the Constitution wliich has not been specified in the resolu­
tion calling for the convention is quite wrong. 

Section 9 (a). I see no reason for following the precedent of the 
original convention, by giving each State one vote. The framers, in 
adopting such a procedure for themselves, 'worked a~ainst the back­
ground of the Congress of the Confederation in wnich the StateR 
voted as equal units, and they feared to break this precedent, becall~e 
if they had tried to do so, they might have made the very constitutiollal 
connll1tion impossible. But perhaps their chief purpose in framing the 
llew Constitution was, for the future, to break away from this Rt.nltify­
ing precedent. 'Why Rhould we now return to it, after nmLrly 200 year'R 
in which we have been accustomed in our national institutions-ex­
cept on the one occasion when the House eJected a President-to a dif­
ferent, and, of course, more democratic method? Besides, whateV!'r 
the convention does is to be ratified'by the States, and, in ratifying, 
the States do vote as units, Alaska bemg equal to New York. Is that 
not sufficient? 

One final point, if I may, Mr. Chairman: I see no reason why any 
and all actions to be taken by Congress pursuant to this bill with 
!espect to. constitutional cOI?vent~ons should be anythi?~ but Sll~jE'C!, 
m the ordmary way, to PresIdentIal approval under artICle I, sectlOll I, 

clause 3,0£ the Constitution In this respect, I also' agree with the view 
of my .colleague Charles L. Black, Jr. expressed in the article cited 
above. I know there is a precedent to the contrary, but I think it is a. 
restricted precedent, not on all fours, and not a terribly strong 011(1 

anyway; and not, to me, a persuasive one. I think that the situation we 
are inon the present issue is a different one, so that the precedent does 
not bind even those who think it a strong one •. ' 

Thank you. . 
Senator ERVIN. How Rhould the President participate ~ 
Professor BIoKEr" Well, I think that he ought to be given his normal 

veto power which in practice would mean that, instead of standing 
aloof from the whole process, he would be E'ngaged in it from the 
beginning. I do not tlunk that one should conceive of a veto powel' 
as coming into play merely at t.he point of the exercise of the veto, 
when a two-thirds vote is needed to override it. To give the President 
his veto power is to give him the power to engage in the entire 
process. 

The way our GovernmE'nt is organized now, it represents the Nation 
through the Executive, and the same Nation, but sliced into different 
constituencies, through the Congress. That is how we achieve full rerrE'­
selltation of all interests. I beheve that on almost all matters, except 
housekeeping matters for Congress, the President and the Congress 
should act together, and should do so from the beginning. 
. Of course, when the President's veto power is maintained, that fol­
lows. For that reason, I would suggest it remain here, and in this 
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instance, as in normal legislation, the ach."al eX(ll'cise of th3 yeto would 
be the rare exception. : . .' 

Senator ERVIN. The President, would have no voice in what the con­
vention proposes, the proposals that the· convention makes, would he~ 
You would leave entirely to the convention the provisions which the 
convention would submit as desirable ~ 

Professor BICKEL. I am bound as to that. If I had an article V 
to write, I would provide that the constitutional convention when con­
vened, would vote on all matters by majority, subject to Presidential 
veto, which can be overridden by two-thirds vote. But~ as it is, article 
V is binding. It does not bind me when it comes to tneauthority of 
the Congress to act, and its relationship with the President. 

Senator ERVIN. In other words, your position is that, where the 
words of the fifth amendment are plain, the Congress can do nothing 
which is inconsistent with those words. It may only provide the ma­
chinery where there are not sufficient words to control the action of 
the Congress. 

Professor BICKEL. Precisely so, although article V, like some of the 
rest of the Constitution, is couched in majestic language that came 
from the 18th century and leaves a lot of room for manueuver in the· 
prE'sent day. 

Senator ERVIN.. You undoubtedly heard what Professor Mendelson 
stated, the suggestion that the bill should require more than a major­
ity vote in the State legislatures. Do you have any observations on that 
point? 

Professor BIOKEL. I do not agree with him on that. It seems to me 
that it is a matter of degree. You are edging away from Congress 
exercising a necessary authority with regard t,o these things, to regu­
late the procedures-edging from that toward an action by Congress 
that hobbles the legisillitive action of the States. And, of course, the 
purpose of this alternate amendment route was to give the States an 
opportunity. 

I would think that for the Congress to state, say, that the State 
legislatures have to be unanimous, I think we would agree, is unconsti­
tutional. The object would be to prevent the States from ever acting. 
Edging in that direction, I would have trouble with it two-thirds pro­
viso. I have no such 'problem with the Congress setting forth the pro­
cedures, making cholC(>$ where no man can"say that doing it this way 
makes it obviously much more difficult than doing it the other way. 
There is the choice of procedures, and there are other more restrictive 
things. 

Senator ER.VIN. With regard to that suggestion of Dr. Mendelson, 
it is my o)?inion that the history of article V shows t.hat the Founding 
Fathers dId not intend constitutional amendments to be made lightly. 
They wanted them to be made very seriously. And so they included t.he 
requirement for a two-thirds vote of the Congress, by the one method; 
but it seems to me that they merely intended that two-thirds of t.he 
States must petition for a convention, without attempting to say what 
vote is required within the State legislatures-they left that to the gen­
eral principle of law that, in the absence of specific provisions to the 
contrary, the majority can act. . 

Professor BIOKEL. I agree. That is the essential symmetry of the 
article'. 
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Senator ERVIN. Undoubtedly, the Constitution makes it possible to 
amend the Constitution piecemeal or generally where Congress itself 
takes the ini'tiative. It is not quite so clear with respect to the States. 
But it is conceivable that the States might get so dissatisfied with the 
Constitution that they might want to have a general overhaul. And 
your suggestion, as I understand it, is that there is nothing in the 
fifth artIcle which prevents the States from call-ing a convention 
for a general overhaul of the Constitution ¥ 

Professor BICKEL. Indeed, there is not,hing to prevent that. 
To the contrary, as I was trying to say, it seems to me that there 

isn hint! at least, in the language, and a much stronger suggestion 
on prinCIple, tending in the other direct.ion. It seems to me we cannot 
take a provision that says that the States may convene a convention 
on proposed amendments, and rewrite it to mean that the States may 
propose an amendment which a convention will ratify, and then send 
backto the States to'ratify again. If the States can say, we want day­
light saving time to start on May 21, and send that to the convention, 
and the convention has to vote tha.t up or down, then it is the States 
that are proposing the amendment and the cOllvention that is ratify­
ing it, except that there is yet an additional ratifying process. That 
is not what article V foresees. 

. Senator ERVIN. Assuming that two-thirds of the States call for a 
convention for the purpose of submitting amendments, do you think 
that it is mandatory or discretiona.ry with Congress whether it would 
then call the convention 1 

Professor BICKEL. I am afraid that, despite my horror at the pros­
pect and despite my willingness at every jUIlctllre where the possi­
bility is available to make that prospect improbable, to make things 
difficult, I am afraid that I cannot see how the Congress, faced with 
34 valid petitions, can do anything but act. . 

Senator ERVIN. And it seems to me that the Founding Fathers in­
serted this alternative method in the Constitution in order to allow 
the people to amend the Constitution where Congress refused to sub­
mit the amendment, and if t.he Congress has any discret.ionary power 
to refuse to call the convention, that interpretation wOllld permit the 
Congress to circumvent the very provisions of the Constitution that 
were put in there for nse where the Congress refused to act.. 

Professor BICKEL. That is quite true. That would destroy the sym­
metry of article V by collapsing its two halves into one. The only pos­
sibility of amendment would be the 61'Stone. 

Senator ERVIN. Do you not believe that if the States petitioned to 
call a convention to vote on a specific quest.ion, for example, the ques­
tion of reapportionment or daylight saving time, ,and the Congress 
refused to call the convpntion, do you not believe that would have a 
tendency to tempt the St.ates to demand a genera.] conyent.ion ~ 

Professor BICKEL. It might very well tempt some to do so. But the 
Congress is sworn to snpport the Constitution. And it is one thing for 
the Congress to alter the Constitution by refusing to do what is its 
dutv under article V. It is quite another thing-for the Congress, when 
asked to prespnt a single amendment to a convention, to say: "'Ve do 
not believe that article V intended that: t.herefore, we will not do 
that, because it is not constitnt.ional in onr view for us to do that." 
'When there is no other guidance and, perhaps, even when there is 
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other guidance, 'Congress must make its own judgment on a consti­
tutional question. . 

Senator ERVIN'. The Constitution provides that every Member of 
Congress shall be bound by oath or affinnation to support the Constitu­
tion. And article V provides thnt, whenever two-thirds of both Houses 
shllll ~ee~ it ne(fessary, C~gt:ess shall pro,p?se amendments .to the 
ConstItutIOn or, on theapphcatlOn of the legislatures of two-thIrds of 
the several States, Congress shall call a convention for proposing 
amendments. 

Senator TYDINGs.1Vhat you are saying is that, in view of the specific 
terms of article V, you cannot call a Federal constitutional COllven­
tion for the purpose of pa.ssing on one proposal ~ . 

Professor BWKEL. That is right. . 
Senator TYDINGS. But Congress has only the right to call a constitu­

tional convention for any and alll>roposals under article V. You saYt 
therefore, on the specific reapportIOnment petition, for example, that 
tllet'e would be a constitutional argument saying that you could not 
call a convention and limit it to that ~ . 

Professor BICKEL. I entirely agree with that. I have only onequall. 
fication, that is, I would hope that there is a middle ground. . 

Senator TYDINGS. That is the purpose of this bill. 
Professor BICKEL. I think there is enough by way of suggestion in 

the history of article V that would enable the States to call a conven­
tion to deal with a fairly general subject, or to call a convention to deal 
with several subjects. And the Congress, I think, should respond to 
such a request. . . 

'Vhat I object to is so hobbling the convention that it is transformed 
from a. deliberative constitutional convention into a ratifying body 
that votes up or down something that has been put before it. I object 
to that on the basis of the language of the amendment, because the 
amendment speaks of a. convention for proposing amendments. It is 
not the States that are to propose amendments. It is the convention. 
And I object to it, secondly, on the grounds of principle that I tried to 
make clear. 

Senator ERVIN. The bill tries to find a middle ground on this point. 
I think that article V clearly contemplates that the convention is to be 
as deliberative a body as possible, and not a body to count noses in 
favor of some specific proposition submitted to it by somebody else. 
I think the convention has the authority to propose amendments, not 
the States. 

Professor BICKEr,. On the question that Senator Tydings is raising, 
if I may say so, you can look to the 32 resolutions that are now before 
the Congress, and some are couched in quite specific language, some 
nllme the subject. The question, even under this bill as it stands, and 
certainly under this bill as I would loosen the language a little bit on 
that point, would be whether some of the legislatures proposing specific 
language knew what they were doingl and the issue before the Con­
gress would be whether those resolutlOns are invalid and should be 
returned to those legislatures for them to act again, with a proper un­
del'standing of what the Constitution demands of them. 

Senator TYDINGS. Some other legislature may have passed them 
under the assumption that the convention should be limited to that 
narrow issue. 
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Professor BICKEl.. Exactly. One cannot presume that n legislu.tme 
that was willing' to put to 1\ (!onventioll u. specific bit of lallg'lIuge wOlild 
also have been willmg to convene a convuntion that would bu fl'l!l! to 
act on other matters as well. 

Senator ERVIN. They do call for a convention~all of these resolu­
tions call for It conventJOn. Some of them suggest a specific phraseology 
for the proposed amendment; but the authority they are acting under 
is the authority to call the convention, which would then have the au­
thority to propose the amendments. 

Professor BICKEL. It seems to me, obviously, that there cannot be 
anything more important than the constitutive process. I was saying 
that if a legislature, acting under what turns out was a misapprehen­
sion of its constitutIOnal function-acting under such a misapprehen­
sion, asked the Congress to call a convention to vote up or down a 
specific tl'xt of an amendment-such a legislature cannot be assumed 
to have also been willing to convene a convention which was not bound 
to this specific language or to that single narrow subject. And it seems 
to me that the least that one could do, having regard for the solemnity 
of the process, and in order to obtain the kind of deliberation that 
would be desirable, would be for the Congress to make clear its view 
of what power lodges in the legislatures under article V, and to return 
their resolutions for reconsideration to those legislatures which have 
:acted under a misapprehension. . 

Senator ERVIN. On the other hand, they would have a subsequent 
opportunity to ratify or reject the action of the convention. 

Professor BICKEL. To be sure; ~es. 
Senator ERVIN. Of course, the original Constitution was written by 

a body of men which .was not called together primarily to write a 
Constittltion-it was authorized merely to make amendments to the 
Articles of Confederation. . 

Professor BICKEL. I think it is the common understanding that 
what went on in Philadelphia in that hot summer was partly a legal 
proceeding, and partly a small revolution, at least in the minds of men. 

Mr. WOODARD. Professor Bickel, in the present situation, a num­
ber of States apparently are trying to obtain a convention to propose 
an amendment on the reapportionment problem. Under your ren:;Oll­
ing, how could these legislatures properly petition the Congress to 
achieve that result? 'What language would you suggest that they use, 
to be .constitutional and within the meaning of artIcle V'? 

Professor BICKEL. I would suggest that what weare seeking is a 
middle ground. Suppose that we wrote into this billlallguage that says 
that, as Congress views the Constitution, what the legislatures are 
permitted to do under article V is either to petition for a general 
constitutional convention or one on specific general subjects, or some 
specific general aspects of the Consbtution. How would I interpret 
that~ Let us say that the Legislature of Nebraska forwards a resolu­
tion asking for a convention to consider the problem of representa­
tion in the electoral process of the United States-something as broad 
as that. Suppose there are other similar resolutions, but couched in 
different languagehin different phrases, from other legislatures. So 
long as I thought t at they were all in the same ball park, I would put 
the 34 of them together and convene the convention. 
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It isa more dangerous thin~, perhaps, than Hw single shot com'en­
tion. I venture to think that It IS, also, a more di/Iicult one, that the 
legislatures would hesitate when required to open up broad subjects-
that a lot more public opinion. would come into play. . 
. We must face the danger, which also exists, of a general convention. 

I do not see how we can avoid it. 1-Ve elo have article V. 
Mr. WOODARD. But, under your view, the convention could be con­

fined at least to the fairly limited ball park you have described. 
Professor BICKEL. I would hope so. It does seem histOl'ically that 

there was an intention to«ive the States the opportunity to convene 
a convention which did not have to rewrite the entire Constitution. 

Mr. 'VOODARD. You do not believe, then, that under article Va State 
legislature can properly petition the Congress to call a constitutional 
coWvention to consider the advisability of proposing a constitutional 
amendment to reserve to the States the power, if they wish to do so, to 
apportion one house of their legislature on some basis other than 
population. 

Professor BICKEL. I think that would transform the convention for 
proposing amendments into a convention to ratify amendments. I do 
not think that is the meaning, or at least I do not think that ought to 
he the meaning of article V. 

Senator ERVIN. I just wonder if your interpretation does not defeat 
the purpose of article V. Dr. Mendelson said the States ought to be 
able to submit a specific proposal, or at least a specific subject. On the 
other hand, you say they may suggest only a general subject. Do you 
not think that we ought to look at the substance of the State's request, 
rather than dwelling on the form of the resolution? 

In other words, it seems to me that if the States petition the Congress 
for a constitutional convention to consider the reapportionment ques­
ion, they are not hobbling the convention. The convention may propose 
anyone of several amendments to accomplish that purpose. The sub­
stance of that request is for a Gonstitutional convention free to consider 
maIlY proposals rather than to say that we do or cIo not want this 
specd'ic amendment. 

Professor BICKEL. I agree. with that. I am not urging a "picky" 
attitude. As things now stand, I do not think that the Congress would 
be free to call a convention in response to a lot of these resolutions, 
because it is quite plain on the face of them that the Jegislatmes that 
pas£ed them acted under a misapprehension of what their constitu­
tiollaJ function was, and that is Ilot a matter of form. We are alI 
searching for a real concurre.nt desire on the part of the country to 
have a convention. We have to search for that in earnest, without, on 
the one hanel, being picky about language, but without., on the other 
hand, taking a resolution as saying one thing when on its face it says 
another because it was passed under a misapprehension. 

Senator ERVIN. I am accused of being a conservative, hut I have 
taken a rather liberal attit.ude toward this problem. How can we 
require the State legislatures similarly to construe constitutional pro­
visions when the Supreme Court has not been able to agree on them ~ 
In other words, how can we get 34 States of the Union to agree on the 
meaning of a constitutional provision when the Supreme Court diddes 
5 to 4 regularly on constitutional construction ~ 
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Professor BICKEL. Once Congress settles the issne, the legislatures 
will know what to do. That is 'why I am in favor of having a bill now. 
I think it is time to have a bill on this subject. Things are relatively 
calm. I think it is a good idea for the Congress to make clear to the 
States what they can or cannot do under article V. ­

Senator Tl.!>INGS. On the point of the validity of the petitions, how 
far would Congress be able to look into the valIdity or the legality of 
the l?etitions from the States, for example, as to the question of reap­
portIOnment. You heard my question directed to Professor Mendelson, 
specifically, where a legislature was under a court order to reappor­
tIOn-should the Congress take into account that order rega.rding the 
validity of a legislature's petition to call the constitutional convention, 
to legalize the illegal reapportioning~ 

Professor BICKEL. There are two aspects to that, as r see it. One is 
the power of the COIigress-the function of the Congress, and thl1 
other is one's preference about what the policy of the Congress should 
be. I am clear that the Congress may not saY1"We do not like this kind 
of an amendment-we do not think that tIus sort of subject ought to 
be put to a constitutional convention." The Congress cann()t v()te on 
the basis of its own view on the merits of what the State wants. That 
is one thing I am quite clear on. 

I am clear, secondly, that if the States act unconstitutionally in some 
manner, for example, 34 petitions ask the Congress that the Constitu­
tion be amended so as to deprive the smaller States of equall'epresen­
tation in the Senate, article V says you cannot do that. So the Con­
gress can say, "That is unconstitutional. 'Ve will not do that." It can 
go into the merits to that extent. 

Third, it can ~o intO the merits to the extent necessary to examine 
any other constItutional issue which is not plain on the face of the 
Constitution, but where a constitutional judgment is required. That is 
what I was referring to a moment ago. You need broad resolutions or 
narrow resolutions, what have you. 

Fourth, I think that the Congress is free under article V t() inquire, 
for example, whether the legislature was corrupt. When, for example, 
Senators were elected by State legislatures, the Congress could in­
quire whether a legislature that elected a Senator was corrupt. I do 
not see why Congress cannot inquire into that in this instance. I think 
it should. The rule that the Court should not do so is based on differ­
ent considerations, it seems to me, and should not bind the Congress. 
Congress is free to askl it seems to me, whether the legislature is prop­
erly constituted, whether the legislature is, indeed, mal apportioned. 

Senator ERVIN. If I may interrupt at that pointi I would like to 
point out that under article I, the Congress has speCIfic constitutiol1l1.1 
authority to inquire into the qualificatIOns of its Members. It has no 
such specific authority under article V. Moreover, how do you deal 
with the principle that a de facto State officer can act routinely with 
complete validity ~ 

Professor BICKEL. I was coming to that. We 'are speal~ing here of a. 
matter of policy. This is in the broad procedural area that is subject 
to congressional consideration. On the merits, however, it seems to ml1 
quite clear that a legislature, malapportionecl or not--even a legis­
lature under a decree of reapportionment-is a de facto legislature and 
is authol'ized to do everything that a de facto legislature can do; and 
I see no reason why it does not include this. 



1062 


,.. 

Now, if the decree under which that legislature operates specifically 

fOl'bids it to do this, or forbids it to do something quite analogous to 
this-as, for example, to call a State constitutional convention-then 
I think that we are in a. difficult area. My inclination would be to say 
that the Congress ought to abide by the decree in that case. I do not 
think the Congress is entirely bound hy it. Not every provision of an 
equity decree IS in itself a constitutional limitation. The district court, 
when it says a legislature may not submit a constitutional amendment 
to the people, is not construing the Federal Constitution. It is acting as 
an equity .court. It is exercismg the equity power, which is subject to 
regulation by the Congress. . 

Even though there is a decree outstanding saying that It legislature 
may not call a constitutional convention, nevertheless, the Congress 
cOlllfl constitutionally accept the resolution ftom that legislature. I 
think, however, thu,t the Congress would be well advised in such an 
event to abide by the decree of the Court. 

Senator ERVIN. As I understand the law of de facto officers, if a perr 
son is elected to a public office and assumes to exercise that public office, 
his acts are binding up to the time that the law under which he was 
elected is adjudged to be unconstitutional. And I think that the Con. 
grC!>s) in the adoption of any contrary theory, wo.ul.d. entirely destroy 
artIcle V, and destroy the rIght of the States to lnItlate amendments 
under article V. I have read some of the malapportionment cases many 
times lind I do not know exactly what they mean yet. I think it would 
be most .improper to apply tho~e vague cases ret.roactively to invalidate 
the acts of de facto State legIslatures. It would produce utter chaos. 

Professor BICKEl•. I agree that the Congress would be well advised 
to accept the actions of de facto State legislatures. But I think also 
that in general the Congress ought to abide by the decree of the Federal 
courts.' . 

Senator ERVIN. Under the de facto situation, if there had been a 
definite adjudication of mal apportionment by the Court, the questions 
then become more difficult to reSolve. 

Professor BICKEL. Right. But I think it is a matter for the Congress. 
The Congress is authol'lzed to accept a resolution from a malappol'; 
tioned legislature, if it wishes to d., so, and it is authorized to refuse 
to accept it. .' 

Senator ERVIN. I am personally very reluctant to allow Congress 
too much room for judgment in this matter, because I have found 
that when we go into court, we have certain principles of law that 
must be allowed to prevail; but individuf\l Congressmen are like Josh 
Billings says, "They do not kick according to any rule whatsoever, 
except their own political notions." If given any leeway, some Mem­
bers might use it to vote against any convention if -they did not ap­
prove, on the merits, of the constitutional amendment likely to be 
proposed. . 

Professor KURLAND. As I understand this discussion, you say that 
the Congress has the power to specify the purposes for calling a con­
vention, but once Congress has called it, there is no way of restricting 
it. Is that righH 

Professor BICKEL. Well, the Congress is free to make rules for their 
COil "en ience. 
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Pl'ofessor KUULAND. Let us turn, if you wilJ, to the question of the 
form of the application. I do not tlunk there was any qunrrel about the 
proposition that the application cannot specify the amendments to 
be adopted. I think that everybody is in agreement on that. Are 
you suggesting that if 'you get 34 applications to deal with II. re­
apportionment problem In those general terms, that the convention is 
free to do something else ¥ 

Professor BICKEL. I have great difficulty here. I would hope that 
by one of those practical compromises that do not stand very well in 
the eyes of some, that one might find an acceptable interpretation of 
art.icle V to the effect that the convention can be resricted to dealing 
with broad, fairly broad, subjects, so that it can have enough room for 
maneuver and can truly study and consider constitutional amend­
ments, rather than be a body merely ratifying proposals made by 
the States. And I would hope that one could so pfll'use It-the reappor­
tionment problem as to pass that kind of test. 

What would hnppen if a convention went wild-if it attached 
amendments on cel'tftin other things~ Does Congress then have the 
constitutionnl power to submit for ratification only the amendment 
dealing with tIle reapportionment problem, and not submit any other 
amendments the convention has produced ¥ I do not know what I 
would say to that. I have difficulty in answering whether Congress 
has the right to restrict. 

Professor KURT.AND. It has been stated that the application must 
state the subject, but tlmt the subject matter is not binding on the 
convention-that the statement of the subject matter is irrelevant. 

Professor BICKEl•• I am certainly not saying that the application 
must state the subject matter. The application must call for a con­
vention. If it is gomg to be a general convention, all 34 applications 
must call for that. If it is to be a more narrow convention, all 34 
applications must ca]] for that. There, the problem is to know what 
a State legislature has wanted, and whether 34 legislatures are all 
asking for the sallie thing. 

Professor KURLAND. My problem is this: Suppose that the States do 
call for a convention to deal with the reapportionment problem, with 
language broad enou~h to satisfy you of the possibility of give and 
take on that subject; IS it your proposition that the convention is not 
limited to that subject ~ 

Professor BICKEl•• My position is that I do not Imow what I would 
say. If the convent.ion then went wild and did something else, and 
the thing came back to the Congress, and the Congress is the only 
body left to make the decision, you would be up against deciding 
whether it may decline to submit one or more of the amendments 
that the conveJltionadopted, and I do not know what I would think 
at that point. t 

Professor KURLAND. In terms of limiting the convention to the 
subject matter that was called for by the States ~ 

Professor BICKEL. I think that If I were voting on a bill, I wouid 
somehow force myself to vote that way, but I would have som(~ 
~~oo. . 

Professor KURLAND. You would not say that the bill, as drawn, 
necessarily requires the States to specify tile language of the amend­
ment they desire? 
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Professor BICKEl" 'Yell, I would think that this bill, a!:i now drllwn, 
goes much farther~it limits the subjoct, or at least, it is ctllite re!:itric­
tive on the subject matter. It attempts to restrict the convention 
within the, terms of the State resohltlons which it is willing to ac­
cept quite narrowly drawn. It then purports to put limitations upon 
the convention to abide b)! those resolutions. As I tried to explain, 
the nearer you get to a convention that is narrowly restl'ieted to 
voting something up or down, the greater are my difficulties. What 
I am trying to do is to edge away from that. I do not know precisely 
where my edging leads to...."..where·precisely my difficulty disappC!u·s. 

Professor J(um....<\ND. The difficulty in drafting legislution is that 
you have to find that edging .point, I assume. 

Professor BIOKEL. Yes. I;,:: 

I~rofessor KURLAND. If 1'3 states suggested the Ileed for un amend­
ment with reference to the Esoobedo matter, and 1;) :others called for 
amendment on the separation of state and church, alld whatever 
additional number would be necessary asked for IUl amendment' as 
to reapportionment, 'Would the Congress lie required to call a con­
ven tion ~ , 

Professor BICKEL. Certainly not. These States ha\'e not asked for the 
same thing. ' . 

Professor KURLAND. My difficulty with your logic is that the con­
vention could not be limited by subjeet lilatter, yet you are saying 
that conventions camlot be'called except in terms of specified subject 
matter set forth in the State applications. ' 

Professor BICKEL. Oh, no; no. The convention can be called gen­
erally. The problem-- , ' 

Professor KURLAND. The applications must state'some subject mat­
ter, because they will be added up according to 'subject matter. j is that 
right~ 

Professor BICKEL. Or no subject matter at all. ' 
Professor KURLAND. A genflral convention? 
Professor BICKEL. Yes. 
Professor KURLAND. But what are the reasons for considering t.he 

specificatioll of subject matter in the applications, if the convention 
is not going to be bound by that in its acti vities ~ Does it haye to st.ay 
within that subject matter'¥ . , , . 

Professor BICKEL. I tried to explain my difficulty with binding the 
rOIl\'ention: We are now taking the assumption that at some point you 
can hind the convention. ' 

For example, take a resolution calling for considemtion of the AIi­
mnda case and the E8cobedo case. The resolution, we will suppose, says 
that the problem of Federal control over criminal processes of the 
States should be reexamined, and we will assume that the language is 
In'oad enough, although I am not saying it is; but, let us say it IS broad 
enough. We are now taking the assumption that a convention can be 
hOllnd that way. If I take that nssnmption, then the next question, 
quite ,\ sepnrate one, is what kind of convention have a sufficient nlllll­

bel' of Stntes cnlled for. If I had 13 States that called for a criminnl 
JIron'::;::; cOl\vention and 13 States that called for II first amendment con­
n'n! ion, and another 13 States, or whntever nllmbel', that enIled for 
sOllletlling else agni!l, t.hell I wouh~ not have 34 State legislatures that 
wanted the same kllld of conventIOn. Then I have togo back to the 
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legislatures and find out whether the ones that wanted the E(Jc()oedo 
convention also want a first amendment convention, and so fOl'th,and 
if not, we do not have the 34 States. . . 

Professor KURLAND. Let us get back to the background of the prob­
lem initiated in congressional talk on the subject. Some'applications 
deal with reapportionment of State legislatures. Is that a broad enough 
coveraO"e1 

Profussor BICKEL. I would think not. . 
, Professor KURLAND. vVhy not ~ ... . 

Professor BICKEL. Becansethe legislature th,tt now asks for recon­
sideration of therellpportionment pi'ocess is-construing that language 
realistically-intelligently asking for reconsideration of the reappor­
tionment cases, and that seems to me a very narrow thing wluch is 
no different fi'om proposing some language to be voted uJ? or down. 
It is not enough. A convention has to have a substantIal subject 
within which there is room to maneuver. 

Professor KURLAND. That is not the way the amendment process 
works in terms of congressional initiation. 

Professor BICKEL. Congress is a national forum. 
Professor KURLAND. We are going. to provide a national forum­

the convention will provide a natlOltal forum for discussion of particu­
lar issues, as the bill is drafted. There is no dispute that the lan~age 
couhLined in the StlLte applications cannot confine the conventIon to 
tllltt language. What :we are talking about is the question of whether 
the convention will be limited toll. particular subJect matter. If you 
look at the 11th amendment, the income tax amendment, the right of 
women to vote, they were discussed in a national forum. And now the 
parallel that I suggested-the parallel that I think is intended by 
Article V~s that we do have to provide the States with a. means for 
init,iating a forum-for dealing with a ,Particular problem. 

Professor BICKEL. I am not argumg that a convention may not 
proJlosesingle amendments; I am ar~ning that the States cannot hob· 
ble it to acting on a single propositlOn only. Never, in the course of 
.action on tile amendment you mentioned, was tlle Congress restricted 
to doing that, and that alone. It was never restricted in what consti­
tutional amendments it proposed, and it was never restricted in any­
thing else. If you read through the record of the 3l>th Congress, as I 
once did, you see the Con~ress acting as a full-blooded total legislative 
body. Everything comes m. They deal witil the problems of the 14th 
amendment. Somebody suggests a constitutional amendment. Some­
body brings in some other problem. Somebody brinb,rs in the problem 
of Citizenship. How did the 14th amendment evolve? It started with 
the sin81e issue of Negro rights: What are we to do with these Negroes 
in the South? And then it developed into wNi.t we now see, because It 
fnll-bodied, full-blooded legislative process was at work. That seems 
to me to be real considemtion in a natIOnal forum. 
If the Congress had been hobbled by being restricted to dealing 

with some single aspect of tile Ne~ro problem only, Lord knows what 
we would have got, if anything at all. . 

Professor KURLAND. 'We are often in disagreement on constitnt.ional 
histOl·Y. In terms of the subji'..ct matter for ltI?propritLte discussion in 
the national cOllvention, the authority is not gIven to the national con­
vention, but to the States. There is nothing restricting the number of 
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applications or the numbel' of subjects that may be contained in tlH~ 
applications; is that OOl'1'ect ¥ . . 

Professor BICKEL. Article V says that it takes two-thirds' of the 
States to call a constitutional'convention for proposing amendments, 
keeping it. clear on thEl one hand that it is the convention, not the 
States, that proposes amendments, and keeping it clear, on. the other 
hand, that it is up to Congress to determine whether two-thirds of 
the States have concurred at a given moment in a desire for a consti­
tutional change. If the resolutions go in every direction, you cannot 
tell whether they concur in the same idea. 

Senator ERVIN. In my opinion, jf one-third of the 34 States wanted 
to amend the first amendment, and one-third of them wanted to amend 
the fifth amendment, and the other one-third wanted to amend the 
sixth Ilmendment,and they asl{ed the Congress to call the convention, 
sHtlting forth no specifio amendments, Congress would be obligated to 
cal! a. convention. 

Professor BICKEL. If I get, over a period of 3 or 4 years, 13 resolu­
tions on Miran(la and another 13 on the· latest desegregation case in 
Georgia, or wherever it is, feeling as I do that this thing ought not 
to be lightly done, I would say that it is jumping to a conclusion that 
ell('h of these States'\Vould be willing to have that convention, even 
though they knew that it would dea.l not only with Miranda but with 
the desegregation problem, and vice versa and also with other prob­
lems. And if I were the Congress at that point, I would send the 
resolutions back t.o each of thase legislatures and ask, HDo you want 
this? This is the kind of convention you are dealing with. Do you still 
wantit~ . .'. 

And I would venture to say tha.t some legislatures that might have­
wanted a convention about Miranda would say, HIf this is gomgo to be 
a convention. on segregation, too,better call it off. We will concede on 
Mimnda, if they will concede on desegregation." I read article V to 
mean that this momentous occasion could only occur alter the most 
careful deliberations and' only when everybody knew exa.ctly what 
they were doing, and I 'Would say that in our hypothetical situation, 
it. could not be said that everybody knew exactly what they were­
doing. There would be I\, chance that we could slide into a constitutional 
convention sort of by happenstance, without everybody being quite 
aware of what was going 011. The thing being as momentous as it 
wac;, I think that good policy would be for the Conf,rress to take pause 
and to ask everybody, "Is this what you mean~" 

Senator ERVIN. I think that the Stn;tes have the option of calling' 
for the convention or not. '\Vhat amendment.s will be proposed will be 
up to the convention. The States can refuse to ratify the proposals,. 
the States have that proteation. . 

Professor BICKEL. I agre~. In my judgment, I am making sure that 
the States really want it, and want it, reany, with full knowledge of 
what it is all about. After that, the conventIOn is theirs. 

Professor KURLAND. Let me ask just one more question. If the em­
phasis is on a consensus of the States, and their desires, putting aside­
the problem that has been brought out by the Senator, do you have any 
question at all th!l!t the State legislatures, on reapportionment, have­
no problem with t.he consensns question 'I Aren't they aU talking about. 
the same problem, but suggesting different solutions? 



1067 


77 


, Professor BICKEll; J 'rhey aretalking about the same problem, which is 
very·narrow. '1'hey want a convention to overrule the one-man, one­
vote decision. 

Professor KURr';\.ND. As I understood the recent colloquy between 
you and Senator Ervin, you were both in a~eement that the States 
cannot limit the subject matter that is presented at all ? 

Professor BIOKEL: Yes. ' , 
ProfessOr Kmu;AND. If I may quote the Senator, the convention is 

to be the master of the subject matter, rather than the State legisla­
tures. . . . 

Professor BICKEL~ Well, yes; but I do not think that Senator Ervin 
suggested that the conventIOn would only be a runaway general con­
stitutional convention. ' 

Professor KURLAND:;That is the difficulty with the logic of your po­
sition; it requires a, consensus among the State applications as to the 
appropriate subject matter for calling the conventIOn, but then it rec­
ognizes that the cOnvention is not' restricted to that subject matter. 

Professor BIOKEL: You do not allow me a retreat in some measure 
from the position that only a general convention is permissible. I think 
that som~where there is a mIddle ground; namely, a convention re­
stricted-and hopefully we can' make that restriction stick-to some 
fairly general subject, a subject, for example, of the size of that of the 
14th amendment. Once you agree with that, the Senator and I were 
discussing a very different pomt; namely, the problem that the Con­
gress' would have, in determining that a legislature that called for a 
convention knew what it was ca1ling for, and that all called for the 
same thing and were aWflre of what everybody else was calling for. 

If you received a: resolution which asked for something to be over­
ruled, and 4 years later received another resolution that asked for 
something else to' beoverruled1 then these two legislatures cannot be 
assumed to have been addressmg themselves to the same kind of a 
convention. You cannot assume that they both knew that a convention 
when convened ,could do both things, and we cannot assume that if 
they knew that, they would still want a convention. 

Professor KURLAND. Let me put this question, which bothers me: 
Why 'are you saying, in the terms of the reapportIOnment matter, that 
it was too narrow 1 Because they are talking onlY of the reapportion­
ment of State legislatures? Are you demanding a general reconsidera­
tion of the processes for electing representative officers? 

Professor BICKEL. I t.hink that the only way that that problem could 
be broadened sufficiently, so as to bring it to the point where I would 
hope that you could restrict the convention to dealing with it only, 
would be to consider that it was as broad as the problem of the alloca­
tion of political power in organs of government, ,State and Federal, 
or the entire electoral process. ' 

Short of that, it seems to me that you are too near to the other end 
of the spectrum; namely, the end where you are putting a one-shot 
question tOll. convention and demanding that it answer "Yes," or "No." 
That is the end of the spectrum that we are obliged to try to avoid. 
The other end of the spectrum, the general constitutional convention, 
we are obliged, by polIcy considerations that I think we all share, to 
avoid, because it is a horror to contemplate. 'Ve are trying to find a 
middle ground. . 

59-609 0 - 80 - SS 
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I know that it is. getting late. But let me back up a little, because I 
thinkthat I may have created some confusion. I am talking about. two 
separate problems. . 

One is the problem, the congressional problem, of making sure that 
the States have all done together .0. thing that is within their power 
and have not acted under a misapprehension of what it is that they can 
do or what it was that other States want to do. Congress must make 
sure that there really is a. concurrence of two-thirds of the States to 
.call a convention permissible under articleV. . 

That is one problem; really a problem of the relationship between 
the Congress and the State legislatures.. : 

The other, quite seJ?arate problem, which the CoilgreSs has to resolve, 
-and we hope that thIS bill resolves, is what is the constitutional power 
of t.he States under article V ~What kind ofcoriventioncanbe called ~ 
'Vb-at kirid may not be' calledYWe have two ends of a spectrum. At 
one end is the narrow, one-shot convention, which I think IS iml)roper. 
At the other end is the general constitutional convention whIch the 
States may call, but we hope they will not. We hope that we can find 
some middle ground, which is broad enough to avoid one end of the 
spectrum, and not so broad as to arouse all of the fears at the other end. 

We decide, let us say, with respect to apportionment, that the subject 
is broad enough; or we decide that any convention that is beingas'ked 
to deal with three separate issues has enough business there to be able 
to act like a deliberative political body. Well, having decided that, we 
than go back and look at the resolutions we have, and we now face the 
other quite separate problem-what did these legislatures ask fod 
Did they understand what they were asking.for in the resolutions that 
are now before the Congress, for example W,As to those, the answer 
would be "No" in many cases. .. 

I think that if we have three disparate kinds of requests, the answer 
to all of these ought to be "No," because we cannot assume that a legis­
lature that is asking for a particular kind of convention knew that 
the convention would also deal with other things. You just could not 
assume that. 

I think the value of this bill, the value of your initiative, Senator 
Ervin, is that the Congress has now an opportunity to make clear to 
the States what it is that their powers are under article V. Then, if a bill 
is passed, when the States act, we will be able to make much sounder 
assumptions about their understanding of what it was that they were 
doing, and anyway, solve this problem of the relationship between the 
Congress and the State legislatures. . 

But there are two separate problems. And r think that r caused 
some confusion earlier this morning by. speaking of them as inter­
woven, without making thatdistip.~tlon. . .. 

.Sena~r ERVIN: Thank you ve~y .muc~. It. ha~ been a~ interesting
dIScussIon. Very InformatIve. ThIS IS an IntrIguIng questIon, particu­
larly because we have so few'precedents by which to chart our course. 

r will ask the reporter to Insert at this point in the record the re­
ported decision in the case of Fortson v. Toombs,379 U.S. 621 (1965). 
I think the case has been misconstrued by some who have referred to 
it in these hearings . 

. (The document above referred to follows:) 
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(379 U.S. 621) 
BEN W. FORTSON, JR., AS SECRETARY OF THE STATE OF GEORGIA, ET AL., APPELLANTS, 

tI. 
., 1 I 

HENRyJ. TOOMBS ET AL. . 
"1'1 :1' " -, 

No. 300.-Arg,IIe(1 Nov. ~8,,19, 1~. Decided Jan. 18,1965. 

On Appeal.from the United States District Court tor the Northern District 
<of Georgia.

E. Freeman I,everett, AUanta, Ga., for appellants. 

Francis Shackelford, Atlanta, Ga., for appellees. 


Per curiam 
The District Court, having held that the Georgia Legislature was malnppor·

tloned (Toombs v. FortEon, 205 1!'. Supp. 248), enjoined appclJant8, election 0(' 

ficials, "from placing on the ballot to be used in the General Election to be held 
<In November 3, 1964, or at any subsequent election until the General Assembly 
is reapportioned In accordance with constitutional standards, the question whether 
a constitutional amendment purporting to amend the present state constitution 
by substituting an entirely new constitution therefore shall be adopted."· Appel­
Innts challenge'·that provision on the merits. Appellees, while defending it on 
the merits, suggest alternatively that the issue has become moot. 

The situation has changed somewhat ~ince the 1964 electilJD, as both the Renatl' 
And the House have new members, and appellees, tor whose benefit the challenged 
provision was addPd, !<Ily it Is now highly speculative as to what the 1965 legi~la­
ture will do and AuggeAt the paragraph in question be vacated as moot. 

We vacate this part of the decree and remand to the District Court, to whom 
we give a wide range In moulding" a decree (United ·States v. Crescent Amusement 
Co., 323 U.S. 173, 185, 65 S. Ct. 254, 260, 89 L. Ed. 160; International Boxing Club. 
<of New York v. United States, 358 U.S. 242, 253,79 S. Ct. 245, 251, 3 L. Ed. 2d 270), 
for reconsideration of the deslrabillty and need for the on-going Injunction in 
light of the results of the 1964 election and the repreSentations of appellees. It 
is so ordered. 

Decree vacated in part and case remanded. 
Mr. Justice Clark, concurring: 
"Although I would prefer to declare this litigation moot and vacate the judg­

ment below, I am joining the opinion and judgment of the Court solely on the 
!basis that it Is not reaching the merits regarding the propriety of the order fash­
ioned by the three-judge District Court. In my view, the Court is simply vacating 
and rl'manding in order to give the District Court an opportunity to reconsider 
its order in light of the change in circumstances which has occurred since judg­
IDent was entered." 

Mr. Justice Harlan, with whom Mr. Justice Stewart joins, concurring In part
,and dls.<enting in part. . 

"This is the first time that the Court, after plenary briellng and nrgument, has 
.ueen called on to consider the propriety of Interim arrangements prescribed by a 
district court pending the effectuation of Its decls.lon requiring reapportionment
.of a branch of a 8ta te legisla ture. . 

"After holding tha t the House of Representatives of the General Assembly of 
Georgia was unconstitutionally composed, a decision which Is not called into 

.question on this appeal, the three-judge District Court ordered: (1) that the 
eleCtion in 1964, of the legislature 'to serve iIi. 1965 (the 1965 legislature) might 

-,The entire paragraph rearls as follow., 
"The r1efendants are hereby enjoined from placing on the ballot to be used In the 

{jeneral Election to be held on November 3. 1964, or at any subsequent election until the 
General ARsembly Is reapportioned In aecordanc.. with constitUtional standards, the 
Question whether a constitutional amendment purporting to amend the present mate 
constitution by substituting an ellltirely new constitution therefor ahall be adopted;
provided, however, nothing In this order shall prevent the submission of "m~ndments to 
the Constitution of the State of Georgia which are separate"" to subject mntter. In 
Accordance wi th Article XIII, Section I. Article 1. of the Constitution of tbe State ot 

·Georjlln, 1945. (f'ee Hammonri v. Clarke, UB Ga. 313 [71 S.E. 479. 38 L.R,A .• N.S .. ii]
for A dl.cusslon bY' the Georgia Supreme Court of what cODstitutes 8Pparate ampndments.)
Nor .hall anything In thl. order p ..,vent the calling by the General Assembly of R 'con¥~n­
tlon of the people to revise. amend. or change the eon.tltl1tlon' If the repr"""ntntion 'In 
the convention Is basP<! on population as near 8S prartlcnhle' with the members hping
,elt'cted ~y the people (see Article XIII, Section I, Artlcle 2). Constitution ot the State 
.of Georgia, 19411." 
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proceed under the State's existing method!! of apportionment; (2) that until a 
properly apportioned legi!!lature took office po other legislature could proI:>Ose to 
the electorate, e:rcept through thG cAlling of 'n convention of popularly elected 
delegates, the adoption of a new state constitntion; and (3) that (except for 
reapportionment legislation) the 1965 Bouse should be 'limited,' notwithstand­
Ing any provision of state law, 'to the enactment of such legislation as shall 
properly come before the ~aid Legislature during the regular 1961) 45-day ses­
Ilion' provided by Georgia law. After the State's appeal, was filed in this Court 
thifl last provision was in effect abrogatl!d by the District Court with the approval
of the parties." l' ". . 

This appeal draws iu question the validity ,of items (2) and (3) above, 
~imllarly numbered in the District Court's order. It is contended by the appellees, 
however, that both these Issues have now become moot. 

I. 

l'be Court's disposition of this ('ase, of ('ourse, involves a holding that nt iPRRt 
as to item (2) the case is not moot.,1!'or, conti'ary to what my BrothN GOUlRERG 
suys in his dissenting opinion (post, pp. 636-638) and as my Brother Cf..ARK seems 
to'recognlze (ante), the ,Court does not remand the caB(> to the District Court 
for a dl't.ermlnation on the· issue of mootness, but only,to decide whether any 
Injunctive rell!'f is now appropriate in.light of what has transpired since such 
relief was first granb'd. 

While it may be that the COllrt's implicit holding'on mootness does not re~ch 
beYOIld the portion of· the District Gourtls decree that goes to the submission of 
a proposed new state constitution (par. (2) of the decree). I would also holtl 
not moot the prononnc('lllPnt of that d!'('rt'e plHC'ing limitations Oil th!' function­
ing of the 1965 State Legislature (original pill'. (3) of the decree), 

As to paragraph (2), it is Bufliciellt to say that the injunction has continuing 
effect, not only with re~pect to tIm 1965 legi81nture, but also as to any ~uccessor 
legislature if It is found to be "malapportioned." Any alleged "speeulativeness" 
as to whether a new state constitution may be proposed to the electorate bl'fore 
a "constitutional" legiRlature comes into being, goes no to mootness but only to 
the question whether the District Court (assuming is Fcwer in the lJrE'mises. see 
b('low) should have granted any relief on this score. So far as original para­
I(rallil (3) of the dE'C'rE'e is concl'rIIed (limiting the Dctivitif's of the 1965 legisla­
ture) it was IIOt renderf'd moot by the District Court'", modification after the case 
lu1I1 been taken for review by t.his Court, Analytically, the situation is tanta­
JIIount to a confession of el'ror at this level, at most relieving t his Court of the 
necessity or making a deftnitivf' exposition of its viE'WS on tbis suhject (COIll ­
pa re the suggestion of my Brother GOLDBEBG, 1108t, pp. 638-639), but not dpprlv­
in~ the fjUl'slion of the attribute of justiciability. Cf. roung v. United State,y, 
3H; U.R. 2iji, 258-2C1n. 

The position adopted by the Court iR that althouglt the case is not moot, at 
least as to the "constitution-suhmlsRion" i~Bue, decision of that qnestion could he 
avoided if the District Conrt chof:e to vacate tbnt part of its injunC'ion in light 
of the cllange in circumstance which has made til(> nped for such relief appculR­
tive; the Conrt thl'l'f'fore remands the case to lIt'ford thf' District Court that 
opportunity. I do not think that such avoidance as to l'ithE'r question is call1'ri 
for in this cnse. The Court's reapportionment decisions have pressed dIstrict 
courts onto an 1Illchart('d and highly sensitive fif'ld of federal-state rf'latiolls 
witlt little more to guide thE'1lI titan the elusive "one-person-one-vote" aphori~ll1. 
Dist.rict courts, as courts of first Instance, must necessarily fashion remedies for' 
thf'msf'lvps, ann the passage of time and the vllriety of rf'lI1eriip!< I'hospn by thplll 
may ultimately help this Court to wend its wny through this trpa('hprou~ con­
stitutiollal terrnin. But it is essent.ial t.hat the lowf'r ('ourts at 1f'9st be lRunchNl 
in the right general di1'l'ction nnd not allowf'd to rnnge so far afield ns to, 
ham-string state iegislaturpA and deprive Stntf's of pt'fpctivf' Ipgi~lati"!' govprn­
IIIf'nt. Paragraphs (2) and (3) of tIle injunction inyolvp(1 in jhis eaRe do rfllH!f' 
that far afield, Ah~pnt dilml'proval by this Court, the df'cisioll below. rf'Dllf'rp(l 
hy n c1iRtinguil!hed pmlei, eannot fail to furnish a strong practical, if not 1"11:81, 

1 Tbe tuIJ l.lIt ot tbe DI.trlct Court's o..l~r and tbe arn~n(trnent ot Itrm 8 are print.,!'
In tbe llI.sentlng opinion of MR. JU8TICII GOLDBIIRG ae AppendIces A aDd R, reBpecll\'ely.
PORt, pp, GHI), 641, 

Pt/·o~.Te~::'~~~1n8:~rlv."i%t~~:iJ':~a3!':n:~~:a8~!~~·~1~"'i!.:011l~:l'1Gt~~G1~:1 ; 8011 fh er" 



1071 


81 


precedent for other district courts. I do not think this should be aHowl'd to 
happen. 

II. 

I would hold the decree below improvident In both the aspects before UR. 
As to the provision forbidding sllbmission to the electorate of a leglslati vely 

proposed new state constitution, I can find nothing in the Fourteenth Amend­
ment, elsewhere in the Constitution, or in any decision of this Court which 
requires a State to initiate complete or partial constitutional change only by 
Rome method in which every voice in the voting population is given an oppor­
tunity to express itself. Can there lle the slightest constitutional doubt that a State 
may lodge the power to initiate constitutional changes In sns select body it pleases, 
such Sf< a committee of the legislature, a group of constitutional lawyers, or even 
a "malapportioned" legislature-oparticularly one whose composition was con­
sidered, prior to this Court's reapportionment pronouncements of June 15, 1964. 
to be f'ntirely and solely a matter of state-concern?' 

Similarly as to the provision of the lower court's original decree limiting the 
functions of the 196.') legislature, it seems scarcely open to serious doubt that "0 
long as tbe federal courts aliow tbis Georgia Legislature to sit, it must be re­
gar<iPfI as the de fneta Jpgislatnre of the State, possessing the full panoply of 
legislative powers nccorded by Georgia Jaw. 

I think that the St.ate of Georgia is entitled to n clear-cut pronouncement from 
thi!'; Court that nothing in its reapportionment decisions contemplated !<ul'h 
unheard·of federal court intrusion Into state political affairs as the decree before 
ns evinceR. Beyond thut, for this Court to temporize with importllOt interstitial 
lIlattl'rs of this kind, deeply affecting the even course of federal-state relations, 

,can only serve to aggravate the confusion which last June's reapportionment ('n~"s 
have left in their wake.' 

I "'oulll modify the decree below by striking therefrom paragraph (2) and 
approving the substitute for original paragraph (3) as framed by the Dif!trlct 
·Court.' 

Mr.•JUSTICE GOLIlBERO, dissenting. 
I (liSHent from the Court's disposition of this case. By remanding, the COllrt Is, 

in effpct, aRking the District Court to decide wbether this appeal, which if! 
pending before \1S lIn(1 witb reRjlect to which we noted probable jurisdiction And 
heard argument, shoulc1 be dismissed as moot due to events occurring after the 
al'l)1'1l1 had bl'en perfected in this Court. Mootness, In my view, is a Question 
whiPh, under lhese circumstances, this Courthns the rf'~ponsibility to dE-eifIf'. 
l'he facts relevflnt to this issue are undisputed. The DiRtrict Court is in no better 
position to reBolv!' thf' issue of mootn{'ss than we. No legitimate purpose is SPf"{'d 
by u,king it to determine a question whleh is proj)erly hefore us and which n 
long Jiue of unbroken prec{'dents would have us decide.' Moreovt'r. if the ca~e is 
moot, as I believe, there is no need for a further time-consuming hearin/(, below 
anll n PORRihlp future Rf'cond aplJenl to this Court. Surely both the District Court 
and this COl1rt have f'nough to do without this Court creating unnecessary work 
for hoth. I would simply vacate the injunction order and dismiss this ap}JI'al 
,as 11100t. 

'fhat this case is in fact moot becomes apparent from a cOnAidt>ration of tbe 
histol'Y of this liti/('lItion. 

The appeal ('ails into question the validity of port.iolls of lin injunl'tioll i~~'1('d 
'hy u threp-ju(lge District Court illvolving the reapportionment of the Hl'or!!ia 
Honse of Representatives. The District Court entered an order on .Julle 1m. 1!ln4. 
holding that the Georgia House of Represf'ntatiYes was unconstitutioually llP­
'Portioned undpr the Fpderal COll!;otitution aud declaring invalid state ('onstitu­
tional and statutory apportionment provisions. l'he conrt's order allowed the 
I\ovPlllber 1964 electioHs for the Bouse of RepresentaUYl!s to take place nnder 

• If, as I believe, a State Is not federally re8trlct~d In Its choice of meanR for InitiatIng 
~~n..~Wt~W)on..fll"~~~yseh~~~ '\,~~';;II~ltt.r~e~~era: up':,(~~.?ri~r~l:clt~' ~~~:e~:Wg:'1:a~;~I~;{J!~;
the led.lntur. Is not a matter for federnl cognIzance. 

'To bold as I think the Court should on theee l08ue8 would not In linT way ImpAir the 
federal courte' ablllty to _prevent frustration of their reapportionment deeree •. 

1 See, e.g. Sa.. Mateo Oount" V. Southern Pac. R. 00., 116 U.S. 138: fTnUe,1 Stnt,. v. 
A.laeka S. 8. 00., 253 U.S. 118 j Bu. Emp/ollee, v. Wi8eon"n Board, :140 IT.S. 4111; Oil 
lVorkcrt Union. v. MI..ourl, 3ul U.B. 368, aod the numerous C8.... cited Ilt 368, n. 7 
therelo. 
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the then-existing constItutional and statut·)ry provisions. hut it required that n«',,­
elections be held in 1965 In time for a properly apportionE'fl legislature to take­
office no later than "the second Monday in January, HJH6." Paragraph (2) of the 
court's order further enjoined appellants, state election officials, from placing on 
thE' November 1964 election ballot a new state constitution propo~d by the then­
existing unconstitutionally apportioned lpgislatnre, nlHl it also enjoined t.he ~\1b­
mission of a wholly new constitution to the voters hy the legisla ture "at any ~nh­
s«'quent ell'Ction' until the [legislature] ... is reapportioned in accordance with 
constitutional standards." Paragraph (3) of the Distriet Court's order limite(] 
the power of the 1965 legislature to «'nacting "such legislation as shall properly 
come before [itl ~ , . during the regular 1965 45-day session." Appellants' motion 
for a stay of the District Court's order was denied by lIIR. JUSTICE BLACK OJ]; 
July 6, 1964.' 

Appellants appealed to this Court. In their jurisdictional statement they did 
not contest the basic hoWing that the House of Representatives was unconsU;" 
tntionally apportioned. They challenged the validity of portions of paragrruplis­
(2) and (3) 'Of the District Court's order.' Appellees moved to affirm on the­
ground that the order was in all respects valid. We noted probable jurisdiction, 
379 U.S. 809, and granted appellants' motion to advance the cause for oral 
argument. 

Shortly prior to argument, appellees moved that this aIlPNl1 he dil'mi~sen 
because events supervening since the entry of the Dishict Court's order rendpred 
thiR appeal moot. Appellants opposed this motion. Consideration of appellf>es' 
motion to dismiss was postponed until the hearing. 

Upon argument of this case it appeared wiUro.ut di~pute that. since the entry 
of t.1l" order below, tbe partie,:; had agreed upon modifications whi('h eliminated 
appellants' objections to parag-rapil (3) of the District Court's order Hud that 
the District Court, on November 3, 1964, bad entered an order elllhodying the­
Itg-reed-upon modifications.' It likewise was agrE'ed at the argument that the DE'\\' 
constitution proposed by the legislature waA not submitted to tlle vot<'l'R in No­
vember 1964 and that under Georgia law it has lapsed nnd cannot be resubmittE'd. 
Thus the only issue remaining in this case Is the validity of thltt portion of til", 
District Conrt's order which prevents the newly.elected or any futnre unconsti ­
tUtionally apporti'oned legislat1ll'e from proposing and submitting to the voters 
a wholly Ilew 'seate constitution. 

Appellf'es in their motion to dismi~s and at the argument stated that althougb 
thf'Y originally sought affirmance of the portion of tbe Dil'trict ('nurt'", order IlOW 

under conSideration, they no longer do so bC{!anse, due to supervening event~. it 
iR now "highly speculative" as to" whether the newly elected Il'gi!llatture' or nny 
fnture ullconstitutionally apportioned legislature wi1l ever submit another 
wholly new constitution to the voters. Appellees state that consequpntly 
they no longer need the protection given them by the Di~trlct Court's 
prohibition of such a. submiSSion. and that "this appeal presents 'only an ah"tract, 
hypothetical controversy In which the 'lively conflict between antagonistic de­
mands, actively pressed, Which make resolution of the controvertl'd issue a prae­
ti('al nec!'''~ity' is lacking_"· They snggest that for these reasons controverl'Y over 
this portion of the order has now bl'Come mont and urge that th!' appeal be tli;:­
missed and that this portion of the order be vacated. Appellants resist the llIotinn 

• The Dlstrlet Court's order of June 30, 1964, Is printed as Appendix A. 
• Appellants Interpreted paragraph (3) ot the order to mean that the 1965 legl~lnture

could only deal with whnt was legally considered to be "legislation." They teared that the 
legislature would he unable to conduct Investigations, vote pardons. or certorm other 
similar duties. They also were concerned that under the terms of the D strict Court's 
order the 19G5leg\slature might be unable to meet In speeialsesslon It such a session proved 
necessary.

• This order Is printed here as Appendix B. 
• Appellees pOinted out at the argument that In the new leglslatutre which will meet ill 

1965, 20 of the 114 Seontors anrl 67 of the 205 Representatives ",111 have been newly 
elected at the Novemher 1964 election. 

D In their Motion to Dlsml•• at p. 5, appellees state: 

nn;~i.rto::e ~~~.r.~CfPe'r:~~lo':,~it :~:iI~~~IIr;,\~a:"b~lf~e~J1~ r~e W:n::,~~ol.~~:-"6~tI:~~t~~~.!~
by nn nmrmatlve two-thirds vote of both hou"" •. This Court blls repeatedly admonished 
that 'constitutional questions are not to be (lenit with abstractly.' The mere possibility 

... thnt n. Nimllnr constltutionnl propOf~nl mny b(' ))R~~ed by the General A1'lflembly at RtlJne 
tllture time Is aD Insufficient bnsls for Invoklnll the awesome responsibility or constitu­
tional ndjurllcatlon by this Court, Without furtber Ipg\Blntlve nctlon, thl. oppeal present. 

r~:r.n IWIcn~:~:~~..b:ft~~~i:It·;i."~~3~r~'i~';,"l ;.~ kPw~!~~lui~:D '~rihe ~':,~~~~e~~~:el.~1J:n~
practical nec•••lty' 18 lacking." (Citations omitted.) 

http:wiUro.ut
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to dismi~s on groundH of mootneRR. Th(>y contend that tili, Court gllOUltl rpadl 
tile merits and reverse the baRk determinatiollo! the Distrit't Court that lIud!'r 
the Federal. Constitution n mlliaportioned legislature is witho1lt. pOWf'r to prop""" 
a IlI'W conRtitutio'~ to the voters.' They ar!(uf' that. a decision on the n](>rit~ i.~ 
called for because the issuance of the prior opinion of the Distrkt Court grantin!( 
the injunction will have a precedential and deterrent effect, notwith~tallding the 
vacation of the Injunction order. 

As thi.'> histOTY shows,the appeal, in its present pogture, is plainly moot uralpr 
long-established principles and precedents. The question app€llants would ha Vf' 
us dl'eide is ODe of grave import involving the POWeT under the Federal a.nRti­
tution of a malapportioned legislature to submit a state constitution to a popular 
vote--a question which necessarily involves a consideratioD of the varyilJg "p­
tems used in different States for propoSing constlitutional amendments. Thf' 
doctrine of "mootness," like the related doctrine of "ripeness," has been evoin'tl 
hy this Court ~o that it will not have to pass upon this type of question eX(,f'pt 
upon t.he urging of one who Is harmed or is currently tltreatened with !lftrm 
caused hy the allegedly unconstitutional action. See Stearns v. Wood, 2:~" r·.K 
75. While this Court cannot and wUl not avoid its constitutional reSll()nsibiIit~· 
to decide apportionment (dses arising when justiciable problems are pr!'st'llt!'<1 
and pressed for d,,('ision by litigants claiming an abridgment of their constitu· 
tional rights,' it should not, in apportionment cnses, as in other areas, dl'('\rl1' 
moot issues, volunteer judgments or s!'!'k out questions which have ceased to he 
ripe for adjudication' and are no longer presented in ilie context of an a('t1l31 
pending controversy." I strongly, alheit resp€ctfully, disagree with my Brother 
HARLAN'S intimation, grounded on his basic view that ilie Court should nevpr 
have entered into reapportionment matters at all, that now that it has hepn 
decided that. such issue.'> are justiciable, this Court should be more willing ill 
this "sensitive''' a'rea than in other areas, to give opinions of an advisors natllrl'. 
flO t.hat "the lower courts [will] at least be launched in the right general rlin,," 
tion and ilot allowed to range so far afield." Opinion of l\1R. JUSTICE HARLAN. ",,/ ... 
p. 625. l\foTeover, it has already been demonstrated, as was easily predi,·tahlp 
from the history of ot.her constitutional issues of a "sensitive" nature, thAt 
thl'reis in thl!> area ample opportunity to·guide the 10wer'POurts within t.lle trnfii­
tional bounds of con~rpt.l', live cOlltrovp.rsies, actively pressed h~' rf'al :t(l\'pr'p 
parties. ~ee Fort80n v. nor.~ey, aHlc, p. 433; Seranton v. DrC1t', ante, p. 40. 

This Court does not pARS upon constitutional qnestions unless it is n"N'~"nry 
to do so to preserve the rights of the parties. See Liverpool, N.Y. & P.S.R. en. Y. 

Oom~ni88joner8, 113 U.S. 33, 3D; .Ashwander v. Temle.~8ee Vallell AI/thorif!!. 2U7 
U.S. 2M, 341, 34:.-348 (con('urring opinion of Mr. Justice Brandeis) ; Coffm(11I Y. 

Breeze Oorp.~., 323 U.S. 31fl, 325. Nor do('s it decide ahstract questioll!'! llIprf'I~' 
because of the effl'd such judgments might have upon future actions in "imilar 
circuIDstanf'es. Liltle v. Bower." 134 U.S. M7, !'i58: Oaliforl1ia v. l'Ia» P"blo tf 
T. R. Co., 141) n.s. 308, 314; Kimoall v. Kimball, 174 U.S. 1;;8. In thp. present 
CARe we are told by IJle proponeut!! of t.he injunction that tlH're exist" only II 
remote po~sibility n'at the newly elected legislature or 80mI' future onp wiiI 
submit a wh('iiy npw ronstitution to the "ot.ers. Cf: RII., Elllpl()yee.~ Y. Mi.•.•·lIlri. 
374 U.S. 74, 7R. If the question of the legislature's power to propo~ su<'h a 
constitution were being submitted to a court IlS an initial mAtter. the 811<'(,1I1:1ti\"p­
ness of the legisla t.ure's future conduct. would nndoubtf'(lly rf'll(ler this i'''l11' 
unrip€ fm' adjudicaVion. See New Jersey v. [Jargent, 26fl U.~. ~2R: Arinna \'. r',Ii­
far"ia" z.q,,'1 U.S. 423; Elef'tric Bond ,G Share Co. v. SEO. 30:\ U.S. 419. 44::\: Ala, 
ba.ma State Federation of [,a·bar v. McAdory, 325 U.S. 4W. 471; Ulli/cd ,<:t"/,·.. v. 
lfa.rr1s." il47 U.S. 612. The spel'ulativenl'!'ls, whi('h hM ariRen in thiR ('lise since 
the ord,'T was entpred. mokrs tllE' ISRue in this appeal. In my "iew. Rimilarly 

'u""llitnble for a(l.Iudicntion. United Statc8 v. AT.a8ka S .•". Co., 2,,::\ U.S. 113. 
The a<ppellees themselves, In whORe favor the judgment below hilI! run, do noJ 

assert the need for the protection of the District Court's order againRt flltnre 

Ge:;~l~ l'n~t\hr:, ~~g~~fap"I:!r~~~t1~o~~~R"~:;~rt ~!~Ot~:9;~e~~O: ~hd:'W~!~ t~g~"irt~S I~~~r~ 
the form of An ..men~ment to the exl.tln!\' constltutlon. Quo.lon. nre rnlse,! n. to thp eor· 
reetn."" of thIs determlnntlon lind the propriety of the DIRtrlct Court's hnvtnJr mo'\. It. 
Rrp T,oftl.lana POW" d; MOM 00. v. ThibodauIII, 360 U.S. 25. In light of my r'Rolntlon of 
thl~ CR~, I would not rttnch th~f\:p' qllPAtlnnFt .

• s•• n"ker v. a""", 11611 U.I'!. lRfI: Re"noldo v. 81m., 371 U.S. 1133, and companion CR..... 
• A,'p Unlttd fllate. v. Al".ka fl. fl. Go., 2fi:l {T.R 113. 

,. Spp 81111 AIllteo (!"flnt" v. flolltl..r .. P<lc. R. 00.• 116 U.S. lnll: Mil!> v. Green, Hi.. 


U.S. 	651; "'o..e~ v. AlontaUIle, 194 U.S. 147; Harri. v. Battle, 348 U.S. 80S. 
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submission of a new constitution; they deem the possibility. of such a 'SUbmission 
too remote. They therefore are agreeable to the vacation of the injunction which 
they sought and obtained. This obviously wili relieve appellants ot any burden 
which the injunction imposes upon them. It also will remove any precedentlal 
effect ot the opinion ot the District Court on this issue. United 8ta.telJ v. Mvnsing­
wear, 340 U.S. 86, 89-41; Note, 103 U. Pa. L. Rev. 772, 794.· Appell8.nl:8 would 
have the injunction reversed on the merits as improperly issued rafher than 
vacated as appellees desire. Although there is this difference as to the proper
disposition ot this ClLSe, the net result is that no party wishes the injunction to 
remain in effect. In the present llOsture ot the case, the conclusion WIllen emerges 
is that although the parties differ with respect· to the abstract legnlquestion 
ot the validity ot the order, there is no longer present here that"resl, earnest 
and vital controversy between individuals" which assures us that a cause is in 
a "real senAe adversary."" Ohlcago· IE Grand Trunk R. 00. v. WelZman, 148 
U.S. 339, 845; United 8tateIJ v.Jo/m801l, 819 U.S. 302, 305. Appellants' argument 
that the order, though vacated, will have all inhibitory effect upon the legisla· 
ture's activity is but a way ot saying that appellants, desire to. know for their 
own pl11'I)()se", as a guide to tuture conduct, wbat this Court would have said on 
the merits, had the issue. remained embedded In a real and sUbstantial con­
troversy. Without 'SUch a controversy currently existing between those who 
appear as adverse parties, this Courfsh'Ould not give an opinion upon questions 
ot law "which a party desires to know tor ... hil~ own I)Urposell." It OZevelatrd 
v. Olla.fnllm·lain, 1 Black 419, 426; see Woodpaper 00. v: Helt, 8 Wall . .333; South 
IiIpring Hin Gold Mining 00. v. Amador ltledean GoZd Minftlu·Oo., 145 U.S. 300. 

The situation In this case is a tar cry from that presented in Bu.& Employees v. 
AlilJ80ltri, 8upra, where 'an "existing unresolved dispute" made the llkelihooa of 
repetition ot the conduct in question much grl'ater than 'the mere "S'}>eculatlve" 
I)()ssibillty l'xistlng bere. Id., at 78. Nor do othei' decisions 11 relied npon by ap­
pellants support their position. In nOlle of these cases was there any assertion, 
as here, by the party tor \V'hose benefit the Injunction order was issued, that it 
bad become highly problematical that the condut. whleh under}ay the controversy
would be repented. In Federal Trade Comm'n, v. Goodyear Tire IE Un/Iller Co., 
304 U.S. 257; J. I. CalJe 00. V. Labor Board, 321 U.S. 332, relied Ul)()n by appel­
lants, the party supporting tbe validity of the order called into Question con­
tell!l€'d that the order was necessary 'Bnd its validity sbould 'be reviewed. In the 
instant case whether or not tbe legislature, while still· malapportloned, will 
submit a wholly new constitution to the voters is highly pl'oblE'matil'al. IInti till' 
parties supporting the correctneSs of the Injunction themselves feel thllt It s'hould 
be Yllr'ated since they see no threat that the ll'gislature will repeat conduct they 
('onsi<ler Illegal. The base Is, therefore, much more closely analogous to United 
Sfafc.~ v. Altu1.,,, iii. S. 00., 811pra, in whIch this Oourt refused to review the ques­
tion of the powl'r of the Interstate Commerce Commission to require carri!'rs 
to ('om)lly with an ICC order perscribing certain bills of lading. A thrl'e-judge 
DistriC't Court bnd found the Commillsion had no such power and had enjOined 
thl' Commission from ever issuing such 1111 order. Before argument in thil! Court, 
howeyer, it becllme clear that provisions In the tlllls of lading prescribed by the 
Commisl'ion conflicted with provisions contained In new legislation passed by 
Congrl'ss after the Dstrict Court's decision. 'Slnce the particular hill!! ot 'lacling 
pr('~('ribed would have to 'be withdrawn by the Commission In view of this ll'g" 
i~lation, and bl'cause of the uncertainty as to whether the Commission would 
prl'H'rihl' new bUb! of lading or the form they would takl', thill Court retul'!l'd to 
d~cilll' the iSlme of whether the Commission 'had the power to prescribe any bills 
-of illding. The Conrt stated, "However convenient it might be to have decidE'd 
thE' quest.ioll of the [lOwer of the Commission to require the carriers to comply 
wit.h 8n order prescribing bills of lading, this court 'III not empowE'red to decide 

It Sinee their motion to dlsml.s was reserved until the bearing, appelIPeA have con­
"clontlnu~ly nrg\ll~d the merits. However. we connot Ignore tbe basic faet thl\t they nre 
not prossing fur n d8clolon on the merits alnee they believe they no longer need the pro­
terth·.. 1)( tbe Injunction. 

1: 'l'hllt n.npelInnt.' nrgumellt rloes not .bow that thl. Court ahoulrl r.ncb the mprlts
here I. furtber ,Iemonstrnted by the fact that nny Inhibitory effect produced hy the DI~trlct 
~ollrt'9 Injunction nt Issue bere would alAo be produce,1 by tbat part of tbe Injunction
prohlhltll1g submission of a new conRtltution only at the 1964 election. Yet np~eJlants
""nre,le. nA thry mllst, that this Court would not now revelew thnt part of the In unction 
roncerner1 onlv with the November 1964 ~Iectlon whicb hns already taken plA<'!! 8 Dce the 
ncw constitution was not submitted to tile vot~r8 In Nov~m""r 1964 nnd under Georgia
Inw It hnA Inr,..it nn" Cllnnl)t he .eAnbntlttpd. /lpe Mm. v. Grt~.., RHI'ra. 

"I1,,,,t"ern P"cljlc Tumf..,,/ 00. v. ICC. 219 U.S. 4101'1 : Fedoral Trade Cnmm'n v. (loodll,-/l,.'1'"., Of Rubber Co., Jl04 U.S, 2~1; J. 1. 0"." Co. ,'. (,ullnr Roartl, 321 V./I. :m2. 
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moot' questions or absttllct prapositions, or' to' dedar!', for the government of 
future caseEl, prlnciples or rules of law which cannot affect the r'~lIlt 'as to the 
thing in issue in the case before It.''' 253 U.S., at 116. The Court reverMed the 
District Court's order and remanded the case to the Distrlct Court "with direc­
tions to d1.81IIIflS the petition ... without prejudice to the right of the com­
plainants to assail in the future any order of the Commission prescribing bills 
of lading after the enactement of the new legisilltion.". [d., at 116--111. Unless 
Alaska S. S. 00., is to 'be overruled or ignored, the Court should art I'lmilarly here. 

Finally, I find tthe' Court's disposition 01" this' ease mystifying, fer I "annot 
understand what the Dj'~trlct Court is to do upon remand. Since tbe Di~triet 
Court's arder has been vacated, no injunction' 'Will be in effect. Presumahl~' the 
Dish'i<lt Court will have before it two groups of IJflrties, one group urging thnt 
no order 'be entered and the other group clRiming that no order is lI{'('es,ary 
because the 'likelihood. of the legisluture's resubmitting II new constitution Is 
too remote. It is inconceivable to me that the Dh'(.rict Court would be warrRllt('{1 
ill reinstRting it'S 'in.iunction uuder the I,resent fncts. Of course, If circulI)"taJl('('~ 
changed, nnd tJhere waS'R real, rRther thRu a teuuou~ threat of further If'gl~la­
ti VI' action of the type originally cOlllplained of, the District Court, whleh ha~ 
r!'tained jurisdiction of this case, w0l11dbe t'm):X)wered to entertain an applicn­
tion for ar'propriate injunctive relief. Howeyer, I cannot understand the logic 
of the Court's dedsion in Rslling the District Court now to make Ii determina­
tion "'hkh, under :th!' present cireulUstances,is rightfully our T~pon/<'ibilit,l'. 

My Brother HARLAN suggests that, contrary to my view, "the Court does not 
rf'lIlaud tJhe CR'se to the Di·strict Court for a determination on the issue of moot­
ness, bllt only to decide whether allY injunctive relief is IIOW appropriate in light 
of what 'hillS tran~pirl'<1 since su('h. relief was.first granted." AlitI', p. Hz-!. But 
with tlue respect, I sUggf'st that his interpretation of the Oourt's opinion Is 110t 
justified by what the COUl't says or does. The Court explicitly spts forth appell~' 
contention that the case is moot becll.use "[tJhe situation bas changed 90mewhRt 
si/lJCe the HlG4 el!'etion," ond "it is pow highly speculative 'os to what the 111m; 
legislature will do" ('lUlte, p. 622), ond' then the Court remands the case r", 
reconsideration of the de,giI'Rbility of .and need for the injunction in terll1~ of 
the contentiom~ rnise{\ by 8llpel1ees, ;.,e:':"in light of theresuits of the 19G.J elec­
tion an(i t,he repl'eRentlltiOI1~ of appellees." ibid,. This surely must mean that the 
Court iR asldng the Distrid Court to consider appellees' contentionF thRt the cll~e 
is moot. Further, I might better understand my Brother IIART,AN'S general dis­
tinction hetween dd(,Mniriing whether a eal'¥li's moot Bnd wlll'ther all injul1(·tion 
is "till fll'l.roprintp if thpre ",pre "Ollle i~'ue in this case other than the ll(m'er of 
the Di'strict COUl't to issue the injunction. But tJhe only il.osue IJrefcn\("tl fol' 
decision on the merits is whether the District C{)urt "alidly iS8ll~(t \.iii!' tnlP of 
in.innctioll; thlL~ to deeide here whethpl', in light of th(' changed cirC'\Ullstlllll'Pq 
8nd the pOT'ties' pr('spnt de"ircR, cOlltinunnce of the injunC'\:ion Is still IIPlu'f)pri, 
a te if! to decide the idl'nticai qUes.tiOll as to whethl'r, in light of the"e <'illlllg"d 
Cil'Cllmstnllc~S IIIHI th~ 'preBent contentions of the I'artie.~, the ca~e b....8 h"r'OIlII' 
moot. Dl'tel'lI1ining the i&~ue of mootne9S aJl(I deciding' "whethl'r an~' inj'lII('ti"f> 
rplief i~ I10W apprn[>riatc ill light of what hilS trRl)l'pil"ed ~ilJce 811('h relief wnl< 
first g'l'UnLI'd." both rome down to th~ RRlIle thing-the que'>tion iR wbethpl'. nt 
thi~ juncture, RR Ill'pdleM contend, "thisa'ppl'al presents only an IIb-tfRct. hypo­
thetical controversy in which the 'lively cOl1l1i~t betw!'l'll antagonistic (jPIllIII](ls. 
actiYl'ly pressC'cl, which make reFolution of tlle contl'oYert('(1 issue R l'l"act i<'a I 
ne.'C"ss'ity' is lacking." The qUf'StiOI1 is one for this Court to decide. 

T IlPlieve that the p1'ol'pr rE'Sult, in this CIlSf' would bf' to su~tnin the 111'[,(,]11'1'.,' 
1Il0tion to fli~llJi",~ for mootn"s" lind to ellter lin order vRcating J)!1rfl'rI':1Jlh (:!1 of 
the Disll'id Oourt'" order of ,Tune 30, 19{'.4, prohibiting .lluhllJis<ojOll of n \yhl'lly 
new constitution to tho voter,~ by tllf' legislature at the 1()64 electioll or "at :lI1Y 
snlrsequPllt f'l<'ctioll l1ntil [it] . , . is reRpportiohed in Rceor!lflnce with constitu' 
tional stRnrlnr(ll<." Thus this portion of the, f!late would he wi\lf'd df'nn. ('niler! 
Statc,~ y, :1fll11,<il1f/II·C(!1'••wpra. without OilY ner~1lity for further III'OCef'fiil!:!!< hp­
low to try the nw(,tne>t!< i'""ne. In Yif'w of the partie~' stipulnt.ioJls hef'Jre t.hi~ Court 
tllat 01(';1' accept the modificatiOns entered by tHe Distrl("t Court on Nov('mhpr :I. 
If)(i4. I hl'lIp\,(, thnt thl' COl1l't ill correct In not p'al!!Sing upon the vRlidlty of pnrn. 
graph (3) of the Distric't C()urt'", orrlpr of ,Tnne 30,l004--thnt portion of thp or(fpr 
whi('h RJlPf'Uanl>! took all limiting the POWPl'R of til£" HIM lel\'islRture. Howp,-er, 
hpCIltl'Ril of dou~t.'l eXI)r~!<erl II!! to tbe jurilldictiol1 of the DI"trld Court to Plltp!, 
it" !norllf1I'II or(I£"1' while ~ppeal'.11t pending in this Conrt. 81'1' ."r1lnmpp v . ."ellnor 
/JiRfrlrt, If>i l!'. Sopp. 381 (D. C, E. D. PII.), tbl' Conrt ought 01_0 t.} "Matf' 1>flTn­
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:graph (3) of the June 30, 1964, order on the assumption that the Hif'trict Court 
will re-enter lbs 'mOllified order Qf November 3, 1964,. in accordance wi~h the 
.agn-ement of the partiE'S. 

'1'he federallJistri('t court", nave enough to do in deciding ripe r!'ll'pportionmenl 
,cases without our requiring them to decide stale ones. 

ApPENDIX A TO OPINION OF MR. JUSTICE GoLDBERG, DISSEN'rING 

FINAL ORDER OF THE COURT OF JUNE 30, 1984 

Revised Order 

All parties having consented thereto, the order of the Court dated June 24, 1964, 
Is hen'by revised to read as follows: 

It is !lOW Ordered. Adjudged and Decreed as follows: 
(1) Article III, Section III, Paragraph I (Code Section 2-1(01) of the Con­

fltitlltion of Georgia 01' 194;:;, is hereby declarell to he null, void and inoperative, 
n~being' in conflict with the ]<'ourteenth Alllell(llllent to the Constitution of the 
Unitpd States. 

!o;P{'.iion 4.-101 of the Code of Georgia, as aml'llded, Is hereby declared to be 
prospectively null, void 'I1l1d inoperative. as beilll': in conflict with the F'onrteell'th 
AnH'lldment to the Constitution of tbe Unite!l States, for elections to the Ilouse 
·of Repr('sentatives after the General Election to be held iu NoveD1'ber of 19('.4. 

(2) The defendants are hereby enjOined from placing Qn the 'ballot to be 11sed 
in the Gpneral Election to be held on November 3, 1964, or at any subRe{jll('nt elec­
tion until the General Assembly is reapportioned,in accordance with constitu­
tiollaI st.and'ard~. the question whether a constitutional amendment purporting 
to amend ,the present state constitution by substituting an entirely new constitu­
tion therefor sha 11 be adopted; provided, however, nothing in this order shall 
prevf'nt the submission of amendments to thf' Oonstitution of the State of Georgia 
whieh are selmrnte as to subject matter. in accordance with Article XIII, Section 
I. Article 1, of the Constitution of the State of Georgia, 1945. (See Hammond v. 
Clflrkf'. laU Ga, 313. for a discussion by the Georl':in Supreme Comt of whnt con­
!>Wnles separat.e nm('1l(1ments). Nor shlill anything in this order prevent the 
cnllil1g by the General Assembly of a "convention of the people to revise. amend 
or ('hange the con~titution" if the representation "in the convention is based 
,on population as nenr as practicable" with the members 'heing elected by the 
Pf'OpJf' (RPe Artiele XIII. Section I, Article 2). Constitution of the State of 

·Georgia. 19M,. 
(3) The motion of the plaintiffs for further injunctive reJi"r prior to the {'on­

duet of the party IIl'imaries or conventions and the Gf'nernl l~l"etioll of Novem­
hpr 3, 10M. is her('hy dpuied at this time, pro\'ided, II'0we"er. that notwHho;tulHling 
un~·thillg in Arti('lf' III, Section IV. Par~graph I (Co!!e Re('fion 2·-1U(1) of the 
Constitution of G('orgin of 1M:; to the contrary, the service of the memb!'rs of the 
Hou",' of Itl'[lrI'SNllntlves of the General A~selllhly of the Stat(' of Gf'orgia to he 
pl('dfOll at tile (i!'nernl Election in Novelllbpr, 1064, shall be lilllitptl to the ('nnet· 
Ilu'nt. of such Il'gislntioll as shall prop!'rl~' ('ome before the said J,pgisluturp dm"ing 
the rf'guln r l!lUr; 4,,-dny session, as providpd in the Georgia Constitntion, including 
~n('h I~gislation us may be Il('cessary for the General Assembly to he rl'HppOr­
tiol1('d iu nc('orllnn{'(' WWI constitntiollal requirements and Irs may hI' nf'rpssary 
to perm'it thp. holdiug of electiolls to the newly com.tituted Gem-ral A"spmhly, 
said f'lecUons to be held at sudl times us may be necessary to permit th" l\lf'mhers 
of sueh General Assembly to take officI' liS soon as practicable, but in 110 event 
inter thnll Illp second Monday in January, 1006. 

ApPENllIX B TO OPINION OF MR. JUSTICE GOLDBERG, DISSENTING 

ORllER OF THE DISTRICT COURT OF NOVEMBER 3, 1 ~ij4 

Both partips ngrf>p. that the motion for alternntive relief shoul,l be granted. 
'l'herefQre. p:1l'll~rHJlh ~ of the order of .Tune 30. ]fln4, is herehy strickl'n and the 
following paragraph 3 iR substitutNlln lieu ther!'Of: 

"/3) 'I'he motion of thl' plflintiITs for fnrtbf'r injunctlve relipf prior to the COl1­
duct of the part~· prilllnri('R or f'OIlVf'lltions anrl the Gl'neral Fllrr'tion flf N'OVPIlI­

l'f'r 3. 1!lG4, iR h..rp"~· UPllil'tillt this tilllf', provlc1 ..d. 11owe\,l'r. that, lJotwithstaud­
ing :Jn~·thing in Artif'lf' ITT. RI'diolJ IV, l'arnl':rRpll I «'A)(le ~f'('tion 2-1(101) of tIle 
(~OIlRtitUtiOI1 of HMrgill of 11)45 to the contrary, the service of the IDf'mbers of the 



1077 


87 


Eouse of Representatives of the General Assembly of the State of Georgia to hI' 
elected at the General Election in Novembl'r, 1964, shall be limited to a term of 
-one year'Il-d",rlltioIl and provided further that the plalntifl's shall have the right 
to reapply,t@ this Court for further relief shoUld the Gl'nl'rnl A~'<eIl1bly, wbich 
,com"enes in JlI11uary, 19(J;" fail to enact, during the rl'gular 19H5 4!'i·day sl'~~ion, 
,as provided ill the Georgia Oonstitution, such ll'gislation as may be necl'ssary for 
the General Assembly to be reapportionl'd In o!'Cordance with Constitutional 
Il'equireml'lllts /lnd as may be nN'essary to permit the holding of elections to the 
newly constllt~ted General Assembly during the calendar year 1965, which elec­
tions are to be helll at such time as may be necessary to permit the members of 
such newly constituted General Assembly to take office no later than the second 
Monday In J"anuary, 1966. To the extent that sltate statntory and constitutional 
provisiOlls might otherwise conflict with such ll'glslative reapportionment, they 
,are hereby declared to be void and of no effect." . 

This 3N1 day of November, 1964. 

Senator ERVIN. The subcommittee will recess subject to the call of 
;the Chair. 

(Whereupon, at 1 p.m., the subcommittee R. djourned, to reconvene 
at the call oUhe Chair.) , ' 
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APPENDIX " 
it 

THE FUDALI8T No. 43 [42]1'1 

JAMBS IUDISON 
January 23,1788

'1'0 the.Peop~e 0/ the State 0/ New Yor1e. 

THFJ fo"rth class comprises the following Dliscellaneous powers. 


1. A power "to promote the progress at science and Wletul arts, by securing for 
a limited time, to authol'l1 and inventors, the exclusive right, to their respective
writings and discoveries." 

The utility at this power will scarcely be questioned. The copy right of authors 
hal! been solemnly adjudged In Great Britain to be a right at common law. The 
right to useful invl'ntions, ReE'mS with equal re8.8on to belong to the inventor!!. 
The publ1c good fully colncilles In both cases, with the claims ot individuals. The 
States cannot separately make effectual provision tor either ot the cases, and mO!llt 
ot them have anticipated the decision of this point, by laws passed at the Instance 
otCon~& . 

2. "To exercise exclusive legislation in all cuea whatsoever, over such district 
(not exceeding ten miles square) as may by cession ot particular States and the 
acceptance of Congress, become the seat of the Qovernment of the United Statl's; 
and to exercise 11kI' authority over all places purchased by the consent of the 
Legislature of the States, In which the same shall be, for the erection of forts, 
magazines, arRen3ls, dockyards and other needful buildings." 

The Indlspeneible necessity of compleat authority at the seat of Government 
cRrrles Its own evidl'lIce with it. It Is a power exercised by every Legislature of 
the Union, I 1I11ght say of t.he world, by virtue of its genersl supremacy. Without 
it, not ouly the public authorlt.y might be insulted and its proceedings be inter­
rupted. with impunity; but a dependence ot the members of the general Govern­
ment, on the State comprehending the @eat of the Government for protection in 
tbe exercise of their dllty, might bring on the natlonal councils an Imputation at 
awe or Inftul'nce, equally dislionorsble to the Government, and dissatisfactory to 
the other members of the confederacy. This consideration has -the more weight as 
the gradual accumulation of public Improvements at the stationary residence at 
the Government, would be both too great a public pledge to be left In the hands at 
a single State: aDd would create so many obstacles to 1\ removal of the Govern­
ment, as still turther to abridge its necessa1'7 independence. The extent of this 
federal district is sufficiently cir(!l)InScribed ,to satiSfy every jealousy of an op­
posite nature. And as It is to be appropriated to this use with the consent of the 
State ceding It; as the State will no doubt provi<1e In the compact tor the rights,
anel the consent of the citizens inhabiting it; as the Inhabitants w1ll1llid sufficient 
Inducements of Interest to become willing parties to the cession; as they w111 have 
had their voice In the election of the Government which Is to exercise authority 
OVl'l' thl'm ; as a municipal Legislature for local purposes, dl'rlved from their own 
suffrages, will of conrse be allowed them; and a8 the authority of the J.egislature 
of thE' State, aud of the inhabitants of the ceded part of it, to con(!l)r in the ceslllon, 
will be derived from the whole people of the State, In their adoption of the Consti­
tution, every imaginable objection seems to be obviated. 

The necessity of a like authority over torts, magazines &c. established by thl.> 
general Government is not less evident. The public money expended on such places, 
and tbe public property deposited in tbem, require that they should be exemptl'd 
from the authority at the parti(!l)lar State. Nor would·lt be proper for the places 
on whleh the security of the entire Union may depend, to be In any degree depend­

1 Frn,n Th" TfI"~1'~n"r-"f. JOflrflfd. Jnnuory 23. 17RII. Thle eAR81 8"p~nr~d on Janunry 211 
In bolh Tile N~w·l·ork Packet nnd 7'1.p. Dall" Adllerll.e,.. It "'81 Dnmoored 43 ID the 
M~LpRn .dltloD Rnd 42 In the DewBpRl'el'll. 

(89) 
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ent on a particular member of it. All ohjectic'mi 'and scruples are here'aISQ'oliviatedl 
by requiring the concurrence of the States concerned, in every such establishment. 

S. "To declare the punishment of treason, but no attainder of treasoo.shall work 
corruption of blood, or forfeiture, except during the life of the persoll: attainted." 

As treason may be committed agaillSt the United States, the authority of the 
United States ought to be. enabled to punish it. But as new-fangled and artificial 
treasons, have been the great engines, by which violent factions, the natural off­
spring of free Governments, have usually wrecked their alternate malignity on. 
eacl1 other, the Convention have with great judgment opposed a barrier to this, 
peculiar danger, by inserting a constitutional definition of the crime, flxing the 
proof necessary for conviction of it, and restraining the Congress, even in puniSh­
ing it, from extending the consequences of guilt beyond the person of its author. 

4. "To admit new States into the Union; but no new State, shall be formell. 
or erected within the jurisdiction of any other State; nor any State be formed by 
the junction of two or more States, or parts of States, without the consent of the' 
Legislatures of the States concerned, as well as of the Congress."

In the articles of confederation' no provision is found on this' impnrtant 
subject. Canada Wa.'! to be admitted' of right on her jOini'ng in the meiJ.sl\re~ of' 
the United States; and the'other,colOfloics, by which were evidently meant, the­
other BritiRh colonies, at the discretion of nine States. The eventual establishment 
of nelt) Stafes, seems to have been overlooked by the compiler's of that in~trll­
ment. We have seen the inconvenience of this omis~ion, and .the al'l~umption or 
power into which' Congress have bepn Ipd hy it. With great propriety thprl'fol'e' 
has the new system supplied 'the defect. 'J'he general pl'e('antion'tha.t 110 nE',," 
States shall be forined without the 'concurrence of the federal authority anel 
that of the States concerned, is Conl'onant to the principles which ought to· 
govern snch transactions. '1'he particnlarprecautiOli agnin~t the erection of np,," 
States, by the partition of a' State without itR con8pnt, qniets the jealously of the 
larger States; as that of the smaller is quieted by a like precaution against a 
junction of States wit,hout their consent. 

5. "To dispose of and make all needful rules and regulations respecting the' 
terl'itory or other prolJerty belonging to the United States, with a 'provL~o that 
nothiag in the Constitution shall be so construed as to prejudice any claims of 
the United States, or of any particular State." 

This is a power of very great importance; and required by considerations­
similar to those which shew the propriety of .the former. The proviso annexed 
is proper in Itself, and wa.'! probably rendered absolnte nece~sary, by jealollsies 
and questions concerning the Western'territory, sufficiently known to the public. 

O. "'1'0 guarantee to every state in the Union a Republican form of Govern­
ment; to protect each of them against invasion; and on application of the Legisla-­
ture; or of the Executive' (when the Legislature cannot be convened) againl't 
domestic violence." , ' 

In a confederacy founded on republican principles. and composed of republican
members, the !U1perintending government ought ('leArly to Jlos!'ess authority t() 
defend the Systl'lll again!'t aristocratic or monarchicnl innovations. The more in­
timate the nature of such a Union may be, the greater Interest have the members 
in the political institutions of each other; and the greater rigllt to insist that 
the fonm; of government nnner which the compact was entered into, should be 
81tbRfantiall11 maintained. But a right implies a remedy: and where else could 
the remedy be deposited, than where it is depo.~ited by the Constitution? QQverll­
ments of dis~imilRr prineiples and forms have been found less adapated to a 
federal coalition of any sort, than those of a kindred nature. "As the confederate­
republic of Germany," BIlYs Mon~eilquieu, "consists of free cities and petty 
states subject to different Princes, experience shews us that it is inore imperfect 
than that of Holland and Switzerland." "Greece was undone" he added, "as soon 
as the King of Macedon obtained a seat among the Amphyctions." In the latter 
ca~e, no doubt, the disproportionate force, as wellaR the monarchical fmm of the 
new confederate, had Its share of influence on the events. It may pORsibly be 
asked what need there could be of such a preeautlon, and whether it may not 
become a pretext for alterations in the state govemments, without the 1'011­
currence of the states themselves. These question!! admit of ready answers. If the 
Interposition of the' general government should not be needed, the provi~ion for 
~uch an event will be a harmless superfluity only in tlle Constitution. But who 
can say what pxperlments may be produced by the caprice of particular !'tates. 
by the ambition of pn.terprizing leaders, or by the intrigues and influences of 
foreign powers? To the second question It may be answered, that if the general 
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gl)Yernment should interpose by ,-irtue of this constitutioual authority, it will be' 
of course uouud to pursue tbe autbority. But the authority extt'ncls no farther 
than to a guaranty of a rt'publican form of government, wbicb suppo~es a 
pre-exi&tillg government of tbe forlll wbicb Is ,to IJe guarantt'e<1. As long tbere­
fore as tbe existing republican forms are continued by tbe States, tbey are­
gUllranteed bytbe FE'deral C~JllHbitution~ 'Vhenever tbe state!" may cbu~e to "ull­
stitutc otber republican forms, they have a right to do so, and to claim the f~eral 
guaranty for the latter. The only restriction imposed on tbem is, tbat tbpy 
~hal1 not excbange republican for anti-republican Constitntions; a re!!triction 
which it is presumE'd wiII bardly be considered as a grievance.

A protection against invllsion is due from evt'ry society t.o the JlartR com/lo'iJl~ 
it. Tht' Intitllde of the eXI)reJ'<sion here \l..<:.ed, seems to secure t'ach Rtate not ollly 
againRt foreign hostility, but against ambitiou!! or vindictivt' !'nterpriRe of its 
more powerful neighIJo11rs. Tbe history both of ancient and mo(jPrII confpclt'radt'i<, 
proves that the wraker members of tbe UnioD ought not to IJe illR('nsible to tllP 
policy of this article. , 

Protection ngainst domestic violence is addE'd with £'quul propril'ty. It Ims 
\)"1'11 remal'kpd" tllUt el'en nmong the Swiss CantonA, which IJroperly J!penkillg 
11 re not under olle go\'ernment. provi~ion is made for this o\)jpct; and tbe hi~tory 
of that lpague informs us, tbat mutual aid is frequently claimed and afforded: 
and as well by the most democratic, as the other Oantons. A rt'cent and well 
known evpnt among ourselvt'8, has warned us to be prepared for emerge-neil's
of a lil,e untnre.' '~, 

At first view it might seem not tosqyaJ;e with the republican tbl'ory, to 8111)­
pose eitber that a majority bave not the right, or that a minority wlll ha\'e tbp 
force to subvert a government; and consequently that the federal interpositioll 
can never be required bnt wbpn it would be improper. But tbeore-tic TPoSDning 
in this. as in most otber cases, must be qualified by the lessons of practice. Why 
llIay not illicit combinations for purposes of violence be formed as well by a 
majority of a State, especially a small State, as by a majority of a county or a 
district of the same State; and if tbe autbority of tbe State ought in the latter 
case to protect tbe local magistracy, ought not tbe ·federal authority in the 
former to snpport the State authority? Besides, there are certain parts of tht' 
State Constitutions whicb are so interwoven with the Federal Constitution, tbat 
a violent blow cannot be given to the one witbout communicating the wound to 
the other. Insurrections in a State will rarely induce a federal interpo~ition, 
unless the number concernE'd in them, bear some proportion to the friends of 
government. It will be much better that the violence in such cases should he 
represserl by the Superintending power, than that the majority should be left to 
maintain their cause by a bloody and obstinate contest. 'I'he existence of a rigbt 
to interpose will generally prevent the necessity of exerting it. 

Is it true that force and right are necessarily on the same side in republican 
goYernm('nts? May not the minor party possess such a superiority of pecuniary 
resources, of military talents and experience, or of secret succours from forl'ign 
powers, as will render it superior also in an appeal to the sword? May nnt a 
more compact, and advantageous position turn the Beale on the same side nlrain.t 
a superior number so situated as to be less capable of a prompt and collectl'rt 
exertion of its strength? Notbing can be more chimerical than to imagine that 
in a trial of actual force, victory may be calculated by the rules whicb premil
in a census of the inhabitants, or wbich determine the event of an t'IPl'tion! 
May it not happen in fine tbat the minority of CITIZENS may become a majority 
of PERSONS, by the accession of alien residents, of a casual concourse of adven­
turers, or of tbose wbom the Constitution of the State has not admitted to tbe 
rights of suffrage? I take no notice of an unhappy species of population abound­
ing in some of tbe States, who during the calm of regular government are Bunk 
below the level of men; but who In the tempestuous scenes of civil violence may 
emerge into the human character, and give a superiority of strength to any party 
with which they may associate themselves. 

In cases where'it may be doubtful on which side justice lies, what better um­
pires could be desired by two violent factions, flying to arms and tearing a ~tate 
to pieces, tlian tbe representatives of confederate States not heated by the local 
flame? To tbe impartiality of Judges they would unite the affection of friends. 
Happy would it be if such a remedy for ita infirmities, couid be enjoyed by all 

2 See Flssny In. (Fldltor)
'The referrnee Is to Shay.' Rebellion. (Editor) 
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free goverments; If a project equally effectual could be e~tabllshed for the 
universal peace of mllnkind. 

Should it be asked what is to be the redress for an insnrrection pervading 
all the States, and comprizlng a sU!leriority of the entire force, though not a 
constitutional right; the tlllSWer must ve, that such a case, as it would be 
without the compass of human remedies, so it Is fortunately not within the 
comrNlss of human probability; and that It is a sufficient recommendation of 
the Federal Constitution, that it diminishes the risk of a calamity, for which 
no possible constitution can provide a cure. 

Among the advantages of a confederate republic enumerated by Montesquieu, 
an Important one is, "that should a popular insurrection happen in one of the 
States, the others are able to quell It. Should abuses creep Into one part, they 
are reformed by those that remain sound." 

7. "To consider all debts contracted and enagements entered into, before the 
a(loption of this Constitution, as being no less valid against the United States 
under this Constitution, than under the Confederation." 

'I'his can only be considered Ils"a declaratory proposition; and may have been 
inserted, among other reasons, ,for the satisfaction of the foreign creditors of the 
United States, who cannot be, Iltrangers to the pretended Goctrine that a ehange 
in the politieal form of civil society, has the magical eJrect of dissolving its 
moral obligations. ' '" . 

Among the lesser criticisms which ha ve been exercised on the ConstitUtion, it 
has been remarked that the val1dlty of engagements alight to have becn asserted 
in favour of the Unlted States, as well as against them; and in the spirit which 
usually clulracterlzes little critics, the omission has been transformed and magni­
fled into a plot against the national rights. The authors of thl~ discovery lllay 
Le told, what few otbers need be informed of, that as cngagelllents are in their 
nature reciprocal, an Ilssertioll of their validity on one side necessarily involves a 
validity on the other side; and that as the article is merely declaratory, the 
establishment of the prlneiple in one case is sufficient for every (,ase. They may 
hI' further told that every Constitution must limit its precautions to dangers 
that are not altogether imaginary; and that no real <langer can exist tJatt the 
gOI'ernwent wonld DARE, with or even without this Constitutional declaration 
hefore it, to remit the debts jllStly due to the public, on the pretext here 
condemned. 

8. "To provide for amendments to be ratified by three-fourths of the States, 
under two exceptions only.'~ 

That useful alterations will be suggested by experience, could not but be 
foreseen. It was requisite tberefore that a mode for introducing them should 
be provided. Tbe mode preferred by the Convention seems to be stamPed with 
every mark of propriety. It guards equally against that extreme facility which 
would render the Constitution too mutable; and that extreme difficulty which 
might perpetuate Its discovered faults. It moreover equally enables the general 
and the state governments to originate the amendments of errors as they may be 
pointed out by the experience on one side or on the other. The exception in 
fal'our of the equality of suffrage in the Senate wasprobably"meant as a palla· 
dium to tile residuary sovereignty of the States, implied and s'ecured by that 
princlnle of rellresentation in one branch of the J"egislature; and was probably 
illsiste1\ on by the States particularly attached to that equnllty. The other exce!» 
tionmust have been admitted Oil the same considerations which produced the 
privilege detended by it. 

lI. "'l'he rati1il'atioll of the conventions of nine States shall be snfficient for the 
establishment of this Constitution he tween the States ratifying the &ame." . 

This artide ~l)eakl:l for ib;elf. The eXllreS!I authority of the people alone could 
giYe due validity to the Constitution. To have required the U11animous ratlfica· 
tion of the thirteen Stllte~, would have 'subjected the essential interests of the 
whole to the caprice or corruption of a single DlPmber. It would have marked a 
want of foresigflt in the Oonvention, which our own experience would have 
rellllererl inexcusable. ' , 

Two questions of a very delicate nature present themselves on this occasion. 
1. On what Ilrinciple the confederation, whicb stands in the solemn form of a 
('''lIljluet among the States, call be superceded without the unanimons consent of 
th,· Imrties to it? 2. ,,'hat relation is to subsist between the nine or more States 
rntlfying the Constitution, and the remaining few who do not become parties to it. 

The first question is answered at once hy recurring to tlw absolute neces~ity 
of the cuse; to the great principle of self-preoervation; to the transcendent la w 
of naturo and of nature's God, which declares that the sl\fety and happiness of 
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>"I('i ..ty nrc the Ohjl,(·ts at which all "nlitil-ul ill,.,tilutioll8 1Ii1I1, allll to whi<-h nil 
sueh institutions lUust be saerificed. l'EUIIAi'S a)so lin lIu,.,w"r lUlIY III' fOllud with­
ont ~eurehiJlg lll~yond tllp pri-Jldpll~.~ of tIll.' {'Olllp'U·t it~~·Jf. It has h('PH ht~retofol't~ 
Iloh'd UIJlOllg the (lefeds of the Confederu tioll, thut ill lllallY of the Sf ntes, it 
IUHl l'peeiVl'd 110 highl"r l!iuHd ion than a IHpru Ipg'isJative l'atiJieatioJl .... ~1'1lt' prifl· 
!"illie of reeiIIl'ocality seems 10 re'luire, that its ol,ligatioll 011 the otlll'r Stutes 
,IIOUld he redlH','1l to the snme stundard. A cOllllmct betwPI'n iwleper\uent sov.. r­
pign", founded on ordinnry acts of legislntive authority, cau pretend to no higher 
yali<lity thall a l!'ugne or treaty he tween the parties. It it; lin estahliblled doctrine 
on th.. subject of treutips, that all the articles arc mutually conditions of each 
other; thnt II ,breach of nllY one article is II breach of the whole treaty; and 
that a breuch cOlllmitted by either of the partif's IIbsolve~ the others; ulld au­
thorizes thelll, if they plunse, to pronounce the treaty violated and void. SllOUIt! 
it llllhnppily he neeeH~ary to Ulll'eal to these dplicllte truths for a ju~tiJ\c<ltioll for 
diHI,ell~ing with the COll,ent of particular States to a di~sol\ltion of the federal 
pact, will not the complaining parties find it a difficult task to allSWer the MUL'l'I­
PLIED and IMPO){TAN'r illfrnetions with which th.. y may be confrontNl? The time 
lias het'll Wl"'}l it was inC'lllllllellt all US 1111 to yC'il the Weas which this [lfIragraph 
('xhihits. 'I'he >'('fme is now changed, and with it, the part which tbe SHllle llIotivP" 
(li(,tat('. 

'1'he '('('OIHl question is 1I0t less delicate; and the fln,ttering prospect of its 
I'('ill~ lllPrely ll),pothetieul, forlJids ItIl overenrious discussion of it. It is oue of 
thost' cnses \\'hidl must be left to provide for itself. In general it may l><!olJs(!l"v('d, 
thllt lllf'hon;dl lin jlulitieal reilltion e!ln ~uhsi~t iJetween the lI!!sentillg lind dis­
sputing f;tatt'", yet the mornl relations will remain ullcllncelled. 'I'he l'laims ot 
jllstil'f', hoth Oil one ~ide lind on the other, will he in force, lind lJIust he fulfillefl; 
tlw rights of humanity must in 1111 CIlKeS he duly Ilnd mutually resppetetl; whilst 
('onshh'ratiolls of II comlJlon interest, and ahove all the remembrance of tile l'1l­

dparillg s('elles which arc I)lIst, awl the antieilHltioll of a speedy trinrnph over the 
01lstll<'ll'8 to re-union, will, it is hoped, not urge in vain MOIJEItATION on one sid." 
and i'RUDENCI!: on the other. 

PUBLIUS. 

THE li'EDERALlST No, 85 1 

ALEXANDER HAMILTON 
MAY 28, 1788, 

AeL'Ording to the formal division of the sulJject of these paper,;, finnounced 
ill my ilrst number, there would appellr still to remain for tliscussioll, two poiut', 
"the analogy of tbe proposed government to your own state constitutioll," and 
"the fillditional security, which its ndoption will IIfford to republi(,lill goveru­
ment, to liberty and to property." But these heads hUI'e been so fully auticipnt~d 
and exhausted in the progress of the 'worl" th1lt it would now sCllrcely be possibl" 
to do any thillg more thlln repeat, in a more dilllted form, whllt hus been hereto­
fore suid; which the advllnced stllge of the question, lind the time already ~Il(;lIt 
llpiln, it conspire to forbid. 

It ili rt'lllllrkable, that the resemlJlance of the plan of the convention to the lIet 
which oi'gllnizes the government of this state holds, not less with l'eglll'<1 to nUlllY 
of the 'Ilpposed defects, than to the real excellencies of the former. Among tllP 
pretended defects, lire the re-eligibility of the exeeutive, the Wllut of II council, 
the omission of a formal bill of rights, the omission of a provision reBpectiug the 
liberty of the press: 'I.'hese und severlll others, which have been noted ill the coarse 
of our inqlli1'ies, are as much ehargealJle on the existing constltutioll of this state, 
as on the one proposed for the Ullion. And a mUll must have slender I,retelll,ions 
to eonsl,teney, who can rail lit the latter for Imperfections which ile finds llO 
difficulty ill excusing in the former. Nor lndeed Clln there be a bettet· proof of the 
insincerity lind IIffectation of sOllie of the zealous adversaries of the plan of the 
c,)Ilventioll II1l10ng us, who profess to he the devoted admirers of the govern­
ment under which they live, than the fury with whieh they have nt"1C'I(!~d that 
piau, for matters in regard ,to which our own constitution is equally, 01' perlluj)>! 
more vul!wrable. 

" Ree I~stsn)' 22. (Editor). . 
I From J.' and A. McLean, The Federalist, II, 357-365, wllere tills essay "US first pub. 

IIsh"tl on Mny 28, 1788, and numbered, 85. It was begun on August l3 and "'n~Iud"d all 
AUgU8t 16 In The Independent JOffrnal where it WUS Dumbered 84, llnd appeared on Augu"1
15 In 7'he New-York Packet wllere It WllS Dumbered 85. 



1083 


94 


The aclllitional securities to repu!JUcan governnJeI't. to liherty alld to prop­
erty, to hp a('ri,'ed from the adoption of the l.lan nnder con~idrrntion, cOIl"i~t 
chiefly in the restraints which the presen'atioll of the union will impose on local 
factions lind insurrection", and on the 3miJition of powerful indh·idual.~ in Ringle 
"tat('~, who mil(ht Ill'quire credit and illfln(,IU'P enough, from leadl'rs nlHl favor­
ites, to become the despots of the people; in the diminution of the ol'portnlliti<'H 
to fOr('ign intrigue, which the dissolution of the conf£'flcracy \\'Olll<t im'ile ami fa­
cilitate; in the prevention of extensh'e military establishments, which could Ilot 
fail to grow out of wars between the stateH in a disunited Ritllation; in thp expre<s 
guarautee of a republican form of govenllnent h} eaeh; ill th" uusolutl' anll 1111i· 
vprslIl ~xclnsion of titles of nobility; and in the pre('tl\ltiollS against th" rl'I)(!titiOlI 
of those practices on the part of the ~tate goverIlIllPnt••, whi('il hn Ye ll1ll1erlIliIwd 
the foulHlations of property and ('redit, have planted mutuul (jh;trI1Rt in thp 
breasts of all classes of Citizens, and have occasioned an almost uni versa1 prostJ'a­
tion of morals, 

. 'j'hus have I, my fellow citizpnR, executed the tas], I had a"sil(Ilf'I\ to m~'self; 
with whllt succe~s, your conduct must d('termine, I trust at least you will admit, 
thnt I hUH' II0t fuiled ill thl' IIs.'urance I gal'e ~'ou resppctillg the spirit with which 
lilY I'lld('aYonrs should be comlucted, I have addressed myself purely to your jm1.:{· 
n'Pllts, I1ml have studiously avoided those asperities which are too apt to llisgraee 
political disputants of all pnrtieR, and which have hpcn not a little proYol,,,,l 
hy t.he Inngllage and conduct of the opponents of the cOllstitutioll, Th" elJargp 
of a consl'ira('y agllinst the lihprties of the peopll', whiCh bas been inlli"crilIlinfltely 
bronght IIgainst the advocates of the pllln, hilS sO,metbing in it too WRlltOIl and too 
IDlllill:l1nnt not to incite the illuignation of ('VPry lllan who f('!'l~ ill hi~ own ilocolll 
a refutation of the calumny. TlJe pcrpctulII cbarges which haH' 1".'I'n l'1lng UpOII 
the weaJth~', the weH-born and tbe l(reat, have been snch as to in"l)i,.e the di~,1n1-t 
(If nil sensible men, Anl1 the unwarrllntable concelllments and lIlisrPJlr<'~"ntlltioJl" 
which have been in various ways practiced to keep the (Tuth frolll till' puhlie 
pye, hllve been of a nllture to delllllnd the reprobation of all 1Ione,t lI1e 11 , II is wll 
impossible thllt these circumstanceR Illay have occasionllllr bptraYNI me into 
iutemperance,. of expression which I did 1I0t intend: It is certain that lIllI\'(' 
frequently felt II struggle hetween sensihility amI moderation, and if the fonlH'r 
hns in sOlne instances preYailed, it must ue my excuse that it has bl'f'lI Iwither 
often nor much. 

Let liS now IlOIlS!' and ask ourselves whether, in the course of the'se pnpers, 
the lIroposl'd constitution has not been satisfactorily vlmlicatedfroIll thf' a:;jll'r· 
:<iOIlH thrown upon it, and whether it hns not bef'll shewn to bl' worthy of the 
jlubliclI]Jprobation, lind necessllry to the public safety and prosperity, Jo;n'ry 11I11ll 

is bound to nnswer these questions to himself, IIceording to the hpst of his ~nl1' 
IIf'iPIH'e and understanding, and to act ngreeabl~' to the genuiJlf> and "ohpr didntpfI 
of his jndgment. This is a duty, from which nothillg con give him a lllslll'n811U"lJ. 
'Tis 0111' that be is called upon, nay, constrainNl by all the ohligatinnR thllt for1ll 
1he hands of society, to clischnrge sincerl'ly lind honestl~'. No pllrtial moth'e, no 
particulnr interest, no pride of opinion, no tplllI}()rary passion or prl'jndice, ",ill 
justify to himself, to his country or to his posterity, lin improper eleetinn of the 
)1l1r! he is to net. Let him beware of an o!JsUllate ndherl'l1ce to party. L('t him ,','_ 
f\l'ct that thE' ohJect upon which he is to decill .. is not a particular interest of thE' 
comlllunity, hut the w'ry exlst('nce of till" nation. And Ipt him rPlllt'lIlber that" 
majority of America baR already givl'n its sanction to the plan, whicb be iq to 
approve or rejE'ct, 

I shall lIot dissemble, t.hat I feel fln intire confWence in the arguments, which 
recol11l1ll'Jld the proposed system to your !Hloptioll: and that I am una "11' to Ihs· 
('('I'll nny real force in those by which it has heell opposed. I al11 persnarled, thnt: it 
IS thl' hrst wldeb our politiclIl situation, habits und opinions will admit, and suo 
pI'rif'r to flny thl' revolution 111l~ prodl1cpll. ' 

COIIC(,~RioIlS 011 the pllrt of tile frielHl;: of the ]lll1n, that it has not n claim 
to absolute perfection, llllye afforded matt!'r of 110 "mall tl'inlllph to it. (,IlPlllip., 
Wily, RIlY thpy, should we adopt lin imperfect thing? 'Vily 1I0t Amend it, IIIHI 1ll1I1,(' 
it perfl'et I)(,fore it is irrevoeably esta'iJIislwd? This mny he pl!l\l~i"le l'nongh, Illlt 
it is only plallsihl!', In the first pillce, I remllrl" that the f'xtf'lIt of thp~(' cOllce""iol1~ 
haA h('('n grf'atly exaggerat(,ll. They haye been Rt.atPrJ aR nlllol1lltin~ to nn adm;'. 
sinu, thnt the plan is radically dpfel'tiYe; fIllll thnt, without mat('rinl IIltpmtim'R, 
the right. nlHl the Interests of the C()1lI III 1111 it ," Cflllnot hI' "nf('l~' conflllpll to it'. '1'hL" 
ll" far fl. I have I1nders!'ood the nll-aning of those "'ho mni{e the ('lillCf'.~Rioll., I. 1111 

pntirf' ]lPTYersion of their sense. No ullv()('nte of the meAsure ('1111 UP founr! who will 
not df'tJnre as his sentiment, thnt the 'YRtf'Il1, though it IJlIlY not b~ I'"rf{'ct in 

59-609 0 - BO - 69 
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every part, is' upon the whole a good one, is the best that the present views and 
circumstances of the country will permit, and is such an one as promises l'very 
species of security which a reasonable people can desire. 

I answer in the next place, that I should esteem it the extreme of imprudence 
to prolong the precarious state of our national affairs, and to expose tbe union 
to the jeopardy of successive experiments, ill the chimerical pursuit of a perfect 
plan. I never expect to see a perfect work from imperfect man. 'I'be result of the 
deliberations of all collective bodies must necessarily be a compound as well of 
the errors and prejudices, as of the good sense and wisdom of the indiylduals 
of whom they are composed. The compacts which are to embrace thirteen di~tillct 
states, in a common bond of amity and union, must as necessarily be a compro­
mise of as mOllY dissimilar interests and inclinations. How can perfection spring 
from such materials? 

The reasons assigned in an excellent little. pamphlet lately published In tlli8 
cIty' are unanswerable to shew the utter improbability of assembling a new 
convention, under circllmstances in any degree so favourable to a happy issue, 
liS those ill which the lute cOllv.'ntioll met, d~liberate<l and concluded. 1 will not 
repeat theargnmellts there usell, a'R I presu!lI1e the production itself has hall an 
extensive circulation. It is certainly well worth the perusal of every friend to 
his country. ~'here is however one point of light in which the subject of amend­
ments Rtill remains to be considered; and in which it has not yet been exhibited 
to public view. I cannot resolve to conclude, wltllout first taking a sliney of It in 
this a81lCct. 

It appears to me sUf'ceptible of absolute demonstration, that it will be far more 
easy to obtain subsequent than previous amendments to tlle conRtltution. The 
moment an alteration is made in the present plan, it becomes, to the purpose or 
adoption, a new one, and must undergo a new decision of each state. To it~ com­
plete establishment thronghont the union, it will therefore require the concur­
rence of thirteen states. If, on the contrary, the constitution proposed should once 
be ratilled by all the states aR it stauds, alterations in it may at ony time be 
effected by nine states. Here then the chances ore as thirteeu to nine' in ffll'our 
of subsequent amendments, rather thon of tlle original adoption of an intire 
system. 

Th18 is not all. Every ('onstitution for the United States must inpvitably con­
sist of a great variety of particularR, in which thirteen Independent states are 
to be occonullodn tprt in tlleir interestR or opinions of interest. We may of conTse 
expect to see, in any body of men charged with its original formation, very 
different combinations of the parts upon different points. Many of thol<E' who 
fOl"111 the majority on one question may become the miuority on a second, and 
an association dissimilar to either may constitute the majority on a third. H.'nc .. 
the necessity of mouldill~ and arranging aU the particnlars which a·re to compo!'e 
the whole in sl1f"h n manner as to satisfy all the parties to the compact: and 
hence nlw an illlm"n~e multiplication of difficulties and casualtl('" in obtAining 
the colll'ctiYe assmt to a IInal act. The dE'gree of that multipllcation mll~t 1',,1­
dently be in II ratio to the nllmber of particulars and the number of partie~. 

But every DmPndmpnt to the con~titlltion. If ;OIlce E'stablished. would be a single 
proposition, anrlmi~ht be brought forward singly. There would then be no np(,p,,", 
sity for managpmpnt or compromis.. , in relation t.o any other point, no /!:iving nor 
tnking. The will of t.he rpqllisite nllmber would at once bring the matter to a 
decisive iS~lle. And consequl'ntly whe<tlcver nine' or ratller ten state~, wpre 111litet! 
in the flt'sire of a particulor amendment, that amendment must infallihly tnke 
place. There can thprefore be no comparison betwePII the facility of e/l'petinl!; an 
amendment, And that of estahli~hing in the fir!'t instance a compl ..te con.titution. 

In opposition to tlle probahility of !<ubsequcnt amendments it hns hepn llTl!;Pfl. 
that the !lemons rlPle~nterl to the administration of the nntian:!1 c:o,-emmpnt. 
will always be rli~inclin .. d to yield up any portion of the authority or whiPh 
they were once possessed. For my own part I Acknowledge a thorongh ('on"iction 
that any ampndmcnts which may, upOn mature consideration, hI' thoul'(ht useful, 
will be applicable to the organization of the governmpnt, not to the masl! of itll 
powers; aud on this account alone, IthiIlk there is no weight in the observation 
just stated. I also think there is little weight in. it on anotller account. The 

2 Jntlt1~d "An Address to the lJ<!ople of the ~tnte of New-York." (Pubhus.) WrItten by
John Jay. the pnmlllJlet was published IIrst In April and reprInted in The America.. 
Af".eunt for .Tnn.. , 17S~. (Editor.)' 

'It mny rllthpr he "Rid TEN, for though two·thlrdB may $et on foot tbe m.asur., tbr••. 
fourths mURt ratify. (PuhIlu •. ) 
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intrinsic difficully of govprning thirtp('n StIt!)S at any rate, illdepemlent of cakula­
tion~ upon an ordinary degree of pulllic spirit and intpgrity, will, in illY opinion, 
cOllstHntly impo,qc on the,nationnl rules the necessit1/ of a spirit of accommodation 
to the reasollnule expecUltions of their constituents. But there is yet n further 
cOllsidl'ration, which proye~ beyond the pos~ihility of«]oubt, that the ohservnUon 
is futile. It is this, that the national rulers, whenever nine states concur, will 
have no option upon the subjpct. By the fifth article of the plnn the congress 
will be ol!/igcd, "on the application of the legislatures of two-thirds of the 
states, (which at present alllounts to Hine) to call a conventi."n for proposing 
amendments, which shall be valid to all intents Itlld purposes, as part of the 
constitution, when ratified by the legislatures of three-fourths o.~ the states, or 
by conventions in three-fourths thereof:' The words of this article are peremp­
tory. The congress "shalt call a cOlwcntion." Nothing in this par~.icular iR lpft 
to tile discretion of that body. And of consequence all the dedarliltioll about 
thl'ir tlisiu('iination to a change, vanishE'S in air. Nor however difficlllt it mny be 
~upposed to unite two-thirds or three-fourths of the state h.'gi~latur<'s, in amend­
ments "'hii'll may affect local interests, (::111 there be Rny rO(Hll to apprehend nllY 
such <lifllculty in a union Oil points which nrp merely relative to tlw genernl 
liberty or security of the people. 'Ve mny safely rely on the disposition of the 
state legislatures to erect barriers against the encroachmeuts of the \Iational 
nuthority. 

If the foregoing argument is a faUncy, certain it is that I lun mysp\f de,'ei '-I'd 
by it; for it is, in my conception, one of those rare instances in which Ii politi('al 
truth cnn be brought to the test of mathematical demonRtration. Those wilt' see 
the matter in thesnme light with me, however zealous they may be for allll'ml­
lIH'nts, must agree in the propriety of a preyiol\S adoption, 118 tIle most dinct 
road to thpir own object. 

The zelll for attempts to amend, prior to the establishment of the constitu­
tion, must ahate in every man, who, is ready t.o ac('cde to the truth of the 
following observations of a writer, equlllly solid and ingeniol1R: "To balnnce a 
large state or society (says he) whether monarchinl or relmblican, on genernl 
laws, is a work of so great difficulty, that no human genius, however compre­
hensive, is n hIe hy the mere dint of renson and reflection, to effect it. The 
judgments of many must unite in the work: l~xperience mugt; guide their labour: 
Time must 'bring it to perfection: And tlle feeling of inconveniences llIlIst cor­
rect the mistakes which they inevitahly fall in to. in thei r tirst trials and 
experiments." , These judiC'ious rpfiections pontain a lesson of moderation to all 
thl' Rincf're lovers of the union, and oug-Ilt to pnt thl'ln upon thpjr g-nnrd IIgninst 
hll7.o rding onnrehy, civil war, a perpetual alipnation of the stn tl'S from endl oUIPr, 
and pcrhnps the military dpspotism of a victorions <lemagogul'. in the pursuit of 
what tIlPY are not likely to ohtain, hut from time lind f'xperiPllce. It may hI' in me 
a dpfp('t of IJolilicnl forUtn!lf', bnt I acknowlNlgp, that 1 cannot pnt.ertnin an Nlual 
trnnquillity with j ho~!' ,,,ho affpct to tn'at till' daug-f'rs of n long-PI' ('ontinunll<'f' in 
onr present situation as imaginary. A nntion WitllOut a national government is, in 
my view, an awful spectacle. The establishment of a constitution, in time of pro­
found peace, by the voluntary consent of a whole peo[lle, is a prodigy, to the 
compll'tion of which I look forward with tremhling anxiety. I can reconcile it 
to no rull's of prudence to let go t.he hold we n6w have, in so 11 rdnous an ellter­
prise, upon sevl'n out of the thlrtpen states; l\l1d after having pa"scd ovpr so 
considprnble n part of the ground to recommence tile course. I drear! the more 
the consequences of new attempts, because I ImoW that powerful individuals. in 
this and in other states, are enemies toa general national government, in evl'ry 
possible shape. 

PUBLIUS. 

I<JXC~;RPTS FIIOM !<'ARRANIJ, TIlE RP;CORDS OF THE FI~llERALCONVENTION (ll)37 ED.) 
AND OTUER SOUROES 

(S1l1nnitte(1 as Appendix to Memorandum on S. 2307, prepared hy Prof. Philip 
n. Kllrln ",1.) 

[1;;1l. Koto~: Footnotes are from Farrand, 1!}37 edition, and retain Tl1l1nhering of 
tilt' ~onrce,1 
. 'I'he IliRtory of the amendment provision in t.he Constitutional Convention 101'­
~illS with .Tohn Randotph's resolutions (TIle Virginia Plan ReHolntion 13, accord­
ing to Madison, reuds as follows: 

• IIurne'. E~"n1S, vol. I, poge 128.-.oTlie rIse of art. RDa scIences. (PubliuR.) 
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"13. RI'~I!. that provi~ion ought to bl'ml\d(' for the anlPndment of thl' Arti­
cles of Union whl'mlOever it shall sepm, nece"Rary, and that the a""l'ut fit 
the National U>!I"i!llatnre ought not to Ue reqnired thereto." 

Patterson's reeorll of t.he Randol,lh provi~ion was 1I10re su('cin('t.: "4. PI"'" 
vision that the Articles of national Union ~houj(\ be amended-" 

The issue was not qukkly resolved. 'l'he Journal of the Convention rf"'elll~ 
that on /) Jnne 1787, the qU(,gj;ion was (leferred : 

. "It was then moved anll seeolHlpd to postpone the consideration of the 13th 
resolution submitted by lIfr. R:mdolph and the (juestion to po.~tl)()ne it JlIlS"f'll 
in thl' alfirnllltiye" 

Madison's notes fill in some of the dGtails of this Postl~One1l1I'nt: 
"(propos: 13.) "that l)roviBion oltgltt to be made for (\lPreaftl'r) (/))1(1111­

ing tire '<l,,,tem now to be e8tabU .•hed, withollt reqltil'illg tile a8.~(,II' of tile 
Nat/.. [,egislatllre." (bping takf'n up.) 

lIfr. Pinkey doubted the propriety or neeesRity of it. 
Mr. Gerry favored it. The novelty & difficnlty of the eXllI'riment r"qllirl's 

periodical revision. The pro!'}!ect of such a reyision would also give illtf'r­
m('diate stability to the Govt. Nothing had yet happened in the States wh('re 
this provision existell to prove its impropriety.-'1'he Proposition was post­
poned for further consideration: (the votes being: lIIos: Con. N.Y. Po.. Del. 
Mo. N.C.-ay 

"Virga. S.C. Geo: no)" 

2'0 "M:Hll~on ori~lnn]]y recor(lNl thnt thtR provlRion was "pO l"\tpon('d nem. ('on.;' but 
Inter stlbstitutMl thi~ ,'ote frOID JO"I'"a·l. His original record, was doubtless corrp~t 
as there iR no ul>pnreIJt l"f'IlFlOn for (Iscribing this Tote to thl8 qt1estion," 

On June 11, the .10uI'I\1l1 again reveals postponement: 
"It waf! agrel'd to po~tllone the following clause in tbe 13th rel'olution l'ub· 

mitted by Mr. Randolph namely '. . 
"'and that the as"('nt of the nationlll legislatnre ought not to be required

thereto' /, I 

And Madison's notes again records the snhstanre of the )Josition~ taken at thil! 
time; suggesting that the l'rinciple of amendment was agl'eed to, but the ex('III­
sion ot the National Legislature from the process was at Issue: 

"(H('solution 13.) for nmI'J)(ling the national Conl'titution hereaft!>r with­
out conlOent of Nntl. IRg-islature (being) considered, several member" dill 
not ReI' the llPc"",,ity of the (Rl'solutlon) at all, nor the propriety of mak­
ing the consent of the Nntl. Leg-isl. unneeel-lsary. 

Col. Mason urgf'd the npcessity of surh a provision. The plan now to he 
formed wiII certainly he defecti"e, as the Confederation has h!'en fouud 
on trial to hI'. Amendments thf'refore will be ne('essary, and it will bp bf'ttl'r 
to pr{)vide for tllf'IIl, in an easy, r('gular and Con~titutional WilY thlln to 
trust to ('hllurf' lind violf'nce. It would be improper to require the POII'!'llt of 
the Nat!. Lf'gi .•lntul'e, because the;v muy abnse th£'ir pow£'r, and rl'fns!' 
their ('onsent on that very ueconnt. The opportunity for sueh an almse, lilli, 
be the fault of the Constitution calling for amendment. 

Mr. Randolph (enfo1'('ed) these arguments. 
The words, "without r('quiring the consent of the Nat!. Legislature" were 

postf)()ned. '1'he other provision in tbe clause passed nem. con. 
Yates' notes confirm Madison on the June 11 session: 


"13th ReFolve-thf' first part ag-repd to. 

"14th Resolv!'-t.akpn into considf'ration.". 


'1'he Journal re('ords for .Tune 13, Randolph's Inter resolution on the (Jupstion: 
"Rf>Solved t.Imt Ilrovlsion ought to lK> made for .the amendnH'lIt of the 

artieles of nnion whem.oever it shall seem neceSRary." 
A second set of Randolph's resolutions for the same date was reeordl'd In the 

Journal thm.: ,., . 
"17. Hl'so\"f'I!. that provision ought to be made for the omendment of the 

articJf>S of lTnion, whl'nsoever it. shall seem necessary." 
And IIfadlflon'!\ note!'! confirm these re<'ordingF! in the Jonrnal: 

"17. Hpsll. that provision ought to be made for the IImf'ndment of the 
Artiel"f! of l'nion whpnsol'ver it shall seem ne(~essary." 

Modison. ac('ording to Yllt!'lO. bad this ('ommf'nt to moke on June 21) about the 
difficulties of Constltutlolllll amendmentl!: 
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"The difficulty of getting it~ defects amended are great and sometimes ill­
Flnrmonntable. The Virginia state government was the first whi!'h was made, 
lind though its defects are evident to every person, we cannot get it amended. 
The Dlltc'h have made four several attempts to amend their system without 
"'11('ce~~. The few alterations maue in it were by tumult and faction, and for 
th~ "·Ol'Re." 

'King's notes confirm this statement by Madison. 
'!'he principle of providing for amendment was again confirmed on 23 July 

1787. The .Jol1rnal records the following: 
On the qnestioll to agr{'e to the 17th resolution, as reported from the 

Committee of th{' whole Honse, namely 
"That. proYi.· ion ought to be made for the amendment of "the articles of union, 

whensoever it shall seem necessary" it passes unanimously in the affirmative. 
Madi~on record, no debate on thequefltion : 

"Hesoln: 17. that proviRion ought to he made for future amendments of 
the fll't.icle~ of Union. Agreed to nem. con." 

. Therl'upon the Committee of Detail's draft of tbe lvandolph Resolution wns as 
follows: "Rp··olyed That Provision ought to ue made for the Amendment of the 
ArtiC'les nf Cnlon, whensop\'er It ~hilll seem lU",cPssllry." 

'I'll(' Wilson papers include this provi~ion in the outline of the New .Jersey 
Plan, al~o 1'f'£,oI'I('(1 to the Committee of Detail: "2:l. The aRsent of the Legi8la­
tUl'e of Slates RllAll ue 8uflieient to invent future additional Powers in U.S. in 
C. ass. mul RlIall uind the whole Confederncy." 

In ]'pdl'l'~li;!t No. 43. l\Iadi~on wrote of the :unending provisions: 
That w;eful alteration~ will be suggested uy pxperien~e, could not hut he 

forC'sl'pn. It was requisite, therefol'e, t.hnt a mode for introducing them 
"Iwuhl he provided. The mode llreferred by the ('onventinn Sl'ems to be 
stulllpp,1 with every marl, of propriety. It guards (>qually against that ex­
tl'l'llle faeility. which would render the Constitution too mutable; al1(1 thnt 
extrPlllP difficulty, whi('h might perpetunte it" dis('overp<l fnults. It, morl'­
over, !'qually enables the genpral and the State g'overnments to originate 
tlw n1ll(>11<1Illent of errors, as they moy be pointed out. by tllP ('xp!'riPllce on 
Oll(> side. or on the other. The exception in fflvor of the equality of suffrage 
in the Rl'll'nte, was probably meant ail a pallncUnm to the residnary sov­
ereignty of the States, implied and secnrer! by that principle of repre~f'nta­
lion in one branch of t.he legislatnre; and waR proilahly insist.pd 011 'hy the 
'States particularly attached to that eqnality. The other excl'ption mnst haye 
been admitted on the sallie considerations wbich produced the privill'gp 
defended by it. 

'l'hat Madison was not prone to spe his hnncliwol'(l referrl'd for popnlar reY!­
Rion i~ rHealed in Fpderalist No. 49, where he rejeds a .1effersonian proposal 
for resort to the people to re~olve ('onflicts among the three branches of gO\'ern­
ment. 

The Geori!e l\[ason pap<'rs inc'lude the following proposal in the bandwriting of 
Edmund Rfln<1olph with amendments by John Rutledge indicated here by brack­
ets. Italics indicate ehnng-es ill Randolph's hand: 

4. The ratification of the reform is-After the approbation nf congress­
to be made hy 11 special com'eution [in eaeh StateJ recommen(1ed by the 
aSl'emblr to he chosen for the express purpoRe of ('onsiclering and approving 
or rejecting it in toto: 
and this recoIllmrnrlat.iou Illay he user1 frolll time to time. 

n. (All' alteration may he pffected in the articles of union, on the appli­
('ation of two thirds n;lIr [%11J of the state lpgislntllres thy a Convn.] [on 
appln. of 2!.,Cls of the Rtate J,pgislatures to the Nat!. T,pg. they call a Convn. 
to reyi~e or alter ye Articles of Union] 

~. Qn. whether any Thing should be ~ai<l as to the Amendment by the 
State" 

Again. IImOIlg' the "'ilson pap!'rs was found the following: 
'l'hiR Constitution ought to he anwnclpcl whenever Ruch Amendment RIJall 

I1(,COllle nN'PRRlITY; nIHI on the Application of Ill" J..eg-i~latllreR of t,,,o thirclq 
of the Rtnt·(>R in the Union, the Lpgislature of the United Htntf'R ~hnll cnll a 
rom·pntion [01' that. l'urpoRe. 

The r;lllowillg prOVision ",a~ alRo found among the 'Vilson papl'rs: 
TiliR Con.'t itlltion ought to be 1I111l'nc]e41 whl'never Rurh amendllJPllt shall 

hl'l'ome nf'rf'~Rary; and 011 the AJlllllcatioll of (two thlrrlH) the T,pgislntures 

http:insist.pd
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of two tblrds-of the Statell of tbe Union, tbe Legl~lature of the UnitE,-d Statl'R 
,.;hall call a Convention lor that Purpose. 

Madi~on's notes for 6 Aug. 1787, Inelude the following provision: 
"XIX [XVIII) ,On tbe appllcntion of the Leglslatnres of two third!! of tbe 

States in the Union, for an amendment of this Constitution, the I..eglslature 
of the United States shall call a Convention for that purpose. 

Its approval by the Convention in this form on August 30 was recorded hy 
Madh.on : "On tIle question to agree to the 19 article as reported it passed in the 
affirmative." 

He al~o recorded on that date no debate on the question: "Art: XIX taken up." 
The proposition for participatiou by the National I..egiRlatnre in the amend­

ment process was first record(>d in tbe Journal for 10 September 1787: 
"It was mO\"!'d and seconded to reconsider the 19th article whicb pas~ed 

in th!' affirmativ!' [Ayes--9; noes-1; divided-1.) 
It was 1ll0VNl and seconded to amend the 19 article by adding the fol­

lowing c1a11se. 
Or the Lpgil'latllre may propose amendments to the sevprnl Stat(>s, for 

tiH'ir approbation. but no amendments shall he binding, until consented to 
hy the seV('ral ~Hates. 

It was 1ll0vl'{1 and seconded to insert the words "two thirds of" before the 
worclH "the I'!'vernl States" which pailSI'd in the negati,"e [Ayes--5; noes--6.) 
It "'fiR JJ10ypd IlIHII'PC'OJul('(l to in!lert the words "three fourths" which passed 
in the affirmativE'. ["unaniml)11s") 

It was mov{'d aud ~econded to postponE' the consideration of the ampndment 
in order to tnlte 11P the folll)wing. 

'The IJl'gi~latl1r(> of the tTnitl'd Stntp~. whenever two thirds of both Houses 
shall dE'em nE'(·e~Rnry. I)r on the application of two thirds of the I.Rglslaturell 
of the !'eYE'TIlI States, 'hall propose IUllendm('nts t& this Constitution which 
shall he vulid to all intC'ntR Ilnd purposes as part thereof, when the same 
shall have hee'n rntificd hy three fl)urths at least of the Legislatures of the 
1'e\"pral Statps, or hy Con\"('ntions in three' fourtus thereof, as,one or the other 
mode of ratification mny he Pl"l)pos{'d by the Legislature of the United States: 
Provlcll'd that 110 nmpntiml'nts which may be made prior to the year 1808, 
8hnll in any 1ll"l1IlPr affect the 4th a~d 5th Sections of article the 7th" 

On tl1e (j11f'Stioll to pl)Rtpone'U plitisE'd in the affirmative 
I)n the (1Ile~tioll to ngree to the lnst amendment It passed In the attlrma-

t\yC' [Aycs-O; no(>s-l; divided-I.}" " 
Mndi"on's notes rPHni the origin of tbp change and 'some of the discussion: 

lIlr. GerlT 1ll0vC'Cl to reconsldpr art XIX, viz. "On the application of the 
Lpgislnt1lrps of two thirds of the Smtes In the Union, for an amendment 
of this Constitutioll, the Lpglslature of the U.S. shall call a Convention for 
that pnrj1o~e." ('f'e Aug." 6.) 

ThiR COIlRtitution he !!ll1id Is to be paramount to the State Constitution!'. 
It follows, hence, fro III thi~ artide that two thirdR of the States may ob­
tRln a Convention, a Illl1jority of which can bind the Union to illDo.ations 
that may sulwert the Stn te-C'onl'titutions altogether. He asked whether this 
was a situation propE'r to be run into-

Mr. Hamilton 2ded. the motion, hut he said with a different view from 
Mr. Gerry-He did not object to the consequen('es stated by Mr. Gerry­
There was no greater evil in suhjPcting the people of a particular State­
It has been wisll('(\ hr many 811(1 was much to have been desired thllt an 
easier mode for introducing amendments had been vrovided by the articles 
of Confederation. It was equally desirable now tliat an easy' inode ~hould 
be estahliFhed for 8upplying defects which will Jlrobably appear In the new 
Srstem. The Illode proposed was not adequllte. Tht! State J.egislatures will 
not npply for alterntions but with a view to increase their own powers-­
The National Legislature will be the firl't to perceive and will be most senRI­
hIe to tlH' npcpssi ty of amendments, and ought also to be empowered, when­
ev!'r two thirds of pach branch should concur to call a Conventlon"':""Tbere 
cOllid be no danger in giving this power, as the people would finally decIde 
In the cnse. 

lIIr. JI1f1(li~on rl'marked on the vagueness of the terms, "call It Convention 
for tllP jlllrpm.p." as sullklent reaRon for reconsidering the article. How was 
n Cl)llypntion to be formed? by lI'l!at rule decide? whnt the force of its acts? 

On the motion of Mr. G(>rry to reconsider. 
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N.H. diYd. 1I1as. ae-Ct. ny, N.J.-j HIL ny. n,,1. ny. Md. ny. Va. IIY. N-C. 
ny. S.c. ay. G~o . ny. [AYPH-!l; no('"-l ; diyided-I.] 

Mr. Sherman 1110\'('11 to mId to tile article "or the Lf'gi~lature lllay proposp 
ulll(,lHlml'llt" to the sen'ral Statps for tlwir npprobation, but no am('ll(lmf'llts 
shull bf' l)jlldin~ until consented to ue tile spv('rul States" 

Mr. Gerry !!de.1. tile motioll. 
1I1r. \Vil8on movl'd to insert "two thirds of" bpfore the words ""..,vpral 

Sta(,,""-on which nlll(,lH1111Pnt to the motion of !lIr. SlJennnn. , 
N.1I. ay.lIlas. (no) ct. IlO. N.;r. (no) l'a, ny-Del-ny Md, ay. Ya. ay. N.C. 

no. S.c. no. Geo no [AyeR-;'; noes-6J • 

21\fndiJO:on origln"l1,. recol'lh1d both 1\ln~8nchn~etts and New .Ter'ser nR voting "ny."
TlliFl mAfIc the totul yote on the question ntnrma tiYc. Later he revlRed his recoru to 
COliform to JournaL 

MI'. "'i1son tlwn 1110\,E'll to insert "thrpe fourths of'; bl'fo['C' "tile ~p"ernl Sts" 
",lJieh was ngrE'pd to nell1: can: 

MI'. MUllison lllo\'CII to postpone the considl'rution of the amended pl'opo~i­
tiOll in order to take up tile following, 

'The IRgislatul'l' of thp U.s. wil!'uever two thinlR of hoth HonsNI Rhnll clPPlll 

1H'('f'~Rn ry, or on tlw appiienf ion of two third of tIll' Lpgisla tllrl'S of tile s,-Vpra i 
~tllt(>~, ~hal1 propos!' ulll('ndllll'nt~ to this Constitlltion, wllieh shall be ,'alill to 
all intelltR and pUr110'PH as part t1wr!'of, whpll Ill(' SHlll(' ,hall hln'f' hl'l'lI mti· 
/it'd by thrpe·fonrt-1ls at I(>:tst of the Lpgislatnrps of the ,"(,,,pI'IlI Rtlltp", or by 
COllvpnt,ions in tlll"el' fonrihR thl'1'('of, nR onl' or the other mollp of ratification 
mllY be propospd by the Lpgisla tnre of the U.S.' 

Mr. Illllnilton 2(\Pf1. the motion. . 
!\II'. Hutlrdgc sHid he IlI'VPI' ('()ulllngree to givp H powpr hy whil'll the alti ­

cll" I'l'illting to sluvl's l1li~ht he altered b~' Ow Sfah's 1I0t intel'l'stpd in tlwt 
IIl'oPl'rty nnd prpjnrlicpd against it. In order to ohndle this oh.lt:'etion, tlwRe 
wortls wpre ndded to tlll proposition: "11rovided tbn t no nnwlldments \vhich 
mll~' i>p mil de prior to the J'par IR08 shall in any mnnrH'r affpct the 4 & ;, 
s('etions of the VII arlit-Ie" Till.' postponPllll'nt hl'ing IlgJ'('!'d to, 

On til .. IjUPKtion Oil till' l)]'Ojlositioll of Ml'. Madison & Mr. Hnmilton as 
[lIHPlIdf:'<l, 

N.lI. 11iv. 1Ilas. lIy. Ct. Il~'. N . .1. n~·. I'll. ny. Dt:'l. no. Md. ay. Yn. n~·. N.C. ay 
S.C. ny Gpo. ay. [Ayps-·n: nopR 1; divillpd-l,J 

The Committee of style thereafter brought in tile following draft of Arl:i<'ll' 
V: 

"The Congress, whenever two-thirds of both honses sllnll l1el'lII necpssnry 
01' on the flpplieation of two~thirds" of the lpgislatnres of the sen-I'nl sl:11,,". 
Hhllll propose amendments to this constitution, which shall he valid to Ill! 
iutt:'llts amI 1111rposes, (IS )l1I1't. tlwr!'of, when the sallle shull hnvt:' \)('('n ruti/lell 
lir thl·pp·[onrths Ilt. l(,flst of 20 of the lC'gislnf11l'ps" of the seYNal statps, or h:v 
"OIlVPlll'iollS ill thrt'e-folll'tlls thereof, liS the olle or the oth!'r 1l1011.. of rat ifkn­
tioll Illay UP propos('r\ by the Congrpss: l'royifl('d. that no allH'm11llPllt ",hidl 
II"I~' hI' lllall<' prior to tIl(' yell!' 1R08 hall in anr milliner nfr!'..t thp-(lJIIl " ­
~P('tiOllR of 29 nrt ieh~ 

'r. "or two~thtr(lF1H cro~pd ont hy l\lnt1i~on, and 'n~('rted ogain nrte-r IIJegtf:}uturrf'," 

Zfl "thrl'{'-fotlrth,'4 n1 If'fH.:t of" ('roSI4Nl out by MRflifion. 

~r "of thr(l('-follrtllf~" illRl'rtf'fl bv Mnc1iRon. 

2" "and" rrofu'lNl out. /11111 1f1, &'4 clAuses in the 0" ln~erted by Madison. 

2P "the first" interlined by :!\Indi~oll. 


JlfailiRoll'R noh's of Sl'pti-ml.1'1' Hi o/Tpl' th., di"'\IsRioll Oil the pro\loRl'd Al'tide V: 
"Arl-·Y. 'The COIl~n'RR, wlwIlP"pl' t\\'o IhiJ'(l~ of hoth Ilol1"f-R shall ,lef'IJI 
11l'(,I'RRnr,V. or Oil the ll'Jlplicatioll of two thir,lR of the Legislatur(,s of thp 
spYel'nl Stntl'R shall PI'OP08(, amendments fo ,this Constitution. which shnll 
he nllill to nil illtpl1tll and pnr)){,,~es as part th!'l'eof, whell the same F'hnll 
IWI'p \lppn ratifiell hy three fonrths thereof, Il~ the one or the oUlpr lllode of 
rntifielliioll lIUly be Il!'Ojl()Red by the Congress: Pro\'idpd that no ameHdml'llt 
which Illay be mocle 11rior to the yt:'ar 1808 shnll in any manner affect thl' 
(1 &. </ ('Innses in thp 0.) ,eelion of article 1.' 

Mr. Rlwrman expressell his fears that thre{' fOUl"ths of the State,. might h(' 
hrollgllt 10 rIo things fatuI to partielllar Rtlltes, as aholishing tllf'1IJ nltngpthpr 
or <lpprivillg' OWIlI of tlwir "fjllnlity in till' Rl'nntf'. Ill' th()n~ht it \'('aRonnhl" 
fhnt. tIJ{' p1'Ol'i"o I" fllvor of till! Rtuj,'s irllportiJlg "IIIVp" Rill'lrirl he l'xtl'lJ(jp<1 
so as to )l1'ol'ldl' thllt IIi> Rtllf.!' ~h"1Jhl I,,' IIrfr'd",1 ill Its illll'J'IHl1 pollee, or 
111'111'1\'('11 flf it."l'lllIlIllty In flle Senllte. 



1090 

101 

Col: 1I"ra~OIl thonght the 11111n of amending the Constitution exceptionable 
& dangerous. As 'the jlroposing of IImenduH'lIts Is ill both the modes to depend. 
in the flrHt immediately. and in the !'!'Cond, ultimately, on CongresR. 110 
alllpndments of the proper kind would ever be obtained by the people. if the 
Gon'rnment should become ol'Pressive, as he verily believed would be the 
case.· 	 . 

• III the mar!:ln. of his copy or the Mart of September 12. MaBon hnrl written: 
"Al'tlcle 5th-By this artIcle COIl AT.." only have tlte power of pr<>poslng amendments 
at ""Y futllre"time to this constitution, and should, It prove ever !IC) oppres,lve. the 

:M:·!yP:~~~~r~fv~rg;r~r,~ ~~~·J,,:;;~~i.~1 o~rr;gl~I~:ogrih:I~!~t\~naanJ(\l~rt~e~I<l~lr:I:~ 
ppople." I 

Mr. GOVI'. Morri~ & MI'. Gerry moved to amend the article so as to require 
a Convention 011 appli('a'tion of % of the Sts 

IIII'. MadiRolI did not f'ee why Congress would not be as much bound to 
propo~e alllf'IH1l1wllts 1l1lplied for by two thirds of the States as to call·a 0111­
vpntion on t h .. like application. He saw no object[on however against provl<l­
illg for a Conv{,lltion for the purpose ofam('ndments, except ollly that difll­
cuiUps might ari~e as to the form, the quorum &c. which in Constitutional 
regulatiolls ought to bE' 11.'1 much as possible avoided. 

'I'he Illotion of Mr. Govr 1\Iorris and 1\11'. Gerry was agreed to nem: con 
("ec: the tlrst part oUhe article as finally past) . 

IIII'. Shl'rmnn moved to strike out of art. 'V. after "legislatures" the words 
"of three f<'lurths" and so after tbe word "Conventi()ns" leaving futnre 
COllvE'ntions to act in this matter, like the present Conventions according to 
ci rClllllst ances. . 

On this 1II0tion 
NH divd. l\Ias--lIy-Ct ay. N.T.-ay Pa no. Del-no. 1\Id 110. Va. no. N.C. 

no. f';C. no. Geo--no. [Ayps-:l; 1101'5-7; divided-l1 
IIII'. GE'rry moved to strike out the words "or by Conventions in tim'!' 

fourths thereof" 
On this 1Il0tion 
NH-no. Mas. no--Ot. ay. NJ. no. Pa no--Del no. IIId no. Ya. no. NC. 110. 

S.C. no-GI'O no. rAyes-I; noes-l0.] , 
lII-Hht'l'nlnn 1II0"p(] a('('onJing tv his IdE'1I ahove expres!'ed to anllex to 

the ell(] of tllp n rti(,\f' for II fm'ther proviso "that no State shall withont It~ 
(,OIl~Pllt he nff('('tell in its Interna! police, or deprived of its equal suffragE' 
ill thE' St'llntf'," 

Mr. lIIa(Ji~on. Begins with these special provisos, and every State will 
irlsist 011 tlH'm, for thpir houndariE's; exports &c. 

On thl' Illntioll of Mr. RIH'rmall 
N.II-no. Mas. 110. ('t. ny. N.•J.ay-'-Pa no. Del-ay. Md. no. Va. no N.C, 

no. 	(lpn. no. rAyps--3: nOf'R-R] .' ,. 

iIII'. Rhpl'IllHIl Ihpn lIloved to strike ollt art V altogether. 

Mr. nl'parl"~' 2tl(>,I. thp motifHI, on which I 


N.II. IiO. IIlaR. 110. Ct. n.\". N.J. ay. Po., no. Dpl, di"d. Md. no. Yo. no. KC. 
no. ~.C. no. (lP().1I0 IAYf's-·2; l1oPH--8; divided-I.] 

Mr. Go,-r. l\lorrlR 1I1fl\"pd to nllllPX 0 ·fm·ther proviRo--"thnt no Rtntf'. 
,,'ithout it" ('onsf'lIt shnll be dE'priYf'd of its ef(u'll! suffrage In th!' ~PIJat(''' 

'rllis 1II0tioll heillg di('tatprl by the circulating lI1urll1HrR of till' "mall 
I'tnteR wa~ ogrped to without debate, no()ne opposing It, or on thp (III(,~­
tinn. Raying 110. 

Col: IIIIIRon f'xprp""illg hi" (liRcolitent at the power given to ('ollgrl'"s h~­
R bnre Il1l1jnrit~· to paRR lIuvigntioll ndR. which he sRid wonld 1I0t onl~­
Pllhllllce tlw f"pight, R ('oIlRef(lIpnCe he did not so much regnrd-but woulfl 
enahlp a f(,w rieh llI!'rchallts in Phila(10 ,N. York & Boston, to mOllollOlIzf' 
till' ~taplrR of the I'onlhl'rll Stntes & reduce thf'ir valt!1' perhnps :'0 1'1'1' Ct­
movP,1 a furlllE'!' prodso "that no low In nature of a nRvigation act bp. 
pnRRrd IIrforp the Yl'nl' 1808. without the consent of % of f'tll'h hrnneh of 
til(' LpgjRlu tll 1'P. 

On this motion 
N.H. 110. MnR no. et. no. N.T. lIo--PRno_ Del. no. Md. ay. YR. ay. N.C ah"t 

Re. no-Gpo a~·. rA~'''s-a; no~-7; absent-I.] 
Churl"" Pin('],"1'Y',; r('('or<II'(1 views on the J1('t'fl for altl'rntion of the Consti ­

tution liv If'~~ I hm, I1llnnilllOllR "tlltl' af't·ioll wpre aR follows: 
Thp 1Htll nrlicle (Il'o"o~ef< to fleeinr!', that if it ~!Jo111d hereafter apfK'Rr 

lIe('e~Aary to IIII' United Rtatf'A to rf'ColllltlPnd that Grant of any additional 
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Powers, tbat tbe assent of a given number of the States flhaIl be sufficient to 
InveRt them and bind the Union as fully a8 If they bad been confimled bv 
tbe Legislatures of all the Stotes. The principles of this, and tile articie 
whlcb provides for the future alteration of the Constitution by its being first 
agreed to In Congres!I,.and ratified by a certain proportion of the Legislatures, 
are precisely the same; they both go to destroy that unanimity wbich upon 
these occasions the present System has unfortuuately made nl'Cl'ssnrv-tbe 
propriety of this alteration has been so frequently suggested, that I !lhail only 
observe that it Is to this unanimous consent, the depressed situation of the 
Dnlon is undoubtedly owing. Had tlJe measures recommended by Congress 
and assented to, some of them by eleven and otllers by twelve of the States, 
been carried into execution, how different would have been the complexioll 
of Public Affairs? To this well.l{, this absurd part of tlJe Government, may all 
our distresses be fairly attributed. 

If the States were equal In size and importance, a majority of the Legisla­
tures might be sufficient for tlJe grant of any new Powers; hnt dIRpI'opor­
tionec} as they are and must continue for a time; a larger llumber may now 
In prudence to required-'but I trllSt no Governulent will ever again he 
adopte(\ In this Country, whose Alteration cannot be effected but by the assent 
of all its Members. The hazardoulil situation tlJe Dnited N('tll!'rlnlHl", are 
frequently placed in 011 tlJis account, as well as our own mortifying experl­
(,lIC(" are sufficient to wam us from a danger "'hich has already nearly pro"ed 
fatal. It is difficult to form a Governmellt 80 perfect as to render alterations 
unnecessary; we must expect and provide for them :-But difficult as the 
forming a perfect Goverllment would be, it iii' scnrcely more so, than to Induce 
Thirteen separate Legislatures, to think and aet allke upon one subjep.t-tll(> 
alterations that nine think necesllIlry, ought not to be impeded by four-a 
minority so inconsiderable should be obliged to yield. Upon thif! pl'in<'iple the 
present articles are formed, and are in my judgment so obviously proper, tlmt 
I thinlc it unnecessary to remark farther upon them. 

J~f1mnlld Ralldolph in a letter to the speaker of tlJe Virginia House of Delegntel<, 
explaining his refusal to sign the Const.ltlltion as submittell for rotllkntion, 
wrote as follows: . 

5. I was afraid thnt if the constitution WAS to he Rubmit t('cl t.o the ppoplp, 
to be wholly' nde>ptecl or wbolly reject(,l\ by them. thPJ' wonlei \lot 0I11~' 
rpject it. bllt bid a lasting farewl'Uto the l1nlon. This fOl'llIiclah\e e"l'llt I 
wislU'd t.o avert, by keeping myself free to prCl')1ose ·amPlldllll'nt.q, 111111 thllR. 
if !lossihle, to remove the o\Jstnclt'f! 00 lUI eff('ctulIl govel'lIll1l'ut. Rnt it will 
he asked. wiJpther all these argullIentR, w('re not bp w('11 weig-llE'cl in ('Oll­

yention. They were, sir, wllh great ('an<lor, NIIY. whl:'l1 I cnlll'll to minll 
the respectability of those, w.lth wlIom I WIIS nssoeiate1l, J flhOl1l1\ ('bPf'l'fnl1~' 
hn"e yil:'ldt'C1 to a mlljority; on tllis the fat.e of thou!!llnds Yl't IInllo1'n, elljoiIH'11 
me not to yield until I was convinced. 

Again, may I be aFlked, why tbe mOlle pointed 0111. in t.he ('onstitution 
for its amendment, may not be a snfficlent secnrity agllinst ,us impe:r­
fectiOIlR, without nO'w al'rcAting it in its progre~s? My II11RWl'rs 1I1'e--l. ~'hr t 
H. is better to amend. while'we haye the conRtltution in on1' PO\\·!'\,. wloih 
the pOlll'ious of c1eRigning men are not yet enlisted, am] while a ,bnrp J11ajority 
of thp Statl'S may amend Ullin to wllit for the \111c('!'tnill aRfll'ut IIr thl'''~ 
fourths of the States. 2. That a bad f('utnl'(, in goVel'lIJ11!'llt, b(,1'011l1:'8 mo)'(> 
und more fixed every day. 3. 'l'hat frequ{'nt chllngeR of II (,OIlRtit:utioll, I'Yl:'lI 
if I'1'1I!'ticnbl(', onght not to be wished, bnt a"oic\l'Il liS mu('h us pOf!Rihll'. And 
4. T\lIIt in l'he present ('liRe, It may be qnNltiol1l1ble, wheth!'r, oftel' the pn1'­
Uculnr odvalltng('S of Its operation shall be discerned, three fourth!'l of the 
Stn tes can be illducl'Il ..•• 

George Mason, according to Jefferson, reporlE'd the following history of Articlp 
V's origins: 

"Anf'!'llote. t.he p.onstn as agr('ed at fil'",t was thnt. amen(lments might he 
propospd' either by Cong\'. or thE' legi!<lntnres a commee was nppollltec1 to 
digest & redraw. Gov. Morris & King were of the comll)('e. one morng. Gov. 1II. 
mowd an instrn for certain alterns (not lAz of the members yet come In) in a 
h111'ry & withol1t uuderstanding it was ngrpl:'d to. the COIllIllE'e re])orted 1'0 
thllt COilg\'. shd hllve the exclusive. power of propll!ilg. amcndnll'nts. G. Mason 
observed it on the report & oPpoRE'd It. King denll:'c\ the conslrn. Mo"oll 
cJpmon!1trntl'c1 It, & IIskrd the Commee hy wllnt lIuthority th('y hllil vnrlpd 
whllt hnd hPl'n agrel'd. G. Morris then im]ll1e1(>ntly got up & said byanthorltv 
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of the convention & produ(,pd the blind Instrurtlon beforementd. which wns 
unknown by % of the house & not till tben understood by the other. they 
tlwn r!.'storecl it as it ~ton!l orh{illnlly. 

~'rom tbe Annnls of (JQngresR, 8th Cong., 1st Ses8., cOllies this remn rk by Pierce 
BuU!.'!" wilo had been a member of tile Convention: "It never was Int!'nded by tlw 
Constitution that the Vice President sbould hnve a vote In altering the 
Constitution." 

In his The Framing of the Constitution of the Unitpd StateR (H113) Fnrraml 
recapitulate!! the hi8tory of Article V tilURly : 

The attpmpt to obtain amendments to the articles of eonfed!'rntion hrul 
tanght by bitter experienee that the ohjedion of a single state wnR I<uflkiPllf 
to block the will of all the olh(>]·s. It was e"id!'ntIy nece"~R1·~·. tlwn. tha t 
provision should be lluHle for amendments to the new constitution ,,,!th the 
consent of less than the whol£' numbpr of states. It was also felt thnt this 
Rame principle ought to b{' applied in the modificatious Jlroposl'd in th{' I'xi~t­
ing in8trum~nt. and tho"e who were In favor of a goYernml'nt urting (\ir{'ctly 
upon the people advoentl'd as a fif!'lt step in this process that tIl!' chnng!'s to 
be made in the constitution should be ratified by the people rather tJUlll by 
state legiAlatnres. 

The provision for futur{' amenclul('nts was adopted, excl'pt that the clnuse 
rendering unnl'Cf'ssar~' the as'ent of the nntional Il'gislature was dl·opped. 
There was a little discussion aR to the proprif'ty or desirability of reff'rring 
the chang('s ,to h!' pl'npo!led hy the convention to pojmlarly chosen conw'n­
tiuns in each state. Madison and 'Wilson favorl'd It on fundamental grounds, 
King ail a matter of E'xpediency. Sherman and Gerry OPPoSE'd it, the former 
considl'ring the "tate legislatures competent, the latter distrusting the people. 
'Wilsoll ami Pinckney snggestpd also ratification hy less than the wholl' nnm· 
hpr of states. The question of popular ratification was once postpollPd, hilt 
the final vote was ill favor of it and it was so ordered. 

The only important action taken on Monday relnted to future amend­
ml'uts of thl' constitution. The pfl)v.i~ion in thl' draft reported by the ('om­
mittrc of detail-that on the apl,lication of the legislaturcs of two·third" 
of the state~. congl'e"s shoulcl call Ii convention for tlmt pnrposr-bad been 
unanimom:ly ,adoptf'!l by the cOII\"ention. Gl'rry now a8ked aJl[1 ohtail1('<i 
conBent to have this rf'collsidered., because he thought tw()·thirds (If the 
Rtates could thus ('nmmit the whole union to dnnl!;erous innovation,. 'l'lIi" 
move was tak!,11 aclvantage of h.y those who d{'sired an !'aeier mNhnd of 
amendmf'llt. to rl'nder it possihle for congress to inaugurate am{'ndment~ 
whf'nl'ver two"thinls of hoth houses should think it nec{'SFRry. GprQ" I'\'i­
dently wisheel to r<'C]uire thp conF!'Il't of all the states to adopt nn alJl('ncl· 
mellt. but 'Vil~oll propORpd to rl'qnire the approval of ollly t wo·thirds. WhC'1l 
thE' latter motion was defea'h'fi by a majority of one, Wilson iUlllledintely 
snggeBted thr('l'-fourths and the cOllvention adopted it ullanimously. The 
proviso was thpn addecl, at the im'listance of the extreme sonth!'1'1I stlltPR. 
,tbat no amenclments should be made prior to 1808 that would interfpre with 
the slave trade. '. , , 

Gerry Ilext movl'd to amend allother section pre'Viously agreed to. so that 
tbe approyal of COm(reSR would be essential to the Ilcloption of the new plnn. 
Though RU]1\lorted by Hamilton and others, the amendm!'llt was dpfeutcI!. 
Rnndolph having pre,'iously expressed his doubts concerning the Ilew plan 
now came out flatly against it. lIe wanted the new constitution to be tranq­
mitted through the medium of congr{'Ss and state legislatures to stat!' {,on· 
conventiolls. 'l'hen another general convention was to be held with full powl'r 
to adopt or reject 811Ch amendmeuts as. might be propos{'d by tll{' various 
"tate conventions. Hil! motion embodying these proposals was laid on the 
table and the cOllvention adjourned after instructing the committee of "tyle 
to prepare nn /Hldress to accompany the constitution. 

Some slight ehanges were mnde In the method of amending tile con~tltll­
tion, with an idea of making thnt pro('e~8 easier, but they have pro,pn to he 
of no importance, because of the difficulty In overcoming the fundn mpntnl 
requirl'lllent of obtliinlng the ratification of three-fourths of the statpR. It 
wns also feared that congress might refuse to Rct and so congreRs was rl'­
quired to call a convention on the application of two-thirds of the Ftnt{'s. 
Some further suggestions were made by Sherman, Gerry, and Brearley re­
garding amendments which were all voted down. But with the idea of con­
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ciJintionin mind Gouverneur 1I10rris made il moi.ion which waF! 'dictated 
by the circulating murmurs of the smitH States .•' . that no State, 'without 
its con~ent shall be d!'pl'lwd of its equal suffrage in the Senate.' 

P.B.K. 

[THE. LIBBAlIY OF CONGRESS LEGISLATIVE REFERENCE SERVICE] 

PROCEDURES FOR AMENDING TIlE UNITED STATES CONSTI'1'UTION 

(By Norman J. Small, Legislative Attorney, American Law Division, 
January 15, 1000) 

Article V' of the Constitntion now provides two methods for effecting altera­
tions an(l ad(litions to the provisions thereof: 

(1) Amendment procedure originating with, or initiated by Congress; (2) 
Amendment procedure originating with the States. Only the former has heen 
l1sed thus far. 
(a) Amendmont procedure originating Ioith, or initiated by, Oongress 

A resolution proposing a constitutional amendment may be introduced in either 
the House or the Senate (H.J. Res. --; S.J. Res. --;) and upon being ap­
proved by a vote of two-thirds in each House, a quorum being present, the pro­
posed amendment is submitted to the States for ratifieation. 

(i) E(l)clU8iOn of the ~ecutive ff·om the amending procc88 
Nl'ither the Presl(lent nor the governors of the States are accorded any par­

tldpation in the amending process. Upon a·pproval by the two Houses of Congress, 
a l"E'solution proposing an amendment to the Constltntion is snbmltted directly 
to the States for l"ntificatlon. Unlike ordinary legislative proposals, such a resolll­
tlon is not submitted to the President for his signature or veto. IAkewise, at the 
~tnte leyel. tlle governor is not accorded the privilege of either signature or veto 
of a I"Pl!lolution adopted by the State h~gislature recording its approval or rejec­
tioll of n proposl'd amendment submitted by the Congress for ratification (/Iol­
Ting!/u'OI·tll v. Virginia, 3 DaU. 378 (1798». Moreover, when Congress designates 
State l~gislatl1res as the ratifying agency, the legislatures must discharge this 
responsibilil)' directly and are not at liberty to reRt their Ultimate decildon on 
the vote of the people recorded via referral of the issue of ratification or rejec­
tion to the electorate by way of referendum (Hawke v. SmUll" 253 U.S. 221 
(1920». 

(iI) T1CO metllod" available for effccting rati/lcation of a propoBcd amend­
mcnt wlginaUnu foith th.e ConYI·e"" 

By t('rllls of Article V, Congrl'RR is pmpowCl"f'd to stipulate that ratifications 
of a submitted amendment shall be effected either by State legislatures, or by 
c()JH'entions in the States selected for the perfOrllW\l1Ce of the sole function of 
r('('ordlng n State's approyal or rejcction of the amendment proposed by the 
Cnngre~R, When three-fourths of the Stnte l('giRlntur('ll, or conventionfl, are re­
cimINI as allllrOying (or 38 out of the present 50 states) the proposed amend­
IIlpnt becomes effective as a part of the Constitntion. On only one occasion, 
however, has the Congress slleeified conventi;;ns rather than State leg-islatnres 
as the ratifying agency, namely, when it submitt('d the Twenty-FirRt amend.­
ment for approval repealing the Eighteenth (Prohibition) Amendment. 
(b) Amendment procedure originating with tlte States 

When, by the terms of Article V, the legislatureFl of two-thirds of the States 
(or now 34 out of the present 50), petition Congre!ls to call a conveution "for 
proposing Amendments", presumably CongrelOS if'< oblignted to provide by law 
for such a conventlJ)ll whose recommendations, in the fmm of propose<l consti­
tutional amendments, do not become operative as part of the Constitution until 
IlPproved by legislatures or conventions in tllree-fourths of the States, with the 
right reserved to Congress to deSignate "one or the other morle of ratification." 

Htthl'rto, none of the petitions for the calling of Flt1ch a ('onvention have 
rl'f'p.h'ed the requildte vote. of approval of two-thirds of the State leglslaturefl; 
nml eOn~erlt1el1tly, Congress has never been confronted with the neceMity of 
,'nBcting leglRlatlon providing for the holding of a convention and the Rub­
m~Rslon of. its propoRals for constitutional amendmE'nt. Therefore, a number of 

, l1~e the Apl••nrllx 'or the text or Article V. 



1094 

105 

questions releVllllt to the composition, functioning and di,po~itioll of the COII­
c1usions of Ruch a conycntion have never heen authoritatively resoln·d. 

As II ;prelude to con~iderlltiou of lllany of theRe issues, a distinC'tion should ht' 
llla(l" hptween "nH'lJIoriai,.." aud [Il'litioll~ (or "applications") ndoJltl'd loy ~tntp 
h'giHlatures.' The former lire merely exhortations to the Congress to exprt'lse itR 
power to originate, appro\'e, and submit for ratificlltion a specitic propo"lI\ as 
an amendment to the Constitution, As an exhortation, such memorials are 
deeuwd to give rifle to no more than a moral obligation on the part of COJlgre~" 
to rt'Rpond IIffirmati\'ely thereto when tendered by a substantial llumh"r, or 
evpn by as mllny as two-thirds, of the States (74 Congo Ree. 2lJ24, 2!l2G; 17 
A.B.A.,J. 143 (W31». Whether, on the other hand, petitions for clIlling II (:on"ti­
t.lltiOIlIlI ('onYention addrl'f'RNI to Congress lJy a like Dumber of Rtl1t!'s are PO"­
f;PH!;ed of great!'r significallce or of bindipg l{'gal effect presents 11 q llPstion whieh 
al,o haR IlPYCl' UP(,11 dpfinitply resolved. At leaRt two suh~idillry i~~nf'~ Ill'" 

embracpd within the question wbether Congress is legally obJiga ted, or i~ 
"amenalJle to judicial pro('eedings to compel it, to IIdopt legislation calling a 
constitutional cOBvention into being, " 

1. To merit cOl/lll-ing, for PIlr'1)0.~e8 of determini11g !chen the reqllisi!e fll'o-flliI'lT.' 
of the States han) acted, must tile petitid'/ts"tendcrcd by the Stairs be reepin"d 
within a specific tillle lindt' . 

2. To merit cOllnt-inl'. for plirpORC., of determini1lg that tleo,fll inf.• of till' Statp.• 
have acted, must the petition8 be identical a8 to content: that is, must t1ley reqllest 
(Jongres8 to call a convention limited 801eTy to tile eonsideration of Olle, flf'rJ, or 
t/!I'ee specific amendments, the draft of whieh has been set forth ill idclltiMI 
lall!llwge ilt eaeh of the petition" tendered,,' or is it 8111Ticiellt tltat file prfilirJII .•, 
hrJwever disparate a8 to content, reflect merely a widely entertainer' d".,i,.e for .• lIh, 
8tantia,l revi"ion. of the Constitution to be effected, in whole or in pOl·t, by eml­
gre.,sional prot'ision for bringing a cout'e,ntio1'- into being' 

As to the first (j11f'stion, a sl1lJHtnntial number of commentators are ngrpp(\ thnt 
Congress is not ohlig'llted to act in r(,Rponse to petitions Ullle~s thl'Y 111'1-' "),I'IIR"J1­
ably eontemI>orll11eons with on!' fillOther" und II re "exl1!'e~"iye "f Rindl:l!, yip"",, 
rpspecting the uuture of amendlll~nts ·to he sought." lIIol'eOyer, they are nble to 
cite Oil!' instanep ill whi<-h C<mgreRs i,,"nore<l a relllimlf'r fl'oll1 one l'1n(,· that 1110),1' 
than the r('(jl1isitp two-thirds of the States hnd subllli(!lpd applkntionR, ulb",it fii,,­
parat.e as to content, for the convening of a con8titntiol1111 convention. 

"It IIpp"nr;; fl'Olll l\lal1iHon's ,Jol1rnul thut the fmllwrs intf'Il(1f'd this I'l'm'jsillll 
rOl' thf' calling of a ('onvpntion to be 1ll11lldatory, Conc!'fling that pro(lo~ition, tllPrl' 
remllins 11 qllf'sl ion as to "'/)l'n the condition on the Application of thf' Lpg\!.latnr('R 
of two thinls of the 8('\'1'1'111 States shall be deemed to have lJel'n fulflll"d. In HIll!) 
the Ll'gisialure of Wiscol1sln reminded Congress tunt 3i) Stut!'" had IiiI'd lI]lpli(>l1­
tions for a cOllsliLutiollal convention and calk>d uJlon it to '!lerfol'm IlIP num,lntory 
duty ... und forthwith cnll a ('onvelltioll to pro[lo~e mllcndlll~nt~ to the Con, 
~'titution' [71 Congo Ree. 33601. The 35 States listed in this melllorial Indu<lNl 
every State but one which uad ever petitioned CongresR to call a rnm'l'otion ((II' 

IIny PUJ'pose--even Virginia, AllliJllIlla, and Georgia. whil'h hml flll'd no ~ndl 
applications since 17l'lR, 1832 and 1833, respectively. This resolntion wa~ ignnrpd. 
110 (Ionl>t on the theory I1pproved in [Jillion v. GIO,~8, 256 U.S. 36H, 37-1 (l!1:!1). tlwt 
tilt' f<uc('Ps~ive steJlA in the process of constitutional amendment ~IJOu](l not he 
wid..ly Rl'pnrat('(1 in timl', (l<jdward S. Corwin and Louise Ram"!'.,,. "Thp l'nll' 
Rtit.utional T,aw of Constitutional Amendment," 26 Notre Dam£' LIIWYPl' 1!l;1-1!16 
(1n:;1). In al'cord is L(,Ht.er H. Orfield, "The Amending of the Fl'llel'31 l'oIlRtitn­
tion." JIll. 41-43 (1!l42) , as well as Wayne B. \Vhf'f'lf'r, "Is a Con~tituti()nal Con­
\'I'ntioll Impending," 21 Ill. J,..ltev, 782, 792J795 (11)27», 

In formulating answers to tbe second question, pertaining to the fonn that 
the petitions must tnke in order to merit counting, the commentators are not 
in agreement. According to Orfield. "when one legislature desires a convention 
for on" purJlO'Se. as to prohibit polyga.my. another legislature for another pur­
pose, as to adopt the initiative and referendum, and a third legislature for a 
general purpose, there is some doubt whether the prerequisite for :i cali hns 
been met." Not entirely in harmony with tbls underscorNi conclusion is bl!. own 
suggl'st!on tbat "the 'better view would seem to be that the ground {If th~ applica­
tions would be immllterial." and tba~ "~dema))d by two-thirds of the stat!'!! 

'Arlld~ V ren(I". In pertinent part: "The Congre.s, ... or, on the Application of thp
Log-I.lntu."" or two,thlrtls or the ."vernl Stnt.", sholl ~all a Convention for prol,,,.lng
Am£'ndm('ntA.••.n 

http:polyga.my
http:L(,Ht.er
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would conclu~ively ~how a widespread desire for constitutional changes" (op. 
cit., p. 4:t), In an unpublished thesis, pntitled The Application, GlulI.,e of the 
A 111 CII di1l(1 i'rOl'i8iol1, p. 155 (1051), 'Vil1iam H. Pullen, Documents IJlbrarian 
at the l;ni\'el'sity of North Ouroliua, also con~itlprecl it "'Iogkal' that a petition 
sptting forth 011e amendment should be included for the purposes 'of calling 
a convention with those containing divei'se Ilropo",als." 

In a Staff Report submitted to the Honse C"lIlmittpe 'Oll the Judiciary ill 
1!J:)2, the last'lllentioned conclusions were rejec{:p<l as unsound. "1'0 arg-ne that 
Congrpss Illust lauHeh the cumbersome, co"Oy, 1111(1 confusing proceedings of a 
llaliollnl l'01I\·C'lltion whenever [341 ... Rtates fortnitously submit resolutions 
rC'C]llesting 11. con\'ention for one purpose or fll10ther does Hot seem sOllnd when 
"iewe(l fl:Olll u realistic standpoint, In the llr~t I'la(,0, should there be a widL~ 
f<pl'C'ad ({PlUand for 811ustalltinl revision existing in the sevel'UI RtateH, tllPl'e is 
lJ()tllin): til prl'n'l1t the State Ip/.:if<latql'Ps from RnlJmitting pptitiOllS reqnesting 
that n. gPlIf'rnl convention lIe im'okC'cl by tbe COlIgl'C"',Y. Hut to transforlll every 
petition af<l,illg fora spedlle l'Cllledi'1I1 aUH.'nUnlPnt intu a requ('l';t for a gClIf'ml 
convt'nlion by clasf<ifyillg it with pvcry OOH'l' applir'ation askilll:" for ("on8titll' 
tional change ,,·ould constitute a strained interpretation of Article Y wholly at 
variance with the present needs and elf'si rcs of tht' Stat~. 

"Pl'rllapS the fmmers thl'll1splv"" pllVifliOllf'd that nothing hut general ('on· 
YentiollA wonld be sunllllonpli pursuant to Article V. At any rate, the 1ir~t two 
culls for a convpntion, which Wp\"p 1'01ltaiu('11 in IlppliC'atiollR made in 1788 allli 
li80 hy the StatC'!! of Virginia and New York .... were demHnds [Ol' a eOll\·pn· 
tion "r n gl'neral nature. The pancity of petitions, as well as thn contents of 
HIlt'cel'clill;1; applicatioll's, sulJlllitt(xl to COllgress dll~ing the fir,,!: cl'lILllry of onr 
Goyernment indieutl's that ill(! application prOeeRR wa." originnlly regarded al'! 
a grllye' and R<'riolls l'ro('Pc1nre, to be employed only for sigllifieullt and large 
senle ov('rhnulillgs of (hI' COIl>'!titution. 

"Bnt latter]~', generlll satisfaetion with Ollr fundamental dOclllllpnt hac< I"rl 
(1"Utions to contain enumerated grievllnces for which conerl'te rl'!ipf through 
RIl!'cific CllllstitntiollHl anlPlldmcnt is sought. Since 1800, tbere hnve becn com· 
paratiYt'lr fEIY Ul'llikations for a ",I'nernl convention, with a prl'ponderant llull11wr 
of petitions rpqupsting a convention to propose only lunencl1l1ent,; frerluently Rf't 
fnrth verbatim in tbe text of t.he .application it,df. l\Iore and more the IIl'plien' 
tion procl'ss has b~~n ntilizpd either to prod a rel1H:t'llnt Congl'e~s illto propo!<ing 
IImendments itself or to relieve nhu~es t·hrough the cnactment of remedial 
l(~~i·Hla,tion. 

"In Yiew of the tranSfOl'lllation of applicntions from gnn('ral 1"p(IUI'8t;;, whiell 
,,"pre famili"l' to the' fra1l1('1'8 in 17P.7, to those now IlIO",t frequpntly ~lIiJll1ittcd 
asking only foI' a limitpc] l'C'fol"llIalion, there would seem to he 110 lo",irnl l'P:\"m 

,,·llat(,H'r for (In'rlooldng tlie iangunge rOlltaiIlC'd in thp liptit-ionR of t'hp I"tarl'S 
nll(1 for!'illg" n J!pllPt"al ('ollYelltiou IIJ10n those Htlltes rp(]uc'stin/.: Iwtllin,,; lIle)"!" thnll 
II single alll('ll(ll11('ut tl) tllP Constitutioll. A contrary determinatioll woul(1 ort"I1­
tillle's- he n t vllrillnc'p with tlw Vl'l'Y wishps of those Rtutes snlnl1it"till/.: appiicaf i(l\l~ 
to thf' ('Ollgl·,''''. flS ,,",,11 as C'()llRtitllte a Vl'~' narrow and l'I'stri<'t:ivp int('rpretaUoll 
(If Artiple Y it~rlf, '!'he (1r(lYi~i()n ",ollli!. be re(\ured allll"~t to tlle JlHint. of 
al>~lIrclit)· if Congr('>:s WeTI' fOJ·eed to call a general convpnti(ln to reyi"e the "!ltire 
COIIHtitntiflJ) IIjJlll1 the apJlli('ntion of 10 States Rppking a limit on taX('H, 12 RtatC'R 
a limit. Oil \yin's. and [l2] ... more States a limit 011 the llumber of new Statps 
to hI' arlmittf'<] to tlie Fnion, 

"At'corr1illgly, thp yje\Y,~ofCor\\'in aurl Ramsey with re~lle(t to til" ~lIhj~('t 
mattf'r ofpclition'1 Sl'pms llIuch prl''fl'rable to thos!' of the writC'rA <'ilNI jll·p· 
Yin\1~ly. Tl1l'Aenut!JOl'S hnve Rllggestt'd a sensible rule·of·lhulllU gnid,' as follows: 

" 'To be ohlil!"atory ur;Gn Congress, the applicatiolls of the states should he rea· 
sonahly C(lnteBllloraneo1l8 with one nnothC'r, for onlr thl'n WOII!(] tbt'y be pprsllfl' 
siye of n real consensus of opinion throughout the nation for holding a COllYen­
tioll. nnll ~lI tile sernle token. tll('1I ought to be. C'lrpl'C8.•il:n of similar 1'icw" rr,'pcct· 
illn the nature of fhe mne1ldmcrlt.~ to be 8ought.''' (cmpl!Q.8i8 .~upplicd) (2G Notre 
Dome f,nw,vl'l' lfl:}-1!)G) , 

"Co",·el'Spl,v. in 3~<'nrclnllce ,,·ith the nbove rule. tll('re appcar~ no valid re'ns()n 
-to RUPPORC that tllt' language of the amendl1H'nts rpquPRted in Stat.e appli('ations 
mn~t 11e if\Plltieril with one nnotllC'r in \yorrling. It Rhonlcl be ellonl!"li thnt tlJf' 
Rl1ggf",:t('(] nllH'llClments b(' of the ~a1lle gel1r'rnl ~nh.ip('t mattt'l" in onlpr (·0 hl' in· 
<']lIr1<',1 ill II f'ongrl'RRio\lal ('"nllt of nJlplir'ation!'!, fol' a constitntjonnl ('ntH'PIlIJon, 
1"'(Orin/! in mind, of r'OllTm', filM ony or nil of Ille RtntC'R mny nt· I1n.I' tilll" J"f"lllf"'t. 
11 II;('1I1'Tal rom'r'lItlon should fltrong Rf'nthnellt for I!lIch pl'()('f'eclingA prevail" 
(Problnn8 "elf/fino to state applications 101' a convention to p,·oPQ·,e c'JII.,lifll[ionf/1 
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limitatirms on federal tu:c rates. HOlll'!e Committee on the Judiclal"3\ 8211 Con· 
gress, 2d seAAion, House Committee Print, pp.1l-12 (19!l2) ). 

Dy WilY of (~oncluding the aspect of constitutional l"eyision conshlen>d in the 
preceding paragraph, it may be hel}Jful to note that the following view has been 
informally advllnepd at !leadE'mic meetings. It is contE'nded that the two pro· 
cedures for amending the Constitution set forth in ArticlE' V WE're intended 
to Rllusen'e different purposes; namely, piecemeal amendment on the initiatiYe 
of Congress, ami substantial revision by recourse to constit.utional colI\'ention; 
Hnd that Congress accordingly is relieved of any legal obligation to take nffirm­
ntive action when in receipt of State applications which uniformly embody the 
draft of a single proposerl amendment or group of amendments. 'Vere Congre!<s 
to call a convention in response to applications in such form, the result, it Is 
asserted. would be to rob the convention of the deliberative functions normally
('xereisnble by such an agency and reduce it to the ·status of a messenger boy 
with but one du.ty to perform; specifically, to. talte a single vote approving lhe 
draft contailled in the applications, couplEid, perhaps, with a request that 
Congress submit the same for ratifications; and thereafter promptly adjonrn. 
That Stuter; hithE'rto have intended to limit a convention called in obediE'nce to 
their petitiollR Is borne out by the terms of applications previom!ly forwarded 
to Congress. Thus, in 100.'1 California includf'tI within its application a stlpulu­
tion to the effect that the convention assembled in response thereto be "limited 
to the consideration and adoption of Imch altlendments to said Constitution ns 
hercin wf'lItioned and no other" (Cal. Stat. 1003, .p. 683; Orfleld, op. cit., p. 45 n. 
18; 21111. L. Rev. 'ill! n. 20). 

Altholl/!'h Conhtitutional {'onventions, as USE'd by the States, generally have been 
reserved for wholesale, as distinguished from piecemeal, constitutional revision, 
there is nothing in the record of the debates at the PhiladelI.hill Oonyention 
which <lis(')f)~f's any cOllljlnruhle intpntion on the IJllrt of the fralller!!. On thE' 
(!ontrnrr. the InttpJ,' reFrained frtll1l any cvaluation or differelltiution of the two 
prOCl'dl1re.~ fOl' Ilmemlment il1{'orpornteli into Article V: and tended to view the 
{'oI1VeUHOll ll!en'I~' a~ an alternative safeguard ;aV'lll.labletothe States whenen!r 
Congres" {,(,"SPII to be rl'Rpr.!lsive to popular will and persisted in a rE'fu~ul to 
originn te I1IHI snhmit constit.utional amendments for ratification. TIlliS, the record 
is devoid of any e"hllmce of an intention to preclude the uRe of conventions for 
I'ffp('ting a ~JJ{'('ifie Illt.Pl·lltion of thE' COII~titution (Cyril F. Brickfield, SIll Ie 
applicat;o/1S as/(';ng CQngress to calt a Fer!eral constitutional convention, House 
Committee 011 the Judiciary. Committee print, p. 7, 86th CongrE'ss,. 1st Ses~ion, 
1959; John A. Jameson, Tile ConRtUlItional Convention, § 540 (1873); Walter 
K. Tulll'r, A convention to amend the Constitlltion-why needed-how U may 
be obtaillcll, 193 No. Amer. Rev. 369, 375--378 (lOll». 

3. If applications are tentlered by two-thirds of the States within a reasonablll 
intert'al of tillle and Congress fails to act, i8 illdiolal reUef to. correct BIICh inac· 
tion avallablllr 

Although it is conceded "that the framers intended tbis provision for the caIl­
ing of a convenUon to be mandatory," most commentators are convinel'd tbat the 
Supreme Court would dismiss as judicially unenforceable a petit.ion for mnn­
dnIlius or mandntory injunction. According to the late Professor Walter F. Dodd, 
"there is no eompulsion lIpon Congress to eall a convention" (.Judicially tlon­
enforceable pI'ovisions of Oonstitfdi01l8, 80 U. Pa. L. Rev. 54, 82 (19;12». "Siu('(' 
Congress is one of the three coordinate 'brancbes of tIle government. thpre would 
seem to be no valid method of coercing it to make the caU" (Orfleld, op. cit., p. 41; 
citing Oolcman v. Miller, 307 U.S. 433,454-456,457,459 (1939». "Nothing in the 
debates In the COliventi on that frnmeu the Constitution throws any light on the 
"iews ot the mE'mbers on the details of the operation of the plnn to adollt amend­
ments by the convention method ... The most serious objE'ction offpred to ... 
article [V] as it was finally anopted was that botb mE'thods [of amendment] •.• 
rl'quired the assent of Congress and that at any time Congress. 'by inaction, might 
defent the wiehE'S of the States" (Wheeler, op. cit., !!lP. 785-792). In accord are 
Brickfield, op. cit., p. 4; Joint Economic CommitteE', Tile propo.,ed 1t3d Amf?7ldmcnt 
fo ,the OOlt8titfdion to repeal the 16th Amllndmll1lt to the Oonstitution, S. Doc. No. 
5, 87th Congress, 1st Session, pp. 22-24 (1961) ; and Westel W. Willoughby, Con­
Rtit·lItional Law of tlte United States (2d l'd.,1929), Vol. I, p. 597. To the contrary, 
howE'ver, is TullE'r, op. cit., pp. 378--383, who 'believl'd that the duty imposed UllOn 
('onl!rfl'S b"ing "l'lIl'l'ly minish'rinl ... the form of rE'm('dy for compelling Con­
grl'~R to nrt wo1l111 "I'em ('I('nrly to he a writ of mandnmus." 

4. If, in response to application8 received from the requilfte two thirds of the 
,"IMteR. OOn!1r(,R., ,.rin.qs a constitutional convll1ltion into bein.q, I, the latter 
bou,", 10 conalder and appnwe, il al an, only thOle propoBaliJ for constitutional 
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change as are embraced in such State applications a"d, reitel'ated in congres­
8ional cnactlllentsproviding tor such an aasemillage' 

Manifestly, if the convention, of its own volition, chooses to coufine it~ delibera­
tions to a consideration of only those proposals contained in State applications, a 
controversy scarcely would arise. However, according to the great weight of 
lIuthoritr, con~titutional conVl'ntionR once created, becolUe rE'lativel~- free agpnts 
who,!' finlll '\lptprminatioIl8 are constitutionally tenable as long as they fall within 
the ScolJP of the power conferred 011 sncll conventions by Article V. Con"istenf Iy 
with such a view a convention could not he restricted as to the snbjects of it s 
deliherations by instrnctions emanating either from the States or from Congl'eso. 

"On general principles it woulli seem thot it is not within the power of state 
IpgiRlatnres to limit the action of a federal cOI1Rtitutional convcutioll ... The na­
tnre of the right conferred upon the state lpgislatures in requ;>sting Congres~ to 
":lll a constitutional convention is nothing more or less than the right of petition. 
'1'he statements of the purposes and objects underlying the petition would have 
no legal effect exc!"Pt as they indicated to any convention assembled the wishes 
of the people in regarcl to proposed changes...• 

"Congress [also] would have no authority to restrict the subjects of the 
amendments proposed by the convention. Congress is the judge of the nature and 
text of the amenLiment submitted in tbe usual way, by resolution. '1'·he state ,JE'gis­
latnrefl must either ratify such amendment or ignore it They cannot change its 
context. The alternative convention metbod was intended, apparently, to provide 
a method of securing amendments in a form or upon subjects which Congress 
migbt not approve. The only limitation to such a convention would be those 1m­
pOSE'd by the Constitution itself, such as the one in article V that no state sball he 
!leprived of etjual suffrage in tbe Senate (Wheeler, ·op. cit., pp. 793-796; accord: 
Tuller, p. 384; William A. Platz, Article Five of the Fedeml Constitution, 3 Geo. 
Wash. L, Rev. 17, 45-46 (1934) ; Orfield, op. cit., pp.44-45). 

"The earliest view seems to have been that a convention was a'bsolute (Walter 
F. Dodd, The Revision and Amendment of State Constitlttion8, ch. 3 (1910)). 
~'he convention was sovereign and subject to no restraint, On the other haul1. 
Jameson, whose views have been most frequently cited in decisions, viewed a 
('onvention as a body with strictly limited powers, and subject to the restrictionf< 
imposed on it by the legislative c:\U (Jamesoll, op. cit., §§ 382-389). A third anrl 
intermerlinte view is that Ilrge(l by [Wrultel' }<'.] Dod!l-that a convention. thongh 
not sovereign, is a oody independent of the legi8lature; it is bound lJy the exiRting 
constitution, but not by the acts of the legiRlatnre, 31'1 to the pxtput of it~ ('on~ti(.­
upnt power (Dodd, op. cit., PP. 73, 77-RO). This view has ,become illcrea'Ringly 
prevalent in the statll decisions. Accepting this view, it would seem that no re­
stl'lctions cnll [,e placed on the scope of its conRtituent activity. • • ." (01'Oell1, 
op. <'i t., pp. 4!j--4(). 

Helying largely on the opinion of four Supreme Conrt .Justices in Coleman v. 
Mi,llcr (supra, p. 45{), that all controversies arising out of the amending pro(,(,Sf< 
nre political and nonIitigious, and that "undivided control of thnt [amendinl!l 
procegs has been given by the Article [V] exdlll'lively and comp~tely to COIl­
I!I"CSS," th" !'Itaff {)f the House Committe" on the Jndidary in the r(>l>o1't, previo11sly 
cited hf'rein, which was prepared in 1052, adopted a contrary couclusion to the 
E'fCcct that "it would al)pear consonant with the duty imposed upon Congress to 
('fill a ('onvention, that It have a hand in determining within what area its 
deliberation!! shall be confined . 

... .. .. To h01(1 Oongress strictly to the perfunctory duties of issuing a call for 
a constitutional collvention while at the same tim" encumbering it with all of 
the onerous burdens inherent in making final decisions governing the remainder 
of the amending process is an inconsistent concept of congressional control oYer 
the mncnrling process under Article V....... It is oby,iol18 that if the StatE'~ 
requE'st a general convention in their applicationR, It is incumbent upon Congress 
under Arti('le V to convene such a gathering. But if the States themseh-es sel'l{ in 
thE'ir petitions only a speCific amendment, it wOl1ld certainly appear anomalous 
were Congress pow('rief>8 to limit the ~cope of proceedingR to thp general subject 
matter in the text of the applications received from the legislatures of the several 
States" (Prol,Zent.Q relatinfl to state aPlllications for a ctnt1!cnion to propose con­
stitutionallimitations on federal tax rates, op. cit., pp. 1rI-1G). 

Upon apprniRal of these two conflicting views of congrpssionnl power, it 
\youlrl secm that allY restraints which Congress might attempt to impose on II 
('onvention with ref(>rE'nce to amendments to he considered could be effectuate!l 
o1ili'll1f'ly rather than dirpctly. TnfOOfnr aR the SI1]Wf'111e Court 1"f'lllains disJlfJs(>'l 
til view (,Ollt rOYf'rsir'lO IlriRing fro111 the IlTII()ndillg proceR~ a.q \lre~eJ1tillg nOIl­
litigloll!l, politielll qU!'RtiOlls, CongresR thf'rl'by would be enabled to have its own 
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Yiews l'reyail br rc('onrse to thl' f'xpeilient of I'einsing to submit to the Rtnlps 
for ratification any amendment draftril hy the rOllYelition contrary to Its wishe~. 
Thus, if Congre-s~ direct!'d a ('onvention to consider only propo~nls A aud B, R1ul 
the col1Yention concluded its deliberations hy recommending additionallJroposnl!< 
C, D, and E, COllgre~s merely would refrain from snbmitting the laUer f'l\, rat lIi­
cation. Of COUl'Re, if the C'OnH'lltion incorporated an five proposnls ill a singlf' 
package or (Imft. innction by the Congress manifestly wou)(1 hftve the e!Tect of 
nullifying in its entirety the endeavor!! of the conyention. However. as long flS 
the Court ciloosps not to entertain controversies originating in the lllllE'nding 
l'rocps>~, Ruch inaction could be remedied or corrected only at the ballot box. 
'l'his conclusion rests on a premise ~upl'ortpd by Article V; namely, that fI ('on­
Rtitlltional ('Ollvention is without the power to submit its recomJ\leudlltion~ rli­
redly to tb!' States for approval or rejection, but is dependent upon tbe Il1tel'­
Y('ntion of Oongress to ell'ect the latter result (Orfield, op. cit., p. 46). 

5. Question8 relating to the selection of delcgates to, and tile internal orglllliza­
of, a constitutional convention. 

If COl1gl'e~s issues a call for a convention, "a nUDlber of iSSIll's won1<l Rli 11 
remain unsettled. 'Vben Rnd where could the convention meet? IIow would the 
delegates be elected? \Vould they represent the states or the people as an aggrp­
gate? The debates of the Constitutional Convention throw no light on these 
problems. T.ogically it would seem thflt Congress could regulate aU these 
lllutters ... It might reasonably be argued that unller its power to call a con­
vention it has implied authority to fix the time and place of meetings, the number, 
manner, and date of the election of delE'gates, alld that it also mny determinp 
whether the (ielegates shalJ rej,resent the states or the nation at large. If tbe 
precedent of· the Constitutional Conyention were followed. the call would be 
ftd,lressed to the"states; and would leave to them the metbod of selecting delegates. 
and the convention would yote by sta tes" (Orfield, op. cit., pp. 43--44). 

Speculating further on tbe Intter problem, another commentator conclndPd thnt 
"it would be possible for Congress to disregard the states entirely find ha"e the 
(lelpgates apportionpd on the basis of Jl<lpulation. The Constitution gllarllntpe~ to 
ench State equal suffrage in the Senate so tbat in the adoption of alllPI](lmpnts 
through congressional resolutions slIbmittpd to the statell the small states haye 
an equal or greater voice in making constitutional changes than the 1Rl'gl'r and 
more populous !'tates. If, howe,'er, Congress by the convention method cOllld 
fix the basis of apportionment of delegates for the constitutional convention on 
the ratio of population, an entirply different situation would result in the 
initiation of amendment~.... 

"Twt) factors would ol)('rllte to pren'llt Congress from att!'ll1pting to apportion 
(1!'lpl(ates on the baRis of 1~)I)l1l'ation : the senators from small ~tate. wonld he tlll­
lil,ely to vote for a re~C)llltion \Vhlell would deprive their Rta tes of the power 
th!'y hold under the Constitution. and the influence of precedent. In the Conn'n­
tion of 1787 ... the delegates were elected by Rtates and voted by ~latps. This 
precericnt would probably be followed in a future constitutional couventiou if 
one ~hollld be held. As a mattcr of polit ical pxpediellcy, a com'ention call wOllld 
prohahly be addressed to the states and ]pa\,p to thelll the method of sple('tillg 
dl'legatE's" (Wheeler. op. cit.. lip. 7V8-7f}n; '1'uller, op. cit.• p. 3S6). 

As to its internal functioning, the com'elltion presumflbly would be frl'!' of (]oltli· 
1l0l lion either by the Congress or the States in the matter of "selecting its "'Yll 
offi,·prs. fixing its own rul{'s of proce!lurl?, passing on the Qualification anf! p]('~­
lion of its members, and from propo~ing any alterations it choose.', '''hUe it is in 
existenf'e it is a separate arm of the nation, coordinate with C()ng),(,~R in it" 
"phere" (Orfipld, op. cit., p. 47). TIeing "independent of Congress in all rpSI)ect~." 
the convention, according to another comm,~n.totor. would have Inherl'llt I}()WP), to 
appropriate fnnds for it.g own sullsistence in the event Congre"" bilpd to make 
amilahle moneys for the performance of its duties (Platz, eOp. cit.. p. 4i; Orfiehl. 
OPe cit., p. 46). 

6. Scope of a convention's power to revise tile Cll!istillg Con.~titlltioll 
Ab"ent any rpfllml on the part of CongresR to submit for ratification the 111'0­

po~alR emanating from a convention or reluctance on the part of legi~latllrf''' 
or "pecially chosen conventions, of three-fourths of the Stn tes to appro'-e thl" 
"amI', a convention called info heing by Congrpss potpntially 11' capablE' of re­
writing the exi~ting Constitution or of supplanting it with an entil'E'ly IIE'W 0111'. 
If thE' prof'pflnml rpqnlr('m{'nt" of Articlp V for E'!Tpcting ron!'ltitlltional dlllngp 
flt'p fn\thfnlly ob"pr"ed, tlwn any reform whif'h enll'rges from a com'ention anf! i~ 
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duly approved heeomes a valid part of the Constitution. Since the Constitution is 
the ~uJll'eme law of the land (Article VI), any addition thereto or revision thereof, 
if adopted in conformity with Its terms, also partakes of the attributes of su­
prpme law. 

To be sure. if. for example, the clause of Article V, stipulating that "no State, 
without its COllseut, shall he deprived of equal Suffrage in the Sellate," were to be 
deletpd by a duly approved amendment, a radical alteration of our Federal system 
will have been effected: hnt the latter faet, it may fairly be argued, scarcely 
can detract from the validity of the amendment whereby such'deletion waR COIl­
Humiliated. ea 11 there be such a thing as an unconstitutional con~titutionnl 
amendment? Would not this be a contradiction in terms? Questions such as 
tllP~ have of course nevel' been reRolved. 

lIIoreover, liS long as the Supreme Court regards the written Constitution as 
the supreme law of the land, it is hardly likely that it would deign to hold ill­
mUd a duly approved constitutional amendment. The Court did of course pass on 
the meri·ts of contentions challenging the validity of the Eighteenth Ilnd Nine· 
teenth Amendmentll, but ollly to the extent of rejl'Cting such c(lntrnt.lolls sum· 
marily (United States v. Spraqlle, 282 U.S. 716 (1931) ; Leser v. Gal'l1ett, 2fi8 U.S. 
130 (11)22». These decisions are viewed hy WeRtel W. WUloughby as <lellnitively 
disposing of the notion "that there are inherent limitations Il[)Otl the Illnending 
)lower [01'1 that there are soIDe matters which cannot legally be justilleu even hy 
a constitutional amendment" (Fundamental Ormcept8 of Public [ ..1110. pp. 2ilO-251 
(1931) ). Elsewhere the latter author conclmlecl that "the fundamental error of all 
those who have sought to place inherent limitations upon the amending po\\,l'r 
. , . is that they neceRsarily sturt with the assumption that the Constitution is itt 
the nature of an agreeml'nt or c()mpact. betwel'n the States, 01' that it implil'S an 
I1nd('rRtnnriing betw('en them, or bet\\-een them and the National GIH'ermnent. that 
the allocation of pOlVers ns proyideu for In the original In~tl'\1ll1el1t Fhnll nllt be 
eha ngetl in nny of its more important or essential featureI'!. It is t<lll-pl'i"ing to thiR 
\\'ritl'r tliat this theory which, since the Civil War, has 'been so ded.h'ely rl'.iected 
lIy the American people and by the courts, should again 'be brought forward to 
support a ('olll!tltutional argument" (The OOH8titutionaZ La1/) Of tlle~ United ,<;t"te8, 
Yol. I. p. GOO (2d ed., 1029) ; accord, Wheeler, op. cit., p. 801; Platz, op. cit., Pl'. 
2.j, n. 41, 26). 

A modei bill e!'!ta~lishing the procedure for calling a com:titlltion'l! (~onventiol1 
and regulnting the compOSition thereof is contained in ProblemJf relatillf) to stnte 
ollplieation.9 for a conventkm to Ilropo8e eonstltutiona! Zinnitations on fedc.,.al tall! 
f'(lte8, op. cit., pp. 21-24. 


ApPENnIx 


UNITED STATES CONSTITUTION, ARTICLE V 

'i'he Congre!!/I. whenever two-third!! of both Houses shall dl'em it nel'cssal'Y, 
AhliU Ilroll,;/le Amendments to this Constitution, or, on the Application of tllfl 
Lpg!>'ln [:Ilr"~ of two-thirds of the several StateR, shall call II Convrution for 
jll'upoAing Amendment!!, which in either oCase, shall be valid to all Intents IIn.1 
I'lIrposes. nR IlUrt of ·thill Conl!'titution, when ratified by the Legislatures of thr!'l'­
fourths of tlle 111'\'1'1';]1 StateI'. or by Conventions in three-fourths thereof, as the 
one or thp other Mode of Ratification may be proposed by the Congress; Provided 
thnt 110 AlIIl'ndllll'nt which may be mnde prior to the YeAr One thousanu eight 
hundred nnd eight shall in any Manner affect the first and fourth Clauses In the 
Ninth Section of the first Article; and that no State, without its Consent, shall 
be deprived of its equal Suffrage in the Senate. 

[AMERICAN ENTERPRISE INSTITUTE! 

SPECIAL ANALYSIS 

(;rnne 19(7) 

A CONVENTION TO AMEND THE CONSTITUTION 7 

(QUl'stiolls Iuyol\'ed In Calling A ConventIon Upon Applications fly State 
Legislatures) 

IN'r1111I1UCTION 
(InWlfiR oJ .'1,.'i,'lr 

Hhnrtl~' h,·f.lI·e the "Iollillg ~PAAioll of the ll'ederal Convention of 1787, George 
Mason of Virginia addresseu himself to a proposal by James Madison to provl(le 
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a method for" amending tbe Constitution. This propo!llll, r['ported out of the 
Committee on Style and Revision as Article V, "left proposed amendments ell­
ti rely In the hands of the National Legislature..•."1 The proposal as It stands, 
Mason said, is "exceptional and dangerous." If the proposing of amendments de­
pencls ultimately upon Congress, he continued, then "no amendments of the proppr 
kind would ever be obtained by the people, if the government should become op­
pre~siye, as he verily believed would be the case." • 

Gouverneur Morris of Pennsylvania then proposed tbat the article be amemled 
to rp(juire Oongress to call a convention to propose amendments upon application 
of j:wo-thirds of the states, His proposal was seconded by Elbridge Gerry of 
l\1ns~achusettB, and adopted.' Thus Article V provides that amendments may be 
proposed (1) by the Congress, or (2) by a convention upon application of two­
thirdS (34) of the state legislatures. 

Article V provides, in pertinent part, that: 
The Congress, 'whenever two-thirds of bot'h Houses shall deem it neceSSllry, 

flhall propose Amendments to tllis Constitution, or, on the Application of the 
~Legj,slatures of two-thirds of tihe several States, shall call a Convention for 
proposing amendments, which, in either case, shall ,be valid to all Intents 
and Purposes, as Part of this Constitution, when ratified by tbe Legislatures 
of t!hree-fourths of the 8e\'eral .states, or Illy Conventions in three-fourths 
thereof, as t!he one or the other Mode or RaUfication may be proposed by tihe 
ConI-TesS..•• 

.Twentt'-five amendments to the Constitution 'have been proposed 'by the Oon­
grese and ratified by the states since the Convention of 1787. The alternate route 
of amending the Constitution~proposed amendments bammered out by deiJ'gates
in convention assembled and submitted to the .tates for ratification-,has never 
been followed, and tbere are ff!VV signposts to guide thoSl!stat.es attempting to 
travel jfuls pat!h. . . 

Reaction-to Report Oft, State Appl£cation8 
On lIiarch 18, 1007, Fred P. Gra'ham, of t!he'New YQrkT4mes, reported that ",A 

campaign for a constitutional convention to mlYdlfy tbeSupreme Oourt's one­
man, one-yote rule Is nearing success, •." and that "mOISt of official Washing­
ton has bel'n caught by surprise.'" "The Legislatures of Illlnoi8 and Colorado," 
wrote Graham, "formally asked Congress this· week to call a constitutional COD­
Yfontion, bringing to 32 the nnmber of states thnt have taken this step.'" 

Reaction to GralJ:ram's Iltory was immediate. "At no time has Congre~s or the 
country been willing to open tbe basic structure of our Government and the char­
acter IYf our liberties to the unpredictable whims of a nf!VV convention," editor­
ialized the Washington Post. "It is difficult to believe that well-informed legisla­
tors will Tisk such hazaTds to our con/rtltutional underpinnings if tlhey know what 
tbey are doing. 'l'his back-door assault on the Oonstitution should be stopped."· 

The I..eague of Women Voters charged that ~'Blitz methods" had 'been used In 
securing tbe petitions, and that "at least 24 of tlle 32 legislatures were malal'­
portioned at the time they passed the resointions." , 

Then, on .March 21, 1967, 'Senator Everett Dirksen (R. Ill.) was interviewed 
by reporters. "We llre working on fi,'e" legislatures, Dirksen stated, and predicted 
the numher of petitions "will sbortly go up to 33 and then 34." • Continning. he 
stated that the matter "would have the 'highest privilege" and would go directly 
before tbe Senate. In that event, observed the Walhington Everr.ing Star, "we will 
be in for one of the wildest, most emotional and most confusing battles royal of 
this or any other Congress-'With a full-fledged Ubei:al filibuster VeTY possibly 
tOR>'l'fl hi for good measure.'" Dirksen said a filibuster could be overcome. 

Objecting to charges that the' movement for a convention had been a "hark­
door assault," Senator Dirksen said, "Wbt,!. this h'as 'been an open and aboye­
hoard .mattf'f in every lE'gislature." 1. " ' 

i ' 
1 Bl'Ie!tfielt1. Probrern" RelatIng t. a Fed.ral C",,.tlt,d!onal Conv.".tlon, Ho"o. Commit­

tee on the Judiciary, 85th Cong., 1st 8688.• Ih Ii (Comm. Print 1057) (hereinafter elted no 
Brlckfl~l<l,). , . 

: r,,~~~80n, ,Journal 0' the Federal Conllentton, p. 731 (Scott erl. 1893). 

'New York TlmeB, March 18, 1961, p. 1, col. 6 (cltyed.).
, Thr,l, .. 
• The Wa8Mau/on Po"t, MA.rch 21, 190r Editorial. 
, Nno York Tim.., Morch 22,11167, p. 2i, col. 2 (ctty 00.). 
o N"Tn York Tim.. MRrch 23. 1967, p. 23. eol. 2 (city M.).
• Tit,. W"R/,Inuton f]""ning 8tar, April 2, 1967. llJdltorlal. 
,. Tit. Wa.hlngton Po.t, March 22, 1961, P. A21. 
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On !\Inreh 22, 19G7, Senntors ,TOIlepit D. TydingR (D. lI'Id.) nnd Wil1(illU Prox­
mire, (D. Wise.) addresse(l the Hcnate in OlllJOsltion to n constitutional convPIl­
Uon. Describing the efforts of prllponellts of a constitutlonnl eom-putlon all clo~ly 
I"t'flPlIlbling "lin as~allit by the lIIarx flrothcrs on "'ort Knox," l Tydings fltate(l 
thllt: 

_.• despite nny Impr.'slIive totalR of the number of State legislntllre~ whieh 
bnve nsl.ed Con~ress for some kind of action regarding State legi~laturc 
apportionment, the numlJer of States which have at any time nllked Con~rellR 
for a conn-ntion to propose a llInlapportionlllPnt amendment is at lenst fonr 
nnd prohllbly Reven States short of the neccssary 34. And of the 30 memorials 
which Ilppnrl'ntly have bl'pn enactml asking for such a cOl1\'l'ution, 24 are 
certninly void, bpcau~e Uwy were enacted by legislatures whleh wel'e them­
~plv(l!l Illleonstitntionully IIlU1UJlPOl'tiOnf'd at tbe time. , . ," 

Seuator ProxlIllre olso questioned the validity of many of the petitiollll, stoting 
that he hall 

,,' receivell a Iltudy fl'om the J,llJrnry of CfJngre!'!,..! that i1ulieatel'l oil but six 
of the 32 legislutnrps calling for a conlltitutional convention on apportion­
ment were illegally conlltitute(l at the time they approve(l the memorials to 
Congrellll calling for sl1('h a convention, , , .. 

R('action of the preRS to the l)rosp('Cts of a constitutional cOllvention appear to 
he about evenly divided. The lVashington Pollt, in a second editorilll, urged the 
!<wt{lH "not to Jlllt Ih('1I1111'1v(,II in thl' Ilofltl1re of trying to tellr tht' 'Union to pi('cell,'" 
nnll noted wlt.h approval thn t a bill had iJeen introllucrnlln the Marylallll legl~­
latllre to rl'F.lclllIl itRIJelltion.' Commenting on tbe speeches of Spnutorll Proxmh;e 
and TYlllngl!, the Po,d statell that they "may not be on solill ground in urging 
Congress to reject the I'cflolution beclluse 2(1 of the 32 legislatures pas~lng it were 
improperly apportioned, bllt that ill cprtainly a good reason for the states thelll­
selvl's to rec'onshlf'r their I'IIRll action," • 

A brief comment in National RCl,iew observed tbat "TIle sudden prollpect of a 
convention has made flocks of Uberal editorialists unhappy--or, llerhaPII, em­
barra!l~d that the tbing II! going to happen despite their ,vigorous etrorts to ignore
it for three ypars, Really, could 32 IItate legislatures bilve acted in secret, or did 
thl' IJI'CSR clecille thnt whut we didn't know couldn't bllrt us?'" 

David Lawrenresummcd up whnt il! perhaps the unstated fear of some wben 
he wrote that 

, " Congre!l8 probalJly would mucb rather bave nction on a "ingle amemI­
ment Involving the reapportionment problem tban to hu\"(' a whole gamut 
of iSRues opened up for constitutional amendment, , , there are no limits on 
the qllestlonfl that a rOllstitutionul convention can considpr, 

~'he deleltatel! to the cOllventlon from the several states could tnl.e action 
to prevent t.he felleral govprllllll'nt from using' public fnn<1~ as a means of 
Interfering in activities which are explicitly reserved to the states by the 
Constitution, There are, in fact, opportunities for It complete shift of power 
from the fp<1pral governlllpnt bock to the states if the device of a national 
constitutional convention now is put into operation.· 

Some of the qllel'Uons that have arisen-and will continue to I1l'ise-ln con­
IIcl'tion with the cur1'l'nt movpment by tbe states to invoke the constltlltlonal 
{'onventlon provll;lon ot Article V are dlscllssed in the sections thot follow, 

F:FFOB1'1'\ TO I,N,'OI{E THE CONVENTION PROVIflION PRIOR TO TIlE 88TH CONGRESS 

As pointl'<1 out In a HOllse Judiciary Committee statr rppol't, it is "a for trom 
ell~:V tal<I," to olJtnln un nccnrute tahulation of the totul lIIullber ~t IJetitionl! 
reclueHthjg II. cOII~tit,l1t1onnl eOllvpntinn,' The pl'el<ent prnctice is for the Speaker 
of the Hou!lC alllI l'rellicII'!Jit of the Renate to refer such petitions to a f'OngreR­
~ional committl'e," MORt petitions op]ll'ar to be referred to the House and Senate 

1113 Conorc.3ional R~cord, 84231, :Alarch 22, 1967 (dally ed,), 

: ~~~'O'o"ore~,'onal Rpeord, 84209, March 22, 1967 (dall, ed,), 
• The lVlI",ifl"tOll Po.t, March 24, 1967, Editorial,
:~~= W~fh"l~e,;:ot:: ~~~t Mmh 24, 1967, Ji:dltorlnl,

'Ill Nnt/ona/ RnfJlctC (Ajtrl111, 1967), p. 1. 
'rh~ W"Rh/nfltoll Hvcn no Rlnr, "ConRtltutional R~b~1I1on l,nomR," (March 22, IllflT)I 

• fHoll' of Hnll"p. Commltt•• on tI,e Ju,lIriory, 112n,1 Cong., 2d SeRR., Pl'Oblrm. Rer"tlnll t,;
Rtale A""I/.ootIOf" lor a Convl'ntion to P"opoRe Conltltullonal LMnftatioll. on Federal 
7'(/.r Nfl/CO, p, Ii (COIIIIll. Print 10r.2), , ­

'·lbl,l. Jlut "~" I'roJl".p,1 I,oglAla tlnn, p. 41'1, IlIl,.,., 
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.Indiclnry Commit~{'es, although a f\Ow 81'lIlil'atlons st'eking a convention to limit 
fedt'ral income tHxing powers have lJl'en referred to the Committee on 'Vays and 
l\leuns of the House, and to the COlllmittee on Finance of the Senate. 'I'he ;Judi­
ciury t'ommltt.Pt' ~tnff rellort concluded that locating the text "of fOtate appliea­
t:iOIlS for eOlll'titutiollai conventions iupnblic records deppnds ulesR upon diligence 
thnn on chuncl'." If II Jlt'tition ill properly trunsmittl'd, its receipt is noted In the 
CfJll.'lrc.qsionaZ Recont. But the staff report obsl'rved that "the index to the Con­
gl'cs14ional Record is indeed weak stratum upon whieh to base n call for a Fedprnl 
(,Oil vpution... :'' 
More than 200 A.pplicatio1ts for Gon-vention8 

Fred P. Gmhlllll, former Chief Counsel of the Senate Subcommittee on Const!­
tutiollal ;\mclldmt'nts, and currently Ncw York Timlls Washlngtou correspondent, 
writing in the December, 1963, issue of the American Bar A88ociation Journal, 
li~t~ 206 IK'titions ailplying for a constitutional convention.' These were filed prior 
to l\)(j!3. 'l'bf'se lll'titionll hllve covel'ed mallY subjects: direct election of Senntors, 
limitation on fedE'rnl taxing power, prohibition of polygamy, general reviRion of 
the Constitution, world f~deral goverJlment, rep!.'al of the 18th Amendment, Pr!.'si­
dential tenure, treaty-making, taxation of federal and state securities, prott'c­
live tariffs, wages and hours, gasoline tax, tidelands problem, control of tru~ts, 
grants-in-aid, populllr rlltiflcation of amendments, constitutionality of state enact­
nlPnts, rt'yi~lolI of Article V. and the Townsend plan.' 

It is intl.'rest.ing to note that only "10 petitions constituted the t'ntire output 
for tile tirRt hUll(lred yearfl ofollr l~edl.'ral Government under the l'nited StatcH 
Constitntion.·'· Bt'twl.'en 1893 and 1911, however,,31 state legislatures adopted a 
total of 73 petitions relating to the election of Senators. This is the largest num­
ber of pl'titions calling for a convention on a particular subject." 

Writing in 1057, Brickfield stated that: 
. • • 'I'be ",eeomi largest number con("erned the Federal pow"r over the 

taxation of incomes on which 32 applications have been submittcd hy 27 
Stat{'s. Bt'gillning with Nt'w York In 1906, 27 States have petitioned for a 
conycntion 011 t1H~ suhject of prohibiting polygamy, and 20 petitions from 22 
Stllte8 hlt,'e ~qnght a general revision of tire UClIlstitution without specifying 
II particular subject. 'I'he~e are the four subjects on whkh the greatest num­
ber of l~titions have been received. . 

}<'rom 1 to 8 pet.itionR have been presentcd to Congress on a wide varlcty 
of sUbjPct.R ind uding world federal government, limitation of Pre~idential 
tenure, rplleai of the 18th amendment, taxation of tax-exempt securitieA, 
rl'gulation of hours of labor and minimum wages by Congress, treatymak­
i ng, lind metllOds of apportionment. In all, there have beeri over lOr. petitions 
in the In!'t 60 ycurs-as distinguished froni 10 'in the first 100 years-of our 
Jliation. IJo\YCYPI', many of the petitions I adopted since the turn of this 
('entlIr~' rppreRcnt second amI third petitions from several of the State legis­
latul"(·~. lind ~OIllP I('gi~ll\tllres have res('inded thpir earlipr actions.· 

Since Wfi7, howeycr, the number of applications calling for a convention on the 
14l1i>ject of ~tate legislature rt'apllortionment has gr!'atly incrt'ased, and that flub­
ject now ranks well within the top four .subjects on wbich the greatest nllmbt'r 
of petitions havt' been receiVf~d. ' 

It ~hollid hI' 110intf'f1 out that there, Is'consld.erobl!' disagreement on whut ("011­
"titut..~ a vlllhi ('ffeeliy(' pctition alldhowpetitions n re to be coumed. If A1"Iicl~ 
V "reqllircs mcrcly thaJ two-thirds 01 the States submit applicatioos,a convCfl­
tion Iw.• 11111(1 /)('cn ol'crdlln." T 

A.~ Grnhmn hnl'! pointed out,'fmalysi9 ofstnte applications Imbmltted to Con­
greflf! "revl'als that, although most amounted to little. more than a political gesture 
Rllel a waste of time, some of them did contribute directly to the eventual adoption 
of an amendment," , the most notable example being the 17th Amelldment provid­
ing for clection of scnators by tbe people. . 

lIbld. ,I "I ,. 

• Graham, "The Role ot the State. In ProposIng Constltutlonal AlDendments," 49 
A.B.A.J~pp.1175,l1i0--83 (December, 1963b).

• See urlekfleJd, p. 74. 
• Ibid., p. 7. 
"1b/.d. ' 

,i. !.
• Ibid" pp. 7-8. 
T Ibid. 
• Graham, "The Role ot the States In Proposing Constitutional AmendD1~nt8," op. cit.,

p.lli6. 
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UJrOBTB TO INVOKIII THill OONVIIINTION PBOVIBIOI4 B~INkINe WITH THIll 88TH ODNGal1 

Background~The Reapportionment Dec£8tons 
On March 26, 1962, the United States Supreme Court, in the landmark case 

of Bah'r v. Oorr.' made the field of fltate legislative apportionment subject to 
felleral judicial review. Dissenting, Mr. Justice Frankfurter said that the Court 
reversed "n uniform course of decision" and that the decision was "a mallSive 
rellUdiation of the experience of our whole past." 

Prior to Baker, the courts held that suits to compel legislative reapPortion­
nll'nt Wl'rf' political In nature, and thus nonjust.lelable Infederal courts." Rejecting 
j;hls argument wilen raised in Ba.ker, Mr. Justice B~nan,wrlting 1'or the 
Court, stated: . 

. . . it Is the relationShip between tile judiciary and ·the coordinate branches 
of the Fe(leral Government and not the federal judiciary's relationship to the 
StateR, wbl<oh givel!! rise to tile "political question." I 

1I1r. Justice Frankfurter, perhaps anticipating public resPonse to the Bake,. 
deciSion, wrote: " 

•.• The Oourt's authority-possessed 'Of neIther the purse nor the sword­
ultimately rellts on sufltained 1H~blio confidence in its moral sanction. Such 
feeling must be nourished by the Court's complete detachment, in fact and 
in appearance, frOID political entanglements and by abstention from injecting 
itRl'lf illto the clnsh of political forces in political settlements.' 

Having held that the federal courts have jurisdiction in apportionment cases, 
the Court reman(If'llthe calle to the lower court for further proceedings. 

In J)~I'mhl'r, 1062, the 16th Biennial General Assembly of the States' endor~d 
three proposed amendments to the Constitution, and recommended that the stateR 
petition CongreRs for a constitutional ConYention for the purpose of proposing 
these amendments. Two of the propOllf'd amendments are outRide the scope of tbis 
AnalYSis,' the third lIought to nullify the holding ofDaker v. Oarr, supra, by limit­
Ing the jllrll'{lIction of the federal judiciary so as to exclude suits Illvoh'ing state 
legiF;latlve apportionment. Response to the General Assembly's proposed amend­
ment.q was contagions: during the first. eight months of the Fi,rst SesRion of 
tlle Eighty-eighth Oongress (1963) the legislatures of eighteen states sllbmitte<l to 
CongreRl! tllirty-elght applk'lltions cnlllng for a .constitutional convention to 
propose amendments to the Conlltitution of the United States. This was almost 
four timeR as mllny awliClltions as were S'Ilbmltted to Congr8Sslll the ftrl"t cf'ntury
of the Con~tltntion, nnd by far the largest number to be adopted In anyone
)'f'nr. Twelve of thefIC 81>plicntions for a conl'ltltutlonal convention dealt with 
ap(JOl'tionme-nt of state legislatures. . 

After this Initinl activity 011 tbe port' of tbe ~tRtes, tlle controversy IIlIr­
rounding apportionment of stnte leglslntures shifted t('mporal'i1y to the lllw 1'1'­
"i('wl!.' '1'he qulpt wall to be IIhort-lived however, for on June 15, 10(}·i, tlle Su­
preme Court handed down a decision which went beyond its as~('rtion of jurif'­
diction in /laker v. Garr, Rlll1ra. In the ('Rse of RcynoZds v. Sim.B," the Court held 
that; "as a baAic conRtitntional standard, the, Equal Protection ClanAe requires 
that'both houses of a bicameral state. legislature mnst be apportioned on a P01111­
Intlon bosls."· Explaining the reasoning of the COl1rt, Chief JnAUee Worrf'n 
wrote: 'i.' ' . 

1 Baker v. Carr, 369 U.S. 186 (1062). ,,' 'L , • 

• Ke... e.I/., Golcg"ove v. l1reen1 328 U.S. 549 (1964). . 
• Baker v. Carr, 01'. olt., p. 21u. . 
, Baker v. Carr, 01'. olt., II. 30l. (Frankfurter, 1., dlssentlngh emphasis added. 
• See. e.g., DIxon, "Allportlonnient Standnrds anti ludlclal Power," 38 Notre Dome LOlli, 

367 (1003); HllIlson, "Conrts In thp. Thicket: The Problem, of ludlclal StnndRrds In 
A1l11ortionment COReI'." 12 Am U. I" Rell. til (1063) ; Lucas, "Le!fb:latlve Apportionmpnt 
and Reprl'sentatlve Govp,rnment: The MeanlnJl of Baker v. Carr,' 61 Mlell. '" Refl. 64~ 
(1903) ; McKay, '''fhe Felleral Analogy and State Apportionm('nt Standards." 38 Notre 
Dame Law. 387 (10G3) ; and Weaver'" Hess) "A Procedure for Non·Partisan Dlltrlctlng:
Development of Compl1tpr Tpchnlguea." 73 YOJ6 L.J. 288 (1963). 

• R""nolrl~ v. 81m8 377 U.S. ftlla (1964).
• The Council of State Governments, a joint governmental agency of the ltate., sup·

port..,. hy appropriation" ot the state legtsfatures. bolds a General Assembly of the stotes 

bl~ns~~!fi;nnRhan, "Proposed Conatltuttonal' Amendments: The Will Stren then Federal­
Stote Relations," 49 A.B.A.J. 6al (July, 1963) for R general dfscuallon of ~Iese propo.e, • 
•unendment •. Hut Ree mack.. "Propoaed Constitutional Amendments: They Would Retllln 
UA to Confederacy," 49 A.B.A.J. 887 (JIII.7, 1963) for a dUrerent Interpretation of how 
theRP propoRnl. would atrect federal·state relatIons. 


I IbU., p. 1168. 
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Leglslhtors repreS{'nt people, not trees or acres. Legislators are elected h, 
voter~. not farms or cities or economic interests. AI! long as ours is a repre­
sentative form of government, and our legislatures are those instruments of 
government electecl directly hy and directly repre",entaUve of the peol)II', thp 
right to elect legislators In a free and unimpaired fashion Is a bellrO<'k of our 
pOlitical "ystem.' 

The Chief Justice also argued: 
... The right of A citizen to equal rpprp~l'ntation .and to hayc hi~ yo II' 

weighted I'IluaJly with tho~e of all other citizens in the election of memhpr" of 
one house of n bicllmprnl stnte IpgiRlature would amount to little if ~tRteR 
cOlllcl pffp(·tively submprge tbe e'l'-18I,po,?lIlation principiI' in the ap)lortion­
ment of seat~ In tbe oth{'r bou~e. If ",ucb it scheme were permissible, an Indi­
vidual citiZI'n'R ability to exercise an effective voleI' in the only instrument 
of state gov('rnment dlr('ctly repref<l'ntative of the I){'ople might be almoRt 8" 
el'ft>ctively thwartrd M if n('lther house w('re al)11Ortionl'l1 on n pOJlnlntlon 
ba~IR. Demlloclt bf'twP(!n the two bodieR might result In compromisp and con­
cpssion on soml' issul's. But in all too many cases the more probable result 
wou1<1 be frustration of the majoirty will through minority veto in til ... hO\l~f' 
not apportione(l on a pOJlulation basif', st{'mming directly from the fnii1up til 
IIccol'd a<1('qullte overnll Il'gislative repreS{'ntation to all of the Stlltl"S citi­
zens on a non<1iscrimino tory basis. In summary, we can percl'lve no cou~ti­
tutional dil'fl'rl'llcl', with rpspcet to the gpographical distribution of stall' 
lpgislative rppreseutatlon, between the two houses of a bicameral "tatp
legislature." 

Dissenting, Justice Harlan wrote: 
The Court's elaboration of its new "constitutional" doctrine indicates hllw 

far-aud how unwisely-it has strayed from the appropriate bounds of its 
authority. The con~pqU('nre of torIay's decision is that in all but the handful 
of States which may already satisfy the dew requirements the local Distrkt 
Court or, it may be, the state courts, are given blanltet authority and thl' 
COl1stitutiollal duty to supervise apl1Ortionment of the State Legislaures. It 
is difficult to imagine a more intOlerable and inappropriate illterferpnce hy 
the jndiciary with the im\ppl'lHlent legislatures of the States.' 

The· immediate effect of Revnolds v. Sims 'Was to nullify apportionment pro­
visions in the ('olll'titlltlollA amI laws of Rb: states.' 1'he long-range effpct. how­
eyer, was the rekindling of a cOlltronrllY tbat remains unabated. ]',Il'ort~ tn 
pprmlt the stntes to consider foctors other than JlojlulaUon in apportioning tlwi r 
legislatures took two forms: (1) Attempts were made in Congress to curb the 
ell'ects of the Court's ruliug. They were unsuccessful.' (2) lIIeeting in Chicago, in 
Decemller, 11)64, the 17th Bil'nl1ial General Assembly of the StalPs I>ro[lO~"d Ihnt 
the statl'R IICtitiOI1 COJl!!!'I'!!S to convene a coustitutional convention to prop"'" 
an amendment to the Constitution for considetatlon by the states. 

Unlil{e an amemlment proposed two years earlier by the 16th General Assembl;r, 
the 1964 version did not refer to removal of jurisdiction of apportionment ('a~ps 
from the federal judiciary, but instead folloWE'd basi<;ally the language of nn 
amendmcnt proposl'd by Sl'nator Dirksenh1 the 89th Congress.' 

SURVEY OF APPLICATIONS Fon A CONSTITUTIONAL CONVENTION TO PROPOSE AN AME:->U­
MENT DEALING WITH APPORTIONMENT 

Summarll 
Since 1963, IJetitions from at least twenty-eight stot~ have bl'{'n rpceh'pcl h~' 

Congress requesting that hody to call a constitutional convpntion to dl'al-in 
one fashion or another-with state legislative,apportionment. 

1 Ibid., p. 562. 


: IA:1ri:,pp. lil1\ (Barlan, .T., dls"entlng). .: ... 

• AIAbnma, Colorado, Delaware, Maryland, New York. and VIrginia.
• The HouRe of Representatives, on Auguat 19, 1964, pnssed B.K. 11926, Introduced by 

Rep. Willinm M. Tnck (D., Va.) which would bave taken jurisdiction Over state apportlon· 
ment ca.es awny from the federal district courts, 8.nd8.ppell8.te jurl.,lIctlon over sueh 
CRseR away from the Supreme Court. 1.'he Sena te, after 8. 1I11bust... paRsed a "scne. or 

;'~?lfI~es~;'{C):o~~t~o:pJ~~~';,htJidi~fi ~o~~rt:ej·~~~!\db~iv:h!biI:~:~~ ~'ifJ8If~~r:;t&m~!~i~~: 
ndlonrnert. . ­

burlng the 89th Congre.A", It majol'lty of tile Senate Tote,1 to propoAe a eonRtltntlonnl 
amendment lotro{]11...,1 hy Senntor Ulrksen that would permit R .tate to apportion Oll~ 

~g~:i gi Mi~:;;'';;~1~1It~~~~J~'J8.°'T~:c~~~:8o~:ie ~h~f roOI~~I~~iOl"t1s"5,~~~eli~01~s 88·r~ 'i"9';-O~ 
• See li'rec:edlng tootnote. 

http:8.nd8.ppell8.te
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It also appears that four other stntes have lidf'ptell. such petitions. However, 
the records of the congressional committees to which they are usually referred 
indicate that they-have not been received. These petitions and the questions 
raised as to their status are discussed on pages 15 through 17. 

The amendments described in the twenty-eight petitions now on file in the 
House aml Senate Judiciary Committees are of three general types, with one 
minor excep1ion. 

First are those petitions seeking consideration of an amendment that would 
abolish federal judicial review of state legislative apportionment and thus set 
IIsid{' the rule announced in Balcer v. Oarr. State petitions falling within this 
ratE'gory are Nevada, Washington, and Wyoming. Three states then, have peti­
tions on file seeking an amendment to abolish federal judicial review of state 
lp~islati"e apl)OrtiomnE'nt.' 

Petitions in the second category seek a convention to propose an amendment 
to set aside the l'llie in lleYtlolda v. Sima that both houses of a bicameral state 
legislatm'e must be apportion!'d on a population basis. These seek c()nsideration 
of an amendment to allow one house to be apportioned on factors other than 
population. In addition, tIle amendment described in these petitions would pennit 
11 state to make 11;..'1 own d!'termination of how m!'mbership of governing bodies 
of Its cities and other governmental units would be apportioned. 

Twenty-two states have filed petitions calling for a convention for the purpose 
of proposing such an amendment. They are Alabama, Arkansas, Arizona, l<'lorida, 
Idnho, Indiana, Kansas, Kentucky, LouLslana, Maryland, Minnesota, Mississippi, 
Missonri. Montana, New Mexico, North Carolina,. Oklahoma, South CarOlina, 
South Dakota, Tennessee, Texas, Ilnd Virginia. 

The petitions of illinois and North Dakota comprise the third category. Unlike 
tIle other petitions, these do not include the language of the amendment they wish 
considl'l'l'd, 'l'hey call for a convention for the purpose of submitting an amend­
ment which: ' . 

. . . will secure to the people the right of some choice in the method of 
apportionment of one house of the State ~eglslature on a basis other than 
population ::lone. . . . . 

One of the petitions on file, from Nebraska, employs the same language as that 
fonnd in the first sections of the petitions proposing amendments to abolish 
fl'deral jlldicial revipw over statE' apportionment schemes, but does not contain 
the secollr] !lE'ction that specifi~ally "tates that "the judicial power of the Unltpd 
StAtes ~hAII not extend •.. to any controversy relating to apportionment •.. in 
a State Jpgislature." 

The fnnr stat!'!! whOlle petitions were not 8ccountpd for in the Judiciary Com­
mittee files are New Hampshire, Colorado, Utah, and Georgia. 
Petitions Submitterl to the 88th Oongress 

Congress receivE'd petition!! calling for a con!ltitutional convention to propose 
an amendment df'aling with apportionment. from 11 states,during the first session 
(llloa) of the 88th Congress; one during the second session (1964). 

In 1903, Arkansas (H.J.R. 4), Idoho (S.J.M. 4), Kansas (S.C.R. 4), MiSRoul"i 
(II.C.R. 4), Montana (S..T.R. 15), Nevada (S.•T.R. 2), South Oarolina (H.C.R.), 

Ronth Dalwt.a (S.,T.R. 2), Texos (H.C.R. 22), Washington (H.J.M. I), ond 

Wyoming (RJ.M. 14) submitted applications tor a constitutional convention for 

the purpose of proposing the folloJVing amendment, or a -slight variation thereof: 


SEOTION 1. No provi-sion of t.his Con-stltution. or any amendment thereto. 

IIhall restrict or limit any State in the apportionment of representation in 

its legisia t.ure. ' 

SEO. 2. The judicial power of the United States shall not extend to any suit 
in law or 'cf]uity, or to any controversy relnting to apportionment of represen­
tation In 0 State legislature. 

SEC. 3. This artiCle sImI! be inoperative unless It Bhan have been ratified 
as an amendment to the Constitution by the legislature of three-fourths of the 
Revpr~.J States within 7 years from the date of its submiRRion." ••. 

... :fginia followed suit in 11l64, nnn submitted H.J.R. 90. ThesepeUtlons were 
found in thetlles In both the HonRe and Senate Judiciary Committees, with the 
pxcept.ionof the petition from South Carolina, and Committee records Indieate 
thn.t the South Carolina petition was referred to the Committee on June 11, 1963. 

1 Ninr nthH .tates have filed applications of this type. However, later they tiled appU­
entlon. In a dllrerent form. 
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Petition8 Submittcd to tlle 89th Oongre88 
Twenty·two states submitted constitutional convention petitions· to Congre!'s 

during the 80th Congresl!. Of these 22 petitions, 21 proposed the following amend­--- ment, or a slight variation thereof: ' '. . 
SECTION 1. Nothing in this Constitution shall prohibit any State which 

"hull have a bleameral legislature from apportioning the membership of olle 
house of such legislature on factors other than population, provitled that the 
plan of such apportionment shaH have been submitted to and approved by a 
vote of the electorate of that State. 

SEO. 2. Nothing in this Constitution shall restrict or limit a State in its 
determination of how membership of governing bodies of its subordinate unitl! 
shall be apportioned. 

SEo.. 8. This article shall be Inoperative unless it shall have been ratified 
as an amendlnent to the Constitution by the legislatures ot .three-fourths of 
the several States within 7 years from the ~ate of Its submiBBion to the States 
by the Congress. . 

These states were AlabBma (S.J.R. 3), Arkansas (H.J.R. 1), Arizona (H.C.M. 
1), Florida (H.M. 2488), Idaho (S.J.M.l), Kansall.(1;!.9.~.lJ.,Kentucky (S.R. 8),
Louisiana (S.C.R. 25), Maryland (S.J.R. 1), Minnesota (R. fi), 1IIISIIIssIIl II)
(S.C.R..101), Missouri (H.C.R. 2), Montana (S.J.R. 5), New Mexico (S.J.R. 2),
North Carolina (R. 60), Oklahoma (E.-S.C.R 3), South Carolina (C.R.), South 
Dakota (S.J.R. 1), Tennessee (H.J.R. 34), Texas (S.C.R. 24), and Virginia
(H.J.R. 18). 	 . 

The 22nd state, Nebraska, submitted J..egislatlve Resolution 14, whIch rl'· 
I!uested a. convention to propose the following amendmpnt: 

SEC. 1. No provision of this Constitution, or any amendment thereto, Ahall 
restrict or limit any State in the apportionment of repn>I'l'ntation in It.!! 
legislature. 
. SEC. 2. [Provides tbat article shall be ino~rative unless ratified by legi!!· 
latures of three·fourths of the States within seVl'n years.1 

It IIhould be noted that the language of section one of the Ne!lraska rellol,,·. 
tlon is Identical to the languRge of the proposed amendment contained III tht' 
petitions submittl'd to the 88th CongreSs. The second section of the propo!l4'1i 
amendment contained ill the petitions submitted to the 88th Congres!I-"the 
judicial power of the UnltNl States shall not extend to any suit in law or 
E'quity, or to any controverllY relating to al)portiollllleDt of n>presentation In 

. a State Legislature"-Is not includl'd in tbe Nebraska petition. 
Of the 22 stall'S to petition the 89th Congress for a constitutional com·en­

tlOll, nine had submitted an enrller call for a convention to the 88th Conllrf'l'~. 
They were: Arkansas; Idaho, Kansas, Missouri, Montana, South Carolina, South 
Dakota, Texas and Virglnt-a. 

Thl'sc 22 petitions Wl're found In the files of both the Houlle Dnd Senntl' .Ju· 
diciary Committel's. with the I'xcelti:ion of the petition from OklahoUla, "'hiI'll 
waR not in thl' fill'S of the Sl'nate Judiciary Commlttel'. Committee n>eorlis 
indicate, howevl'r, that the petition was referred on January 22, 1965. 
PetitiOtl!! SIt/Jmittr.d. to 'he 90th Oangrc81J 
. Four petitions calling for a constitutional,conv4!DUon have been reCl'h·I'd thnll 

far by the OOth Congre"s, and have been recorde(l In both the House and Sl'Ulltp
Judiciary Committl'l!s. 

These petition" are from IIIinols (H.J.R. 82). IndlaDil (H.E.C.R.H8), Xevadll 
(S.J.R. 2), and North Dllkota (HCKJ-l).,. _".< 

The Illinois and North Dakota petition!! call for a conStltntional convl'ntioll 
for the purposl' of proposing an aml'ndment which: '. ... . 

... will secure to the people the right' of .some choiCe in the mcthflcl of 
apportionml'nt of one house ot a statl' ·leglslature art a Msis othl'r tblln 
'POPulation alone. . • • 

The Indiana petition, H.E.C.n. 58, Is substnntially .. J(lelltical in language 10 
the petitions flied with. the 89th Congress,_.an(l Nl'vada'" S.J.R. 2 is illl'utll'lll ­
In. fact, is the same petitioD-'-that was sllbmltted to the 88th Congre!'s. ('orn>­
I'lpondence Indicates that It wu· re-snbllliUed In~rareh, 1961. 
Statu" 01 Four. Other Petitions C • 

In addition 'to tht' 28 statl's I1sted above, tOllr otherii' hove adopted IIllrh petJ. 
tions. 1'he state" in this group are New liampt!lhlre, Colorado, trtah, and Gl'or,ria : 
and these petitions are discussed below: 

http:H.E.C.R.H8
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New Ham-pahil·e. According to the Olerk of the New Hampshire House ot 
ltepr£'~entnt.iv£'s, the legislature of that state approv£'d an application for a 
convention on apportionment on April 8, 1965 and "the petition was tranSilllltted 
to tbe Congr£'Rs immediately after its adoption.'" The resolution contalnin~ 
the applkation directl'<l tblit copl!'s be "immediately transmitted" to tbe Clerk 
of the U.S. Honse of Representatives, the Secretary of the U.S. Senate, and to 
1'1\l'h mpmh!'r of Congress frOID New Hamp~hire." 'l'he office of the Clerk of the 
('.R Hon~e of Repr£'sentotives is unable to find any record of reeeidng this 
II(·tition and it wns not received by the Judiciary Committ!'es, to which such 
petitions are ref£'l'red, al'('ording to Committ£'e records. However, on June 8, 
mfili, Rpp. Cleveland, of New Hampshire, announced that tbe petition had bpen 
adopted by the legislature of his state and the text of the petition appears in 
the COtlflrr88ional Uecord with his remarks on the floor of the House.' 

The New Hampshire application called for a convl'ntion for tbe purpow of 
proposing nn aml'ndm!'ut to permit a state witb a hicameral legislnture to appor­
tion 0\11' houRe thereof on factors other than population provided the plan iR 
approvpc\ hy a vote of the electorate of the stat". Also, tbis aml'ndment would 
ClI\'l'r apportionment of subordinate units of governml.'nt. 

Color(/.(/o's apillication does not appE'ar.in the tiles of the ,JudiCiary Commltt!'es 
prl'sUlnably b('cRuse it was transmitted to the individual ml'mbers of Congrpss 
from that state in~tpad of the SpeakE'r (or the CIerI,) of the House and tbe 
Prpsident (or thl' Secrl'tary) of the SE'llate.· . 

A copy of till' C-olorado applkation, furnished AEI by the office of the Gm'ernor, 
iR i,lputkl11 to the ullllllcation~ from Illinois anll North Dakota \l!'~cribpd above.' 

Utah. TIll' tl'xt of tbe petition from Utah (S..T.R, 3) appears in thl' Con.grc~­
.• i(l1"'/ Record ofl\farch 8, 1965, following a r.-tatl'ment hyRpnator Bennett of Utah 
on the ~nhj0('t of apportionment." Copips have not ueen rpfl'rred to tile Committee 
on the JudicillrJ' of tbe House or Senate, according to the records of those Com· 
mltt!'e~. 

Gcol·(lio. Al'cording to evidence recl'ived from the T.il'utenant Gm'l'rnor of 
GMrgia. the leA'i.lllture of that Ftate adopted It~ petition (S.R. 14) on April I), 
J!Ill;;. The Georgia petitl(}n is sub,tantially identical to 21 petitions submitted to 
tllP 891h Congrp!l8. (See p. 13) AEI has ueen unable to finct a rpcorrl of Ow Georgia 
petition in the COI'(,,·e.~.'ionaZ Record or the file!! of tbe Judiciary Committee!!. In 
AnA'u.t, 1!l65. the I,pg'\sllltive Reference Service reported that no record could be 
fonnd of a petition from Georgia having been communicated to either Honse of 
e0I1g'1'f'8~.6 

HOW MANY PETITIONS CAN BE COUNTED AS "APPLICATIONS" TO "TIlE CONGRESS"? 

Aside -from claims thnt ~Ollle of tbe petitions are invalitl and tluaccpptabll', 
.ome opponents of the prop081'd con\'{~ntion contend that four of the petition!! 
claimed by ·Senator Dirk.<en have not been received by the Congre1ls and, there­
forI'. <'Rnnot be I'otlntl'd. They pn\nt out that Article V F>tatl's that a convention 
Rhal\ be rallpd upon "application" to the "Congress" by two·thirds of the ~tate 
legi.~IRtureR and they argue thnt a petitltm'mu"t be transmitted to aud receiYl'<j 
by hotb hOlFeR of the Congre,,~ In order to c>on~titute an "application" to the 
Congress. Presumably, tbis means that a verified copy of tbe application must be 
"nbmittl'fl to the Speaker (or the Clerk) of the House and the PreRi(\l'nt (or the 
~pcretnr~') of the Senate. It fOl\ows. opponents ~ay. that four petitioll8-'-from 
Xpw Hntllpshire. Colorado, Utah, and the petition adopted by Georgia-eannot 
be counl'ed 11" "applirotions" for a convention . 

. On the othl'r hand. it can be argued tbat Rueh a literal reading of Article V 
would frustrate its purpose and thwart the will of the four legislatures men­
tioned above on tbe basis of inadvertence, or at most, a harDlless procedural error. 
Apparently. opponents of a convention do not seriously dispute the claim tbat 

1 T,etter to AEI from Francis W. Tolman, Clerk of the House. New Hampshire General 
COllrt. rlnted May 9. 1967. enclosIng a copy ot the application,

S [hid. 
"111 Congre.sional R.cord. p. 12.397, June 8.'1965 (daily ed.l. . 

. • AEI WftF Ilf)<·I••<1 by John W. PatterRon, SFeclal Assistant to the Governor of Coiorn,10. 
!!.'w:r!·i~~~:,::ttt!.(rt':;" t~~' d~i~~iH~~a~oC:f;::,.::,.~h~nC~I~~~:02g~~M1'7~,,(S.J. Memorial No.5) 

., 11 nO"fI"../ ... al Reoord, p. 4210, lIIar. 8.'1065. 
• Yn(l1osk,', St"te Petition. alld M.emorfal. to Oallur ••• Oil the BubJect 0' Apportionment

01 FIfI'le l,-"i.'ntHre. Iv, Library at Congress. LegIslative Reference ServIce Report
JK140C-82/20IiR. 

http:appE'ar.in
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the legislntllreM of Nf'W Hampshire, Colorado, and Utah ha~e adopted re!<olu· 
tions petitioning Congress to call a con~tltutional convention. As notpd nhOvfc>, 
('opies of the petitions from New HampRhire and UtIlh have been pnhllftherl in 
the Oongressional Record and copies of the Colorado petition were transmitted 
to the members of CongrellS from that stllte, according to the office of the 
Governor. 

Advocates of the proposed ~onvention point out that Congress has not enact('(l 
uny law for the guidance of state legislatures in communicating apillicntion!< for 
n ('olIvention to the COngre!<R; that the adoption of such applications is a matter 
of public record, and that the essential question. is not whether copies were sub· 
mitted to the proper officers of the Congress, but whether they were in fact 
adopted. " " 

Students of rongressionalprocedure point out that the Congress can tIlke action 
on the basis of known official state actions although copies of formal certifications 
of such actions have not been received and recorded by the proper congressional 
authorities. For exnmple, newly elected members of the House hnve been permit· 
ted to take the oath of office "in cases where the cred1'ntials are delayed or lo!<t 
and there is no douot of the election, or where the governor of a state ha~ declined 
to I(ive ('redelltinls to a ~r~on whose E'lection ,,-as undoubted and unconte8ted.'" 

If the petitions of New Hampshire, Colorado, Utah, and Georgia are recognized 
as valid "applications," 32 of the required 34 applications can be counted-two 
!lhort of the required two-thirds. 

OTHER QUESTIONS INVOLVED IN CALLING A. CONVENTION 

What happens if the 34th 8tate calls for a cOQ"ention? Since Article V provides 
that "Congress ... s1lall call n convention .•.." may the Congress exercise any 
discretion in tile matter? No legi8lation exi!<ts concerning the scope of this sec· 
tion of Article V: no procedures have been devised that may be instituted under 
it.' As early as 196n, thp then Senator Palll Douglas (D. Ill.), remarked: 

I n my opinion, and that of other oi)servers., there is little real expectation 
that the Congress will Cllll a convention even if two·thlrds of the State legis'
lahll'ps pass the Ilppli('atlons. It cnnnot, I believe, be forced to do flO.' 

David Lnwrpnee has ('omnlPnted on this point as follOWS: ' 
"'itlJin the lnst few days certain ·senators In their speeches have come up 

with the amnzing idea that the Com~tltutlon doesn't really mean what it says 
and that a conHtilutional convention cannot be called to consider amend· 
ments unless Congress first examlnes·those proposals and agrees to permit 
such a convention to be held. 

This would be a defiance of the ConAtitution itself. The document sIIY" 
plainly that Congress, "on the application of the legislatures of two·thirds 
of the "everal states, shall call a cOllvention for proposing ampndmenb•." 
The Constitution doesn't SIlY that Congress "may" call a convention, but de­
clareR explieitly that it "shall" call a convention. The provision is mandatory 
and not discretionary. It doeRn't matter if different states give one or more 
reamn'!. The Rimplp fu('t rf'mains that the states merely present their "nppli· 
cations" for a constitutional convention, and Congress is obliged to honor 
It. 

Recent stlltements by !lena tors, however, assert that Congress need not 
call a convention if it thinks the kind of amendments proposed are going to 
be unpalatable. These same senators are contending that Congress may 
refuse to call such a convention if "for any reason" the resolutions passed 
by the lpgi~lnt\lres "appear to be invalid."· 

Some of the qnestions that may soon have to be answered Include: 

Must the language of ampndments proposed in stllte petitions be identical? 

How long does a stllte petition requesting a constitutional convention remain 


valid? 
Is a petition from a malapportioned state legislature valid? 

1 Rules and Manual 0/ the Hou., of Representtd'"es, HOllse D<>eUment 459; 86th Con­
gress, 2d 8e8810n. p. 80, § 236. 

• See drAft propo.nls to prov~cje ouch procedures i><>glnning at page 48. 
• Douglns, Statement be/ore the Subcommittee on aonstitutional A mendmentB, U.S. 

Sennte, MAr. 4. 1!l65. (Mlmeo.)
• Lawrence, "Constitution Specillc on Convention," WtUh'nqlon 8venlnq Star (Apr. 21,

1967) . 

"'-.. 
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Maya state rescind a petition calling for a ('onventlon? 

Dol's Congress have power to restrict th~ ,iK'O}Je Ofll conventiou'S,dl-libera­

tions? ' , .­
Do Stu te applications control the subjects cortsiderE'd in a ,convention? 
Does Congress have the power to refuRe to call a constitutional convention? 
The language of Article V, writes Bricklield, "is silent as to how and wheli 

conventions are to be convened and .•. does not state how conventions are 
to be formed or what rules of procedur'e are to gOVI'Ml their acts." • The dl'hates 
of the Convention of 1787, while raiSing many questions concerrung a con'vention, 
IE-ave them nnanswered. "Court deCisions furnish little 1II0re than signpOAt as­
sistance ... [and] have relegated the matter of constitutional amendment to 
that IIrea of constitutional law known as political questions."· The ultima te 
effect is that the courts will not attempt to resolve "many of the significant ques­
tions that will arise in the present attempt to propose amendments to ollr fUllCla­
mental law 'by convention ...". and, consE'quently, the decisious of the Congress 
"will be final and conclusive on the courts." • ' 

LegisiativePropo8al8 to Implement Article V 
A draft bill to provide a permanent procedure for ('alling constitutional con­

ventionR and a resolution to proVide for processing state applications nre repro· 
duced in this publication beginning Ilt page 54. An analysis of these pro(lORuls 
is reproduced beginning at page 48. Tbese proposals and the analysis thereof 
were drafted by Dr. Brickfield in 1957 for the u~e of the House Committee on 
the ,Judiciary. 

How Congress will ultimately resolve the many questions raised by Article V's 
constitutional convention provision remains to be Re~n. Various theorie!l, however, 
have been advanced over the years, and some of these are discussed beloW. 

MUST THE LANGUAGE OF AMENDMENTS PROPOSED IN STATE PETITIONS BE IDENTICAL? 

In the past, when states have submitted IlPlllication~ asking for a constitutional 
convention, most of them have sought a ,convention to propo.e amendments on 
a particular subject matter. Of the more than 200 petitions on file calling for a 
convention, lesR than 40 seek a general revision of the Constitution. 

The question has been raised, in the debates over the currf'nt n pportionmellt 
Jletition~, whf'thpr a convention oon "be convell!'d on the basis of widely differing 
npplication AE'eking COllsidf'rntion of disparate iHSIlI'''.''· 

As notNI above, of the 28 petitions received by the Committees on the ,Judiciary, 
22 propose It specifiC amendment permitting one hou"e of a hioomernl I!'gislature 
to be apportioned on factors other than population; three seek to ahrogate the 
)lower of the fellE'ral judiciary to deal with apportionment; two, Illinois and 
North Dakota, do not call for a specific amendmE'nt, and the Nebraska petition 
is hybrid In nature." 

"We are told that these. , . groups of resolutions can be linked together," 
Senator Robert Kennedy (D. N.Y.) recently stated, "but certainly that cannot 
be." • Continuing, he arguE'd : 

... One group wants the judiciary stripped of jurisdiction (lml IE'ft 
without power to dE'al with malapportionment in eith('r cbamber of a State 
IE'g-isln ture. 1.'here is no basis on which Congre~s can ('onclude that that group 
al"o wantR lin amendment which leaves power in the courts find sanctions 
malapportionment in only one houee of 'a bicameral IE'gi8lature. Those legis· 
latures which may have believed it wrong for the Federal courts to enter the 
"political thlC'ket" at all may not have wanted to guarantee the right of each 
State to malapportion olle branch of its legislature. A request to shift power 
from one level to another in the Federal sYRtE'm is not the same as a rE'quest 
for permission to <lpny majority rule in a State legiSlature... ," 

, llrlcktleJd. p. 68. 
, Ihill, _ , 
• llonfleld. "Proposlnsr, CtlMtrtutlonal Amendment II by Convention: 8ome, Problems," 

311 Notre Dame [,am. M9 (11)04) (hereinafter "lted aB Bonfield). 
• IIJ/d,. pp. 659-600. ' 

, 11 ~ Conm'''Rlon,al Record 8M"!). Arr. 19, 1961 «lall" .(1.)

• The NehrnAkn prtltlon·.etA forth on omeOllment thnt I. WenUrn!. In ItI! flr.t .ectlon. to 

tho... nmendment. submitted to the 8Rlh COD!;re"" but falla to add the second sectlnn that 
.'..... IOrolI" abrognte. Fodera! jurl"dlcUon ovor apportionment "a_. 

7]lR COl/flr.ulon,,1 Record 8(;4r,5, Apr.lll,I001 (dnlly ed.).
"Ibid. ' 
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Lenuing ~I1PPOpt to Senator Kennerly's argument is a recent law review article 
by Profe~,"r ,-, ';"." T... Black,' wherein he stated: 

Assuming tliese "applications" are not within article V. it may still be 
BuggeRted that a sort of "reformation" might be applied-that Congress, 
evel1 if not persuaded that the present applications asked for the thing con­
templated by article V, ought to call such convention as it thinks it woulll 
have been obliged to call if the applications had been of the right sort. This 
b{'£>ms clearly wrong, for several reasons., Generally. a high dl'gree of 
arlh£>rence to £>xact form, at least in matters of importance, is d..sirahle in 
this ultimate legitimating process j a constitutional amendment ought to go 
through a process unequivocally binding on all. Congress is given no power 
to call a constitutional convention when it wants to, or thinks that on the 

'genpral equities perhaps it should; if Oongress desires all amendment, 
article V very clearly tells how that desire is to be made known. Congr£>ss' 
Jlower as to conventions is not discretionary but strictly conditional, and 
if the ('(Jndition is not met Congress not only need not but may not call a 
valid cOl1v£>ntion. 

It iN, moreover, illegitimate to inf£>r, from a state's baving asked fIJr a 
"convPIlt!on" to vote a t£>xtually-glven amendment up or down, that it desires 
.'ome other f«lrt of convention. It is not for Congress ta-'·g1.U!SS whetller n 
~tate'Which asks for the one kind of "convention" wnntsthe other as a second 
choice. Altogether different political considerations might govern.' 

Senator Dirksen, on the other hand, disagrees with the above conclusions, 
stating: . 

It has been said thut some of the applications are not valid as to form 
ami substance. Mr. President, the Consti'tution of the United States is COIll ­
p]ptely silent on that point. Since Sta'te legislatures must initiate, under 
article V, that is a mattei' for ,th£>m to determine. All that is needed, by a 
rultl of reason, is a clear expression of intent by the legislatures, So what 
difference does It mllke in what forIp tlje application for a convention is 
made? • 

Substulltiailluthority exists to support this point of view. For example, Whe£>ler, 
in a Univl'rsity of Illinois law revil'w article,'feels that conventions must be 
gelle1'a1 in scope and that a state petition calling 'for a spec.iflc amendment conld 
have no legal or binding effect on a convention, bUlt that sllch petition Oftltld be 
conntl'd in determining whether the requisite number-<>f petitions had been suu­
mitt"II for calling a ('onvention," 

Alld -l~ricldield writes: 
... It 'would be the duty of Congre~s to promulgate rules for counting 

the applications and dl'termining the kind of conl:ention to be convened, 
Congress would have tIJ dl'termine whl'ther the language of State appliclI.­
tions !reeking nn amendment on a specific subject sh()uld be Identical in their 
texts, or whether applieations using "ah'i'ng language bnt appertaining to 
the sallle subject matter generally would be acceptable. Clearly the lattpr
lIlptho<i is preferable....' 

HOW LONG DOES A STATE PETITION REQUESTING A CONSTITUTIONAL 'CONVENTION 
REMAIN VAI.ID? 

Recent. Senate debates on the current movement by the states -to "pek fl con­
stitutional conventiQn through the application process have raised the que~tion 
of timing. "te the OOth Congress required to recognize resolutions sent to the 
89th Congress?" asked Senator Jacob Javlts (R. N.Y.). "Are sta·te resolutions 
pussI'd morp than two years ago . . . still valid?" T 

Spnator Robert Kennedy also questioned wh£>ther the petitions 'Were "sum­
ci£>ntly ~ontemporaneous to be trea,ted aaa-valld reflection of the will of the 
peopl!' at anyone time." • 

1 Block, "The Proposed' Amend,ment'of Artle\e V: A Threatened Dlaaater," 72 Yale L.J. 
9:11 	(1963).

'Ibid, at 9~. , ' 
• II ~ OoJtgre••loJt,,-l Record 8li46:1. Apr. 19, 1961 (dally ed.). ­
• Whe"ler, ,"Is a Constitutional ConventIon Impending'" .21 111. L.' Re", 782 (1927). 

: ~~I~krl'~J~?5r. 20, eltlnA" Corwin and Rllm.ey. "The Constitutional Law of Constitu­
tional Amendment," 26 Notr~ DlJme Law. 185 (1951).

'11!! ('O"fl"8Rlonnl Record 8l10211, Apr. ]:1. 11167 (dallye<I.).
"113 Congre•• IOftal R • .,.rd 85455, Apr. 10,1967 (dallyed.). 
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The amending article is silent on the subj~t' of "'~hat force or (>freet'the lap~e
of time will have on an application. Tbe Supreme ,Court dealt with an IIjhalogous
situation concerning the length of pendency of all amendment proposed by the 
Congress to the States for ratification in the ca~e·of Dillon V. Gl088 1 and thought 
that amendments ought not be left open for all time: 

We do not find anything in the article which suggests that an amendmeDl 
once· proposed is to be open to ratification for all time, or tha't ratification.ln 
some of the Statf'S may be separated from that In others by many years and 
yet be effecth-e. We do find that which strongly suggests the contrary." 

In the Dillo" case, Congress proposed to the States for ratification a resolution 
which resulted in the 18th am(>ndment. In the r(>solution, Congress fixed a period 
of 7 'years within which three-fourths of the States had to ratify or else the 
resolution would have been lost. In upholding this action on the part of Congress, 
the Court announced (1) that Congress could fix a reasonable time within which 
proposed amendments had to be ratified, and (2) tha,t 7 years 'Was without ques­
tion a reasonable time. The Court also noted that the proposal of an amendment 
and its ratification were not nnrelated events: 

First, proposal and ratificll'tion are not' treated as unr(>latec1 IIcts but as 
succeeding steps In a single endeavor, the natural inference being that they 
ore not to be widely separated in time. Secondl)" it is only when there is 
d(>eml'd to be a necessity therefor thot amentlmellts are to be proposed, the 
reasonable im!ll!cation being that when prolll»ed they are to be considered 
and dispo!!ed of presently. TMrdly, as ratification is but the expression of 
the OJlI)l'ohation of the people and is to be efrpctive when had in three-fourthil 
of the Stotes, there is a fall' implication that it must be sufficiently con­
temporaneous in that number of Stilt(>s to reflect the will of ,the peol,le III 
all l'!t'Ctions at relatively 'the same period, which of course ratification scat­
terf'd through a long series of years would not dO." 

In passing 011 this I'ase the Court enunciated the so-called. "contemporaneous" 
test alld it would seem logical to apply thif! same illterllretive te<>hnlque In dealing 
with .state opplicotions for COD'stitutlonal . com-entlons. Thl're is 1I0t.hlllg in 
Artlde V ""hich b"UggestS that an appllcotion (If a state, on<"e mudI', is to be valid 
for at! time or that the application of one state may be sepal'ated from those of 
other states by many years and still be effective. Using the sOllie ren~oning which. 
the Court employed in Dillon v. OlOll8, quoted above, and employing it hy wRyof 
analogy, it wouW aplJear, first, that state IlpplicatlollS ami the ('aUing of 0 COIL­
ventlon are not unreiated acts but are sllcceedlng steps In a single eLHleavor, not 
to be widely separated in time. Secondly, since it Is only when legishttUl't's deem 
amendments to be necessary that aPllllcations for a convention are Illode to the 
Congress, a rea~onable inference ~s that such a convention is needed to "pres­
pntly" dispose of the needs of the ,people. Thirdly, since an application is made 
III re~p<mse to popular dem:lI1d and iR effective whplI ma(le by thl' l£'gislntuJ'('s of 
two-thirds of the statell, "there is a fair Implkotioll that it must 00 sufficil'utly 
contemporaneous III tllat number of States to reflect the will of the people, in all 
sections at reilltively the same peri'od" which applications "scllttf'rpd through a 
long series of yeo1's would not do." From this the conclusion may be drawn that 
an application should have for<:e for a reasonable time only. 

'1'he qllestlon then arises, what constitutes a "reasonable time"? One student of 
the suhjeet believl'S "the maximum life Qf a request should not be more than a 
jtenerotinn."· On the other hand, another suggest.~ that Congress count only those 
l)l'titions suhmltted during It8 life.' , . 

Uonfield disagrees with both theories: 
. : . no measure of tbe precise length of a gl'Derlltion is providetl : nor if! 

any satisfactory rationale offered to jURti(V Congress' counting applications 
to~eth(>r that hll,-e bl'en tendered over such an appreciable time period.­

Uonfieltl argues tllllt the suggestion that applications expire at the end of each 
Congress is equally impracticable becnuse : . 

" .• -In the first place, ten applications tendered the lRl!t da,v of one Con­
gl'eM, amI thirty submitted the first day of the following one would be insuffi­
cient even though tbey may have been submItted .,o.nIy three months apart. 

. ; ,, ~: 

, Mil,,,. v, m~.., 2110 U.fl. 308 (i021).
1/1,1",; 11,374. . 
• n,It/.. I'll. :174 -Tr;, . 
• Orll,·ltl. Am,odln,,"" POrrlf!f'fll n~".tltlltlotl 42 (1042). 

"1I,'",rrIlP "fo:hnll Wp Have n ~·.d.rlll Convention, BDd What Shall It Do , .. 3 Jlaltle L. 


Bu. lUi, 128 (1910). 
• Bonfield, op 1!1t.. p. 888. 
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Additionally, it should be recalled that the state legislatures do not addre!<!1 
their appllcntiow; to any specific Congress ....' 

Advocating a middle ground, Bonfield sugge~ts : 
... In counting applications for an Artide V convention, 01llgress. "hou"l 

properly consider only thO'Se tendered in that period, prior to the most rf'("f'llt 
application, during whieh all of the state legislatnres ha"e llItd an oPIKlrtu­
llity to ("onsider the question at a full regulnr session. 'I'lint is, the IIlllximulll 
time between those applications that can bc counted together ~hould nnt 
exceed that period during which all state legislatures ha"e met Olwe for /I 

full regular session. In no· case could the time I'eriod In"ol\"('d excePd ahnut 
two and a half years. ' 

The advantage of this approach seems evident. The iJnrdell should alway!! 
be on those who invoke this process. to demonstrate dearly loy ~ufHdent ("un­
temporaneity of their applications that there is It presl'nt ngreenwnt amung 
two-thirds of the states as to the desirability of a constitutional collvl'ntion. 
Such a present consensus can only be realistically demollstratl'd by limiting 
the count of such applications to those made during tbe most recent pel'iod 
during wblC'h all state legislatures ,have had a reasonable opportunity to 
consider the question. Only applications Jiled during this period would 
accurately repreSf'nt the results of the most recent poll that could rensonably 
be taken on the subject.' 

The cases of Coleman v. Aliller· and lVi8e v. Chandler' bl'fol"1' thl' ~tate ('ourt~ 
of Kansas and Kentucky presented for judicial determination, among other 
things, the question of what is a rea80nable time undl'r Article V. Both CMe~ 
involved the question of the validity of a state's purported ratification of thp 
proposed child-labor amendment more than 12 years after it was propo~ed 
'by Congre!>s.' 'I'he rnited Rtates Supreme Court, in Dillon v. G/o.,s,· hud I'arlipr 
held that Congress, in proposing an amendment, could fix a reasonable time for 
ratification and that the 7 years it had prescribed for the adoption of til" 
l~th aInpndment waR, without Cjuestion, a reasonable timl'.' Thc Kansas ami 
Kentucky cases offered an opportunity for a further judicial decision on whetllPr 
a reasonahle time had been exceeded in those instances. . 

The state courts reached opposite results, the Kansas court holding tha t 
desl'ite the lapse of 12 years the proposed amendment still rl'fiected the "fplt 
needs of the dAY" and was, therefore, still ol'en to ratification;' the Kentucl,y 
court, on the other hand, holding that a reasonable period during which the 
state might have acted had expired, and that a resubmission of the proposed 
amendment by Congress was necessary if further action was to be· taken on 
it.' 

However, the Rupreme Court, in Coleman v. Miller, deci<1ed the qu!'stion by 
concluding that it was essentially political and not subject to judicial d!'tl'r­
mination. In so dl'ciding, the Court reasoned that, inasmuch as the Constitu­
tion set forth no sRtiRfactory criteria for judicial determination of the quP~­
tion, and since a decision would involve an al'praisal of a great varjpty or 
political, social, and economic conditions, the question was more appropriatl'1y 
one for congressional than for judicial determination. 

The ConTt !li~tin/lui~hed Dillon v. Glo.~s ,0 on the ground that COn/lrpR~ hn(1 
Ret a definite time within which the proposed amendment had to be ratifi!'d. 
It did not follow, as the Court pointed out, that when Congress has 1I0t l'Pt n 
time limitation, the courts bad .to take on the responsibility of deciding what 
constitutes a reasonable timl'. 

When a proposed amendment. is based upon the needs, f'Conomic or other­
wise. of the Nation, it seems necessary to consider, in determining what i'" n 
reasonable time, the conditions then prevailing throughout the country, amI 
whl'ther they had "'0 far changed since, the .su'bmission of the propl)sed aml'lld­
ment as to mi'lfe the proposal no longer responsive to the conception whicb 
,inspired it. AR the Supreme Conrtstated (p;' 453): 

. ',,- , '.' .",:. ii 

"bid. ,... 

: ~~;W'~~', ~~oc;tih~y)~~;r307 U.S. 433(1939).' .. , , 

4270 Ky. 1 (1937). aU'd. 271 'Ky. 2112 (1937), dfs'd307 U,S. 474 (1939). 

o4~ f't"t, !l70 (lfl24) . 
• 2:,!\ U.R, :I!l8 (1921).
, nJlrl .. 376, 
0140 Knn. aoo (1037). ... ., .. ,,' 
• 270 Ky. 1 (lO:!7). alT'''. 271 Ky. 2112 (1981i, d~d 307 U.S. 474 (11)39).
'02116 U.S. 868 (1921). 
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In ~hort, the question of a reasonable tin~e in mai)y cllses would Involve, 
as in this case it doe>'! iuvoil'e, an oppnl.i~al.of a great variety of relevant 
comlitions, tlOlitical, sociul, and economic, w'bich can hardly be said to be 
within the aplIfopriate range of evidence l'eceivllble in a court of justice and 
as to which it would be III) extravagant extension of judicial authority to 
assert judicial notice ~j's the basis of deciding a controversy with respect to 
tlie validity of an amendment actually ratified. On the other hand, these 
conditions are appropriate for the consideration of the political department.~ 
of GovE'l'lIment. The questions they involve are essentially political and not 
j u~ticia ble. '.rhey can be decided by the Congress with the full knowledge 
and appreciation ascribed to the National I,egislature of the political, social, 
and ecunomic conditions which have prevailed during the period since the 
'FUUllli"~ion of the amendment. , . 

It IIlUjt be conceded that what is a real'onabfli time in one situation will not 
n!'('''~surily be reasonable in another. To illustrate: A comparatively short time 
could pl'olJUbly he held fl"IlS01lUbie in the case of an 'amendment necessitn ted by 
the exigencif'8 of a national ellll"rgency ~uch liS a war or an econolllic crisis, 
\\'bel'('n~ a Illuehlongpr period would conceivably be rea~nable in the case of an 
lIIuendlll!'nt changing the tcrm of office of the President. The Rugge,tffi test laid 
down uy .Jameson, and cited with approval In Dillon v. Gl088, which seems to. be 
a worlmble one is that a propo~ed amell(lment­

... has relation to the sentiment and felt needs of tod'oy, and that, If not 
ratified early while the sentiment may fairly be supposed to exist It ought 
to uc rpganll"d as waived.... 

Such a te,t sets up no rigid rule which will result In a Rimilar timp limitation 
being applied to eyery CIlS!', It only prescribes that an independent judgment 
I'hould 1m used in each particular case In deciding whl'ther sufficient time has 
ela\l~ed to r!'nd!'r the pas811ge of an lII11endment unnecespary frol1l a practical 
standpoint antI ullsupported by gpueraillulllic sentiment. 

Relating this test to the rf'al>portionment petitions, Senator Rabert Kennedy
IOtntcd: . 

. . . How 100ng the Stntes have collectively to 'propose or rntify specific 
('onstitutiO'llUI ('hange has alwuys been a matter of congressional judgment. 
III deciding that question, Congress must determine when the identical acts 
of various States will ('eose to be collectively responsive to' a continuing 
pnblic inh'rf'st.' In thi" particular cal'f', over tw~thil'ds of the enacting legis­
latureR were faced with rellpportiO'nmf'nt at the time they acted and most 
of thl'I'e kA'islaturf's han' Fiuce changed in composition and outlook.' 

anti he c()lJcl1Hled : 
... Th!'r!'fore it seems to me that Congress is justified in this case in 

~ettillg II vl'ry "hort tillll' period---certainlyof no more than:! or 3 yen r8.' 
1n rl'hnttal. SPllator DirkSI'll "tated: 

The point has heen made bere this morning that these nppliclltion!l nre 
il)Yalld, becanse t!IPY dat!' uack, in some instances, to lOIli!. I think the 
Supreme Court demO'lished that argumE'ut l)retty well in connection with 
the 17th amendment, in tbe ca"!' of Dillon against Glosl'!. 'I'hat is the amend­
ment that provided for thr rli rect election O'fSenatol'l'. It waR a tta('ked be­
('al1:'e of section 3 in the amendment, which lI110wed 7 yenrR for ratification. 

Oh. the great to-do, the hue and cry that was made, that that was out O'f 
all rea~on. But wben the Supreme Court got through, they !'aid 7 years was 
a rensO'nable time. 

If T ~'elll'R is reasonahle for ratification, is 4 years an unreasonahle time 
in which to initiate, by ~tat'C application, a convention for the purpol'e of 
Ilmending the ~amc Oon~titution to which they have 7 yparR to apprO've nn 
amendment? I submit that the rule ot reason applies in every case.' 

IS A PETITION FROM A MALAPPORTIONED STATE LEGISLATURE YALID? 

A rp"t'llt Rurvey found that of the 32 states' calling for a convention on appor­
tionment, 26 states were under federal court order to reapportion at the time 
th!' IJPtitions wen' pasl!Pd.· "l!'or COlll!:ress to' accept such positions," Senator Prox­
mire stated, "would be like permitting all Democrats to have two YoteA in a 
rl'fcrpll(ll1Ill to determine wllPtbpr or not D!'llloerats should have two yotes."· 
'11~ aonore~"on·al Record 85455, Apr. 19, 1967 (dally ed.).
'11Ji(t 
• Thld., R54r.~. 
• The quo.tlon of whether ti,",. petltlo"s had to be received by Congreo. to be v.lld 

wnR not" fH~lI~Redl In the Tl"pnrt. 
"1{ll1lnn, .lIf'mm'faT" to (,'n1lf,,'rlflf I)" OonlftltuUotlal Oonvtn.ttoft" Library of CongreR"

JJrghdn tlVA H.e(pren'ce Re-r:vlee f l\fnr. 21, 1.967,). 
0113 COIIgrc,,.ional IIecord S420V. Mar. 22, 1967 (dnilyed,). 
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Senator Tydingl!, agreed with Senator Proxmire, and in a lengthy floor speech, 
urged OongrcRS to disregard-as invalid-petit/onR from malapportioned legis­
latures. "Every first year law student," 'l'ydings said. "knows the basic principle 
of equity that a claimant 'must come into court with clean hands' ... In my Judg­
ment, no illegally apportioned legislature has 'clean hands' in calling for a con­
stitutional convention to legitimize its own illegality." 1 

In reply. Senator Dirksen stated, "I defy Senators to flnd anywhl're, in any de­
cision, the word 'illegal.' The court has never said that a malapportioned legis­
lature is an illegallegislatnre." • 

Continuing, Dirksen added: 
It has been said that some of the legislatures puRRed these resolutions when 

they were malapportioned. If that made this action im'alirl, then why. not 
apply the same rule to everything that those legislatures diU. from the time 
they were malal>portionl'd? Why not strike down the a'pproprlations, strike 
down the validation of nominations to State courts and to State offices, strike 
down all the policy legislation and statutes they may have passed? 

Besides that, 25 of those States which are alleged to have been malappor­
tioned approved 25 amendments to the Constitution, and we still accept 
them as valid. . . 

In the cll!'e of Rllan v. Tin8/ey,' the court held thnt to rule invalid alllcgislatlve 
acts-or even those acts which appeared to favor over-represented interests-­
pa~Rcd by llutlnpportionl'd ll'gi~lntnr!'!! "would produce cbaos."· 

Agreeing with the Ryan ca~e, Senator Tydings stated: 
In. certain circumstance!!, however, malapportloned legislatures can take 

action whiCh flagrantly violates tllecitizens' right to equal represl'ntation 
and which evcn after reapportionment cannot readily be corrected. The 
courts have recognized this problem, and have acted to protect the rights of 
State citizens to equal representation by forbidding such action by malappor· 
tiolll'd ll'gi!datllres.'· . 

1'he !'Ienntor rplied on the cn~e' of Toombs v. Fort.,on· for illustration saying: 
In Toombs against l!'ortRon, a three-judge Federal court enjoined the 

Gporgin General Assembly from calling a con.s.tltutional convention to revise 
the State constitution "until the general nssembly is reapportioned in accord­
ance with constitutional standards." In its order. the cou'rt stated: 

We do not feel that it would b~,proper ,to permit sucb new constitntion 
as may be proposed to be submitted to the people for ratification or 
rejection when It is, as is the case here, proposed under conditions ot 
doubtful legality by a malapportioned legislative bpdy. (Order dated 
June 24.1964, Civil Action No. 7883.) . 

As this order was being appealed to the Supreme Court of the United States, 
n new electioil was held in Georgia. The Supreme Court remanded the case 
for a determination whether, in view of the new elections, the order was 
still necessary. (379 U.S. 621 (1965).) As Mr, Justice Harlan pointed out in 
his dissenting opinion. this disposition clearly indicated that the lower court 
conld properly issue the injnnction.' 

On the other hand, legal analysts point out that In this case the lower court 
did not enjoin the General Assembly from "calling a convention to revise the 
State constitution" and that the Supreme Court did not. rule on whether a 
malapportioned legislature can call BUch a convention. In tact; the order of the 
lower court stated explicitly that It did not prevent the calling of a "conn'n· 
tion of the people to revise, amend or change the constitution," the delegates being 
elected and apportioned "based on population as near as practicable." The court 
order involved in the Toombs ca~e was directed against submission of a new 
constitution drafted by the legislature itself, but it left no doubt that the 
ll'gislature could call a convention to draft such amendments. 

'133 COtlllrp.B8jonal RecQrd 85451-112, Apr. 19, 1967 (dally.ed.) • 
• I bid.,.81i643. 

a R!I"tI v. TltI.le/l, 316 F. 2d 430 (10th Clr.1963). 


:~~;dog,i:;!810tllll Record 854lil, Apr. 19, 1961 (dallyed.). 

• 205 F. SUIIP. 248, • 

'113 Oongre88lnn.al Record 854[;1, Apr. 19, 1961 (dally eel.). 
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The Supreme (lourt sent the case back "for recon~ideratlon of the desirabll!ty 
and need for the on-going injunction." The constitutional amendment drafted lJy 
the legislaiure was not placed on the ballot. a new legislature had been elected, 
and the Court was told that to assume that the new legislature would revive 
the proposal was "highly speculative." 

Justice Harlan. joined by Justice Stewart. felt that the Supreme Court 
should have passed on the issue and should have upheld the power of a legis­
lature-"eyen a malapportioned legislature"-to propose and submit constitu­
tional amendments. The Harlan-Stewart dissent includes the following views: 

... I can find nothing in the' Fourteenth Amendment. elsewhere in the 
Constitution. or in any decision of this Court which requires a State to 
initiate complete or partial constitutional change only by some ,method in 
which every voice in the voting population is given an opportunity to express 
itself. Can there be the Slightest constitutional doubt that a State mlly lodge 
the power to initiate constitutional changes in any select body it pleases. such 
as a committee of the legislature. a group of constitutional lawyers. or even a 
"malapportloned" legislature-particularly one whose composition was con­
sidered. prior ·to this Court·s reapportionment pronouncements of June 15. 
1964. to be entirely and solely a matter of state concern?' ~ 

MAY A STATE RESCIND A PETITION CALLING FOR A CONVENTION? 

In a recent editorial, the Wa8hinuton P08t suggested that: 
A second line of defense is to launch rescission movements in stares 

which have given their approval. We are glad· to note that such a bill has 
been Introduced in Maryland. It should be paased despite the adjournment 
rush. Indeed. every state which rushed thIs resolution through a malappor­
tioned legislature should take a second look at it. Senators Proxmire and 
Tydings may not be on solid ground in urging Congress to reject the resolu­
tion because 26 of the 32 legislatures passing it were Improperly appor­
tioned. but that is certainly a good reason for the states themselves to recon­
Rider tll£'ir rash action.' 

May a state, once having made application for'the call of a constitutional 
convention, withdraw or rescind its application? Some writers' on the subjpct
believe thnt the legislatures may do so; at least one does not.' 

'1'l1e Snpreme Court. in Coleman v. Miller,. on the question of whether a state 
could withdraw or resciIid its prior rejection of a proposed amendment to the 
Constitution, stated that the matter concerned a political question over which 
Congress had the ultimate power of decision. Congress. with respect to the 14th 
amendment. did not permit the states of Ohio and New Jersey to rescind their 
ratifications of that amendment. It has taken no position with respect to the with­
drawal of state appUcation8. 

If precedent of the ratificatl&n process Is followed. then It would seem that 
legislatures could not withdraw their applications. However. the wisdom of 
applying such similar reasoning may well be questioned. 

The 'present attitude among legislators seems to be that withdrawal is a per­
missible procedure. The application process is. of conrse, distingUishable from the 
ratifying of proposed amendments. In the one instance, In a state appllcation only 
nn Initiating action is sought with no one finally committed to the substantive 
proposition contained in the application. ~ot even the state which submits it. 
In the other instance, Congress has completed its work and is committed to the 
pOSition outlined in the proposed amendment. Since this question is a political 
~)lle, Congress. notWithstanding its earlier decision on ratifications. can permit 
tbe states to withdraw theIr applications. r'.· 

DOES CONGRESS HAVE POWEB TO RESTRICT THE SCOPE OJ!' A CONVENTION'S 
lJELIBERATIONS?' . 

In November. 1965. Senator Dirkslln. addressing the National Grange in Topeka.
Kansas. stated: " 

'Fort.on v. 1'oomb., 870 U.S. 621 626 (1965). ' 
. • Tbr W(JRhfllptO" PORt, Mnr. 24, 1967. editorial. .As noted previously, p. 3, the Maryland

bill f.ned of pUB"a)!e In the arljournment rusb. 
'(:''''lIl1er, "Shall W. n,"vlRe tbe C~nBtllU, tlO'!.:' 77 Forum, pp. 321, 325 (]027) ; Tuller,

"A C~n¥.ont on To Amen.l the Con.t1tlltlon-why Needed-How MAY ft Be Obtained,"
lila Not"I" Am"rlcan Re1JI"I~, pp. 888-84 (1911) •

• 1'1,," P""knrtl, F. F., "H,'.elndlng MelDorlnllzntlon Resolution.... 80 Ohl-K"nt La", Ref!. 
339 (11)1;2), 

'307 U.S. 433, U8-4D (1DaIl). 

59-609 0 - 80 - 71 
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There cim be and is a genu inc fear of a constitutional convention on the 
part of many thoughtful people who urgently are working toward ellact­
ment of a constitutional amendment. 

The fear is simple. There has never been a constitutional convention since 
these United States become a nation. There is strong legal opinion that once 
the states have mandated a convention, the courts nor the executive can 
control it, guide it, or establish the matters with which it would deal. 

A constitutional convention. many sincere people believe, would, once 
unlocked, spread in every direction.' 

In the recent Senate debates over a constitutional convention, the following 
colloqUY occurred between Senator Dirksen and Senator Proxmlre: 

Mr. PROXMIRE. I wish to ask the Senator from Illinois if he still f('('ls 
that sincere and thoughtful people' feel that way, or whether he would dis­
agree that sincere and thoughtful people feel that way. 

Mr. DIRKSEN. Oh, I never disagree with sincere people, but I call attention 
to the fact that I set up some premises and then proceeded to knock them 
down. 

Mr. PROXMIRE. Would the Senator concede, as he said 2 years ago, that 
there is strong legal opinion that once the States have mandated a convention, 
the courts, as well as the executive, could not guide or control such a 
convention? 

Mr. DIRKSEN. Exactly; and for what reason? If the court!! or the executive 
could guide and control a convention, why have article V? That is what 
Hamilton was pointing out in his papers when he spoke about a hostile 
government that would not give ear to the people. So here we have the power 
of the people, and it is provided for in article V. 

Mr. PROXMJRE. So the Senator is not only saying that if this convention is 
called It can go In any direction, but is he now adding that In his judgml'nt 
this is the way a constitutional convention of the people should develop? 

Mr. DIRKSEN. That is right, and the States' upon their applications have 
indicatl'd an interest In one thing, which is the question of apportionment. 

Mr. PRoxMlIn>. Then, the Senator would entertain only those petitions 
which would specify they are interested in apportionment; others would be 

,considered invalid? 
Mr. DIRKSEN. I do not run the convention. 
Mr. PROXMIRE. No, but the 'Senator from Illinois is one of the most infiu­

ential Members of this body and the principal proponent of a constitutional 
convention. He would certainly have a major influence on what the petitions 
acceptable by the Congress should contain and' what Congress should consider 
in gIving force to the applications. The Senator is taking the position thnt 
only those petitions which would seek to overturn the one-man, one-vote 
principle would be entertaihed. 

Mr. DIRKSEN. That is toe only thing that ,the legislatures bave asked for. 
Mr. PnOXMIRE. There are a number,of States that have asked for a convl'n­

tion that would restrain the powers of the courts over some legislatures. 
Mr. DIRKSEN. The fear is expressed that the legislatures would run hog 

, wild. Apparently the Senator has no confidence in his State legislature.' 
Assuming the right of the Oongress to call a convention into being, hns it the 

further right to impoRe restrictions upon its actions, to dictate to the con'l'ention 
its organization and modes of procedure; in short to Bubject it to the re~traillts 
of legislative law? . ," 

Those who deny that Congress has the pow;er to bind a convention rely heavily 
on the so-called doctrine of "conventional sovereignty." According to this theory. 
a convention is, in effect, a premier assembly of .the people, a representative 
body charged by the people with the duty of framing the basic law of the land, 
for which purpose there devolves upon it ,all the power which the people them­
selves possess. In short, tha·t for the particular business of amendring and revising 
our Constitution, the convention is possessed of soverelgu power and therefore 

,is supreme to all other government branche.'1 or agencies. . 
For those who hold that such' a convention would be,~ "premier assembly" of 

the people embodying their ~overeigu powers and would be unllmlted and abso­
lute, the followIng apt description was made in 1847, in connection with the 

. ",',,1 

1Edward., "R.slst CODatitutlnnnl Conventlnn Plan." OhlclIgo 7'''' • .,''41 (Mal'. 27, 1987) . 
• 11!l Cono"••lollal Record S1i462. Apr. 19, 1967 (dal17 ed.). 



1117 


128 


Illinois State Constitutional Convention (and it is pertinent to a lredersl con­
vention) : 

W(' are herp, the sovereignty of the state. 'Ve are what the people of the 
state would be If thl'Y were congregatea here in one mass meeting. We are 
what Louis XIV said he was-"We are the State". 'VI' can trample the con­
stitution uuder our feet as waste paper, ana, no one can call U8 to an account 
Rllve the )leo!,I!'.••.1 

8ixt;l" ~'!'arR later, a similar view was expressea by Senator Heyburn in tile 
United 8tntes Senate: 

When the people of the United States meet In a constitutional convention 
there I" 110 power to limit their action. They are greater thlln tile Constitu­
tion, IIml tll('Y can repeal the provision thllt limits the right of IlInendment. 
They ean repeal every section of It, because they are the peers of the people 
who mllde it.' 

On the other hand. those who a!'f(crt the right of the Congress to bind 11 con­
vention ('on tend that the convention is, in no proper sense of t.he term, a sovereign. 
It. If<, tlll'Y argue, but fin agency employed by the people to institute or revise 
funclnmentJlI law. The argnm('nt contlnues as follows: While there may be a 
special digllity attacbingto a convention by reason of its framing fundamental 
law, no !luch dignity or power should attJach which would invest it with a primacy 
over otllel' branches 'Of government having equally responsible functions. A COII­
f<titutional conventi'on has the general charncteristlcs of a lcgl!llature but with 
the functions and organization only of a committee. Since its assembling is in­
frl'quent and dependent, for the most part npon consid{)rations of ('xpedienc1, 
it follows that the Congress, whose function it would be to declare and enforce 
the eXllediency, would be tbe proper body to determine the time and conditions 
fol' its ass£'mbling and to announce the will of the people in relation to tbe scope 
of the hU8inl'ss committed to the convention. 

B('fol'e con~idering ·the power and scope a1' a constitutional convention, it is 
Im[lortant to distinguish between a revolutlono ry convention and a t'onstit.utional 
cOllvl'ntion. ~11e revolutionary convention, as its name implies, is paTt of the 
n p)larlltu~ of a revolution. Jameson says it consists of those bodies of men who, 
in times of jlolitical crisis, assume or have cast upon them, provisionally, the func­
tion !if )(oYt'l'nllll'nt.. ' Thl'Y either supplant or supplem{)nt the existing govern­
lI1{'ntalorganization.'

A ('Oll~titutional convention, on the other hand as its name implies, is con­
stitutionul: not simply having for its object the framing or amending of eon­
f<t itut:inns. but as being within rather than without the pale of fundamental law. 
It i~, RHY~ Jameson, "ancillary and subservient and not hostile and paramount 
to" til{' g()\'PI'IlIll('nt then exiRting.' 

A conRtitl1tional com'ention appointed under law alld the Constitution, which 
111'(,"UIII(,8 io ov('rpllss the limits imposed upon it by its creators, and seeks to do 
net., re'luiring the exercise of revolutionary powers, ceases to be n constitutional 
('ollventiOl1 and becomes in the eye of law an extralegal or revolutionary con­
vpntioll.'

It might he w('I1 to note at this point that while the constitutional ('onvention 
of 1787 actt'd beyond the scope of its authority, the Congress itself ratified and 
consented to the action of the convention and, In fact, transmitted its proposals to 
the states for their ratification. At no time did the convention seek to bypass or 
overrule the Congress; rather it submitted the draft Constitution to the Congress 
for its ('oIlRi(lcration and approval.' . 

Many a uthorities agree that a constitutional convention, once convened, would 
be limited by Article V. Tile rea' area of di8agreement f8 whether a convention 

, llJillOI., CnllRtltntionni Con ...~nUon (1847), ,lebates p. 27 • 
• 4fl (.'o"gre..iollnl Reaord 2769, Feb. 17, 11111. ­
'Jnmp"on. G011.t/.tlltional Gonvention, (4th ed.; 1887), p. 6; see aiso 85 Michigan Law 

Review, pp. 284-85. 
flbid., JI. 6. 

: :;~I~;;IlV' ;'~;l I'n.', "How Cnn New Jersey Get It New Constitution," 6Unlverdt" Of 
NeUJark Law Review (1941) pp. 7-8; Stephens, Gon8UtutlOM/ Oonvention Report, Georgia 
BAr A••ocilltlon (1931) p. 219 .. 

'.1. M. Beck, The (Jon.mullon 01 the United Statu (New York: Oxford University
I'rMl8, 1l124), p. 173 et .eq. 
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would be furtller limited: by the condition" 8et jortll in 0 c01lgreB~iollal art calling 
it together. " I i 

~'or ('X:lIIIpll', Sl'nator .Tllcoh .Tn vits (R. N. Y.) rl'CNltly "tated: 
I doubt very much that the Congress of the United States can limit such a 

constitutional convention when It passes a, measure of Impleml'ntation con­
cerning what is requested by the States. ' 

A constitutional convention, even If elect(!d under It congressional ilia ndn te 
lilat It could deal with only one suhject, could run away. After all, it would be 
a duly created constitutional convention, and it could. propose any amend· 
ments which it d..cid~d it wished to propose, suhject to ratification.' 

~rhose who do not think a convention would be limited, point out that u connn­
tion ought to be independent of Congress-free; eV,en tQ,alter the powers of Con­
gress itself under the Constitution. 'l'hey offer the argument that it was f('ar of 
this contention which caused the Congress, after much pressure had been brought 
to bear on it for a constitutional convention, to adopt Instead, under the tir~t 
method, the propOflU1 which resulted in the 17th amendment to the Constitution 
on the popular election of Senators. Many argue that if Jameson's thl'ory of an 
ancillary and subservient convention was valid, the Congress would have h:\(1 no 
need to fear the then proposed constitutional convention in that Congress could 
have restricted the convention in its work and. among other things, prohihited it 
from dealing with the question of senatorial elections (Art. I, Sec. 3). In adopting 
the first alternative method In the amending process, they argue that the Con­
gress, in fact, conceded it could not control the scope of a convention's pro{'eedlngs. 

ThiH whole matter, of course, can be dismissed ns being more argumentntlve 
than decllllve. The Sl'nllte took the easy way out and avoided the Issue. Whatever 
its merits, it can hardly be said that the Congress, in propoSing the 17th Amend­
ment to the states, decidl'd this all·lmportant Issue. 
- While this question, then, has never been directly d{'cided by Congress 01' by 

the cOllrts, it has been argued thnt the whole scheme, history, and development 
of our government, its laws and institUtions, require the control of any conven­
tion and the most logical place for exercising that control would be In the enabling 
act conv{'ning it, or in some other federal statutory law, . 
~. Dodd has no doubt on this question. He noints 'out 'th'at nconvention doe!< not 
sup!'rsede the existing government; it "is bound by all, restrictions either 
expressly or Impliedly pillced upon its actions by the ConstitUtion in force at the 
tinw." , In the case of our ff'<ll'rnl Constitution, a newcoristltution as propo8f'd Uy 
II convention certainly could not become effective until promulgated and, in 
accordance with- Article V (which permits Congre,slI to select' the mode of notlfi­
catiou), ratified by the legislatures of three-fourths of the etstes. A convention 
then is an instrulIIl'nt of government and acbl properly only when it stays within 
the orbit of its powers. Since the Congress is the branch of the federal govl'rnment 
which has the duty of calling the convention, arid since it acts at the re<luPl'ts ot 
the states, and sillce both, in thl! filial analysis, represent the people. Ule ultimntH 
source of all power, a federal constitutional convention, to act validly, would 
neccARarily have to ~-'tny within the deSignated limits of the congr('sl'ionnl nct 
which called It Into being. 

Inherent In all questions concerning constitutional law 18 one relnting to the 
effect various articles of the Constitution have on each (jther. Article V is no 
exception and must be read and viewed in the light of all the other provisions of 
the Constitution. 
_ In connection with congressional power, a provision which affects substautiaUy 
all JlroYi~iolis is the l'lo'cnlle«l IIl'cessaryand proper clause.' It l'ellds: 

['l'he CongresR !'hall have Power] ... to mnke nil laws which shall hI' nl'ce!<­
sary and proper for rarrying into Executi9n the foregoing powers, amI nil 
other Powers ve~ted by the Com;titution in the Government of tbe United 
StateR, or In any Department or Officer thereof. 

By its terms tiwre is conferred upon Congrl'ss : 
(1) the power to make ali'lawllwhich Fhlill bl' neces8'8ry and proper for 

carrying into execution all powers wbl~h hlid I)reviom;ly beE'n ('onfelTl'll and, 
in addition, (2), all other pmwrs vestl'd by tbe Constitution in the GOI'ern­
lIIt'nt ofthe TJnited States....' 

'11:1 OOIl""..lonol Renard Rfj4!'i8, April 19, 1967 (dlllly ed.1. ' 
• Dm1fl. 'I'he Rcvi4ion nn,l Ampndment 01 State (Jon8t!tutlon" p. 93 (1911').
I U.R ConFltttlltlnn, Art. I, Rpc. 8, cl. 18. "'. _:\ 
• Wn.t""D, The Oo".tltution of the Un.ted IJeote., 1,701 (1910). 
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In addition, Bonfield would argue that an additional reason exists for not 
;counting the present petitions as "applications" for an Article V convention. 
He writes: 

Article V . ~Iearly specified that Congress "shall call a Convention for 
. propos·tng Amendments." The process of proposing amendments contem­

plates a conscious weighing and evaluation of various alternative aolutions 
to the problems perceived. ' .. 

If Article V contl'mplates this kind of a "Convention ..• for proposing 
Amendments," the re~olutions sponsored by the Council of State Govern­
ments Should ·be deemed Insufficient applications within the meaning of 
that provision. Instead of requesting a deliberative convention with full 
power to propose to the states any amendments dealing with the subject
in qnestion that it thinks proper, these resolutions demand "a convention 
for the purpose of proposing the following article as an amendment to the 
Constitution of the United States." As n result,the resolutions in issue really 
call for a convention empowered solely to approve or disapprove in a m&­
chanical way the text of specific amendments that have already been "pro­
posed" elsewhere. III this sense, the proponents of these resolutions seek 
to make the "Convention" part of the ratifying process, rather than part
of the deliherative process for "proposing" constitutional amendment. Con­
sequently, the resolutions In question should not empower Congress to C'81l 
a convention authorized to submit amendments to the states for ratification. 
They are not "Application[s for a] CdIi\letitlon •.. for propolling amend­
llH'lltR" as Al-ticle V demands j rather, they are applications for a conven­
tion empowered solely to approve or. disapprove the submission to the states 
of particular amendments "propoRed" elsewhere. 

}<'urthermore, Congress has no authority to treat the resolutions spon­
sored by the Council of State Governments 88 applications for the kind of 
convention Article V does contemplate. It cannot be inferred from these 
resolutions requesting a convention empowered solely to approve or dis­
approve particular amendments for submission to the states, that the state 
legislatures tendering them would be satisfied or willing to have a plenary 
convention consider the problems at which these amendments were directed, 
and submit to the states the solutions to those problems that the c01l,ventWn 
deems best.' 

Dr. Brickfield points out, however, that: 
Under article V, Congress calls the convention after the required number 

of state~ have submitted petitions. It has the duty toann'Ounce the will 
of the State legislatures in relation to the scope of the convention's busi­
ness and, under the necessary and proper clause, it may set up the pro­
cedures and conditions so that the convention may not ooly function, but 
that it may control the convention's actions to make certain thnt It con­
forms to the mandates and directives of the Congress, the State legislatures,
and ultimately the people. Thi8. does not mean that the convention may 
not emcrci8e its free will 011, the 8ubstantivc matters before it; it mean" 
8impltl that itll 10W shaZl be ea:ercised within the framework set by the 
con.'lressiQna' act calling it into being." 

If Brickfleld's contentions be accepted, state applications may be considered 
as mandates to the Congress, not only to call the convention, but also to specify 
the scope and limit of a convention's deliberations In accordance with state 
directives. In 1957, the State of Indiana In five separate applications ca1ling 
for conventions to consider five different subjects set forth the above theory 
in the following language in Its .resolution : ,. ;; / .. 

For the reason that the power of the sovereign Ststes to propose amend­
ments to the Constitution of the United States by.conventlon under article V 
bas never been exercised and no precedent· existS for the calling or holding
of such convention, the State of Indlatlli. hereby declares the following
basic principles with respect thereto~ that the power of the sovereign States 
to amend the Constitution of the United States under article V is absolute; 
that the power of the sovereign States to propose amendments to the Con­
stitution by convention under article V is absolute; that the JlOwer of the 
sovereign States extends over such convention and the scope and control 
thereof and that it is within their sovereign power to prescribe whether such 

• Bonfteld,,Pp. 66~6.'1. 
• BrickllelG, p. 118. (Emphasis added.). 
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Thil'l clanse has been declared to .be an enlargement of the powers granted.to 
Congress aud enables it to select the means necessary 1 to effeetuate those powers. 
Thus !'tince Congress, under Article V must call the convention, it of necessity mUllt 
have the power to fix the date and place of meeting. Further, since Article V places 
on Congress the function of selecting the method of state ratiflca:tion, it must 
If'gislate into law a set of federal rules governing the process." There Is then a 
close relatiouship between the principal congressional power conferred under 
Article V and the supporting or ancillllry powers', conferred under tile necessary 
and proper clause, to carry the principlIl power into execution. Without the sup­
porting power, the principal power would cellse to exist.' 

These powers apply not only to procedural functions such as convening the con­
vention 'Rnd a(lopting the mode of ratification, but they also apply to the vital 
issue of declaring whether the convention shall consider either a single subject, iI. 
limited number of subjects, or a large scale overhauling of the Constitution. As 
will be discussed below, C()ngress, acting on the applications and at the request 
of the state legislatures, may limit Ithe scope of such conventions and as a corol­
lary it follows that Congress may adopt the means necessary to invoke such llmita-, 
tion upon the convention. . 

DO STATE APPLICATIONS CONTROL THE SUBJECTS CONSIDERED IN A CONVF.NriON1- .... · 

Arguments in recent years have sought to shift Rome of the emphaRis on control 
over federal conventions from the Congress to the state legislatures. In support of 
this poSition of state legislative control, the Stlfte of Georgia, in an application fOJ;, 
a federal constitutional convention Which would have tal,en up the problem of 
reVising the constitution generally, declared in its reSolution that the federal con­
vention was to amend the Constitution: ' 

... in the particulars herein ennmerated and in s11('h others as the people of 
the other States many deem needfnl of amE'llllment.· 

New York, in 1931, in declaring its right to control tile ~cope of federal conven­
tions, made application for a convention to propose fin amendment to repeal the 
18th Amendmpnt "and no other article of the Constitution." • 

In recent years, many States have expressly cited in their petitions the partic~ 
lar suhject matter they Intended that the convention should consider. 

In fact, of the 32 llpportlonment petitions currently under consideration, 29 in­
clude the exact wording of the amendment to be considered and proposed by the 
convention. . 

Professor Bonfield argues, however, that: 
The no/ion that 8tate applicationll can limit a eanrenlion called pur8uant 

thereto 8070/11 to a con8ideration of amendment.~ dealill!7 with the 8ame' 
general .~ubject matter all that contained in those applications i.~ not widely 
«e('('pfell. It hilA heen insillted that "the nature of the right ('onferredupon 

. the state legislatnreR in requesting Congress to call a conRtitutional con­
yention is nothing more or l('ss than the right of petition." The .Convention 
it.~clf is a Federal in.,trumentality set up by Oongress under p01Oer8 granteq; 
to it by the Oon.~titutian. Since Article V direcbs OOflgrc811 to call the con­
YenUon, and is silent as to the details of such a body, OO1lgre.~8 is the only 
authority entitled to 8pecify thalle details. Consequently, if any power can' 
limit such a convention to the proposal of amendments dealing with the 
same subject matter as th'llt contained in the state applications, it can only
be Congress. "State legiAlatures ... have no authority to limit an instru­
mentality set up under the federal Constitution .•.• The right of the legis­
latures is confined to applying for a convention, and any statement of 
purposes in their petition would be irrelevantu to the scope of powers of 
the convention." • . " 

" 1 r.rcClIlIoch v. Mnryland. <\ Wheat. lI16 (U.S. 1819),' U.S. Congress, Senate, 82d Cong"
2d 8e"•. , 1952, Senate Doc. 170, Oonstltutlon 0/ the Un ted. states 0/ America (19112), 80T. 

• Rottschneffcr. Handbook on American OonatUutiona! Law 387 (1939). ,
'Tucker. Ganotitution 01 the United. States (1899), 1.368, but see Tucker, Ibld./·p. 3611. 

The "necessary and proper" clause stated to be unnecessary since CongresB, havmg heen 
granted a prinCipal power, by' lmpllcatlon may adopt the means necessary to execute 
the po",er. .' 

• U.S!. Congre.", Senate, 71st Cong., 2d Seal., 1980, Senate Doc. 78, p. 21!. 
• ·'75 UO""re8~ional Record 48. 
• Bonfield, pp. 677-78. . 

http:granted.to


1121 


132 


convention shall be general or shall be limited to the propo~al of a specified 
amendment or of alll('ndments in a specified field; that the exercise by the 
sOl'ereign States of their power to require the calling of snch COllYention 
contemplatc!! thnt the npplications of the sel'eraJ States for s11ch convention 
shall. prescribe the scope thereof and the essentinl provisions for holding 
the 8nme; that the scope of such convention and the prol'isions for holding 
the same nre established in and by theapplica tions therefor by the legis­
latures of the two-thirds majority of the 8e\"l'ral States required by article 
V to call the same, and that it is the duty of the Congress to call such con­
vention in conformity therewith; that such convention is without power to 
traDl'cend, and the del!'gntes to s\1ch cOllYention are without power to act 
except witliin, the limitations and prol'isiolls so prescrilJed. 

Brickfleld has summarized his findings in this regard as follows: 
Just how far States may go in imposing their wills on conventions is a 

matter on which the Fouuding Fathers failed to define the limits In article 
V. It is f'vWent, however, that together, the Congress and the State legi~­
lntul'es play the dominllut roles. Together thpy not only initiate lJut al~o 
finlllly approve the work of any convention. With this nltimate power at 
their command, they may fence oil' the lJoundarles of power within which 
a com-ention must operate. 

While both have importnnt 1'OIeR, tbe greater and final power ... lies 
in the Congress of the United States, not so mnch becanse of the exprl'ss 
provision8 of article V which creates the power, but by rea~on of the article'!! 
failure to place sanctions on the Congress and for its failure to provide for 
review of congressional action.1 • 

DOES CONGRESS HAVE THE POWER TO REFUSE TO CALL A CONSTITUTIONAL CONVENTION! 

May Congre~s refuse to call a convention should the requisite nnmber of 
states comply? The Founding Fathers included the Convention provision in 
Article V as It l'l'rnedy for tbe states to bring about constitutional reform in the 
event the fr(]PrHl j.(O\·(,],IlIOPllt refused to do 80" It WIlR certainly tlwir intention 
that Congress should have no discretion in the matter of calling a convention 
OIH'e two-thirds of the stutes Ill.plied.' . 

Madison, on the qnestion, stated : 
It is to he observed howe\'er that the question concerning a general 

cOlwention will not helong to the Federal Legislature. If two-thirds of tbe 
Statl's apply for one, Congress cannot refuse to caU it: if not, the other 
mode of IlIllPm]ments must be Il11l'sued.' 

James Iredell, before the North Cnrolina ratifying convention, also staterl: 
... that it was very evident that it (the proposal of amendments) did not 
rlepeud all tlJe will of Congrpss; for that the legislatures of two-thirds of 
the Stutes wpre authorized to make application for calling a convention 
to propose amendments, nnd, on such application, It is provided that Congref<s 
shllll ('all 811('h convention, so that they will hal'e no option. (l~lIlphasiR 
III original. l' 

In addition to the aboy!' stat!'ments mm]!' ('out!'mporan('onsly with the adoption 
of theCollstitution as to its true intent, there are the express words of Article V 
that CongrPRs "shall call a convention." But suppose the Congress rpfllses? Is 
there any process or machinery under our constitutional system hy which the 
Congress could be compelled to perform this duty? It is argued lJy some t1l1tt 
the congressional act being ministerial, the conrts could compel tbe legislative 
iJranch to act by way of mandamus, otherwise the whole intention of the framers 
would be n nlli fied.· 

1 Brlckfteld_ PIl. 25-26. 

2I Fllrrllnd. The Records 0/ tile Fer/e.·al Convention_ 0/ 1787, 203 (Rev. ~d. wan. 

3 ~pp eXf'rrntft from the ron~tttlltif)nnl d('hnte~. W. K. Tuller, uA CODypntion To Amend 


the Constitution," quoting from Elliott'R lJebafes, ln3. N. Amer. Rev. 375-78 (lOll).
'DocI/menta.." History 0/ the Oonatitution, V, 141, 143, citing lIfadlson's letter to Mr. 

Eve, Jan. 2, 1789. 
"IWioff·. Dcb"te.• (2d e,l.: lO~7). IV, p. 178. But see Walter F. DOfld. "JudiCially Non­

Bnrore'Rble Provisions of Constitution," 80 UniverBU" Of Pen.n8ylvtlnia. Law ReView, p_ 82 
(l!)~l), "In general, a constitutionAl provision. which states that a 11'"lolnture 'shall' 
pprrorm n. duty Is eQuivnlent to n fl.tntpment that It Imn.y' or 'Rha.J11Jnve pOl\'er.'" 

8 Tullpr. "A Convf'ntjon 'ro Am~nd the ConRtitution," 103 North American Revi('uJ., TlP. 
~'i1'''-'<\l (1911),; Cnvllller. "Shall We Reville the Constitution 7" (1927), 77 FOrltm.. pp. R2R­
25: F. E. Packa rd, ..r....".1 Facets of the In""me Tnx Rate .Llmltation Program," 30 OM­
[lent Law Rev. 128 (1952). 
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Both Dr. Brickfield and Professor Bonfield take issue with this argument.
Drickfleld ~ta tes ; 1 " " 

It seems more likely, however, that the'courts would refuse to issue such 
a writ for the same rea~ons that theyhllve ,refused to issue writs on the 
President of the United States, namely th!!.~()Ctrinr of separation of powers 
which proscribes action by one branch of our Government against another. 

In Mississippi v. Johnson. the Supreme Court, among other things, pointed 
out that: I " ,

The Congress is the legislative branch of the Go;vernment;, the PreR­
hlent is the executive department. Neither can be restrained In its 
action by the judicial department; though the acts of both, when per­
formed; are, in proper cases, sulJjl'ct to itR c9g9izance.· 

Agreeing with Brickfield's statement, Bonfield notes that: 
. . .. the courts have never issued an injunction or writ of mandamus 
" directly against the PreRident or Congress lJecause of the doctrine of RelJa­

ration of powers embodied in our National Constitution, and the consC'lJll€'nt 
obligation of re~pect owed co-equII-1 branches of the National Government by 
the Federal judiciary. To do ~o berewollld'reflect a "lack of respect" for the 
actions of a coordinate branch of the Federal Government in regard to a 
subject that may even textually be exclusively committed to its judgment 
by the Constitution. Therefore, aside from the very practical inability of the 
courts adeqnately to enforce any decree, directing Congress to call such a 
convention, sound reasons and well-established precedent dictate the correct­
neSR of thp aRSIIlIlption that it lRckR the Iluthorityto do so.' 

Do recent cases, such as TJaker v. Cal'r, su.pra, and Westbe,.,.y v. Sander.~,' iI){ll­
cate that the Court might be more willing to enter the political thicket? Senator 
Hruska clearly believes that these cases wo~ld support Supreme Court inter­
vention, reasoning: 

The Court has had no difficulty in recent cases involving the legis­
latures. Granted they are State legislatures, but. the principle remains 
the same. The Court secured compliance with' its orders even though the 
action involved was to a certain extent legislative whereas in our case it 
clearly is not. These cases involved apportionment, beginning with Baker 

, against Carr and more recently Reynolds against Sim's, and related cases, 
In those instan!'es, where a legislature refused to obey an order t.o redistrict, 
the Conrt developed its' own dlstricting plan and directed elections to be 
held. It is r!'ally not arguable that the right of two-thirds of the State 
legislatures for a Constitutional Convention clearly provided by article V 
is less a right than that of the people of Tennessee to have reapportionment 
of their State legislature. 

Should the Congress fall to respond affirmatively to the applications of 
the legislatures of two-thirds of the States for a Constitutional Conventl.on, 
it would appear that the Supreme Court could enforce this right, and that 
precedent for it to do so exists. Should the Congress refuse to comply with 
the writ, the Court, in enforcing this right, could itself order the Con­
vention. Some State legislatures, I would be certain, would pursue this 
form of remedy should the Congrpss fail to act.· 

Bonfield, on the other hand, argues convincingly that these cases are Inap­
pasite. He writes: 

Recent cases holding that the courts can force the states to reapportion 
, their legislatures conformably to equal protection, or that the courts can 
force state legislatures to draw congressional dl,stricts so that they are as 
nearly equal in populatian as practica'bllf are inapposite hl're. The renson 
for this is that "it is the relationship 'between the judiciary and the coor­
'dinllte 'branches of the 1!'ederal Government, nnd not tIre federal judiciary'!! 
relationship to the States which gives rise to the 'political question.' " That 
is, "the nonjusticia'bility !1f a political question is primarily a function of 
the separation of powers." Judicial review on ,the merits of 9bate legislative 
apportionment ar the drawing of congressi'Onal districts by the states only 
involves fedel'lll judicial superintendence of .tate action or inaction: but 

, Brlcklleld, 1'. 11.
MIBSlsBlpp[v. Jobnson,4 Wall, 475,500 (U,S. 1866)L,

• Honfield, pp. 672-73• 
• Westbi>rry v; Sanders. 376 U.R, 1 (1964).

"113 Congreu/oR81 Record S6654-5:1, May ]0, 1967 (dallyed.). 


I 

http:Conventl.on


1123 


134 

judicial review o:t Congress' failure to caU an Article V convention directly 
involves the federal courts in an etrort to foree its co-equal branch of gov­
ernment to perform a duty e%CIUllively entrusted to it by the Oonstitution.· 

From a legal standpoint, BriCkfield coneludes, the same situation exists "as 
arose from the failure of bangrell8 to reapportion the number ()If Representa­
tives in the House of Representatives, which a'rticle I, section 2, clause 3, 
requires it to do every 10 years; but which in 1920 Congress failed to do. Thus 
wbile Congress has the IllII1ndate to perform, Hs failure .or refusal to do so 
apparently gives rrse to no enforcible cause of action. In line with this point,
it may be observed that court_orders, even if it could 'be argued that the States 
had a right to bring legal actions in the courts against an unwilling Congress 
to call a convention, would have little meaning or etreet 'Since the courts lack 
the necessary tools to enlforce their decisions against the Congress."·

As a consequence, it would seem, public opinion and, ultimately, the ballot 
bOX,' are the only realistic means by which Congress can be persuaded to act. 
A federal statute containing. provisions for convening a convention might go a 
long way in eaBing the road to congressional 'action. A proposed statute for this 
purpose is discussed in this analysis 'beginning at p. 48. 

PROPOSALS TO PROVIDE PBOOEDUBES' FOB OALL:rNG OONBTlTUTIONALOONVENTIONS 

Draft proposals have been prepared by Dr. Cyril Bl'ickfield which would set 
up a framework for giving eflect to the application procedure under Article V 
of the Constitution. The first 'is a draft ,bill to decide various questions relating 
to state petitions for constitutional conventions an,d the problems Involved in 
convening conventions. The second is a draft resolution to amend the fltles ot 
the House of Representatives (minor modifications woul'Cl be needed to 'Provide 
for Benah! procedure) for processing 8uch petitions. Dr. Brlckfield's drafts and 
his analysis of them ue reproduced 'below. ' 
AMZllBi8 01 Draft BIU For QaJUno A OOflo8titutiotwZ Ooo'Dention. 

Applications for a conveDtion· may request either a' general convention or· a 
convention to propose specific amendments (sec. 2). 

The form of our government warrants a general revision of the Constitu­
tion if the people so wish it. In fact, the first two petitions submitted 
within two years after the Constitution's adoption were petitions calling 
for a general revision of the Conl'/tltution. Specific amendment is also author­
ized and the history of petitions submItted in the last fifty years clearly
indicates a recognition of this form of amendment by a convention. 

State legislatures will dE!termine all questions connected with the adoption of 
State applications ('Bee. 3(b». . 

Parliamentary precedents and court decisions recognize'the rule that 
legislative bodles should have control over their own proceedings.

Approval of governor is not to be required in ,applica:tion process (sec. 3Cc». 
Court decisions indicate, and the history of amendments to the Constitu­

tion show, that the action of the executive power i8 not required in the 
amending process. . 

Applications must contain certaiIi basic data including the exact text of the 
State resolution (sec. 4(a». 

In order that amendments may be properly classified and counted, it is 
proposed that the exact text of the State petitions be submitted so that the 
subject matter of each petition may be authoritativelyestabUshed, and also 
to make certsin that applications meet the procedural requirements set out 
in this draft legislation. It ianot the underlying intention of this,provision, 
however, to require that the text of applications be identical to be classified 
together. If they relate generally to the same subject they are to be classi­
fied together, since a convention, If called, would be,free to adopt Its'own 
language in drafting a proposal on the subject. ", -, I 

An application, once submitted, shall remain valid for 15 years and for such 
longer time as Congress deems necessary if two-thirds of, the States have sub­
mitted application on-the same subject (sec. 5(a».

In line with court decisions that proposals should not remain everlastingly 
~. IlUve, but must be "contemporaneous," a 11l-year cutotr date was inserted. The 

: ~~~'ltI~'!.P~:~7_28. 
• See Colegrove v. GreeD, 82S U.S. a49, ailS (194.6). 
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same time.limitntion has been adopted in recent House resolutions and in 
some State petitions calling for the revision of article V itself. 

Stnte may rescind their appUcations at any time except when two-thirds of 
the States have vaDd appUcations pending on the same subject (sec. 5(b».

While Congress has never allowed a State, once having ratified, to with· 
draw its ratification of an amendment, it is believed that because of the 
present-day means of speedy communications and the distinguishing featurE'S 
between applications for conventions. and ratifications of amendments, with· 
drawals should be permitted. 

Congres~, when the requisite number of applications have been received, shall 
call a constitutional convention (sec. 6(a», and the Chief Justice of the United 
States shall preside until the convention is organized (sec. 8), 

The first part of this provision repeats the mandate of article V of the 
Constitution. Further, a high Government official would seem to be the most 
appropriate person to initiate the tremendously important task of actually
calling a convention to order, and it is believed that the office of Ohler Justice 
of the United States, who is to act asa temporary chairman only, is sum­
ciently removed from active politics to avoid criticism. 

Delegates are to be elected in accordance with State law: (sec. 7(a», and each 
State shall have as many delegates as it. has.Bepresentatives in Congress (sec. 
7(a) ).

This prOvision places election procedures in the States, in line with the 
practice approved by Congress when it proposed the 20th amendment to the 
Constitution. In providing that delegates should be chosen on the same 
geographical basis as Congressmen, it is felt that this method, on'a national 
basis, is the most reprel!lentative and beSt propOrtioned. 

Each State is to have one vote to be cast as the majority of its delegates decide 
(sec. 9(a».

Section 7 provides for represent.ation on a proportional basis; this ~ection 
gives each State equal suffrage. ~his procedure is in line with the 12th amend­
ment and article 2, section 1, clause 8,of the United States Constitution 
which directs the House of Representatives in cases of tie in the electoral 
votes for President to vote by States, ea~h ~aving one vote. 

The convention will be limited to the consideration of those subjects set out 
in the congressional resolution calling the convention into being (sec. 8).

• 	 The purpose of this provil!llon is to give Congress and the States control 
over the scope and work of constitutional. conventions, and to prevent so­
called runaway, extra-legal, or revolutionary conventions. 

The convention will be in session not more than one year (sec. D(c», and its 
proposals will pe transmitted through Con~ss to the States for ra!tficatlon 
(sec. 11). 	 .... 
• 	 . ·To limit the time of the convention 'an4 also to provide for congressional 

control and approval of the convention's work. This procedure was used by 
the Constitutional Convention of 1787. I • 

The presiding officers in Congress must trilDsmit a convention's propopals to 
the States within three months of their receipt but only it Congress does not by 
affirmative actioll dlii8pprove the proposals (sec. 12 (a) ) . 

This procedural provision follows the method adoPted by Congreflf! In 
conSidering reorganb.:ation acts. The burden is placed OD the Congress to 

, take action. If it does. not the measure is automatically processed by the 
presiding officers. 	 '" .. .... 

Amendments proposed by the convention must be ratified by the States within 
the time set by Congrel!S for ratification (sec. 18 (a) ).
" Under the provision Congress may set up a reasonable time Umitation. 

It has limited the time for ratifying in ijleadoptiOJi of the 18th, 20th. 21st; 
and 22d amendments to the Constitution. . . : ' 

'. Congress may not recall a proposed amendment (sec. 12 (b) ). 
Jameson states that the power to submit proposals to the States does not 

include the power to recall them; otherwise, in recalling proposals, Congress 
f· would also have the power to definitely. reject such proposals. . 

Gubernatorial action is removed from the ratification process (sec. 14(b»), 
and States may rescind their action at any time prior' to the ratification by 
three-fourths of the States (sec. 16(&». A. State may also ratify aD amendmE'nt 
it has previously rejected (sec. 16(b) ). 

As previously noted, and in line with Court decisiOns and the practice 
; adopted with other amendments, executive actioD is Dot requisite iD the 
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amending proeess. Since the exact status of 'proposed amenclments may now 
be easily and quickly ascertained, it Is 110 longer neeessary to hold States 
bound to their ratifieatlons unless three-fourths of the States have also ratio 
fied the same proposal. Rejection of an amendment preSents no real problem 
",ince Congress. in the· past, has permittcd States who have rejected an 
amendment to later ratify the~allle. 

CongreslI will determine ,all questions relating to ratification (liec. 16(c) ) , 
and the Administration of General Services, when the requisite number of Statl'l! ' 
,have rntifil'd, will officially proclaim the new amendment to.be part of the 0011' 
l'tltution (1I1't'. 17). " 

'l'hls llrol'isioll conCl'rnsa "political qnestion" and' it is generally re('og' 
nlzCO'tl tha t Congrl'ss hilS the power to deeide all questions relating to rati ­
ficlltion. Official proclamation by the Administrator of General Serl'ices is 
a ,l'l'ocednral provision and follows the present law relating to amendments. 

AnalURi8 uf Dl'aft Re80lution Amending Rule/l of t1r,e Jlouse of Rcprc!lcntatl'"e8
for P/,occs//;1Ig ofBtate AplJlIcatioll.8 Beeking OOMtlutional Oonvention8 

'l'he 8)lellker is to refer all State appliclltions for a constitutional con~ntlon 
to the IIollsl' .Judlciary Committl'e (sec. 1 (a». ' . 

'.chis provision follows the present practice for referral of State applica'
tions to a congrl'Ssional committee. . 

Within tlO days after the beginning ot eat'h I!ession of Congress, the Judiciary 
Committee must rep6tt to the House the number of petitionM, according to l'Iubject 
matter, which ha,~ been received during the preceding 15 years (sec. 1 (b», 
together with the number of States which have rl'Scinded their applicationfl
(sl'c. 1 (b». ' 

'l'he GO-day provision is to' prevent· delay or deferring 'of action by a COlD' 

mitt!'e of Congress. The remlllndl'r of the section carries out the provision of 
section" 4 and 5 of the draft bill. 

It, durlug a 15-year periocl, two-thirds of the States have submitted apllliclI' 
tlons on II llllrtl(,l1lar sllbject, a resolution must be introduced in the House calling 
for II convention within two years for the purpose set forth tn the Stille applica­
tions (sec. 2). 

An eUllbling provision to Initiate action by a lIouse of Congress once the 
, formal requirements ou-tlined inthe draft bill have been met. 

The resolution is to be referred to the Judiciary Committee which ID11Mt report 
back to tile House within 30 days or be automatically discharged (Rec. 3 (a) ). 

To give pl'l'ferenc'l' to this legislation over other mllttl'rs pending in com· 
mittee Dnd to provide for not only immediate considerlltion of the measure 
hy tile ('ommlttee. but also to require the committee to take finllilictlon with· 
011t delll:\,. Consideration was given to setting up a joint committee of the 
House ond Sl'nate; also to a separate commission. However. since applica' 
tions only trickle in over the years there would be very little work to justify
tit!! exlllt(,lu'e of a joint committee or a commission. The judiciary committees 
of the Congress are ideally set up to handle the work, involved In State 
appliclltions.

The resolution Is to be conAidered immediately by the House (sec. 3 (b», and 
may be PllsSl'd by a simple majority vote (sec. 4).

To gh-e measure highest priority on fioor of the lIolIl!l'. and at the SAme 
time rl'qll.ire only a simple majority vote of the members present at time 
measurl' is considered. 

If. prior to taking action on a lIouse resolution, the Sena·te passes a similar 
resolution, the House will neverthell'ss consider the House rl'Solution, and, it 
Rctl'd upon favorably. shall then constitute the lIonse resolution for the Sena'te 
resolution and a(lopt the same (sec.'I). 

'l'his provision is similar to the present Rules of the. HOllSe of Representa' 
tives with regard to separate but similar measnres which are considered on 
the floors of both Houses of Congress at the same time or approximately the 
saIDe time. ' , 

In the absence of a House resolution, a Senate resolution shall be processed
In the same manner as though it had been introduced as a House resolution 
(1Iec.6). , 

'. Follows ')repent H0\1118 rllleR with rejtard to a me8l!ure which lias PRIlf!t'd 
the Ell'nate 'nd on wllich there i8 similar meallure Ilending in the Honse. 

A ('ongreIlRmar. may, at any time, Inqnire whether a lIufficll'nt numoor of ap­
IIUcations Imve bl'o!n submitted requiring the calling of a convention (sec. 7). 



1126 

137 .J.-I 

To authorize Members of Congress to require an accounting by the Judi­
ciary Committee it there Is doubt .concel'nlng the present statuI of applica­
tions.' 

LEGISLATIVE PROPOSAL 

A BILL Tci :Provide procedures for call1ng constitutional conventions for -proJloslnlr amend­
ments to the Constitution of the United States, on apl.lIcatlnn of tbe lelillatnres of 
two-tblrds of tbe States, pursuant to article V of tbe Constitution 

Be it enacted by the Senate andlIQIMe 01 Representatives of tile United State8 
Of America in Congress assembled, '.l'hat this Act may be cited as the "Federal 
Constitutional Convention Act." 

·ACTION 011' STATE I.EGISLATUBES 

SEC. 2. The legislature of a State, in making application for a con[ltltutional 
convention under article V of the Comitltutlon of the United Statel'l, shall, after 
adopting a re!lOlutlon pursuant to this Act, petition the Congre"" stating, in !lub­
stance; that the legislature favors the calling ot a Constitutional com'entlon tor 
the purpose of':"­

. (a) proposing a general revision of the Constitution ot the United States; 
or . 

(b) proposing one or more amendments ot a partleular nature to tile Con­
~titl1tion of the United States stating the speclftc nature of the amend­
ments to 'be proposed. 

SEC. 3. (a) .\<'or the purpose of adopting a resolution pursuant to I!t'I!tion 2, the 
State legilliature sball adopt its own rules of procedure. 

(b) QuestlonR COllcl'rning the State legislative procedure and tIle validity of 
the adolltion of a State resolution cognizable under this Act are detE'nninable by 
the State IE'gislature and its decisions thereon are binding on all otbers, ineluding 
State and Federal courts, and the Congress of the United State!.'. 

(c) A State resolution adopted pursuant to this Act is effective "'Uhout rE'gard 
to whether it Is Rllproved or disapproved by the Governor of the State. 

SEC. 4 (a) Within 60 (lays aftE'r a resolution Is adopted by the lE'gislature of the 
State, the S(>cretary of state of the State, or if thE're be no such officer, thE' person 
who is charged by the State law with IlUch function, shall transmit to the Con- . 
gress of the United States two copies of the alJpllcation, one addressed to the 
PreMident of the Senate, and one to the Speaker of the House. 

I b) ]~ach (.·opy of the application shall contain­
(1) the title of the ret;oluti6n, 
(2) the exact text of the resolution, Signed by the presiding officer of E'ac'h 

House of the legislature, and " . 
(3) tile date on which the legislature adopted the resolution, 

and sban be accompanied by a !'ertlftcate of the secretary of state ot the State. or 
such other person as Is charged by the State law with such function, certifying 
that the application accurately sets forth the text of the resolution. 

SEC. 5. (a) An application submitted to the Congress pursua!lt to this Act, 
unleRs E;ooner resdndl'd by tbe Stilte legislature, shall remain effective for 11) 
calendar years after the date it Is received by the Congress, unless two-thirds or 
more of the several Stat.eM have each submitted an Illlplicatlon.caJling for a ron­
stltutional ('onvention on the same subject, In whlcll er~nt. the .applicatlon "hall 
remain In E'ffect until the Congress has taken action on a concurrent reFolution. 
puriluant to section 8, calling for a constitutional convention. 

(b) A State, upon notiftcatlon to the Congress in accordance with section 4, 
may re!>cincl its application calling for a Constitutional ConvE'ntion except that 
110 State may reRciJl(I when two-thirds or more of the State legislatures have 
IlJll'liClttions pending before the Congreu lileeklng amendments on the same sub­
ject. . . 

(c) The Congress of. the United States has the sole power ot determining 
whether a State's action to rescind Its appll~tion has been timely made. 

COMPOsITION AND PBocII:EDINGII 01' TBlI: CONVlllNTION 

SEC. 6. (a) Congress. under such rules as it may deem necel1SD.f1, shall adopt 
concurrent re!lOlutions calling for the convening of a Federal Constitutional 

1 Cyril Brlckfteld, Problem. BeloU", '0 0 Ji'ederllJ OOftltlfuHo"., OO"""I(Oft, BOUie 
Com.mlttee on tbe JlIdleluy, 811tb Coni.. lit 8"a. (Commltt" Prlut, 19117), p. 711. ' 

http:necel1SD.f1


1127 


138 


Convf'ntion. It may, in such resolution designate theplac!e and time of meeting 
and it shall .set forth therein the particular subjects which the convention is to 
consider. 

(b). When no place orUme is specified in the concurrent resolution calling the 
convention, the convention shall be held in the District of Columbia not'late' 
than two years after the adolltion of the reRolutlon.· .' '.' 

REC. 7. (a) A convention called under this Act shall be ('omposed of as many
dell'gates from each State as it is entitled to Representatives in Congress. Each 
delegate .is to be elected or appointed in the manner provided by State law. 
Altel"llate delegates, in the number established by State law, shall be elected 
·or appointed at the same time and in the same manner. Any vacancy occurring 
In the State delegation shall be filled by appointment of one of the alternate 
dell'gates in the manner provided at the time of his election or appointment as an 
alternate delegate. No alternate delegate shall take part in the proceedings of 
the ("onvention unless he is appointed a delegate. 

(b) 'rhe Secretary of State of each State, Or, if there be no such officer the 
perl<on charged by State law to perform such .function, shall certify to the Chief 
·Justice of the United Stat.es the name of each delegate and alternate delegate
appointed or elected pursuant to this section. .' . 

(c) Delegates shall in all cases, except treason, felony, and brea("h of the 
pea("f', be privilf'g('(l from arrest during their attendance at a session of the con­
vention, and in going to and returning from the same; and for any speech or de­
bate in t.he convention they sball not be questioned in any other place.

(d) Each delegate ~hall receive compensation at the rate of $50 per day for each'" 
day of service amI sball be compensated for traveling and related expenses in 
accordancE' with the Travel Expense Act of 1949, as amended. Thl!. ("onvention 
shall decide the compensation of alternate delegates and employees of the con­
vention. . 

(e) The Congress shall appropriate moneys for the payment of all expenses of 
the convention. . 

SEC. 8. (a) The Chief Justice of the United States shali convene the constitu­
tional convention. He shall administer the oath of offiCe to the dell'gate~ to the 
("ollvPlltion and shall preside until the delegates elect II. presiding officer who shall 
preside thcrNlfter. Before taking his seat each delegate shall suhscribe an oath 
not to attempt to change or alter any section, clause or article of the Constitu­
tion or propose additions therf'to which have not been proposE'd or fixed by the 
re~olution calling the convention. Further proceedings of the convention IIha11 be 
conduct.ed in accordance with such rules, not inconsistent with this Act, as it 
may adopt. . . 

(h) The performance of the duties required of the Chief Justice of the United 
j:\tateH under. this Act, ~hal1 not bl' dpf'mp(l to diRqualify him from participating 
in any case or controversy bf'fore the United States Supreme Court. 

SEC. O. (a) Flach State shall itayf' one vote. The vote of each State shall he caRt 
on any que~tlon before the convention as the majority of the delegates from that 
State, present at the time, shall agree. If the delega'tes from any State present are 
evenly divided on any question before the convention, the.vote of that State shall 
not be cn,.t on the question. . .. ' .' 

(h) .TlIe convention shall keep a daily record of its proceedings and publish the 
same. 'l'he votes of the States on any question shall be entered on the reeord. 

(c) The convention shall terminate its proceedings within one year after the 
date of its first meeting unless the period is extended 'by the Congre88 by concur­
rent resolution. 

SEo.10. (a) Except as provided in RubRection (b) fJf this section, a conventlun 
caJll'd under this Act may propose nmendments to the Constitution by a majority. 
of the total vote cast on the question. . 

(b) . No convention called unuer this Act to propose an IImendent of a limited 
nature may propose any amendment or amendments, the general nature of which 
ditl'er~ from that stated in the concurrent resolution calling the convention. All 
con troversies arising under this subsection shall not be justiciable but shall be 
determinl'd hy the Congress of the Unltl'd States. 

SEO. 11. The presiding officer of the convention, within 1 month after the ter­
mination of·its proceedings, shall submit the exact text of the omemlments agreed 
up<i'n Rt the convention to the Congress for approval and transmission 'to the 
IIe\"eral States for their ratificatlon. 
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TBANSMITI'AL OF PROPOSED AMENDMENTS 

·SEC.12. (a) The President of the Senate and the Speaker of the House of Repre­
sentatives, acting jointly, shall transmit the proposed amendments to the Con­
stitution to the Administrator of General Services for submission to the States 
upon the expiration of the first period of 3 months of continuous sesmon of the 
Congress following the date on which such proposals are received, but only if 
prior to the expiration of such period Oongress has not adopted a resolution disap­
proving the submission of the proposed amendments to the States. 

(b) Whenever the President of the Senate and the Speaker of the House of 
Representatives have jointly transmitted proposed amendments to the Adminis­
trator of General Services, the Administrator shall forthwith .transmit, with his 
certification thereof, exact copies of the proposed amendments to the legislatures 
of the several States. 

RATII'ICATION OF PBQPOSED AMENDMENTS' 

SEO. 13. (a) Amendments proposed by the convention pursuant to and in ac­
cordance with the provisions of this Act shall be valid for all Intents and pur­
poses as part of the Constitution of the United States when 'latifled by the legis­
latures of three-fourth of the States. Congress, in the resolution adopting the 
proposal, may set the time within which the proposal shall be Inoperative unless 
ratified by the legislatures of three-fourths of the States. 

(b) Congress may not recall a proposed amendment after It has been sub­
mitted to the States by the Administrator of the General Services Adminlstration_ 

SEC. 14. (a) For the purpose of ratifying ·proposed amendiJneJ;lts. pursuant to 
this Act the State legislatures shall adopt their own rules of procedure except thnt 
the acts of ratification shall be by convention or by State ,legislative action as the 
Congress may direct. All questions concerning the validity of State legislative 
procedure shall be determined by the legislatUres and their decisions shall be 
binding on all others. . 

(b) Any State resolution ratifying a proposed amendmim't to the Constitution 
shall be valid without regard to whether It has been assented to by the Governor 
of the ·State. . 

,SEC. 15. The secretary of state of the State, or If there be no such officer, the 
person who Is charged by State law with such function, shall transmit a certified 
copy of the State resolution ratifying the proposed amendment or amendments 
to the Admlnistrll!tor of General Services. 

SEC. 16. (a) Any state may rescind Its ratification of a proposed nmendment 
except that no state may rescind when there are existing valid ratifications by 
the legislatures of three-fourths of the States. . 

(b) Any State may ratify a proposed amendment even though it had previously 
rejected the same proposal. 

(c). The Congress of the United States shall have the sole power of determining
all questions relating to the 'l'atitication, resciSSion, or rejection of amendments 
proposecl to the Constitution of the United States. 

SEC. 17_ The Administrator of General Services when three-fourths of the 
legislntures of the several States have· adopted a proposed amendment to the 
Constitution of the United States, shall issue a proclamation. proclaiming the 
amendment to be a part of the Oonstltutlon of the United States_ 

SEC. 18. An amendmt'nt proposed to the Oonstitutlon of the United States 
shall be effective from the date on which the legislature of the last State neceR­
sary to constitute thrre-fourths of the legislatures of .. the United States, as pro­
vided for in article V, has ratified the same. . . 

LEGISLATIVE PROPOSAL 

HOUSE RESOLUTION To provide tor the proce8slng ot State appllcatlon8 tor a Federal 
.Con8t1tutlonal Conveu,tloD In the Hou8e ot Representatives. 

Be it reBolved (flo the HouBe of Re;rf:8entaUveB.of the.UnUed Statu Of America, 
That...:.... . . 

(a) The Speaker of the House of Representatives shall refer each application 
submitted, pursuant to the Federal Constitutional Convention Act, to the House 
Committee on the Judlclary_ . 
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(h) Within sixty days after the commencement of E'ach regular session of the 
Congress of the United States, the House CommittE'e on the Judiciary shall report 
to the House concerning the applications received pursuant to the Federal Con­
stitutional Convention Act during the preceding fifteen calendar years. The 
reports shall he printed in the Congressional Record and shall state-­

(1) the total number of applications calling for a convention to propose a 
general revision of the Constitution, 

(2) the total number of applications calling for conventions to propose 
specific amendments of a limited nature to the Constitution, together with 
the total number received with respect to each such amendment, 

(3) the date of receipt of each application, 
(4) the particular State applicationA, if any, on which states have taken 

rescinding action, and . 
(0) such other information as the committee considers appropriate. 

SEO. 2. If, during a fifteen year period, applications are received from the 
)E'gislatnres of two·t.hirds of ·the several StateR and 

, 	 (a) each application seeks the calling of a convention to propose an amE'ud-
Dlrnt generally revi~ing the Constitution of t.he UnitE'd States. or 

(b) 	each application seeks the calling of a convention to propose an 
amendment of the same general nature as each other applic'ntlon, 

the clillirmnn of the Committee on the .Judiciary of the House of Rel)re~E'nta­
U"es'shall, and any other Mem\.ler may. introduce a conculTent resolution calling 
tor a Constitutional Convention within t,,·o years for the purpose sought in 
the /lJlJllic/ltlon~. 	 • 

SEC. 3. ·(a) Concllrrent resolutions calling a convention shall be referred to 
t.he Committee on the Judiciary. '.rile committee shaiI ,report on the reRolution 
within tbirty calendar days after its introduction. If it does not report the l'eR­
olution IJPfore the expiration of thirty calendar days after is introduction, the 
committee shall be autom/ltically discharged from all further consideration of 
the mE'OSllrl'. 

(Il) Whpn the committee has reported or has been discharged from fllrther 
consitlel'ation of such a concurrent resolution, it shaH, at any time thereafter, be 
in order for a Member to move to proceed for the immediate consideration of 
sl1('h rE'Rollltion. 

SEO. 4. (a) A, concurrent resolution caIling for a Constitutional Convention 
mllY \.Ie IH.\optpd by the affirmative vote of a majority of those prep!'nt and voting. 

(h) I<1x('ppt n~ othprwlse providpd in this rf'Rolntion, the rules of the Homle of 
Rq,reRen('ativ('" shall goyern the concluct of the proceedings hereunder. 

SEC. 5. If, prior to the passngp by it of a concurrent reFolutlon, the Honse of 
Rpprl'sentativl'R re('eives from the Senate n reRolution calling for n Constitu­
tional Convpntion for proposing the Rallle amendment, it shall proceed t.o ('on­
sider it.s own repolntion and, if favorably acterl UjlOn, shall substitute and adopt 
tllP resolution of the Senate· therefor with such amendment as it deems neces­
sary to retied its own nction. 

SEO. 6_ 'Whrre 110 !>imilnr reRolution with reRpe('t to such amendment as shall be 
rf'cpiypd frolll the Srnate hns been Introduced or referred to the CommittE'e on 
th., Jndi('iar? thf' rpsolntion from the Senate ~hllll be treated in the SlIlllf' 
Illllnner n~ con(,urrent rrpollltiOI1R under seetioll 3. 

SEO. 7, Any Member may introduce a resolution to determine-­
(Il) whetilPr the rescinding action of a State legislat.ure has been timply 

mnde or is at,hf'rwise E'ntitl('<1 to recognition unrler the provisions, of the 
Fp(\pral Constit.ution Convention Act, and 

(b) whether a sufficient number of application!! have been submittprl 
lUI to r('()uire the Introduction of a resolution calling for n constitutional 
convention. . 

[26 Notre Dame Lawyer 185 (191'11)] 

THE CoNSTITUTIONAL LAW 01' CONSTITUTIONAL AMENDMENTS. 

During the five year period following V-J Day, more than 150 resolutions were 
Introducerl In Congress caIling fDr the amendment of the Federal CODRtitlltlon. 

0'1'111. I. tho ••ron(l .rtlrlr .1.nHng wIth tJoe Amending proceRe nndor Ar.I.lde V of Ih~ 
('''''Rlitlliioll. 'l'ho prrvlollR nrtle)o, Thll l'/iOlll/lcrJnce "lid A.doptlnn 0' Artlclr V o/,tI.. 
(J,m.III"I/,," b~' Paul J. flehelpR enn be found at p. 46 In tbe FilII IBoue or thlA vohjmr.
(FAltor'. note.] 	 , 
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In 1041, an amellllment limiting the tenure of the presldl'nt wa.. ~nhlllitt,,11 til 
the states and has now been ratified by 24 of them.' A 1>rOIIO"ol for changing 
the method of electing the presld!'lIt was adopted ~y the Sl'nate elll'ly In lOCiO,' 
but was defeated in the House of Representatives.' All of this agitation for a 
change in tbe fundamental law bas IItlmulated a renewl'd illtl~l'eHt In the interim', 
tation of the amending clause itself.' Numerons disputes have arisen, many, of 
which are stili unresolved, as to the nature and SlOOpe of the amending power, 
the procednre by which amendments are proposed, and the 'entire prOl.'I'S8 by 
which thl' assent of 'the states Is given. 

Prior to 1939 these questions were usually determined by the judiciary. III 
Coleman 'I). Miller: decided In that year, the Supreme Court indicated tIl'llt mo!'t, 
if not all, of such controve1'81es will be left 10 Congrl'SS in the future. That III'­
cisioll pn.ba'bly will have little effect 011 thOf"e pha~el! of the process which nre 
the immediate respolIsi'bllity of l1ongress----thnt is tosay, the cOlltl'nt of amend­
ments and the procedure for proposing them-bnt it 1II0y enhancl' the 1111­
pOl'bance of technical objections to metho-tls of ratificatio-n fo)Jowl'd In \"arion!! 
states. Such o-bjections will afford an opportunity to rl'('onsider, and an I'XCU8!' 
to klII, any change pro-posed by an earlier Congre~s. ' 

I. 

Content 01 AIIlendlllent8 

ContrOl-ersy over the permissible content of amendments began in the COII­
stitutional COnvention itself. Madison's JournaJ disCloses that during the debate 
on Article V, "Mr. Sherman expressed his fears, that three fOUiths of the 
Statl'S might be brought to'do things fatal to particular Stlltes , , . " and mOl'e,1 
to add a proviRo "that no State shall without its consent be affElcted In It!! Internal 
police, or deprived of its equal suffrage In the Sehate." 'rhls Illotion was def!'Rt('d 
but Immediately thereafter the Convention adopted the second .part of It.' Per­
sistence of the fears exprl'8Red by Sherman prompted CongresR, In 1861, to 
propos'e, ond three !'ltates to ratify, lin amendment barring OilY fnt.ure chang"R 
which would "interfere, within IIny Soote, with the domestic instit~ltions therl'of, 
including that of 11l'1'80llR h!'ld (0 Illbor or I'ervlce by the Inws·of I'n[(1 Stnte.'" 

The defeat of Shl'rman's motion, the adoption of an eXl)ress re!<trlction on 
chonge of repre!l!'ntntlon In the S!'nnte, lind general acquiescence In the I<ub­
Rtantlal ('ui'taiIm!'nt of state )lOWI'1'8 E'ffected by the Ci\'11 War Ol1ll'lItllllent!l, W0l1111 
seem to hav!' !'stnbliRhed heyond ('hallenge that the alll!'nding clause Is not tn 
be narrowed hy implied limitation",' Nevertheless, llIony yellrs ofter the CiyiI 
War, George Tichnor Curtis found in the Ninth and Tenth Amendmentll a bns[s 
for the argument that the power to 'Jlmend is confined to ('\1ftllgE'1l III the IIlllnu!'r 
of execnting the existing powers of the national governmen.t and does not "enable 
three foul'ths of thE' states to grasp new power at the expense of any unwilling
state.'" , 

t Rl1ih'AT.1l59 (11147). 
• 06 conf' Ree. lR07 (\~eb. 1, 1950).
"Id.,ot 05117 (.luly 1;.1950).
• Article V rend.: "'fhe Congress, whenever two-thlrda of both Houses ohnll dprm It 

neeessury••hall propose Amendments to this Constitution or, on the Application of the 
Leglslatur•• of two-thIrd. of the eeveral Stntee, shall call a Convention for proposing Amend­
ment•. Which, In either Case, ohall be vnlill to oil Intents and Purposes, 08 Part of thl. 
Constitution, when ratified by the I,egi.htture. of three-fourthB ot thp ee..-eral StRtes, or hl' 
Com·entlon. In three-fourths thereof, "" the one or th~ other Mode of RatificatIon rnny h. 

\~~':fr°~:e ~tot~~"n ;d~f;~~s~U~~~~~ld~'~,i~~;b~oB:a'rtr:~~~tM~~I~~r '::~ctetl:~aft~.t~~~ ;gu~W; 
Clause. In the Ninth Section of thp first Article; and that no'State, wltbout It. Con.ent. 
shaH he denrivpd of it. equnl Rufl'rllge In the Senate." , , 

8307 U.S. 433, fi9 S. Ct. 972. R8 I,. Ert.1385 (IOSO). 
I MADISON, Tm. nF.8ATP.S IN THE FEOPlRAI, CON\'PlNTION 01" 1787 WHICH FRUllm THP. 

CONSTITUTION OF nUl UNIT"" 'STATFlS r,73 (Hunt and Scott eO. 1920). 
'A~I"S. PROPOS"" AMF.NI'''''NTR TO TilE CONSTITUTION 0" TilE UNITPlD STAT"S 106 (1~1I7).
"In Leser v. GArnett. 2~1! U.R.'lllO. 42 S. Ct. 217, 66 L.F.AI. 505 (1!l22) the R"prome Court 

refuRert to consIder the nrgument that the NIneteenth Amendment wnR Invalid. beenuRP by
enlnrglng the electorate wIthout the conoent of the states which did not ratlf, It. It rlp-stroyo,1
their autonomy a. politico I hOdlo •. Noting that this Amendment woe .Imllar In chnrnet.r nnrl 
pbrnseology In the Flftpentb an,1 thnt both had been ado'pted hy the RnDlo proredure. It dl"­
ml•••d tho ohj.rtion with thl. oh.ervn tlon: "That the ] 5th I. vall,). altholt/l'h r~Jprt.(l bv 
.Ix .tlltes Including Mnryland, has been recognized and Ilcted on for half a century." Id., 2:;~
U.S. at 136. 

t 2 CURTIS, CONSTITUTIONAL HISTORY 0.. TJUI UNITICn STATICB 161 (Clayton ed. 1896).

'\ ." 
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With the adoption of the Eighteenth Amendment, this debate WItS' carried Into 
the courts. Cbtiming" that the Amendment was void hecause of its llubSltimce, 
its opponents arguNl that the framers used the term "amend" in the ilen8(~ at­
tnched to it by the common law: tha,t "amendment" eml!ra('ed only a correction 
of errors In the existing constitution not an addition or !;UI)plement to it. They 
complained that the Eighteenth Amendment was "legisla'tive" in that it laid 
floWll a rule fGr the conduct of individtUlls without implementing legislation by 
Congress or the states; that it regulated vested rights, and infringerl ".funda­
mental and unnmendable" principles protective of the powers of the states in 
the field of local government and individual rights. Whence they concluded that. 
this Amendment was contrary to the spirit and intent and implied limitation!; 
of tbe amending power. The Supreme Court was not impressed by tbis labored 
rpasoning. Witbout refuting tbe arguments In detail, it simply announced tbat 
the s'ubject matter of the Eighteenth Amendment was, within the power to 
aml'U(1 reserved by Article V of the Constitution." 

Far·fetched as much of the argumentation obviously was, underlying it was 
a fumlamental question of constitutional tbeory regarding the nature of the 
power witb whicb Article V deal~. This question may be put as follows: Is 
it the purpose 'and result of Article V to delegate a certain power of constitutional 
amendment to tbe agencies designated by it, or is it merely to provide a method 
for the more convenient future use of an already existing power of the peo­
ple? In a sense, the direct prohibition in Article V of any amendment to de­
prive a state of its equal representation in the Senate contradicts both the thE'ory 
that the power to amend springs from the same source as the Constitution itself! 
find tbe contention that it is subject to implied limitations. If the amending 
poweris the Rame power which ordained and establisbed the original Charter, 
any limiltution on it must be considered as having only such force and validity 
a~ the amending power itself may at any time choose to accord it-It has the 
llIoral force of a promise giyen more than one hundred sixty YE'RrS ago. On 
th£' othE'r hand, the very presence of this Rpecifically statNl limitation may be 
tai(l'1I as an indication tbat no other restrictions of the !'l1llle nature were In­
tende,d. It is not, however, inconsistent witb R concept of tbe term "amendment" 
which would restrict It to a modification of the existing Instrument rather tban 
lin addition to it. ' 

In the I·'irst Congress, Sherman suggested that there was a diffel'ence between 
the :mthOl'ity upon which the Constitution rested and tbnt upon which amend­
ments would rest, the former being tbe "act of tbe people"; the latter, "the act 
of the State Governments." U The theory stated by the Supreme COl1rt shortly 
l!pfore the Civil War in the case of Dodge v. Woolsey" "eems to be much the 
.'11 me. 'rhe view Ret forth in Justice Wayne's opinion is tbot since the power to 
RIllf'nd the Constitution is one to be exercised by agents, tt must be treated as 
a rlf'legated powf'r and so a constitntionally limited power. But iFt tbis the theory 
(If the Conrt today? On the strength ()f lUuch tbat it hM said in the ('!lRP" arlsin~ 
out of the Eightel'nth Amendment, the question must be answered In the 
negative. In Dillon v. Gl088 we find Justice Van Devanter speaking for a unani­
mous Court as follows: " , 

Thus tbe people of the United States, by wbom the Constitution was 
ordainerl and established, have marle it a condition to amending that 
instrument that the amendment be submitted to representative as'· 
I'emblies in the several States and be ratified in three-fourths of them. 
The plain mennlng of this is (a) that all amendments' must ha'·e the 
9I1nction of the people of the United States, theorlginnl fountain of 
power, acting through representative assemhlies, and (b) that ratifica­
tion by these assemblie~ in three·fourths of the States sball be taken as 
a decisive expression of the people's will and be binding on all. 

Nothlngnpparently could be plainer: the aut,horl'ty by Which amendments 
to the Constitution are made is that by wbich the Constitution itself was 
ordained-it is the supreme authority of the people of the United States. '1'0 
be 'sure, it can be exercised in accordnncc with tbe Cons~t~tion OnlY', throngh 

,ONAtlo",,) Prohibition Cnocs (Rhode bland v. Palmer) 2M U,S. 8M, 40 S. Ct. 486, 64 L. 
lr,n.lHfl (1020), 

\I 1 ANNAL" ,,~r.ONO. 708 (17~n). 
" IH IInw. a:\1, Hi L. Nd. 401 (H.fJ. 18116).
"2lie U.S. HilI!, 874, 41 S. Ct. li10, 011 I,. Ed. 994 (1921). 

59-609 0 - 80 - 72 
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certain "delegated 'agents"; but the essential question is what authority it Is 
that such delegates are at any time exercising. The answer of the Court seems 
to be that the power. thus exerted in amending the Constitution is the ultimate 
right of the people in the choice of their political institutions. 

Nor can the people of any state, by any provision in their state constitution, 
disalble themselves or their representatives from exercising tillis right. The con­
stitution adopted by Missouri in 1875 declared that "the Legislature is not author­
i~d to adopt, nor will the people of this State ever assent to any amendment 
of change of the Constitution of the United States which may in anywise impair 
the right of local self-government belonging to the <people of this 'State." On the 
strength of this provision, the right of the Missouri Legislature to ratify the 
Nineteenth Amendment was assailed in Le.er' 'v. Garnett," The limitation was 
held to be ineffective and the ratification valld".the Court /'laying that 11 

... the function of a state legislature in ratifying a proposed Amend· 
ment to the 'Federal Constitution, like the tunction of Congress In pro­
po'sing the amendment, is a federal function, derived from the Federnl 
Constitution; and it transcends any limitations sought to be imposed 
!by the people of a State..·. ; p 

. II. ,.,'1 

8ulnniBsion oj Amendment'; 

The first question to II!rise Tespecting amendments. to the Constitution was as 
to the form they should take. On June 8, 1789, James Madison, in fl1lfillmpnt 
of the informal understanding upon which the Constitution had been ratified in 
some of the states, laid before the House of Representatives certain propoAAl~ 
of amendment which he planned to have inserted. in the text of the Constitutlnn 
at appropriate places." When, however, the House went into Committee of the 
Whole on the proposed additions, Roger Sherman at once entered a ,Irotl'"t 
against. the Idea of interweaving amendments with the original Constitution, 
urging that the latter sprang from a highE-r authority than the amending power." 
He ,thereupon moved that the suggested. amendments 'be proposed as surpple­
menta'i'y to the Constitution. Ot'her members supported the motion, one offering 
the singular argument that to connive in any alteration of. the text of the Con­
stitution would be a violation of the oath of members to support it ;" while a 
third contended -that If amendments were incorporated In the body of the Con­
stitution "it will appeaT, unless we refer to the arciblves of COngTe9S, that George
Walilhington and tiIle otiller wortlby charllcters w'bo composed the Convention, 
Signed an instrument which they never had in contemplation." " Although
rE-jected at the outset.'" Sherman's proposal eventually prevailed and the prec· 
edent thus created has been followed ever since; even the Twelfth Aml'nd· 
ment, which definitely superRedes a part of >the text of Article II, appears as a 
supplE-ment to the original document. 

On the same occasion the suggestion was offered that 'before eitheT House 
could . properly deliberate upon specific amendments, both 'Houses must pass
resolutions ,by the Tequired two-thirds vote affirming the necessity for amend· 
ment.'" No attention was paid to the suggestion, and in the National Prohibition 
Oases II the Court ruled, very senSibly, that the Houses, by proposing an amend· 
ment, indicate tiIlat they deem it necessary. From another angle, nevertJhl'less, 
the phrase has significance. It discredits entireli the argument offered in support 
ot the Eighteenth Amendment iW'hile it was pending in Congress, that the ques­
tion of tlhe desira'bility of a proposed amendment was one for the state ratify­
ing bodies rather than for the proposing body.- There is, to be sure, a certain 
ambiguity in the word "necessa'i'y." It may 'be surmised that when two-thirds of 
the Senate voted to submit the Seventeenth Amendment to the States, they were 
prompted by the belief that subnlission of the Amendment Was . unavoidable, 
not that the proposed change in the Constitution was desirable, ­

J;,/(j 
"258 U.S. 130,42 S. Ct. 217, 66 L. Ed.IiOIi (1922). 
,. Id" 258 U.S. at 187. 
1.1 ANNALS OJ' CONGo 488-6 (1789). 

17 Id. at 707. ' 

"ld. nt 709. 

,. ld. at 710. 
"'Td.at717. . 
Illd. at 430, .; 0, 

n 258 U.S. R50, 3RfI~ 40 S. Ct. 486, 64 L. Ed, 946 (1020). 

101I6CONO. Rmc. 48!5 (1917)~",. . 
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By the precedent :!'et in 1789 and !ollow~ ever $ince," the requirement thnt 
"two-thirdR of bot!h Houses" vote to submit a' proposed amendment Rllplil'f; ouly 
to the final yote of proposal in each House; all preliminary yotes may he by It 
simple lllajority." \Vhat, however, Is the meaning of the word "HouseR" in Olis 
('ontext? Does it mean the total membership thereof, or SillllJly the mem­
bers present, there being a. quorum of these? }<'or all legislative pnr]Jo~e!l, it 
means the latter, and in 1789 it was assumed that tJhe same word is used in 
the same sense iu Article V." This view was confirmed by the Supreme Court 
in the National Prohibition Oa8es. . 

An Interesting question has been raised concerning the submission of the pend­
ing amendment to limit the tenure of the president. The original resolution 
adopted by Vhe House of Representath'es was amendl'd by the Senate. A~ thus 
modified, the proposed amendment was approved in t!he lower House by a vote 
of 81 to 29." Since the membership of that House is 435, 218 members constitute 
II quorum. Hence it 'has Ibeen argued that at least 146 votes. being two-thh'ds of 
218, were necessary for adoption of the resolution in its final form."' Support for 
this contention is found in the ProhilJition Oa,.~e8, where, in rejecting the argu­
ment that two-thirds of the enUre membership must concur in proposing an 
amendment. Justice Van Devanter said: "The two-thirds vote in each Honse 
which is required in proposing an amendment is a vote of two-thirds of the 
members present,-assuming the presence of a quorum,-and not a vote, of two­
thirds of the entire membership, present and absent." lIS Similar expressions are 
to be found in other judicial utterances and in legislative 'rulings, whlch,how­
ever, were addressed to situations where the affirmative votes eqnalled the 
required majority of a quorum." 

Tbe final vote for submission of the a·mendment was sufficient under Rule' 
XV of the House of Representatives. As interpreted' by that rule. the r('(l11iJ'''­
ment of a quorum applies only to the number of members who must be present 
in order for the House to have authority to transact business; it does not 
require that any minimum number of members vote 'Upon a particnlar Ilroposi­
tion. In 1898 a dispute arose over the vote necessary for the adoption of a reso­
lution proposing an amendment for the popular election of Senators. Speo.ker 
Reed made the following ruling: .. 

The provision of the Constitution says "two-thirds of both Houses." 
""hat constitutes a House? A quorum of the members'hip. a majority,
one-half and one mOTe. That is all that is necessary to constitute a House 
to do all the business that comes before the House. Among the business 
that comes ,before the I-louse ... Is a proposed amendment to the Con­
stitution; and the practice i's uniform ..• that if a quorum of tlu> 
House is present the House Is com;-tltuted and two-thirds of those voting 
are sufficient in order to accomplish t'he object. 

The Oon.qre88ional Record discloses that after the vote on the motion to 
concur in the Senate amendments had 'been taken, a member made and then 
withdrew the point of order thut a quorum was not present." Accordingly, it is to 
be presumed that a quorum was present at that time.1I 

. A further question arisE'S whether a proposed amendment has to be laid 
before the president for his approval. In view of the sweeping language of 
Article I, Section 7, it would seem 80, especi'ally as the "Houses" therein men­
tioned a·re tfrJe same "Houses" Which function under Article V. But the First 
Congress transmitted the proposed Bill of Rights to the states; via the president 

.. ] iifNALS OF CONO. 717 (1789) . 

.. Thp ...ollltion propoR!n" the nmendment" "ubmltted to the 8tnt•• In 1789 WaR n,Jollted 
In the HOllse with "two·thlrds of the member. present concurrln"." JOURNAL OF THE I10UBE 
OF RF.PRESEI'(~·ATIVRS. 1.t and 2nd Congres8 85, 86 (1789-93) : Similarly, the Senate Resolu. 
tlnn npPI'ovlng (with "orne exceptions) the amendmentsl'roposed by the House, contains the 
phr••• "t,vo·thlrds of the Senators present concurring.' 10URNAL OF THm SIINATII, let anll 
2nd Con"re•• 77 0789-93\. 


II! 93 CONGo HEe. 2392 (947). 


: ~!Jtf.k~;;~o~R~R ~l~:b't~4g:: ~~\'~·Ed. 946 (920). 
'" MI ••ollrl P. Ry. v. Kllnsns, 24~ U.S. 276, 284. 39 S. Ct. 98, 63 L. Ed. 239 (919) : United 


Stnte. v. Ballin, .Joseph & Co .. 144 U.S. 1, 6, 12 S. Ct. ~07, 36 L. Ed. 321 (1892) : 8 CANNON, 

PRF,CEDI!lSTS OF THm HOUBII OF RI!lPRF,9I1lNTATIVEB I 81103 (1008): Ii HINDS, PBECIDDIDNTS OF 

Til" HOUSE OF nEPRE8BNTATIVlOS 5 7028 (1907). 


~'5 IlINOO, op. cit. "'prn note 29, I 7027. 

"!Ill CONGo RF,('. 2392 (1947) . 

.. 6 CANNON, op. cit. ,"pr" note 19, II 5611, 116~a, 624. 
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without asking or suggesting tbat be a~ove ,~t.II Here again, wbat was done in 
1789 bas determined sU'bsequent praetice, haMg, Indeed, been approved by the 
Supreme Court as eaTly as 1798." , 

An alternative method of proposing amendments is by a convention ~'bkh 
Congress "sball" call upon the application of the legifllatures of two-tblrds 
ot tbe' states. The first petitions tor a convention were filed in 1788, and 1789 
by Virginia and New York, respectively. The next occurred in 1832 and 1833 
and came fTom Georgia and Ala'bama. In bhe sessions of Congress just prior
to ,the Civil War petitions were 'received from the legislatUTes of six states. 
praying that a drafting convention be summoned. On several occasions during 
that era VnrlO'lIS members of Congress also offered 'resolutions for that purpose."
'Ehe greatest sustained effort to set in motion this machinery for proposing a 
change in the Constitution was made between 1805 and 1918, Quring wbic'h 
period 38 states filed applications, the great'majority of whf.ch were In further­
ance of an amendment providing for the popular election of Senators, others of 
\vhlCh had an anti-polygamy amendment ail their objective, and only a few of 
Which suggested a convention of indefinite pOwers." Within the past decade a 
number of state legislatures bav.e formally petitioned Congress to call a con­
vention for tlbe r,urpose of proposing an amendment to limit the rate of federal 
Income taxation. T , 

It appears from Madison's JournaJ that the frame;rs,lntended this provision 
for the ca\l1ng of n convention to be mandato.ry.- Conceding that proposition. 
there remninFl a question as to when the condition "on the aPlIUcation of the 

"legil.latures of two-thirds of the several states" shall 'be, deemed to have been 
'fuliilled. In 1929 the Legislature of Wisconsin reminded Congress that 8.'$ states 
'had filed applicatiolls for a constitutional convention and called upon it to "per­
form tlle mandatory duty •.. and forthwith call n conventiOn to prOIIOl'e amenrl­
mellts to the constitution of the United States."· The 80 stat.('s listed In this 
memorial included every state but one which had ever petitioned Congre~s to 
cnll a ronventlon for any purpose-even Virginia, Alabama and Georgia, which 
had filed no sucll applications since 1788, 1832 and 1833, respectively. This re­
FIOlution w'ns ignored, no doubt 011 the theory subsequently approved In Dillon tI. 
alo~1J that the successive steps In the procel!S of constitutional amendment should 
not be widely separated in time." To be obligatory upon Cougrees, the applica­
tionR of the state!! IIhOllld be reasonably contemporaneous with one another. Cor 

,only thl'n would tbl'Y ,be persuasive of a real consen8US of opinion throughout 
the nation for holding a convention, and by the same token, they ought also to 
beeXlll"esslve of similar views respecting the nature ot the amendments to be 
sought. 

Although no collvention has ever been held, the provision has not ,been entirely
ineffective. 1~he ,petitions just mentioned, asking for a convention to prOI)Ose nn 
amendment for the popular election of Senators, undoubtedly were instrumental 
,in bringing Rhout the submission by Congress itself of the Seventeenth Amend­

,ment, a reform which the Senate had long re!!lsted. 

, ,'. But is it essential that two-thirds of the state legislatures, or any number 

thereof, should rna'ke application to Congress, tor a convention In order to enable 
Congress to call one; why may not Congress summon a convention on Its own 
initiative? No such call has ever 'been made, but if we assume that the machinery 

'which is perscribed by Article V for amending the Constitution is a parti('ular 
organizlltion of the inherent power of the people ot the United States to deter­
mine their political institutions, then it would seem that Congress's obligation 
to call a convention, upon the application of tile legislatures of two-thirds of 
the States was not thought to ex,baust its power in this respect, but was Intendl'd 
merely to specify a contingency in which it would be under the moral neeesllitv 
of exercising it. If, however, the powers of Congress under Article V represent 
something less than this plenary power of the people, then its obligation to 
ea11 a convention in the contingency of a demand upon it to do so by the legisla­
tures of two-thirds of the States may very well comprise its full power in the 
premises. 

-I' AttlfALS 011' Cotto. 9,18-4 (1189).

," lJ(tJllng8worth T. Virginia. II Dall. 318. 1 L; Ed. 644 (U.S. 1198). 

II AII1Il8,'''"' cit. a,,"r .. note 1. ot 282, 311, 345, 351J-.84_ 

.. FrdtlrnJ Oomtltutio".. ' Oonvent«on, SII:•• Doc. No. 18. 111t CODg.. Id Beel. 2 (1930).

1190 COIOG. RBC. A1I91l9 (1944). 
- M,ADJIIOIf, '". olf....".... note 8. at 614. 
• 71 COIfG. RBC. 311611 (t929 ) • 
.. 258 U.S. 888. 374. 41 S. Ct. 510. 811 L. Ed. 1194 (1921). 

" 
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Howpvpr Illl n\llPllrlmNlt is proposed, Congress must decide whether it shall 
be ratified by state legislatures or ,by conventions in the states. In United. State8 
v· Sprague" it was argued that by the Tenth Amendment "the people resprved
to themselves powers over their own personal Uberty, alld that the legislatures 
are not compptent to enlarge the powers of the federal government in thllt 
behnlf .•. the people never delegated to the Congress the unrestricted power
of choosing the mode of ratification of Il proposed amendment;".. that the 
Eighteenth Amendment WIIS of the latter character; and hence, having been 
ratified only by the state legisilltures, was invalid. The district court, ignoring 
this argument, substituted one of its own which led to the slime practical result. 
Judge Olllrk was willing to concPde that Congress originally had po8ses~ed the 
right to choose between the two types of referendum,but concluded thllt the sub­
sequent progress of political science had established the constitutional convention 
as the appropriate instrumentality for effecting constitutional changes of major 
importance.'" TIle Supreme Court rejected both arguments. It found the lnnguage 
of Article V to be too entirely free from -ambiguity to admit of reading into it 
the teachings of political science or other outside considerations. ~'urt~ermore, it 
pOinted out, :Congress had never reoorted to conventions up to that time, ,not­
withstanding the fact that the Thirteenth, Fourteenth, Fifteenth, 'Sixteenth and 
Nineteenth Aml'ndments "touch rights of the citizens" at vital pOints." 

What did the fr-amers hllye in mind when they referred to conventions in the 
stateR? No doubt much the same type of bodies as those to Which they themselves 
referred the original Constitution, namely, bOOieR which would be created ad //OC 
for tbe sole jJurllO!!e of passing upon certain amendments referred to them, and 
Which, once they had done so, would be fllnctus O/f!cio. How, then, are such 
bodies to be MUlnmoned into existen('e? The conventions which ratified the 
ol'ighlllJ Constitution-assembled upon the "recommendation" of the several state 
legislatures. 13ut the whole process by which the Constitution was established 

. was ~o exceptional that it contributes little to t.he solution of the present prob­
I!'m. 'l'h!' llOwer seems clearly to belong to Congress in its legislative caplleity, as 
auxiliary to the power delegated to it by Article V in the submission of amen(l­
lJlentH. S!'rious prllctical difficulties woulcl, of course, be encolmtered if Congress 
deei<lf'(} to proceed without the co-operation of state 'legislatures. In addition to 
detpl'llliniug the make-up of the convention 'and who might vote for delegates 
thpl'l'to, the fedpra\ lawmakers would hnve to Ret up the machinery for con­
dm·ting the e\<'Ction and provide funds 'both for the election -and for the function­
ing of the ('Oil ventions. 

When the 1'wenty-fir~t Amendment was undC'r consideration, A. Mil:<-hell Pal­
m!'!', who hu,l 'bePn Attorn!'y Geneml during 'Vilson's administration, bronght 
forward n pian cle'i~ned to by-puss the state legiglatures." It would have author­
ized the governor of earh state to call an electioll for deleglltes to n convention. 
The elp('I.i()]) waH to 'he state-wide for a pam'l of -deleg-ateR represellting e.ach side 
of the (jlle8tion and was to be held in accorclance with the ell.'Ctioll III we of snch 
stnte. 'I'he voters were to be electors qualified under the respective state laws. 
'l'he expeUSCR of the eiertion were to be met uy a national appropriation. In 
the end Oongrl'SI! decided to leave the matter to the state legislatures, and the 
expediency of this coursc WIlS Vindicated 'by the fact that ratification wal! con­
RUlum-atNI in les" than a yenr. Only five states failed to take steps for the holding 
.of a convention. Forty-three enacted the necessary enabling legislation. In North 
Darolin-a the electorate voted against holding a convention after the legislature
had made provision for calling one.'" . 

lIaving Rubmitted an amendment to the stateR, may Congress thereafter with­
draw it? Some commentators have expressed the opinion thnt this cannot be 
done." However, lUuch thllt Chief Justice Hughes said in Oolemoo v. Mil/,er 

.. 282 U.R. 716. fil S. Ct. 2120, 75 L. Ed. 640 (1931). j., 

.. [d.., 282 U.S. at 7a3. 

.. 44 F (2d) 967 981(0. N.J. 10S0). ' 

.. 282 U.S. 716, 7.34, 1i1S. Ct. 220, 76 L. Ed. 640 (1931) • 

.. 76 CONO. RBc, 130 (1932), 

.. Myel'S The Proce•• 0/ Oon.titutlonal Amendment, SaN. Doc. No. 314, 7'6tl1 Cong.,
3d SeBB. 23 n. 62 (1940);. In three Stnt~9 the .chedulc<l conventlon@ <lId not as""Dlhle 
bpCnllRr. ratlllcntlon wos C<lmrleted beCore tbe date appointed for their meeting. Ibid, For 
a valuable Ilrtlcle on the wilDIe .torr ROO Brown, The Rat(lIcaUoft o/the TtDefttll-F(rst
Amendment. 20 AM. POL. SCI. REV. 10011 (193~). 

41 CONO. OwnF-. 418t Cong,. 2r1 SPAR. 1477. 1479 (1870) (argument of RO&C<l~ Conkling.) ; 
JAMESON, C'HI9TITUTIONAL CONVlCNTIORB t .,811 (4th ed. 1-887). 
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concerning the factors which would have to be coD8idered in determinln, what 
was Ii; reasonable time for ratification could also be urged in support of an 
a1Iirmative answer to this question. He wrote: .. 

• ·.Whena proposed amendment springs from a conception of , economic 
needs, it.would be necessary, in determlnin~fwhether a reasonable time 
had elapsed since Its submission, to consider the economic conditions 
prevailing in the country, whether these haa so far changed !lince the 
8ubmillllion as to make the proposal no longer responsive to the concep­
tion which Inspired it or whether conditionS 'Were such as to intensify
the feeling· of need and the appropriateness of the proposed remedial. 
action.. • . [These questions] can 'be decided by the Congre!lS with the 
full knfffliedge and appreciation ascribed to .the national legislature 
of the political, social and economic con&Udns which have prevailed 
during the period since the sll!bmillllion of the amendment. 

1f, as the concurring Justices argued. in this case, all questions concerning the 
submission of amendments are for Congress .lone to decide, the right of formal 
wI·thdrawal is of little moment; the lawmakers almost certainly could find some 
pretext to Inter an amendment belieVed to be Jio longer del!:lrable. 

,,' : i ' '. .' ), ./", . . :.:' , 

, III' .. :",; .'>' 
, J .' ,~ 

! '; Battftoaticm of Amendmtmt., 

After an amendment whlchis within tM'poWer reserved by Article V has been 
lawfully proposed, further questions arise concerning the action of the states in 
· giving or withholding their aBSent to it. These problems fall into two categories­
thOile relating to the right of the state legislature to act upon the proposition at the 
time it undertakes to do so, and those dealing with the procedure whereby it shall 
expiesB its 111'111. . . ,,> ",;.,:,,,,,,,,,,,,,,.,,,,, . 
Whtm.Mag a State Actr .. ~,.,:,:: J '" .:•. .,.,

The debate as 110 when a state is at Uberty to ratifY or reject a proposed amend­
ment has been directed to three subsidiarlinS!uiries: How iong after Its submis­
sion does an amendment remain open for rlltlflCSJtlon? When is action by a s.tBte 
leglsllllture foreclosed by Its own prior acceptance -or' reJection' of the propoll1ll? 
May postponement of consideration be required by a state constitution or. statute? 

Four amendments submitted prior to .the ,Civil War-two of the twelve proposed 
in 1789, one proposed in 1810 and one in 1861:---have n~ver b~ ratified. The same 
is true of the Child Labor Amendment proposed in 1924., Are these amendments 
still to be regarded as pending? Alia. matt&r of fact, the Ohio Legislature ad~ted 
a resolution In'1873 purporting to ratift'one Of the 1789 proposals-" Perhaps It 
was with this circumstance in mind that Congress added a third "section" to the 
Eighteenth Amendment which provided thalt ratification must tilke place In seven 

· :fears. This was ·an obviously futile prtlCeeding. As part of an unratified amend­
ment, the provision was inoperative, Rnd if ratiflcatlon had taken place after the 
prescribed datil"it wopld IlItiII have been Inoperative unless the ratlflcatlon,was 
valid in aplite of it! In'DiUcm 1.1. Gw.., the Supreme Court properly treated the 
so-called ''section'' as a part, not of the amendment itself, but of the resolution of 
proposal. and sustained It on theg~d that It gave effect to the implications
of Article V that ratification "must be IlUfllciently COIitemporaneous ••• to refleet 
the will of the people in all sections at relatlvei7·the same period ••••"" 

In this same case Justice Van Del'llDter intimated that the four proposals which 
, antedate 1900 weJ,"e no longw open to ratlflcation.R'But when asked to hold that 

the Child Labor Amendment could not be ratlfled;thlrteen~rs after its submls­
· sion, the. Court refused to decide the issue, saying that this was a political qUell­
",0' : .: r • ."'." '" : ' • 

.. 307 U;S. 433, 4oCf3. GO S. ct. O'r~, 83 L.Ed. 188& (toaD). . 
"millm v. ~no.., 2Ii6 u.s. 868 372 41 S. Ct. 510, 8lI L. Jlld. 994 (1911).
"ld., 2158 u.S. at 3rG_ In 1930 'iiorella La GuardIa, tben a member of tbe HOUle of 

Representattvee, made an Ingenious argument tbat tbe elreet of Sec:tlOJli tbree 11'81 to limit 
tbe duratlon of the Elgbteentb Amendment to a period of leYen JearB after ratiOcatlou 

~~~~b!\ -= ::era~:~O:rd ~~r:::r!~p~redtb:oItt~~:~l:!f :~la~I:,~d'be~u:a::~~~ 
·not tben a part of the CODstltuttoJli; tberefore It muat be Interpreted to opera te Pl'Oll­
pectlnl,. after tile orhtlnal ratl8eatlon of tbe UleD4ment made It a part of tbe Con..tltu­
tlon. 72 CONG. Rwc. 1898 (1930) . 

.. 2lJ6 U.S. 888, 876. 4'1 II. Ct. 610, 8G L. FA. 804 (19'1)_ 
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IiOIl whicl1 ~honlfl be left for the determination of Congress in the event three­
fOl\rth~ of tile state ever gave their assent to the proposal." 

Dol's a 8tutE' legi~lature exhaust. its power to act on an amendnwnt by the 
adoption of a l'e'olntion accepting or rejecting it? In Coleman v. Miller, Chief 
;rustice HughE's review('d the events leading up to the proclamation that the 
}<'I)nrteenth AlllendllJent had b0en ratifl('rl and concluded that "the political de­
partments of the Government dealt with the effect both of previous rejection and 
(If attempted withdrawal and determined that both were ineffectual in the pres­
enre (If an :lctnal rntification."" This proposition rests upon a concurrent resolu­
tion adopted by Congress in 18<38, declaring the Fonrteenth Amendment operative 
as a part of the Con,titution. That resolution included iu the list (}f stutE'S which 
had ratifil'(l the Amendment the names of three-Louisiana, North Carolina and 
Routh Carolina-which first rejected and later ratified the proposal, and Qf two-­
Nt'w Jersey and Ohio-which had attempted to withdraw their earlier ratifica­
tiOll~.M 

Upon closer examination this legislative prE'ceoent is found to be less conclusIve 
(Imn ,tIl(' opinion of the Chief JUAtice indicat!';!. 'I'IIere was a-notlIer, quite distinct, 
i~'ne iuyolYl'd in tbe dil'pute as t.o whether the }<'ourtE'enth Amendment had been 
(luly ratifif'CI; namely, whether the seceding states should be counted in ascer­
t:Jining the number of states necessary for ratification. On January 11, 1R68, 
Iwforp fillY ~tate had attempted to change its mind, either by rrutifying after rejec­
tion. 111" hy retracting its previous consent, Senator SUlllner Qf MnsRachu~etts 
iIlITo(lllC'ed a joint resolution which recited that twenty-two -states had ratified 
the Fourte('ntb Amendment and declared that it was to nil intents and purposes a. 
pnrt nf the C,on~titlltion." A similar resolution was offere-d in the House of Repre­
,"ntntivE'lI hr R('j>re~entative Bingham on January iRth." Two days later, the 
Ohin T,egisintnre votecl to revoke ItB assent which previously had been certifioo to 
the S!!Cl'l'tllry of State. On .January :Ust, Sumner expressed the opinion thnt the 
attempted lyithdrawal of Ohio's ra'l:illcation was ineffective. After stating that the 
"allSent of the ~Hate once given is final," he went on to say that the aeti(Hl of Ohio 
Wfill a nullity b('Cause the Amendment was already a part of the Constitution. He 
c1l.'l'lnred : 07 " , 

This rIlllendment was originally proposed by -a· vote of two-thirds of 
CiollgrE'ss, c(}]uposed "Of the representatives of the loyal Shates. It has now 
heen ratified bi the Legislatures of thl'ee fourths 'of the loyal Stwtes, 
being the FAillE' Stntes which originally proposed it, through their repre­
Sl'llta t.h·E'~ in Congress. The States thRt .are competent to propose a con­
!>Iitntlollal aml'ndment are competent to adopt it. Both things have been 
done. 'l'he rrfjuired majority In Congress have pr6posed it: 'the requirl.'d 
maJority of States have adopted It. Therefore I say thil! resolution of the 
Legislature of Ohio is brlttum fulmen--impotent as words without force. 

In a briE'f exchange with Sumner, Reverdy Johnson of Maryland voiced the 
tentative impression that assent could be withdrawn at any time before ratiflcn­
tioll was complete. Said he:" 

... ' Rupposing the amendment noot to have been adopted ... my impression 
is that thE'Y can withdraw; ••. I look upon wbat the States do prelim­
inary to a decisiou Qf a majority whiCh, when made, makes the amend­
ment proposed a part of the Constitution as a mere promise or under-, 
biking that eal'h will n~sf'llt when the 'Others nre ready to 'assent, but 
that the day after the nS'''llt is given, or Itt any period subsequent to the 
gh'ing of the ARSent, if tht' Stllte aSf<Cnting thinks that it has mnde a 
mi8talH'. nnd that the Con"titution should not be Ilmendl.'d in the way 
proposed, it may withdraw its assent. 

In the Sennte, the Ohio rf'solutions were referrecl to the Committee on the 
.Tndiciary, which also had Sumner's original motion under consideration." No 
further action was taken by that House until July 9th, when it called upon the 

"G.leman v. Miller.• 1!O1 U.S. 433, 4~4, ~9 B. Ct. 912, 83 L. Ed. 188G (1939) • 

.., frl .• a07 U.S. at 449. 

"Hi RTAT. 70!l (1868).

"(CON". Or.nOE, 40th Cong., 2d 'SesR. 453 (1868), 

M {rl. nt 47fi. 

~1 frl. nt S77. 


-Nt T,I. lit Ai~. 


'~fd. at 453. A78. 
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Secrl'tary of St.ate for a list of the states wbich had ratified the amendment.'· By 
that time the New Jersey Legislature also had ~oted to revuke it~ ratification and 
six addi,tional states, including Louisiana, North Carolina ond South Carolina, 
hod ratified. On July 18th, Sherman introduced a new resolution declaring the 
amendment effectiVe; this also was referred to the Committee on the Judiciary,"
which was dischorged from consideration thereof on July 20th." The following 
day, after being changed 00 a concurrent resolution, It waR aplJroved in the Senate 
~I"ithout debate and without a record vote. It was rushed to the House of Repre­
sentatives which promptly concurred, also without debate, hut by a yea-and-nRY 
vote." In this resolution, the 29 states uamed as having given their assent, Inchld­
ing the five which had changed their minds, were referred to as "being three 
fourths and more of the several States of the Uni'on." .. 

Inasmuch as Congress did not take this action until additional ratl1katlnllR 
had been certified, it is plausible to infer that a majority did not support the 
view of Sumner and Bingham that the Amendment had become effective hpfore 
the further ratifications or attempted withdrawals were made. The re~olution 
adopted wa's 1I0t, however, Inconsistent with their thesis. It also can be ~upported 
by Johnson's tentative opinion thnt 11 state's assent could be revoked at any 
time before ratification was complete. In the absence of committee reports or 
recorded debate, it is impossible to find in this legislative history an endorse­
ment of either of the two theories advanced for declaring the amendment 
adopted. 

In any event, the inclusion in thIs list of LouiRiann, North Carolina and South 
Oal'olina is not deciRive as to the effect of a rejection by a legislature which If! 
alhnittedly competent to act on a constitutional amendment. At the time they 
expressed their dissent, these states were treated by COllgress as being still ill II 
state of rebellion; they were required to adopt new constitutions and to ratify 
the pending amendment before they could obtain readmission to the Union. As 

That the resolution declaring the adoption of the Fourteenth Amendml'lIt 
was not regarded as a determination of the effect either of rejeCtion or 
withdrawal was demonstrated by events attending the adoption of the Fif­
teenth Amendment. Again, Ohio reversed itself, this thne by approving the 
Amendment after first voting against !t,6S while New York repudiated its enrlh'r 
assent. 67 In discufOsing these developments on the floor of the Senate, Ro~('oe 
Conkling of New York took the po8ltion that a ratification was irre¥ocahle hllt 
that a rejection had no legal effect whatsoever.~8,Davis of Kentucky argued thnt 
a vote by a state legislature either to reject or to ratify was final 'llJHl COI1­
elusive.69 Significantly, neither mentioned the. adoption of the Fourtl'l'nth 
Amendment or tbe reRolutioll of Congress declaring it to be In E'frect. 

Not until two additional states had ratified; thus making it unimportnnt 
whether New York and Ohio were counted, did the SecretAll"Y. of Stllte proclaim 
the adoption of the Amendment. His proclamation listed these t1\'O srotl'S among 
those which had ratified,' but it also recited without comment that till' Nf'w 
York I.A!j!;islature had passed resolutions "claiming to withdraw" It, r:tWlratiol1. 
Ohio's previous ,rejeCtion was not mentioned. 7o Prior to the issuance of this 
procl'llmation, a resolution similar to that adopted with reference to the 1"0111" 

teenth Amendment had been Introduced in the Senate to confirm the I"iftl'enth. 
but it never came to a vote. 71 Without qualification, it Ilamed New York anll 
Ohio as having ratified the latter Amendment.. . 

The persistence of sharp disagreeml'nt as' to the correct Interllretation of 
Article V is reflected In the unsuccessful E'frort made lilt this time to pass R bill 
declaring. that any attempted revocation of a State's consent to an amE'ndnll'nt 

'" Tri. at 3M7. 
·'Tri. at 41117• 
•• Ir!. at 42:10 . 
.. TIl. at 42911. " 
"Td. at 4266. Flmnhasl. pupplled. i .. 

"111 STAT, 2 (11l1\7): 15 STA'r. 73 (1IlR8). 
• Co"o. GLOBII, 41st Cong., 2d :~e8". 110 (18t19) ; Id. at 918 (1870).
"Co"o. Gl.oB., 4let Cong., 2d 3e08. 377 (1810).
"Jd. at 1477. 
"'Id. at 1479. Roth Conkling and Davlo IIrltuell from the "rpmIA. that rntlllrnUnn h .. n 

.tate IpglRIRture hlld the R.m" eifpct as would rRtlftc"tlon by Il con~ent.lnn In raRe Ihnt 
m .. thod were rhospn by Conltreo •. Both al"umed that rntlflcatlon by n ""nvpntinn ,,'oul'l 1M' 
flnnl. Dnvi. mll.de the (urthrr uRllmption thnt rpj .. rtion by It convention would UllllUllt III. 
power of It .tate to Ret on nn ampndmpnt. Cnnkllnlr did ~ot mpet tllll I.oue squar..ly• 

.. CONO. OWB". 41At Cong., 2d SeR8. 2290 (1870). 
n Id. lit 1444, 2788, 3142. 

http:elusive.69
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should be treated as null nnd void. The House approved such a measure,72 
which, however, died .on the Senate Calend:a;r :nftet being reported adversely 
by the Judiciary Committee. 13 Earlier in the SIlssion the upper House had voted 
to [lOstpone indefinitely a jOint resolution of similar tenor.a 

Looking to the merits of the issue, there appears to be m>thing in the 
language or policy of Article' V to preclude ratification at any time, irrespective 
of prior disapproval. The Constitution speaks only of ratification by the states: 
there is no reason why an unfavorable vote by one legislature should bar con· 
trary action by its successors. The teaching of Dillon v. GlOS8 that ratification 
should "retlect the will of the people in aU sections nt re1atively the same 
period •.•n lends support to the view that later retraction should also be taken 
into account. Likewise, if change of public sentiment is relevant, the formal 
action of a state withdrawing its prior consent is pertinent. What weight should 
be given this relevant fact would, however, be for Congress to determine. 

A long-mooted question concerning the right ofa state to require that action 
on a prQposed amendment be delayed until a new legislature has been elected 
was answered in Leser v. Garnett. 10 The fact that the Constitution of Tennessee 
required such postponement was cited in support of the argument that the pur­
port.ed ratification of the Nineteenth Amendment by the Legislature of that 
Stntl' was a nullity. Instead, the Supreme Court held that this constitutional 
pro\'iRion was of no effect, since the power to act on a proposed amendment to 
the Fedeml Constitution Is derived from the latter document. 
Procedu.re for Ratification 

"'h!'n a constitutional amendment is before a state for consideration, who·. 
constitutes the "lcgislature" by which Its will iA to be .expressed, and wllat rilles 
go,-el'n the pl'oceeflingR? It was decided in IlU1cke 'I). Smitk 1. that thE' tenn 
"ll'g'i~latures" as used in Article V still means, as it did in 1789, "the repl'Psenta­
tin· bod[ies] which ... [make] the laws of the people."" It therefore does not 
llleinde the ('lectorate in states where the popular referendum has become a pllrt 
of th!' legislative process, and approval by the peovle on a referendum vote cannot 
bp made a condition of ratification. Similarly, it has been established by prnctice, 
with the implied approval of the Supreme Court, that legislative resolutions 
ratifying proposed amendments to the Federal Constitution are not Bubject to 
guuernatorial veto. In Le88er v. Garnet, it appeared that the Governor of Ten­
n('sspp ha<1 not certified the ratification of the Nineteenth Amendment to t.he 
S"er.·tary of Stat!'. The Supreme Court held, neverthelesR, t.hnt the Amendment 
ha,l hpcn validly ratified. saying "As the legislatures of Tennessee Rnd of West 
Yir~inia hall Jlower to aclopt the resolutions of ratifieation, official notice to the 
S<'cr!'tary. duly aut.lJenticated, that they had clone so,· was conclusive upon 
him...."78 

The Constitution is silent concerning the procedures to be followed by state 
Ipgi~latures in ncting on proposed constitutional amendments, and C<Jngress has 
never undertaken to supply the Qmission. In 1869, to be sure, jOint re~olutions 
for this purpose were presented in both Houses of Congress but did not ]Ins" in 
('ithl'r." The re~olution introducl'd into the House of Representatives would have 
requireil each branch of a state legislature to proceed to a consideration of a 

"[d. at 5~5f,. . 
... CONGo GLOD.., 410t Cong.. 3d SesB. 1381 (1871).
14 CONGo OL"Bl·'. 41st Cong., 2<1 Sess. (1869) ; 'd. at 3071 (1870).
7.258 U.S. ]30, 137, 42 S. Ct. 217. 66 L. Ed. 505 (1922). Massachusetts passed a law In 

11120 which declared it "to be the policy of the commonwealth that the general court. when 
~all",l npon to "ct npon a propMcd amendment to the federal constitution, should clefer 
nction until the opinion of the voters of the commonwealth has been tnken ..." It provided
further that If fill amendment Is not ratified by the session of the general conrt to which It 
Is first suhmitted. It shall be submitted to the people at tbe following state election. MA88. 
ANN. LAWS C. 5~. ~ 18 (1946). 

70 253 U.S. 221.40 S. Ct. 495, 64 L. Ed. 871 (1920). 
" !d., 253 U.S. at 227. 
78 258 U.f;. l?,O. 137.42 S. St. 217, nr. L. Ed. 505 (lQ22). The effect of n gubernatorial

,"oto waM CD lled into question In connection witb the adoption of the Twelfth Amendment. 
'rhe Governor of New Hamp.hlre vetoed the reMolutlon of thnt State's Legislature to ratify
the pronO""1. If effective, ratiOcation by New Hampshire would have brought the total o'f 
conspnting Rtntcs to t.he necPAsnry three·fourths. The amendment was not .proclaimed., how­
Hcr. untll another state had ratifierl. and the proclamation did not Include New Hampshire 
as one of the ratifying states. Myers. 011. cit. o"pra note 46. at 34. 

79 CONGo GLOBF-, 41st Cong.. lAt Sess. 75. 1021334 (1869). The House reSOlUtion. hore a 
.tronl< resemblonce tn tile act paRsed In 1866 14 STAT. 243) requiring state legislatures 
to meet at an appOinted day and to procee(l as therein directed to elect a United States 
SenAtor. 

http:Procedu.re
http:Committee.13
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(H'n(ling amendment on the sixth day of any regular or special session, and to 
continue to meet" until final action was taken on the amendment. A proposed 
change was to be deemed ratified if it received the vote of 8. majority of the 
mPlllUers {'lected to {,Reh 1I0use. Whether sucll a measure is within the power of 
Congress Incident to tIle submission of'amendments is doubtful; 

A still 1tnsettl{'d qUl'stion which bas arlRt'n from time to time ill whether pro­
visions of state constitutions defining a quorulll, prescrii)IJlg tll\! lllajority neces­
sary for the enactment of legislation, or r{'gulu.ting the conduct of legislath'e 
business are apllllcable to ratification of amendments to the Fedrral Constitution. 
III lSi!, the IndlRlla S(mate votl'd to rescli!(l that State's "pretended ratification" 
of the Fifteenth Amendment, on the ground, among others that this action had 
been takl'n by less thRn a quorum of eacb houlle of the state legislnture 811 defin{'d 
by the state constitution." More recently, the purported ratification of the 
Chllll'I,abor Amendment by at least two states was clouded by uncertainty 118 

to th!' effl'ct of state constitutional provisions governing tIle palJsage' of a local 
law. The Governor of illinois certified to the Secretary of State that this Amend­
ment had been ratified by the Illinois Legislature, although the resolution to that 
effect had been adopted in the Senate by less than a majority of all members 
elected thereto, as required for the enactment of legislation."' On the other hand, 
the ratification of this proposal by Kansas was valid only if tlle provision of 
the state constitution authol'izing the Lieutenant Governor to east a deciding vote 
applied to the ratification of an amendment." '. 

Since proposed amendments are submitted to the state leglslatui't's and not 
to the people It would ",eem, on principle, that restrictionS' imposed by the people, 
in the state constitution, on the adoption of 'leglslatlon, should not he binding 
with respect to the ilerformance of this federal function If the legislature chooRt's 
to adopt other rules. But III the absence of special rules sanctioning a diffl'rent 
procedure, by what authority can it be flald that proceedings which do not con­
form to the requirements for ordinary legislation constitute the action of the 
state legislature within the sense of Article V? 

As long as the Supreme Court adhered to the position taken In LeBcr v. Garnett 
that official notice to the Secretary of State that a State had ratified an amend­
ment "WII9 conelush'e upon him, and, being certified to by his proclamation, Is 
conehlslve upon the court~,"" questions 8S to the regularity of state nctloli were 
of little more than academic interest. But In Coleman ". Miller and Chandler 1" 
lVi.,e" the Court, in effl-ct, closed the door to judicial determination of these 
l~sueB. In the former it held that the legal consequences of a previous rejection ot 
an nmemlment by a state legislature, nnd of the lapse of time since the rmbmil!­
slon of tlle propOSIti, were political question!! which should be resolved by Con· 
greRs rather than by the courts. Being equally divided on the poInt, it did not 
deci<le whether the right of a Lieutenant Govi>rnor to crist a deciding vote was 
a justlclahle issue. Although this case left operi the possibllit1 that some questions 
might still be found to be justkiRble at sOllle stage, the Ol,lnlon In Ch.andler '\I. 
WI'S!) indicah's that ('ven those questions might ceolle to be cognl,..nble by a conrt 
before it had an opportunity to pass upon them. There citizens and taxpayers/ 
sued to restrain the Governor of Kentucky from certifying an allegedly void 
resolution of the state legislature purporting to ratify the Chlld.Labor Amend­
ment. Before being served with summons In this suit, the Governor forwarded 
a certified copy of the resolution to the Secretary of State by mall. The Supreme 
Court (lismisRed a writ of certiorari on the ground that while the state court 
had jurisdiction in limine, after the' Governor had transmitted the notice of 
ratificat.lon. "thl're was no longer a controversY'''suseePf;lble of judicial
determination." .. 

In a concurring opinion In the Coleman cilse, four justices expressed the view 
that the process of amendment "is 'politlcal' in ItS entirety, from subml!!sIon 
until an amendment hecoml's part of the Constitution. and Is not subject to judi­
cial guidance, control or intl'rference at nny point." Even without this invita­
tion, the uncertainty as to what,. If any, questions the courts would entertain In 
the future would constitute a strong bidueement to CO~BS to occupy the whole 

.. CONn. GWBR, 4ht Cong., lid SetlR. 1250 (1871). 

"' JOURNAL OJ' THJIJ ILLINOIS STATJIJ SRNA'I'JII, 58th Gpneral AslJelJtbl,17.1il (1933) • 

•• Oolemall v. Miller. 307 U.S. 4.33, 446. 59 S. Ct. 972, 83 L. Ed. 1885 (1939).

"1,r.Rer V. Garnett, 258 U.S. 180, 187. 42 S. Ct. 217. L. Ed. 5011 (1922) • 
.. 307 U.S. 474, 119 S. Ct. 992, 83 L. Ed. 1407 (1989) . 
.. Ttl.. !I07 U.S. Itt 478. 
• Oolemall v.MUler.JJ07U.S.433.459~Ii.9S.Ct.97·2.88L.Ed.1I185 (1989). 
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firld. And ollC'e It has done so, it is extremC'ly 11lIproIJnlJle that the Sl1prl'lIll' Conrt 
WOl1l1l und!'rtnke to eject it. 

Nor is it Iikply. thnt Congrl'I'ts w0l11d exhihit thl' same reinctllllet' to pXlIlIline 
the rl'gularity of stllte action as has thl' COllrt. l\iorrover, tl1\'r~ alll"'" rs hJ he 
110 reaSOIl why all decisions concerning the ratification of an ulIlcJI(illll'Ut {"ollhl 
not be talu'll by a 8imple majority Yotl'. SineI' sl1("h votes would, on tllP 8ltrfllr'e 
at least, r~lnte m!'rely to 'iIlPRtlollS of fact lind of law rnispd by ohjel'tioll!l to the 
validity of \lurported ratilicatioll, rather thall to the wisdolll of til(' 1l111l.'IHI1I1Pllt, 
it would lIP ",training a point to sny that they were gO"erned by h!' phrllst' "wh!'n­
evpr t\\'o thirds of both bousl's shllil dePm ueC'(,Rsary." No other III'ovi><ioll of I he 
COllslitutioll would require more than a ",hnple majority ill this situution. The 
only legislutivp prpC'edl'nt is the r('solution adopted in 1868 declaring tIll' l"our­
t('('nth AUlendment to be a part of the Constitution. III the House of HeJln~"(,lIt a­
tiVt'H, 127 1ll(,llJbers voted in tile affirmative. aa in the negative, with r.r. Bot 
voting." The yeas and nays were not tak('n ill the Senate. '1'hle' COn!lrCiMirJllfl.l 
Globe simply recites: "The r('solution was adopt!'d." .. 

IV. 

Conclusi.oa 

No am!'ndmcnt to tbe Constitution has be(,1l adopted since Goleman 'V. Miller 
was decided. Any estimate of its practical results lies, therefort', enth'ely in the 
realm of speculation. 'Vhere an amendment is sharply controversial, there iR,a 
8trOnl( possihility that the issue will be fought out all over again in til{' Halls 
oj' C(lllgress after three-fourths of the st.ates have given their assent. '1'1J thill 
extent the process oj' changing the Constitution may become still 11101'1' (Iltncult 
than it 1m" bePnin the past. In view of the decision in Dillon v. Glo8.' thllt an 
alllenrlmpnt takes effect on the date oj' the final ratification requlre<l for its 
ado]ltion, rather than em the date when it is proclaimed," there is a further 
pORslbility of a period oj' serious confusion and uncertainty while the validity of 
rllWlcationls being determined. 

'1'0 leave the way open for Congress to bury It proposed amcn<1I1)('ut evpn after 
three-fourthR of the states have approved it seellls to he con~Ollnllt with the Jlur­
pose of the framers to permit changes in the fundmnental law only ",hpJ) th('l"e 
is a strong preponderance oj' contemporaneous opinion in favor of it. If n lllujority 
of both Houses of Congress felt compelled for any reason to declare that 11 wo­
llOSPfI am<'IHlment had not been duly ratified, that action would rai>le gru\'e ,louhtR 
as to whethpr tbe amendment had therequillite support in public opinion Ilt that 
tillle. But if the lawma),ers are to exerci",e this function SOllie wny IlIlIst he 
foullll to minimize the confusion until the issue Is decide<l. The ruling that an 
IImendmt'llt hecollles effective the moment the thirty-second state ratifieR it should 
hcreplldiated. Al1(l provisiOll should he made for determining when Congress hall 
Imld itA finnl word 011 the subject. Althol1gh It bas been 8uggeli'ted that in pro­
claiming an amendment, the Secretary of State speaks with the unthority of 
Congress, no one can say whether snch a proclumation would preeiude slIhsp.­
(JnE'llt inquiry into the vuUdity of ratification, or if not, whether there is any 
time limit on the power of Congress to reopen the motteI'. In 1930,ell'vl'n ypnrs 
after the Eighteenth Amendment was ratified, Representutive La Guardia of 
New York offere<l a jOint resolution to eleclare that amendment inoperlltive 011 

the ground that ratification of the original resolution was ineffective to mllke 
the amendment a permnnent part of the Constitution.'" But as this resolutioll 
was never acte<l upon tlle question remains \Inn nswere<1. 

One mC'thod oj' handling the problem might be for Congress to re]J('al the 
pr!'sent statute authorizing the Secretary of Stnte to proclaim the adoption of 
all amendment Imm!'diately upon receipts oj' official notice of the requisite 
rlltlflcntiollB. Instead, he might be directed to traJlsmlt such evidence to Congr<'~R 
whpll tluff-fourths of the states have pnrporte<l to ratify. To avoid a stall'mate. 
it might be desirable to provide that unl!'s! Congress directs other",.IRe with 
a deRlgnntpd period, the Secretary shOUld Issue, at the end of IlUch perio!!, a 

~ ", CnIM. flLone, 40th Cong., 2d SesB. ·4296 (1868) • 

.. rrl. "t 42flll . 

.. 2r." lUI. ami. 376. 41 S. Ct. 510. or. r,. Jlld. 9114 (102.1).
""72 CONn HF.C. 17.61 (lO.M). Thl. reooI11t10" wns referre,!. to the Commlttre nn tile 

,TII,lI~l"ry and wne never reported. For a statement of the author'" ronoonlng, 8'" not.. 110 
ItriIJ,"n. 
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proclamation, wbich should be deemed c.onclusive" fieclarlng that the amend­
mellt had be!'n adopted. In any event, having been given virtually complete re­
sponRibillty In the premises, it Is up to Congress to provide some procedure for 
a l.rompt definitive decil"lon as to the validity of the ratification of any amend­
ments it proposes. , 

Edward 8. Oorwin 
Mary LOll186 Ram86Y 

[72 Yale Law Journal 957 (1963) J 

TIlE PROPOSED AMENDMENT OF ARTICLE Y:A 'I'HREATENED DISASTER 

(By Charles L. Black, Jr.t) 

'l'uREE proposals for amending the ConstitutiOn have recently come from the 
Connell of State Governments, and are being propelled down the never before 
u8ed alternative route of article V-the route t'ia stllte applications to Congrel'R 
for the ('ulling of a convl'ntion.' Of the three; one (whkh would e"tnbURh a Court 
of the Union, composed of the state Chief Justi('es In all their multitude, to mel't 
on extraordinary occasions to review judginents of the Supreme Court)' is so 
[latently absurd that it will probably !'ink wHh6ut tract!. Another, eradicating' 
lI(I/.:r,. v. Oarr' concerns a "pecinl SUbject, and hence does not generally afl'l'1't 
the fl'deral power or the whole shupe of the Union. The third Is of supreme In­
tl'l'est to students of constitutional law. Its adoption would effect a constitutional 
('hange of a higher order of iInportallce than any since 1787-lt one exceptR (alld 
that only doubtfully) the de facto change implicit In the result of the Civil War. 

It Is wonderful that this proposal-which has already eommended Itself to. a 
number of state legislatures '-has been so little noticed. This is doubtleRs be­
cause the propose!l change Is in procedure. But a change In the procedure of 
constitutional amendment-unless it if! purely formal, and thlR one Is not-Is a 
change In the db'tributlon of ultimate power. The proposed article Y, if adopted,
would make it easily possible for a proportion of. the American people no greater 
than that which supported Landon In 1936 to impose on the rest of the country 
any alteration whatever in the Coustitutlon. The people who could do this would 
be, by and large, those inhabitants of the less populous states who reside in the 
districts that are over-represented in their own state legislatures. "Unto him 
that hath It shall be given." This component of the population-to wbich we are 
all aceustomed to conceding a veto power on constitutional amendment, as on 
many other matters--would under the proposed plan have something very dif­
ferent from a veto power. It would have the affirmative power of forcing its will 
on the majority,as to anything which may be the subject of constitutional aml'nc1­
ment-that is to say, as to everything. Such a proposal ought to be scrutinized 
with tbe very greatest care, and the same eareful serutiny should be given to the 
method by which its proponents hope to eoeree its submission to the state 
legislatures for ratiflcaUon as an amendment. . 

TUI!l PROPOSED NEW ARTICLE V 

If this proposal were to win Its way through, article V would read aq follows: 
"'l'he Congress, whenever two-thirds of both Houses shall deem it neeessnry, 

or, on the application of the Legislatures of two-thirds of the several !'ltntes. SIUlll 
propose amendments to thiR Constitution, whleh shnll be valid to RllintentR Rnd 
purposes, aA pRrt of this Constitution, when ratifled by the Legislatures of three­
fourths of the several states. When.e1761' appUcati0n8 from tile Leg18latflrea of 

. "I· ~ 

tITenry R. T,uc~. Professor of JurIsprudence, Yale Law School. 
1 All are Ret Ollt In full. wIth Iln account ot their e9(IQusal b.v the Council. In Am6l.ding

thr (JOfMtUlltinn to strengtllen the Statu in the Federal Sll3tem, 36 STATII Gov'T 10 (1900).
'ld. at 1R--H. 
• By abolishIng all Bub.tantlve federal gl/arnlllteett agolnot malapportlonm..nt. thus lllak­

Ing Rctlon by CongreM OB well ag by Court Impo88lble, and bY' withdrawing the subject
entirely from f.deral judIcial power. 36 STATII Gov'T at 12. 

'll"!l U.S. 1M (1.9112), (fou~teenth amendment claIm agalost atate Irglslatlve malap­
portlonment held within federal jtuJlclnl jurIsdiction.),

• Arror.Jlng to Informfttlon Informnlly rerelved, tthe leglolRtures of Arko"o"s. F1orl,I._ 
~JI".onrl. Oklahoma, I{ansns, Rnd W[,omlng have II j'"ally passed the ResolUtion.••t .Ollt In 
tp"t nreompanylng note 113 Infra. n about 00 "qual numbel" ot Btat"s, one hou,e ha. 
pn.fIed It. 
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tmo-third8 of the total number of states or the Un-lte;l States shall contain 
idenUcaJ te<lJts of an amendment to be prop08bd~ the Prc8illent of the Senate and 
the Spealcer Of the House of Repre8etltative8 shall .'0 certify, and the amend­
ment as contain~(Z in tho application ~h-all be deemed to have beet! p,'opoRed, 
without further action by Oongres.,. No State, without Its cOnl'<ent, ~hali be de:­
priv.ed of its equal suffrage in the Senate." • 

It may be convenient to the reader to have 8Ct out the text of the pl'esent al'Ucle 
V: 

"1'he Con/iress, whenever two-thirds of both Houses shall deem It necessRl'Y, 
shall propose Amendments to this Constitution, or, on the Application of the 
I,('gislatures of two-thirds of the several States, Bhall call a Convention for pro­
posing Amendments. which, in either Case, shull be valid to all Intents and Pur­
poseR. as Pllrt of this Constitution, when ratified by the Legislatures of three­
fourth" of the several States, or by Conventions in t.hree-fourths thereof. as 1'hl' 
Due or the otlwr Mode of Ratification may be proposed by the Cougl'ess ; Provic1pd 
that no AnwIHlment wldch may be made prior to' the Year One thousand eight 
hundred and eight shall in any Manner affect the first and fourth Clauses in the 
Ninth Section of the first Article; and that no State, withO'ut its CO'nsent, shall 
be (feprive(l of its equal Suffrage in the Senate.'" 

'I'he pl'OllOsed plan.. it. will be seen, abolishes the (never used) "convention" way 
of IlIn('IUlIlJCllt, and put in its place a method wholly under the control, as to sub­
stancl' nnd procedure, of the stllte legislatures. It does' this by llllll,ing it manda­
tory that Congrl'~s submit for ratification any amendment callc<l for by tIl(> legis­
latures of two-thirds of the states, and by simultaneonsly taking away Congress.' 
power to elect the state convention Il'lode of ratification. 

At present an nmelldment n}lly be passed (alld nil !lave actually passed in this 
way) if two-thirds of each national honse wants it, and if it is ratified by three­
fourt.h!'! of the Rta.teS in t.he manner chosen by Congress. Olle might also pas" if 
(on Ill'OI)('1' nllplicatioll of two-tllirds, of the states) a convcnt.ion, ,summoned by 
Congress amI having such structure as Congress t.hought wille to give it, proposed 
the amendmpnt, and if it were then ratified ill We mnllner chosen by Congress. 

Along the new route opened by the proposed article V, Congress would control 
neither substance nor procedure. Three-fourths of the statl' legislatnres, without 
the consent of any other body, could change the presidency to a committee of three, 
hobhle the treaty power, make-the federal judiciary elective, rl'peal the fourth 
amendment. make Catholicg ineligible for public office, and move thl' national 
capital to 'fojwlm. 'fhese are (in part at least) cartoO'n illustrations. Bllt t.he 
cartoon accurately renders the de jure picture, and seems exaggerated only be­
caUHe we now conceive that at least ~ome of these actions hove no appeal to any­
bQ{ly. !';onm Il1nendmentfY-e.g., something liIce the Brickel' Amenrlment-""-wonld be 
\'ery Iikl'ly of ('arly paAsllg~. At present the main dangers would be to civil amI 
politieal l'iglit8, t() naOonal ('onduct of foreign relations, and to the f('dernl t.axlng 
power. nuL (particularly sluce the proposed change would be Ilbsolutely Irre­
vpr!'!iIJlll, thirteen St.lltpS being enongh t.o bloclc it reversal) the cartoon dops not 
pxaggel'Ute the IlOsRihiliUes of the I<mg future. A country in which the lal'ge ma­
jority would have to lIread and sometimes submit to' constitutional innovations 
nppealillg only to a minority could not call itself, even poetically, a democrllcy, and 
the pORsi ille tensions between COllsensus and Constitution would be dangerous in 
the extreme. '" 

At present when an omendment passes the House and the Senate by two-thirds 
there is fair ground for the inference that there is national consensus uPO'n it; at 
It'Hst the means of ascertaining that crucial fact, thong-h rough, nre fnirly wplI 
o(lapted to the end. If the national convention method, under the present article V, 
were ever to be used, Congress, in setting up the cOllvention, eould I'nsure that it 
be so representative as to be likely to express a national consensus. Congress even 
retains control over the ratification process; if the state legislatures weI'e in its 
view to come to be dangerously unrepresentative, Congr('8S could provide for 
ratification l!y state conventions so chosen as accuratedly to refiect the views of 
each stllte's people. Properly used, the present article V can ('nsl1re that no ('on­
stitutional change be effected which Is disliked, deplored, or detested by a distinct 
majority of the American people.

What is the situation under the proposecl new article V? Hpl'c on'e I1lI1~t t!lll, 
numbers-even statistics of a rough kind. Let ns note first that the thirty-eight 
least populous stater'!, whose legislatures could under the proPO'sed article V repeal 

'afl STA'J'V, (Jov'" 1 1·-12 (1IIG3) ; see text nceomponylng note 13 Infra. 

, U.S. CON ST•• rt. V. ­
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the full faith and credit clause, contain about 40 percl'fit of the eountry's pupula· 
ti(m.' That really ought to be pnough. That these particnlar people should. in tbe 
name of federaliAllI, have a veto power, ill acceptable ;at leaRt It is aeceptPll beyond 
change. What rational ground could there be for giving them, in addition, the 
power affirmatively to govern the rest of the people? 

But of course one cannot stop there. The power given by the new article Y Is 
not in the states but in their legi8Iatur~. It cannot be too strongly stresspd that 
one need not approve of Baker v. Garro in order to accept the fact, as a fact, that 
the state legislatures do not accurately represent the people of their states-that a 
majority in each house of most state legislatures can be made up of votes repre­
senting a distinct minority of the state's people. This situation may have a certain 
romantic appeal; to even if one does not appreciate its beauty, one may not think 
the remedying of jot a fit job for the federal courts. But neither of these judgmpnts 
supports the conclusion that the uncontrolled pOwer of federal constitutional 
amendment should be turned over to bodies so constituted. . 

So back to munbprs: In the best table accessible," relevant data are given for 
thirty·four of the thirty-eight leastpopulons states of the Union. On the average 
it takes 38 per cent of the people in one of these states to form the constituencies 
of pnollgh state senators or representatives to pass a measu~ through tile more 
accurately representative house of the state legislature. Taking this figure as good 
enough for present purposes, if the proposed article V were in force, the Income 
tax could be abolished, by repeal of the sixteenth amendment, if about 15 per cent 
of the American People were represenJted b:r legislators who desired that result." 

Now of course it can be replied that such a coalition cannot be formed without 
the implication that a good many other people are like-minded with it. Granted, 
But tbe margin is enormous. If the right 30 per cent of.thepeople favored some 
amendment, its chance of passage would be very great indeed, whatever the other 
70 per cent might think. And it ill very important that the distortion Is not random 
but syatematic--it is a distortion operating steadlly in favor of rural districts 
and small towns. It is not too much to sa,that·the proposed article V would en­
able the inhabitants of such districtS' to effect any change they persistently 
wanted in the Constitution of the United States. They may be better and wiser 
than the rest of us; perceptive fiction and the exacter sociology are not clear on 
this, but let us assume it is SO. Does that justify turning the Constitution over to 
them, affirmatively and nt'gatively, to keep or to change as they wilL 

Reference was made above to the result of the Civil War. The proposed article 
V rests on the theory, at least in part, that that result ought to be revised. The sev· 
eralstates now have a crucial part in the process of constitutional amendment; 
the new proposal would (as far as one alternative method is concerned) give it 
entirely into their hands, setting at nothing the concept of national consensus 
among the American people considered as a whole people. It is a proposal for state 
rule only, on the basis of state·by·state count only and through state institution 
only, with the popular and national prinCiples altogether submerged.;If history has 
any lessons, our history teaches that such a location of ultimate power would put 
us in mortal danger. 

It Rhollid only be added that this propOiJal;'i!lI'la corollary to its discard of the 
concept of national consensns as a prerequistite to amendment, does away with 
national consideration and debate all 'a part of the amendment process. Under the 
present article V, any amendment must be examined and considered in a fully 
national forum-whether Congress or Convention-before It goes out to the sev­
eral states. Such debate focusses national attention.·on· something which is above 
all of national concern. Under the proposal, the only public debate wou\(l be in 
fifty separate state legislatures; the rest of the process would be ministerial only. 
This short-circuiting of national deliberation. is actually one of the most offensive 
features of the plan. 

The moae 01 proposal 

The plan of the proponents of this amendment [s to see it introduced into eacb 
of the state legislatures, in the form. ofa resolution in the following terms: 

8 Caleulated from the 1960 Census, 1968 WORLD ALIIANAC 2GII. The author Is 1lI at 
reckOning, but tbe figures given here are not far olr.­

• 859 U.S. 18li (195Z). 
10 See Pprrln, In De(ensli 0/ Oountry Votes, 52 YALB RIIV. 16 (1962), especIally at 24. 
11 Complied by The Natlonnl MunicIpal League, N.Y. TImes, Mar. 28. 1962, p. 22, col. 3. 
12 /f1110 IIgure Ie Ilrrlved at by taking 38% (the' percentage of people In the relevant 

.tates neceMary, on the average, to control the legl"lature) of 40% (the percentage of 
the AmerIcan people resIdIng In the thlrty-elght least populous .ta~e.). 
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"A (,JOINT) RESOLUTION· , 
·CThis resolution should be in whlllf:ever tech\liea'lform the state employs for a 

single resolution of both houses of the legislature which does not require the 
Governor to allprove or veto,"] 

Memorializing Congress to. call a convention for the purpose of proposing an 
am('ndment to the CollBtitUtiOIl of the United States relating t.o Article V thereof. 

"Resolved by the House of Representatives, the Senate concurring, that this 
Legislature respectfully petitions the Congress of the UnitedStah'J8 to call a con­
"ention for the purpose of proposing the following article as an amendment to the 
Constitution of the United States. 

"'ARTICLE - ­

"'Section 1. Article V of the Constitution of the United States is hereby
amended to read as follows: . 

". "The Congress, whenever two-thirds of both Houses shall deem it nece!1Snry 
or, on the application of the r~pgislatllres of two-thirds of the several st.atpR, shall 
propose amendments to this Constitution, which shall be valid to all intents nnd 
purposes, as part of this Constitution, when ratified by the Legislatures of three­
fourlhs of the several S'1:ates. Whenever applications from the Legislatures of 
two-thirds of the total number of states of the United States shall contain identi­
cal texts of an amendment to be proposed, the President of the Senate and the 
Speaker of the Hcmse 01' Representatives shall so certify, and the amendment as 
contained in the application shall ·be deemed to have been proposed, without fnr­
tiler action by Congress. No State, without its consent, shall 'be deprived of its' 
equal suffrage in the Senate," . 

.. 'Section 2. 1'his Article shall be inoperative unless it ~hall have been ratified 
as an amendment to the Constitution by the Legislatures of three-fourths of the 
several states within seven years from tbe date of its submission.' 

"BE IT )j'URTHER RESOLVED that if Congress shull bave proposed an nml'ndment 
to the ConHtitution Identical with that con:tnined in this resolution prior to 
;ranuary 1, 1965, this application for a convention sball no longer be of any force 
or I'ffed. 

"BE 11' FuRTHER RESOLVED that a duly attested copy 01' tbis resolution be 
immediately ·transmitted to the Sl'cretary ()f the ·Senate of the United States, 
the Clerk of the House of Representatives of the United States and to eacb mem­
ber of lhe Congress frOID this State." . 

1'he hope is that, if two-thirds of the legislatures 8ubmit a petition, Congress 
will consider itself bound, under the present article V, to call the "convention" 
requested. 

Questions ,resentea 

A number of questions arise; some of these will be considered here-not as 

judicial questions, but as questions sure to come into the mind of any Congress, 

man or Senator conscientiollsly seeking to do his duty. 

Is the Document Quoted Above an "Application" Within tbe Meaning ot Article V? 

Artie!le V lays down that Congress sbaH "call a Convention for proposing 
Amemlments," on "Application" of tbe legislatures of two-thirds of the states. 
Tbe "Applieation". whicil can. rai~e a conscientious obligation on Congress' part 
lIl11F1t be one that ·asks it ,to "call a Convention for ,roposing Amendment." 
(l';mphasis added). A good cttSe can be made for the proposition that the quoted
rlorument is not surh an "Application," but an applicati()n for something quite 
c1ill'erent-for '0 "Convention" to consider whether. an amendnient already
proposed shall be voted np or down." . . 

1'he process of "proposal" by Oongress, contained in the jirBt alternative ot 
article V, obviouRly includes the process ot plenary deUberation upon tile whole 
prolJll'm to whicb the amendment is to address itself. It entails cbolce among 
the whole range of alternative~, as to substance and wording. It is "proposal" in 
tho m()st fully substantial sense, wilere the p,"oposer conttols arid workS out the 
content and form of the proposition. It is very doubtfUl whether the same word 
two lines later, in the description of tlle second, alternative, ()ught to·be taken to 

"1\8 STATIII GOV'T 11-12 (1963). . . 
.. Ev"n this much I. mor" than the Resolution IItera1l1 alloWII; It alke for a convention 

"rn' thp. porpoo. of prnpoBlnll" lho am.n<1ment Bet out. Ie It poll8lblethat the 'POnIOrB 
think the convention's role can be made mlnl8terlal7 
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denote n mechanical take-it-or-leave-it process. Under the procedure followed by 
the draftsmen mli. iproponents ot the present "application," the "convention" 
would be in true function a part of the proce88 of ratljfca,tion. 

This doubt is reinforeed by the tact that the delegates who approved this 
language nt Philadelphiawe}:e just completing the work of a "convention" of their 
own. It is not likely that to them the phrase "convention for proposing amend· 
ments" meant a convention with a mandate SOJ;llewhat like the one under wbich 
tbey had worked-a mandate to consider a set of problems and seek solutions? 

The difference bere is not merely formal, but sounds the deeps of political 
wisdom. The'lssue is whether it is contemplated that measures dominantly of 
nntional interest should 'be malleable under debate and deliberation at a 
national level, before going out to the several states. Such a conception of the 
"convention" contemplated by article V makes the second route to amendment 
symmetrical with the first, in the. vital respect that, under both, the national 
prohlE'm mu~tbe considered asa problem, with a wide range of possible solutions 
and an opportunity tornise and discuss them all in a body with national 
responsibility and adequately fiexible p6Wet-. 'The.'Congressman 'Or Senator per­
suarled hy this dL<;tinction would be justified in concluding tbat the present 
"fiJllllicntions," even if two-thirds of the states joined, was. not of the sort that 
obligated Congress to call a convention.u .,. . 
A~~nming these "applications" are lJotwithin article V, it may "till he 

~ugg!'sted that a sort of "reformation" might be, applied-that Congress, eyen 
it not persuaded that the present applications asked for the thing contemplated 
by article V, ought to call such convention as it .thinks' It would have been 
obliged to call if the applications had been .~:r:the right Bort.,Thls seems clearly 
wrong, for several reasons. GeneraBy, 'a high clegreeof adherence to eXfict form. 
at least in matters of importance, is desirable in this ultimate, legitimating 
process; a constitutional amendment ought to f!;O through a process ,uneq\livo(,!lIl~' 
binding on all. Congress is .given no power to call a. constitutional convention 
when it wants to, or thinks that on the general equities perhaps it should; if 
Congress desires an amendment, article V very clear1J' tells how that deSire is 
to be made know. Conf!;ress' power as to conventions' is not discretionary hut 
strictly conditIonal, and if the ('ondition is. not met Congress not only need not 
but may not call a v,alid conveption.' ..,. . 

It is, moreover, ille{.litimate to infer, from a state'.s having aSked for a "conven· 
tion" to vO'te a textually-given amendment up or down. that it desires some other 
!'tort of ('onvention. It is not for Congres.~ to guess whl'ther a state which aRks 
for the one kind of "convention" wants the other as a second choice. Altogether 

,different political con~iderations might govern, , 
On the whole. then. no memher of Congress couW be held to have disregan}pd a 

cOllscipntions ohli{.latioll if he toolc the view that the "applif'ation" qnoted abovl', 
eVl'n jf sponsored by two-thirds of the state legislatures, did not make oblif!;lltory 
a convention call. Indel'd, he might conclude that.i.Congress would be exceeding 
its powers in calling such a "convention," the condition to such a call, on a fair 
con!ltrnction of article V, not having been met. 

If Congress Is Obligated To Call a Convention, What Sort Must It Call? 

'i'lll' ~hort fact hl're is that neither text nor hl~tory give any rl'al help. Whl'n 
and if the article V condition is met, Congress "shall call a Convention ..."; 
tha;t i~ all we know. Fortunately, that is all we need 'to know, for the "necessary
and proper" clfiure 11 and the common sense of McOulloch v. Marl/land,n give all 
the constitutional guidance required. Since Congress is to call the convention 
RIIII ~ince 110 specifications are given, and since no convention can. be called 

"It ~hould be noted that another and quite ,Independent detect might be tbought to 
vltln!e thr.~ "application.," They demand the eaIIlng uf a convpntlon ..tor the purpo.e
of proposing" an amendment which I •. by Its own te"t, to be ratified by tile .tate legl. ­
lature8; CongreB. enn be under a dnty to comply with theBe appllcatluns, then. only It 
such nppllcaUons In ""mclen.t number cnn plnce It under IL duty to ahdlcate It. own 
dl~crptlonnry function, n. clear as Anything In the Constitution, of chaoRlng between the 
mMr. of I'D tlftcatlon, whatever may have been the mode of propolal. It Is certain, on the fact 

::~(I~~t~~l::'d'':nf~\~~nr~tn:\II~~· t~r~~ t~::.'t. nf~"l!";:;'lt~ O::::n~e~r~:il:;'i":h~dro ~~!(n:,nr,;:=
.".piclon of tltp whole theory on which the... appllca.tlon. are d·row_the theory that 
~on",r••" Rnd th" desired "convention" clln be very narrowly 4:Onflned In funetloD, aDd 
thnt tlt .. lr work can be done for them In advan't"t! by Ihe state leglslaturel. 


II U.S. ConRt. art. 1. '8. 

"lIT U.S. (4 Wheat.) 316 (1819). 
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without specifications ot constituency, mOd.eof. election, mandate, majority 
necessary ito "propose," ·and so on, then Congress obviou~ly mny and must 
specify on these and other necessary matters as its wisdom guides it. (It may be 
noted that continuing control by Congress of the amendment process must 
have been contemplated, for Congress is given, under article V, the option between 
modeR of ratification, no mntter what the metllorl of proposal.) 

If this is accepted, then no Senator or ltepresentlltive is bound to vote for n. 
convention call which in its form fails to safejruard what he believes to be vitnl 
national interests. Specifically, insistence would be thoroughly justified on the 
allocatioll of voting power by population rather than by states, on the election 
at large of a state's delegation or its choice in fairly apportioned districts, and 
on federal conduct of the election of delegat.es, to prevent racial and other 
discrimination. Provision for a "two-thirds" rule might well be thought wise, 
in order to ensure the same kind of consensus on tMs ·branch of article Y as 
on til{' other. Since the adoption of this proposed amendement would make easily 
pos~ibl(~ the future amendment of the Constitution without anything IiI,,· 
popular consent, it Is thoroughly reasonable for Congress to insist that this 
snr-renal'r be fully voluntary for at least this generation, unless (as is not true) 
iSome positive constitutional command to the contrary prevents. 

It will probably be argued that the voting in any convention must be by states, 
~ince the vot.ing in the original Constitutionnl Convell'tion was by states. On thj~ 
point, the anology is not persuasive. The states then were in a position of at least 
nominal SOVereignty, and were considering whether to unite. The result of the 
Convention would have bound no dissenting state or its people; the same was true 
of the acceptance of the new Constitution by the requisite nine. All these 
condItions are now reversed. We are already in an Indlssoluable union; there is 
a whole American people. The question in an amending convention now would be 
whether innovations, binding on dissenters, were to be offered for ratification. 
'1'he propriety of a vote by states in the one convention surely cannot settle its 
rightness in the other. 

Has the President a Part in the Convention Call Process? 

Article I, section 7, clnuse 3 is as plain ns In nguage can be: 
"Every Order, Resolution, or Vote to which the Concurrence of the Senate 

and House of Representatives may be necessary (except on a question of Ad­
journment) shall be presented to the President of the United States, and before the 
Same shall take Effect, shall be approved by him, or being disapproved by him, 
shall be repassed by two-thirds of the Senate and House of. Representatives, 
according to the Rules and Limitations prescribed in the Case of a Bill." 

Clearly, this language literally applies to actions of Congress taken under 
article V. 

In Holling8worth v. Virginia,'" it was contended that the eleventh amendment 
had not been validly proposed, Since the resolutioa proposing it had not been sent 
to the President. Against this and other argnments, the. Court, in a brief opinion 
not touehing substance, uphe1.d the amendment. In the course of argnment, 
Justice Chase remarked: "The negative of the president applies only to the 
ordinary cases of legislation; he has nothing to do with the proposition or 
adoption of amendments to t.he constitution." '" 

SineI'. thut time, the practice has been not to 8~l1(l amendmeut pro'posah; to tilt' 
President. 'l'hese prere<ients apply, of course, only to the first method prescriiJeli 
tty article V, since that is the only method that has been used. Iiollin(J8'u;orth v. 
Virginia is inherently weak, as the unreasoned decision must be. It introdUCf>.< 
nu exception by fiat into the entirely clear language of article I, section 7. But 
it need not iJe unfrocked in its own parish, since it is possible that the Court 
may have had in mind a ground for taking the first alternative of article V out of 
the veto process; since the congressional proposal must be by two-thirds in eaell 
house, it may have bcen thought that the requirement for overriding the ,'eto 
wus alreudy met. This is not perhaps a very good ground, but the point about 
it Ilf're iB that it would not exist at all if Congress, by simple majoritie8, call1'll 
a "convention" under article V. Unless some otller ground (better than Ju~tire 
Chnse's mere assertion) be stated for'holding the contl'llry, it would seem that 
BlIeh II. congressional a('tion would fall as clearly as may be under the terms of 
article I, section 7, clause 3. 

,. 111. ot 880 n.n.
'"a u.s, (3 Dall.) ::ITI! (171,8). 

59-609 0 - 80 - 73 

http:delegat.es
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If this is right, then the grounds upon which the President might exereise his 
yeto need be no leas than those proper in the case of a Congressman voting on a 
convention call. If the President believed the structure and mandate of the 
"convention" significantly wrong, and dangerous to the national well-being, he 
would surely be justified in v,etoing the Resolution. 

Summary. 

This proposal for amending article V is dangerous. It is to be hoped that it will 
lie defeated in the state legislatures, but they are, &fterali, voting for or against 
increasing their own powers. If "Al)pllcations" in the form quoted above, reach 
Oongress in suflicient number to force the issue, there is still authentic constitu­
tional ground on which to stand. It Dlay be that these "appliC'ations" call for 
something Dot contemplated by the second alternative in arUell! Y, and hence 
need be treated, Il,tmost, only as memorial.~ to Congress to propose this amelld­
ment, a plea addreRsed entirely -to (liscretion. It isa's certain as any such matter 

"can lie tliu·t DO Congressman or Senator is I.x>und to vote for a convention call, 
even on impeccably proper application,. wherein prudent conditions as to wall­
date, structure, cons·tituency, voting, proper selection of delegates, and all the 
rest, are not met. There is no real reason why Presidential veto, on the same 
grounds, is not proper in this lIlatter. 

If all this terrain is fought over, then the Anlerican people wi1l surrender this 
ultimate power into the hands of a minority only if they want to, and if they 
want to nvbooy ean stop them. . 

[39 Notre Dame Lawyer 659 (1964) I 

PROPOSING CONSTITUTIONAL AMENDMENTS BY· CONVENTION: SOME PROBLEMS 

(By Arthur Earl.BQntleldO) 

All of the existing amendments to the United States Oonstitution were proposed 
to the states by a two-thirds vote of both Houses of Congress. Proponents of the 
three provisions under dil!CU8Sion here seek to avoid tilis procooure. They are 
attempting to invoke an alternative means of submitting to the states amend­
lllents to our fuudamentul law. In addition to':the direct Congressional initiation 
of the amf'nding procc8R, Article V 1 provides that "on the Applicntion of the 
Legislatures of two-thirds of the··several states L Congress] shall call a Conven­
tion for proposing amendments." ~'he present paper will consider some of the 
diflicult questions raised uy the current effort -to utilize this particulaT mooe 
of "proposing" amendllll'nts to our Constitution. , 

At the outset, It should be noted that many of the significant questions tllat 
will urise in the present attempt to propose amemlments to our fundamental 
law by convention will not be resolvable in the courts! Strong dicta even go so 
far. as to insist that all questions arising in the amending process are non­
justiciable." But there is evidence of a substantial nature to the contrary. It 
would indicate that some of the questions which may arise in this proccsscan 

• Assistant Professor of Law, University of Iowa College of Law; B.A., Brooklyn College;
LL.B.• LTd\£., Yale Law Sehool. 


1 U.S. Const. art. V. ' 

'l'JJe ('ongress, wIJellever two-thirds of both House. shall deem it necessary, sball propo."

Amf'lllhu<'llt. to this Constitution, or, on the Applleation of the Legislatures of two.thirua 
of the Reveral States, shall cnl! a Convention for proposing amendments, which, 10 either 
Cllse, shul! be valid to aU Intents and Purposes, as part of the Con8titutlon, wilen ratified 
by the Legislatures of three·fourths of the several States, or by Conventions In three·fourth. 
tilereof, as the one or the other Mode of Ratification may be proposed by the Congress. 

2 See Cokman v. Miller, 307 U.!l. 4311, 457 (1039) (concurring opinion). Dowling. Clari­
fying 1'1.. Amendino Procca., 1 WASH. & L .... L. Rav. 215 (1945). In Coleman v. Miller, the 
Court IlPl<! thllt the eD'ectlveness of a state's ratification ot a proposed amendment "'i1leb It 
had I're'l'ioIl8Iy rejected, Ilnd tile period of time witbln which a state could validly ratlf)" a 
prol,oser! amendment, were nonjustltlable poUtieal questions within the e"eluslve and Irre­
vocable determination of Con~re.s. 

"See Irl. at 457-59 (concllrrlng opinion).
Proclamation under authority of Congress that an amendment bas been ratified will 

carry with It a AOlemn assurance by tile Congress that ratitlcation has taken place 8S tbe 
CnnRtitntion eommunds. Upon this aS8uranee a r.roclaimed amendment must be accepted a. 
II 1"ll't of thp. ConRtitution, leaving to tile judie al')" its traditional authority of interpreta­
tion.... Undivided control of [the amendlngl process haa been given b, the ArUele ell­
oll1"lv~ly Rnd eomplete!" to Congress. The proee•• Itself I. "political" in Ita entirety

and i. not Rllhject to judicial guirlanee. control or interference at any point. 


Hee OIRO text aceompan)"lng note 22 In/ra, and Dowling, Dote 2 "'prG. 
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lJe settled em the merits by the judiciary.' However, tlJOI'e that are beyond the' 
capacit.y of the courts to decide because they !,l.re nonjustidable political qu('9t:ions 
will be resolvable solely, by Congress. Its dectsion in such cases will be tiual a'nd 
conclusive of the courts." Nevertheless, iu the exercise of that power Cemgre!!s ... 
18 [still] governed by the Constitution," • 

The first question raised by the current effort to propose amendments to OUl"' 
National ConstitutIon via a convention concerns the sutlicienq of the resolutions 
sponsorpd hy the Conncil of State Governments for this PllrpoS('": Are they proper 
Ill'plicaHOlls for a "Convention" within the meaning of Article V? If they are 
not, their adoption by the legislatures of two-thirds of the statefl would neither 
authorize nor compel Congress to snmmon 1\ convention empowered to prdpose 
am!'ndments to the Oonstitution. The reaeons for this are several. 

In the first place, the United States is a government of delegated powers. Con­
"Sequently, it possesses no authority Slave that conferred upon it by the Constitu­
tion. Article V, the only provsion in the Constitution dealing with its amendment, 
mll"t th!'refore be deemed exlmustive and not merely illu~trath·e of the Federal 
'Government's powers in this regard. That provision explicitly provides two 
modes for proposing constitutional amendments. Only one of these contemplates 
the convening of a convention empowered to propose amendment~. S'uch a "Oon­
vention" is authorized hy Article V only when two-thirds of tb-e state legislatures 
havp made "Applications" for one. As 'a result, applications within the meaning 
·of Article V from two-thirds of the state legislatures must fairly be deemed 
absolute [lrerequj.~Hes to the summoning of such a body.' 

There is a second renS(}Jl why vnlid Article V applications fro1ll tIre requLoitc 
number of state legislatures must be deemed prior ~onditionA to the sllmmoning 
of nny convention empowered to propose amendments. If these applications are 
not prereqUisites to such a convention enll, on its own say-so, a mnj,ori·ty of 
('ongreS'!! could vnli!lly sllmmon s11ch a body." By the same simple majority, Con­
gre~. could dl'termine the convention's makcnp and mode of operation. It cf)111<1 
tlu'l"pfor" provide tllnt the convpntion could propose amendments to the I'ltatl's 
by 11 merp majority of its delegates. 

But Article V insists that a two-thirds vote he required by hnth Houp"",, of 
Oongress, or that t\Vo-thlrd~ of the state 'legislatnres make "Application" for n 
"CrJllvention," hefOl·e 1m amendment to the COIll'ltitution may be pl-OJlo!;('d r() (hI' 
"tate~, This reflecf" the eonviction of the founding fnth{'rs thn t tlw sprir>11~IH"""­
of this kiml of action demands Ii national consen~\lS 'rrl' the sort rp'!uirptl h> 
IIchieve sneh two-third" votes. Permitting a mnjority m CongTe"". ()ll itf! own say­
S", to call a 'convenl'ioll t'lll!)(lwPTpd to 'propose constitutional' am~nrlmt>lItR' nll­
proved lIy a singlp majnrit~· of thp latter'" d!'lpgateR wonld. thl'1"'eforE'. frn",tl·nt,> 
the wt'll-l't'asonP!l. intention" of the founding fathers in this respect; for tile 1,IJHl 
of COII'PlIRIIS requirt'rl to !'('CUI·!' a two-thir(l" v(}te of Congres'" or appliclI\'iollH fnr 
n "ConYention" from two,thirdH of the stllte I!'gifllntures would no longer 1'1' 
required to trigger the amending process. 

Til"!",, is a further reason why Congre"" may not ('all n conycntion PIll)lf)WNcrl 
to propose nmellClment8 to the COllRtitution until it 'hilI' receivpcl the ],ind8 IIf 
applicatiolls contemplAted b~· Article V from the requisite nnmlwr of stntl' 
legislatures. "A high degree of adherence to exact fonn _ •. is desirahle in thi~ 
ultimate lej!;itimating IltoceSS." ,. Became of the uniquely fundamental uatH)"e 

• !'Ie.. I.e_or v. Garnett. 2r.~ u.s. l~O (1922): Dl110ll v. GIOSR. 25.(1 U.S. :H18 (10211: 
Nntional ProhibitIon CaBe_. 2,,:1 U,S, ~50 (11)20): Hawke v. Smith. No.1, 253 U,S. 221 
tlIlZO) : Hollingsworth v, Vlr~lnia. 11 U.!'I. (3 Dnll.) 378 (1798).

This I1l"1icl" will not nttempt to fll11y "xplore the ext,ent to which the Court. caJ;! or 
.houlll tnke it upon themoelvps In 8ult. ....op...ly before them to Indepeudently •••oh·e the 
,·orlouR Questions thllt may nrlRe In the nmending process. On the justiCIability of queRtlo"s 
n.l.ln~ in tile amending process pee onl'IFlLD. AME"oINn THill FEllICRA" CONRTIT1·TION 7-3~ 
(1942) : Clark, The Suprem.e COllrt ~lId the Ame"ding ['rocelB, 39 VA. L. RPlv. 621 (195~) . 
Note. 70 HARV. J,. HIlV: 1067 (1057). • 

'Colemnn v. Miller, 307 U.S. 433 (1939); ct. United States v. Sprague, 282 U.S. 716 

(1r~~;pmnn v. Miller, ,upr", lIote 5. at 457 (1939). 
'Amend;n!1 the Con.titution to Strengthe" the Statu ,,, the Federal SY8tem, 19 Stnle 

G01Jer"mpnt 10 (Winter No. IJ 1963) . 
• 11"" OItF1EW. AMENDINO THE FEnllRAL CONRTITUTlOlf 40 (042): Corwin II: HllmBey. 

Th~ ConoWI/tiona! I,am 0/ C01l.titutlo"al A....n,dme .. t, 26 NOTRte DAME I,AW, 185. l!lfl 
(lft:;1. : Bln<k. The Propo,e,l Amc1I,lment 0/ Ar.tlcle V: A Threatened niMBler, 72 YA1,E 

. L,.T. n~7. IJG2-(l4 (lOR3). 

. • The tprm. of Article V In no wny Ruggest thllt Conr:tes. mllY nut convene .ueh a hotly
h,·.tlm 1I0lu,I vote required tor Cong.eRRlonlll action. Con••qu<!otly, no more than n mnjorlty 
Tnt"t- wf'H.hl Ftf'f'fn to be re'11l1rf'fl to Hcnll a Convention." 

,'~ mock, .u",.,. Dote 8, at 968. ' 

http:Tnt"t-wf'H.hl
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of a constitutional amendment, attempts to alter our Constitution should not be 
filled with highly questionable procedures which could reasonably C'list doubt on 
the ultimate validity of the provision produced. 'The proCedure followed in 
any e/l'ort to amend the Constitution should be so perfect that it renders unequiv­
ocal to all reasonable men the binding nature of the product. Consequently, 
Article V must insist upon a flrm and unyielding adherence to the precise pro­
cedures it provides. This unusual need for certainty in.the p~ of amending 
our fundamental law also lends additional force to the assumption that the pre­
cise procedures provided in Article V must be deemed exclusive. 

Prior discussion demonstrates that in the process of "proposing Amendments" 
to the Constitution by "Convention," Congress resembles those state legislatures 
that are empowered to create such a body only after a demand for such action 
by the people at the pOlls.u' That is, Congress may not call a convention em­
powered ,to "propose" amendments to the Constitution unless it receives from 
two-thirds of the state legislatures the kinds of applications for such action that 
are contemplated by Article V. As a consequence, the resolutions sponsored by 
the Council of State Governments and adopted by the legislatures of several 
states must be carefully scrutinized in order to determine their adequacy in this 
respect. If these resolutions are not applications for a convention within the 
meaning of Article V in no case would Congress be authorized or obligated to 
call a "Convention" pursuant thereto. 

The resolutions sponsored by the Council of State Governments provide as 
follows: 	 ' 

"Resolved by the House of Representatives, the Senate concurring that this 
Legislature respectfully petitions the Congress of the United States to call a 
convention for the purpose of proposing the following article as an amendment 
to the ConRtitutioll of the United States." [The text at one of the three d!'!lired 
cOI1Rtitntional amendmentR is then inserted."] 

It can be argued with substantial persuasiveness that these resolutions are not 
applications for an Article V "Convention." 

Article V clearly specifies that Congress "shall call a Convention for proposinll 
Aml'nl1ments." The process ot proposinll amendments contemplates a consciolls 
weighing an(l evaluation of vnrious alternative solutions tv the llroblems lIer­
ceive(1. A" Professor Charles Bla(>\( has noted: '''.,,' 

'''rhe process of 'proposnl' by Congress contained in the fir,,' altern:tth-e of 
Article V, O'bviously [and necesf'llrily] includes the process of plenary deliilpra­
tion upon the whole prnhll'm to which the amenciment is to address it::;elf. It 
entails choice alllong the wbole range of alternatives as to Bulx<tanee and wnrd­
ing_ It is 'proposal' in the most fully substantial sense, where the propospr enn­
trois and works out till' content and form of the proposition. It Is Vpl"y doubtful 
whether the same word two lines later, in the description of the second alterna­
tive, ought to be taken to denote a mechanical take-it or leave-it process." 11 

Cnmmnn sense alone suggests that Article V contemplates a deUbern tive ron­
vention that would itself undertnke fully to evaluate a problem, aud prOilOFe 
those particular solutions that it deems desirable. The reason for this is that 
nmpndmpntl'! to' our National Constitution are chiplly mattprs of national coneI'm. 
Conspquently, all the aitprnativefl IOhnuld be (>arefully I'xplored and cipbatf'fl nn n 
national level, and the details of any proposed amE'ndments fully worked nut on n 
national level, before they are sent to the states for their more locally oripntpd 
action or ratlficatioll. 

With this in mind, it can reasonably be assumed that the two modes prm·ided 
for "proposing" amendments found in Article V were to be symmetrical. Whether 
"propo~pd" by Congn'ss or a "Convention," the problem nt which 'nny nmpnd­
mpnt is directed iR to he "considered as a pro/J,Zctn, with [an evaluation] of a wide 
range of pOR~ible solutions und an opportunity to rnlse and dI!'!cuss thl'm all In a 
body with natlonnl rt'sponsibllity and adequately flexible power." LI Conspquently, 
the "Convention." contempln tl'd by Article V was to be a fully deliberative OOdy­
with power to propose to the states as amendments any solutions to the prob­
lem submitted to the "Convention" that.i~ deell!l,'d,best. 

If Article V contemplate!'! this kind of a "Convention .•. for proposing Ampnd­
ments," the rl'llolutions sponsor!!d by q:le Council otState Governments "honld he 

,tt S~p Iowa Con.t. .rt. X, I 3; Nev. Con.t. nrt. XVI. 12: N.Y. COURt. art. XIX. 11: 
S.D. 	Con~t. An. XXITr. I 2 : Tenn. ConAt. Ilrt XI. I 3. 

12A ",""dlft" the Oonotltutl"" to Ht,-."gth." the 8tat•• 1ft tTie Federal 8",t.m. 19 State 
Government 10. 11-14 (WInter No. 11963). 

,. Tllnck. "lfIrt1 not. R. At O1l2. 
" 1d •• • t 003 (emphAsis aoded). 
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-dE'ellled insufficient applications within the meaning of that provision. Instead of 
re!lUel'ting- u deliberative convention with full I\Ower to propose to the states any
amendments dealing with the subject in qn~~tioit that it thlnl.s proper, these 
resolutions demand "a convention"for the purpose of proposing the following
article as an amendment to. tIre ('..onstitution of the United States."" As a result, _ 
the resolutions ill Issue really call for -a convention empowered soley to approve 
or disapprove In a mechanical way the text of speCific amendments that ha'l'e 
already been "proposed" elsewhere. III this sense, the proponents of these resolu· 
tions seek to make the "Convention" part of the ratifying process, rather than 
part pf the deliberative process for. "proposing" constitutional amendment." 
Consl'quently, the resolutions in question should not l'mpower Congress to call a 
com-ehtion authorized to .submit amendments to the states for ratification. They 
are not "Application[s for al Convention ... for proposing. amendments" as 
Article V demands; rather, they are app!lcatlons for a convention empowered 
lIolely, to approve or disapprove the submission to the states of particular amend­
ments "proposed" elsewhere. 

Furthermore, Congress has no authority to treat the resolutions sponsClred by 
tbe Council of State Governments as applicntions for the kind of convention 
.htirle V does eontemplate. It ('annot be inf(~rred froll1 till'se resolutions rel].ucst­
ing a (,ODvention empowered solcly to a~prove or dil'!llpprove particular amend­
mentll for submission to the states, .. the state legislatures tendering them 
would be satisfied or willing to hl1ye a ptenllry convention conRider tile problemR 
nt wilirh thl'se amendments were directed, and submit to the stutes the solutions 
to thnse problems that the C01!.t'NltiOll· (leems hest. "It is not fClr Con~l'ess to gUE'RR 
whethl'r a Rtate which asks for 0111' kind of a 'convention' ",nntR t.he Cltlwl' RS il 
sec'()ud choke. ALtogether different political conRidemtions might govern."" 

A further defect in the reRoiuUons may preclude their characterization as 
,'alif! Artiele V applicationR. The text of each of the amendmentRcontainpd in 
the propoSitions sponsored by the Council of State Governments RpecifiE's thnt It 
iM to he ratified by "the state legiRlatnres."18 Article V cll'nl'ly iJl(licntel'l thnt 
re~nr(]\eRs of the mode of an amendment's proposal, CongreslI iR to decide 
",hethel' It IIhall be ratified by three-fourths of the state leglslntures or three­
fourths of special rntif~'ing conventions held in ench Ftate.'· AR n. result.. the 
reRolutions in question mnyalso be deemed insufficient os Article V application!! 
beeanse they are n.ttemptlng to nrhieve an i\Ie~ltimnte end. Th~~' ~eel{ to (leny 
Congress the dlRcretlon to rhoose the mode whereby the states migbt ratify any 
produet of the convention they seel(. . 

Prior dhlCllssion lIilould f!p.lIlonstrate thot Congress conltl not Ipgitimatply trl'nt 
thl' reRolutions in questions aR valid npplicntions for nn Artirl!' V ronypntion. 
ConRI'Quently, It should ha"e no Iluthorlty to call such a "CClnvpntion fOJ' propos­
Ing Amendments" to the Constitution pursnnnt tbereto. Sinre pl'N'e!lenf cloE'R 
exiRt fnr the proposition that ('onrts will review the validity of n con~titnti()n'll 
nl111'mlment on the merits in light of Rome procedural {leferts thnt mllY hll,'e viti­
ated itA proper prop098 I or adoption." there is a possibility thnt nmemllD!'nts 
proposed by any convention called pursuant to theBe resolutions would be helr1 
inya)1'!1 In an appropriate judicial proceeding. Indeed, at the beheRt of a proper
litigant a court might e\'ell t'njoin the election of u!')egates to lillY ('onnmtion 
called on the basis of such inadequate Article V applications. 

Howeve.r, it can -be -argued with great force that the sllffirleney for Article V 
purposes tlf the.·resolutions sponllored by the Council of State Governments is a 
nonjllstlclable political ql1estlon," whose resolution f'!l committed exclusively 
nnel finally to CongresR. While these II! no ease directly on point, tbe dicta ot 
tour Justices of the United States Supreme Court in the case ot Goleman 11. 

,. R~~ te:tt"~mpnnyln~ notp. 12. ""1"'(1. 
10 Shnnahan.• Pf'Ofj03ed (Jofl·Btltll·tlofl.tll Ame..dments: ThBII WUI Strengthe.. ]/'etferlJ1-8tnte 

Np.lation •. 49 A.B.A.J. 631. 63~ (l9nS). He .peclfl~aIlY notell tha.t the purpose of lncludln~ 
thp actuni text amenrlments wnR to Inaure that the "appllca.nu" tor a convention retained 
control over the amendments ultimately proposed, 

~: ~!::~~di~~~~:~~n~tl~~R:~' to 8tr""fI'he.. the State. fft the ]/'lId_1 Sustem, 10 State 
GOTernment 10. 1.1-14 (Wlntpr No.1 1968)_


'PTTnltp.cl Stntes v.·II"rn~l1e, 282 U.II. 716 (1981).

so'l'hp court. will ncljndlcnte on the merltA the vol1<1Ity of n constltutlonal !lmendment 

In IIl1ht Of nny nllp~ed ".~c..l11rlll det..ctR thnt mny hn~" 'V\tlded itA 111'011P.1' prop"snl or 
.(lnlltloll. F•• ntHnn v. 010"". 2M U.II. :lIlR (11121) ; Nntlonnl Prnhlhltlon CnAe•• 2!1!1 Tl.F. 
ano (11)20) : nnwkr. 'V. FIDlth, No. I, 25:1 U.!!. 221 (11120); HolIIDl!llwortb 'V. Vlrlllnln, a 
t1.I'I. 1:1 Doll.) B7R 117!lRl. 

., 1:... Wh.(·I••. T~ " fI~".tII"t'nnnl O""v""tfo.. TmTlett.df..", 21 Ir,L. r,. Rllv. 782. 791-92 
(1927) ; Notp. P,."""offlll Am"""mtmt. to the I,..fted State. 00"''''''''0'' bU Oo.."e..Uo..,
70 HARV. L. Rev. 1087, 1071 (10117). 

http:TmTlett.df
http:PTTnltp.cl
http:appllca.nu
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:ilJillcr" should.be recalled. "Undivided control c,f [the amending] process has 
been given by ... Article [V] exclusively aDd completely to Congress. The 
Pl'Oc",~S itself is 'political' in its entirety from I!ubmission until an amendment 
hpcomes part of the Constitution, and is not subject to judicial guidance, control 
'01' iIiterference at any point.· 

Furthermore, there mAY be 18. "textually demonstrable constitutional com­
mitment of the [particular] issue to a coordinate political department." II '),hat Is, 
since Congress is to call the Article V convention on receipt of applications from 
the proper number of states requesting such a bOdy, Con~ress alone may be 
empowered to decide whether those applications tendered' are sufficient. By 
the same token it can be argued that the valiility of these resolutions as 
applications for an Article V convention is nonjustic1able because of "the im­
possibility of a court's undertaking independent resolution [of the question] 
without expressing lack of respect due coordinate branches of governm!'nt." II 
If this is true, and the validity of these resolutions are applications for an 
Article V convention is "not meet for judicial. determination," the decision of 
Congress on this question, whatever it is, will be conclusive on the courts for 
all purposes. 

II 

The next question presented by the current effort to propose amendments to 
the Constitution by convention concerns the role of state governors in the 
IIppliclltion process. Must applications for an Article V convention be approved 
by the legislatures and the governors of two-thirds of the states to be effective? 
01', is It'gislative approval of these applications by' the required number of states 
alonp sufficient to empower Congress to call a convention for proposing amend­
ment",? 

It should be noted that the Council of State Governments specifies that the 
re~olution it sponsors "should be in whatever technical form the state employs 
for a single resolution of both houses of the legislature which does not require
the Governor to approve or veto."" The correctness of the approach taken hy 
the Council of State Governments lin this respect depends on whether the term 
"legislature" in' the application provision of .. Article. V menns the whole legIs­
lative process of the state-as defined in the state constitution-or only its 
representative lawmaking body. As we will see, close analogies suggest that this 
1s a jUsticiable question. 

The 1920 case of JIawke v. Smith, No.1" interpreted "legislatures" in the 
ratification clauses of Article V to mean the repre~entat1ve lawmaking body 
only, since "ratification by a State of a constitutional amendment is not an at't 
of legislation within the proper !!Ierlse of the ·word.'''· If the term "legislature" 
is interpreted to mean only the state'srepresentaUve lawmaking body in the 
ratification clauses of Article V, it should bear the same meaning in the applica­
tion clauses of that provision. There would seem to be no vaUd reason for 
according a different meaning to the one term in these two different clauRel! of 
the same constitutional provision.

Further support for the view that the governor of a state need not sign It!'! 
application for an Article V convention can be gleaned from the ('ase of 
Ilollitnf/8Worth v. Viruinia." In that suit counsel argued that the Ele"entb 
Amendment was invalid because after it had been approved for proposal to 
the "tates by a two-thirds vote of Congress, it had not been tendered to the 
Prpsident for his signature. On this basis It was asserted that the Amendlllf>nt 
had never been properly submitted to the states for their ratlli<'ation. Mr. 

"Coleman v. Miller. 307 U.S. 433 (1939). 
,.. Jd.. at 459 (1939) (·concurrlng opinion) . 
.. Baker v. Cnrr, 369 U:S. 186, 217 (1962). 
"'[d. nt 217. . 
.. Amending the Oon.taut/on to strengthen the Stat•• /" the lI'.deral SlIstem, 19 State 

Go".rnment 10. 11 (Winter No. 111163),
"253 U.S. 221 (1920), ThAt case held that a state could· not r ....trlet the ratifying

pm".r of It. legl.lature by providing for.n blDlllng popular referendum on the question. 

p...,"',.fg~/,~o~2:. r:i~r~nJ~~I~n t~6e Caoe~f~nh~~dt~a&;.e~~~tls';,~~~:~~I!."~~\lm:lv~s~~~ ~~~! 
po~e<1 <'monoment to th.", Untted: Rtat"8 Constitution was In conftld with Article V. O."trtJ,
'State ex rei. Mullen v. 11owell, 107. Wash. 167.181 Pac. 920 (1919). An.• pprollch Rlmlllli' 
to thnt of ""10k" v. Smith. No.1 hR. been tllken.by. state court. with ,"gard to stAte 
con.t1tutionlll I1m.nnment •. See Mitchell v. Hopper, 153 Ark. 515. 241 S.W. 10 (1922);
Lar"'" v. Grnnna. 61l N.D. 2M. 285 N.W. 59 (1939) • 

.. a u.s. (3 Dnll.) :178 (179R). 

http:tllken.by
http:should.be
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Justice Chase answered this contention by a~serti'ng that "the negative of the 
President applies only to the ordinary cases of legislation; he has nothing to 
do with the proposition, or adoption, of amendments to the Constitution." .. 

It Is easy to apply this reasoning to the powers of state governors and con­
clude similarly tlmt the executive of the state has no functJion t() perform in 
the application process under Article V. The governor's apPl'()val of such an 
application for a convention i's unnecessary; and an executive veto may be 
disregarded. Consequently effective applicatiolls for an Article V con veil tion 
need only be approved by a s'oate's legislature "-and in this respect, the thl'ol'Y 
upon which the resolutions sponsored by the Council of State Governments is 
predicated is correct. 

III 

The current effort to seek a constitutional convention thr()ugh the application 
prOCl!SFI also raises II question of timing. ~'hat iR, in order to' be effective, within 
what period must the resolutions be adopted by two-thirds of the state legis­
latures'l There would seem little doubt that Congress would neither be em­
powered nor under a duty t() call an Article V convention unless it receivl's 
"relatively contemporaneously," proper applications from the required Humber 
of state, legis~ature." The reason for this is that each step in the aml'u<llng 
process is meant t(), demonstrate significant agreement among the people of this 
country-at olle time--that changes in some particular part or the Whole of our 
fundamental law illre desirable. Nothing less would seem acceptable in a process 
of snch signiticance and lasting impact. 

The case of Ditton v. Glo88 sa lends support to the as!;lumption that It convention 
can properly he called pursuant to applications for an Article V convention only 
if they are made relatively contemporaneously by the legislatures of two-thirds 
of the states. In that suit the United States Supreme Court sustained the power 
of CongreRs to fix the time period during which ratification of a pending 
amendment could be effect! ve. After noting that Article V was silent on this 
question, the Court commented as follows: , 

"What then is the reas()nable inference or implication? It ie that ratification 
may be had at any time as within a few years, a century or even It longer 
period; or what it must be had within some reasonable period Which Congrl'ss 
is left free to define ," .. 

After admitting that neither the debates in the Federal Convention nor thoRe 
in the state conventions ratifying the Constitution shed any light on this question, 
the Court concluded that "the fair inference or implication from Article V is 

lOid. at 381. "The most rensonable view wouh! seem to be that the Aignature of th~ 
ehiet executive of a state Is no more essentinl to COUlI,lete the action, of the leglsilltlll'e 
upon Itn nmend,ment to the Federn! Constltullon than. Is that of the Presl,lent of lhe 
United States to complete lhe action of Congress In pr()poslng such nn amendment." 
AmeR, 'The PropoRea Amendmetlt. to the Oon.titution Of the U.8. Durin" the Fir.t Genturll 
of ItR Ii/Rtor", II.R. Doc. No. 353, pt. 2, 54th Cong., 2d Se",q., 298 (1897,).

'" See &rAFF ()F HOUSFl COMM. ON THFl JUDICIARY, 82ND CONG., 2D S~ss., PROBLl':MS RFl­
LATINO TO STATE ArprJ1CATIONS raa A CONVENTION ~o PROPOSf) CONSTITUTIONAf. LrMITA­
THINS ON F"OEitAL TAl< HATES 7-8 (Comm. PrlDt 10(2) : Note, 70 HAIIV. I,. RMV. 1075 (1957) . 

.. Ad,lItionally, COn!l'rcRA mny not properly cnll nn Article V Convention unles~ n RUm· 
clent nllmber of timely applications also agree on the problem of gcnera! subject mattpr thnt 
8"ch a body should consider. But they need not he otherwlRe identical. That is, it Is snfllcient 
If the "pecltie constitutional chnnges suggested hy ench. arpllcn,tion coucern the snme general
subject matter; it Is not necessary that ench application propoRe the snme chnnges In tbat 
snhject matter. See STAFF OF HODsm COMM. ON THE JUUICIARY, 82ND CONGo 2D SEll.... PROn, 
LIIM" RFILATING TO STATfIl ApPLICATIONS Il'OR A CONVEwrlON TO PROPOS" CONSTITUTIONAl. 
L'MI1'ATIONR OF ~·EOI!lRAt. TAX \tATES 15 (Comm. P.,rInt 19:'2) ; Corwin & Ramsey, The Oon­
,WutfonG' 1,0,'0 0' Oan.tit,Il/OllO,! Amendment 20 NOT:R0 DAME LAW, 185, 195-96 (1951) ; 
Note, 70 HARV. L. RI!lv. 1067 (1(Ir.7). /lut .ce URFII!lLO, op. cit, 811/1ra note 8, at 42 ; Wh~cl~r,
Is" Oo".tih,I'01oa! Oonventlon Impending', 21 ILL. L. !tIllV. 782, 795 (1027).

'l'he prior position seems correct for many of the same reOBone that such applicntions 

nt~S~~YI~~a~~n.:'~IX:t~~It;~8~~~~~~ro~ ~ee;!I~~~I;:(i ~~?;,ci~ntth~~~~~t!t.f:;,~e~te~~~~thi~~"a~~ 
th" Btnt~B agree tlmt n convention is needed to lI"al with tlte 8ame genera! probl~m or Buhject 
mntter. ConReqllentIy. applications for n convention dealing with divergent subjects Buch a8 
some denlln~ with tbe trenty power. Bome denllng with the taxing power, find some desiring
a J;eneral constitutional revision, .hollld 1I0t be counled together. 'l'he problem of whether 
heterogeneous appllcatlons'should be conslderell together does not really arIse In the pro"eut 
case .Inee the Council of State Government. propo"o" that two-thIrds of the states allopt 
I~entical r••olutlon •. Twelve state. have Alrendy adopted one of these resolutions Ornhum 
The Role 0' the Btlltes In Proposing Oonstitutlonal Amendment., 49 A,B.A.J. llni, 1182-83 
(l !Jfl~ l. 

'" 2Mt U.S. 368 (1921).
"Id. at 371. 
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that the ratification mnst be within Rome reasonable time after proposal, wllich 
COIl!:l'eS!! is free to fix."" The Court's rationale was: 

"As ratification is but the expression of the approbation of the people anel Is 
to be effccbive when had in three-fourths of tlle States, there Is a fair Implication 
that it must be sufficiently contempomneous in that number of States to reflect 
tlle will of the people in all sections at relatively tile same period which of 
course ratification scattered through a long series of years would.not do."" 

This logic would seem equally compelling in regard to the process of proposing 
amendments to tile Constitution. Artide V Is silent as to how long applications 
for a convention are to retain tlleir vitality. But to exhibit any significant or 
meaningful agreement as to the desirability of sucll a convention, applications 
from two-thirds of tlle states must be "sufficiently contemporaneous ..• to refiect 
the will of the people in .•. [different] sections at relatively the same period." 
That is, "to be obligatory upon Oongress, the applications of the atates should 
be reasonably contemporaneous with one another, for only then, would they pe 
perl'uasive of a real consensus of opinion throughout the nation for holding a 
convention, and by the same token, they ought also to be expressive of similar 
views respecting the ... [subject matter] of the amendment sought." ., 

While .Dillon v. Gl088 as seems to eRtablish the authority of Congress to fix 
reasonable UrnI' limitations for the application as well as the amending process, 
it does not solve the problem as to what would be considered Rufficient contem­
poraneity in apsence of sllcb 'a stipulation. The case of Coleman v. Miller- Is 
relevant to this inquiry, since it held that the period 'of time within which the 
states could validly ratify a proposed amendment was a nonjusticiable poUtical 
question. That is, in the absence of ~ny edification from Congress as to what 
constitutes a reasonable time in .the ratification process, the Court refused to 
make such a determination. Its rationale was that­

"... the qll.estion of a reaSIOnable time In many cases would involve ... an 
appraisal of a great variety of relevant conditions, political, social and economic, 
which can hardly!,Jae said, to 'be within the appropriate range of evidence receiv­
able in a court of justice and as to which it would be an extravagant extension of 
judicial authority to assert judicial notice as the basis of deciding a controverAY 
with respect to the validity of an amendment actually ratified. On the other hand, 
thrRe conditions are appropriate for the consideration ot the political depart­
ml'nts of the Government. The questions they involve are essentially political and 
not jnsticiable. They can be decided by the Congress with the full knowledge and 
appreciation ascribed to the national legislature of the political, social and 
economic conditions which have prevailed during the period since the submission 
of the amendment." I. .. .. t 

While the previous discussion only directly considers the role of the judiciary 
in defining time limits in the ratification process, it proMPly also means that 
the courts will not independently determine whether applirations from two-thirds 
(If the states for an Articie V convention havebee1l. tem}ered to Congress with 
Fuffiril'nt contl'mporanlety. Coleman v. Miller would seem to Indicate thnt thi!' 
que~tion is solely for Congress and its decision on the. mntter will be binding on 
the jndiciary for a II purposes. 

How, then, should Congress determine whether ·tendered applications are 
sufficiently contemporaneous to be counted together? It has been suggested that 
the current Congress might only consider those applications submitted during Its 
tenure." That is, in order to ascertain whether It .is empowered or under nn 
·obligation to caU an Article V convention, each Congress need only look to those 
applications tendered during Its life. The 88th Congress need not conRider any 
applications tendered during the 87th Congress, since the life of an application 
Is only as long as the particular Congress to which'lt is tendered. 

ThlR standard of contemporaneity seems unacceptable for a variety of real'!oU!!. 
In the first place, ten applications tendered the lost day of one Congress, and 

"Id. nt 1175. 
'" 1,1. at 1175. 'l'he COllrt quotes JUfFlRON, CONRTITUTIONAJ. CON\"FlNTIONfl § 585 (4t1. od. 

18Sn at this point to the errect that: "nn nIterntion of the ConRtitutlon "ropo.ed totlny hnR 
relntlon to the .entlment nnd the felt neeno of todny, and thnt, If not rntlOM early while 
thnt senUment may folrly be supposed to exist. It ought to be regnrded as wnl...",I, and not 
again to be voted upon unleRs a second time propoRed by Congre..... 

.. Corwin II< Ramsey, The Oon.titlltlonal Law 01 a Con8U/uelanal Ameitdment, 28 NOTR& 
DAM" r,AW. 185. 195-98 (1951) • 

.. 256 U.S. ROR (lP21) . 

.. 3f,7 U.S. 4·33 (l9aO) . 
•• Colpman v. Mill... n07 U.S. 433, 4r.:J-!l4·(1!laOl. 
n Spm!!,lIe, Rhall lVe Have a Fer/PrO I Co".tllutionnl Conventi".., anr/ What Fha1l It Do', 

a ~L~INF. L. IhlV. 115. 12!l (1010). The 8uthor nrlmlts thnt n. a practicnl matter. Ruch a 
~'i?~~:;:r.nt or contemllOranelty would render the appllcntlon proce•• Incapable of f1l1· 

http:i?~~:;:r.nt
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thirty submitted the first day of the followin~ OlH~ woule be insuffici~n t even 
though they may have been submitted only thr,ee, months apart. Additionally, it 
should be recalled tbat the state legislatures do not address their applications 
to any specific Congress. 

It has also been Buggested that at maximum only those applications tendered 
within the last generation be counted with each other; that is, that the effective 
life of an application not exceed a generation." However, no measure of the pre­
cise length of a generation is provided; nor is any satisfactory rationale offered 
to justify Congress' counting applications together that have been tendered over 
such an appreciable time period. 

Congress might determine the effective life of an application, and therefore 
whether it can properly be counted with later applications on the same subject, 
by engaging in a full analysis of the application itself and all surrounding
circumstances. This was at least suggested in Coleman v. Miller." Among the 
factors that could be considered in determining the continuing vitality of an 
application might be the political tenor of the times, then and now; intervening 
or chunging circumstances relevant to the subject matter of the application 
since its filing; the transitory or long-term nature of the problem to which the 
application for a convention addresses itself; whether the problem is Ftill con­
sidered grave by most Americans; and so on. The difficulty with this approach 
iR that it requires Congress to make a determination with regard to manyvar­
iables that are unusually difficult if not impossible for even that politically 
oriented body properly to evaluate or handle. 

A more persuasive and perhaps more sensible approach to the question of rea­
BOll8Jble contemporaneity can be devised than aIlJ' of the prior possibilities.' 
In counting applications for an Article V convention, 'Congress should. properly 
consider only those tendered in that period, prior to the most recent application, 
during which all of the !egislatures have had an opportunity to consider the 
question at a full regular session. That is, the maximum time between those 
applications that can be counted together should ndt exceed that period during 
which all state legislatures have met once for a full regular session. In no case 
could the time period involved exceed a'bout two and a half years."

The advantage of this approach seems evident. The bnrden slwuld 'always be 
on, those who invoke this process to demonstrate clearly by sufficient contem­
poraneity of their applications that there Is a present agreement among two­
thirds of the states as to the desirability of a constitutional convention. Such a 
present con~ell'SUS can onlY'be realistically demonstrated by limiting the count of 
such applications to those made during the most recent period during which all 
state legislatures have had a reasonable opportunity to consider the question. 
Only applications filed during this period would accurately rE'present the results 
of the most recent poll that could reasonably be taken on the subje(!t. 

There Ilre other 'advantages to limiting the life of an application to that period
dnring which Illl other su\Jte legislatures have had a su'bsequent opportunity 'to 
consider similar a!'tion during a full regular sesHion. Once aPlllications for a 
convention are filed, attempts to withdraw them are not likely 'to be strenuously 
pressed. This is true ev('u though the legislature may ha ve changed its mind:-or 
would no longer make such an application as a de novo propOi->ition." 'l'he re-quire­
ment suggested here would cure this 'by forcing a rt'asonably frequent reconsid­
eration of the deRirability of such a collvention in each state thuthad llreviously 
applied for one. Some assurance Is thereby provided that such an extraordinary 
body wlll be convened only if applications from two-thirds of 'the states clearly 
demonstrate by the moot recent, hence most reliable poll practicable, a present 
agreement on the subject. 

.. OnFJ~I,D, op. cit. 811pra Dote 8, at 42 • 

.. 307 U.S. 433 (1039) . 

.. If legl.lature A made snch an applicatIon at tile very stnrt of Its session, say In Febru"r,.
1962. It. application would rptnln its validIty until the end of the next full regular 8e••ion 
of nil the statelegislatnrr.s. Since many stllteR meet only evp.ry other year, and one of those 
mi~bt mnke ouch an nppllcation nt the end of It.....ion, Cor example, no late RS Jun<> or 
.July 1064. n pNiod of two fwd a halt yenrs may elapoe hetween the first and last applications
thn t ltln y be counten together• 

.. I1ut not. thnt III n goorl number of ('nsea, RtnteR hnve attempted to rpsclml aplllle.tion. 
tor on Article V Convention that they had previously tendered. 49 A.B.A.J. 1181-.'!2 (196~). 
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The suggl'Sted requirement is neither unduly onerous, nor necessarily destruc­
tive of the "Application" process. States generally will not act alone in sucb 
matters. Indeed, the founding fathers probo:bly contemplated some concert of 
action In such attempts to ~htRin n convention. 'l'he presCllt effort Is an excl'll!'nt 
example. Furthermore, once a state legb;lature tenders such an appllc:ttion It can 
continually renew that application in its subsl'l1\lent sessions. If there renlly 1s 
snl)'stantial agreement on the desirability of such a convention, debate on subse­
quent renewals of such applicatIons ehould 'be relatively perfunct()JY;" and the 
renewals easy to obtain. ~ 

The llrecise formulation that Is offered for me!u;mring the required contem­
.poraneity of the applica'tions may 'be fruitfully tested against the treatment of 
the same problem in the rntification proc('.~s. The two situations seem closely 
anologous and probably would be treated similarly by Congress.'" 

In four of the last seven amendments that Congress proposed to the stat!'!! it 
specified that the latter were to have up to seven years to effectively ratify 
them." COngreRR has also deemed all of the twenty·four amendments to the Con­
~titution properly ratified within a time period sl;ffici£'ntly short to demonstrate 
ft contemporaneous agreement among the prople. in three-fourths of 'the states, 
des[,ite the fnet that onl' took llS long as four years from the date of its submis­
flion and another three ancl ,a half years." 

So far, Congr£'ss fu'1.S tJherefore rejeeted any test of contemporaneity as strin­
gent aR that sug-g('flt.{'d here. Howevel', on the ba~iR at its expreM action in four. 
of the last seven amendments it submitted to the states, Congress roay be inclinpd 
to eonsid£'r seven years the alJsolllte maximum period allowablp to demollRtrate n 
"current" agreement among thQ peopl{' in all sections of the country in rl'f'pect 
to any que~t:ion dealing with amendments to the Constitution. If this is ~. pro­
pon{,l1ts of the three "states' rights" amendments will have to secure the endorl'e­
ment of their resolutions by the legislatures of tw~thlrds of the states within that 
period of time. 

Congress could, of course, greatly reduce this period and quite reasonably 
choose to ignore 'any applications submitted prior to tbat most recent period dur­
ing which all state leb'islatures had an opportunity to consider the question dur­
ing a full regular session. But i't seems rather unlikely that Congress would adopt 
a Rtandur<l of contemporaneity in the "Applicq.tion" process so mueh stricter than 
that which it has recently used In the ratification pr()~ess. 

IV 

The next major iRsue likely to arise in the current effort to convene a con,titu­
tional convention is the right at states tendering such applications to withdraw 
tlle1l1. Col"man v. Milll'r" IlPld that "the efficacy of ratificntionA by ~tllte Il'gi~la­
tures, in light of previo11S rejection or attempted withdrawal, should be regarded 
os a political question pertaining to the political departments, with the ultimate 
al1thorit~' in Congn'ss." 50 It is Iilrely that the courts would treat the closely ana10­
gO\l~ question of tho effect of a state's "withdrawal" of its application for an 
Article V convention in a similar way. If this is true, tile judiciary will refuse 
indepenuently to resolve the question, feeling itself conclmrively bound 1).'" Con­
gr!'Rs' «e('ision in the matter. 

How should Congr('s's IUlIldle this problem? It has been argued thnt under 
Article V only forward steps can 'be taken alld th{'reforea Rtate cannot efI!'r­
tively withdraw an appli('ation for a convention." This view seems entirely er­
roneous and untenable. It would base the presence of a sufficient number of appli­
cations solely upon a mechanical process of addition and ignore the extent to 
which each wpplicatl'on refiects 'the existence of the required contemporaneous 

•• It might be contended tho t Ilpplicatlons for n conventIon need not be made contempo­

~~n:;,\II~I!n:~ I~ef:~f;!~Y;li::-rfi~~~t \I~~:,:!~~~Nc~[lo~. c~~I~e~!t;nnoet%'ri°'::~~~d O~JYre~~cf;d.PA'I~ 
pa rt" of the amending proce"" are too Important te demand anything les8 tbRn the kind of 
contpJnnorl1neOU8 ngreemNIi: SlH~'~E'Rted here.. 

• 7 U.S. CONIIT. amend. XXII; U.S. CONST. Rmend. XXI; U.S. COllaT. amend. XX; U.S. 
CON"T. amend. XVnI; "er al,e DIllon v. GlOSR. 256 U.S.1l6~ (11)21). 

"Th" ('onAtitlltion of the United Stat~" of America 47-48, ,,4 (Corwin @d. 1952). The 
lf1th AnwlHllllPnt W:lf! TJrOpo~pd July 12, 11100, and ratification.'l\·llR comp1pt.,.d on Febnlary::J, 
Inl:l. wllile IlIP 22,1 Amenrlment WIlA proposer! on March 24.1947. anil ratification WA. com 
pletp(l on Ff'hrll:tl'y 27. HUH . 

.. 307 U.S. 43;1 (Wa!l). 
M Td. at 4,,0· (lORn) . 
•, Re. Note. ReRClndl"" MemQrlal/italian ReBOZrltIM,", 80 CRl.·KmNT. L. Rllv. 8811 (111r.2). 
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agreement that an Artide V convention is (le!iired.' ConSecjuently, in detenllining 
whether two-thirds of the states hnve applied for a convention, applications 
",hl('h have been rescinded should be disregard(>d ; .. for they no longer evidence 
any present agreement that a convention should be called. 

Any precedent that may exist for denying states the right to rescind vheir rati ­
fica:tion's of interstate compacts" or con&titutional amendments" is not apposite
here. Ratification is the "final act by which sovereign 'bodies confirm a legal or 
political agreement arrived at by their agents."·o Applications for a constitutional 
convention, however, are merely "formal requests" by state legislatures to Con­
gress, requesting the latter to "call a Convention for proposing Amendments" be­
cause there is a present consensus that such action is desirable. Consequently, 
they do not share the ~amc dignity or finality as ratifications which might ju&tify 
the latter's irrevocable nature." 

' .. V 

AssUining that the resolutions in question are deemed to be valid Article V 
applications and are tendered to Congress by two-thirds of the states within a 
"rearonable" time of each other, is Congress under a duty to call a constitutional 
convention? Or, does it have discretion to use its judgment as to whether such a 
convention is really desirable or necessary? The former conclusion seems most 
plausihle. 

Article V states: "On the Application of the Legislatures of two-thirds of the 
several StateR [Congress] shall call a Conventi(m for proposing Amendments." 
FrOlll this language alone it would seem clear that Congress WIts to 'be under iii 
firm anti nondiscretionary obligation to call a Convention when sufficient appli­
cations from two-thirds of the states are tendered. The word "shall" as nsed in 
Article V is clearly mandatory_ 

More, however, ill available than the bare langnage itself to 'Support this con­
clusion. The debates of the Oonstitutional Convention indicate that in providing 
for the proposal of amendments 'by convention the fOllnding fathers intended to 
furnish a method by which the Constitution could be altered even though Con­
gress wes opposed." Further support for the mandatory and nondi~retionary 
nature of Congress' duty to call a convention when the 'prerequisites are met can 
he found in the Ferlemlist Papers. In paper No. 85 Hamilton insisted: 

"By the fifth article of the plan, the Congress will be obligated 'on application 
of the legislatures of two 'thirds of the states ... to call a Convention for pro­
posing amendments .. " The words of this a rtiele are preemptory. 'I.'he Congress 
'shall call a convention.' Nothing in this particula,r is left to the discretion of that 
body,"" It therefore sC('ms clear that if Congress receives applications for an 

!It F(ln~terwBl(l, ConltfituUona.l 1Ja-w: The 8tute8 and the Am.ending Procefl8-a Reply,
46 A.B.A"T. 717, 7111 (1900): G.1nnel. Potitioning Oongre08 !o,. a Oom).ntlon: Oann<Jt (l 

8/(lt" Ohange It. AHna' 4~, A.B.A.J.1.HI5 (lOr>9),; Note. P"op08!n,g AmendmcntR to the 
IlnllM States OonsUtutlon by A .. ,.,,,'ment, 70 HAIlV. L. RIIlV. 1067, 107,1 (19.57), Oonfl'a, 
Pork"rd, Oonstitutlonal Law: The Btate. and II.e Amendtnl1 Proce8s, 45 A.Il.A.J. 161 
(lOI'.'}) • 

.. Spe W .. t Virginia v. Sin... ~4:L U.S. 22 (l~50)"
•• There I. preee,lent for COlll'reeslonnl refusal to permit n state to wlthd;raw lIs rntlfi­

~&~~~nraWfin~~IJg~ ~ilt~~ ~~;tMir\'v'!t"rtr::'~~~m':~~:' l'/ib:r3~~~l'ot~·o~t&~.&::! ti~ 't~~~d:~ 
scem. clenrly wrong. Its netiol> mny be attributed to the. unusunl temper of the time•. 
See Clark, The Supreme Oourl and the Amend'ng Proces., 39 VA. L. REV. 62'1, 624-26 
(lO,M): Grlnnel. '''lIra nMe 52. at 1165. 

.. Fensterwnld. 8,,"ra note 52, nt 719,
"The common .ellse of Article V •. however, 'Would seem to be that ratification can also 

be effectively rescinded anytime vefore three-fourths of the stotes lend their aBBent to the 

P'i?,r~:~~na~~~1md':~at!u~:eA~U~!e5V':r.,~n In th~ Colllititutional Convention the draft 
beinl( ron.ldercd prIYVlded that "the Congresll, whenever two-thirds of both Houses 
shall de.-m neeefl8ary. or on the nppllcation8 of two-thirds of the Legislatures ot the 
8ever"1 States Bhall propose amendments to this Constitution .••" :a FARRAND, THm
IlecoRDs OF THII FICDIIlKAL CONSTITUTION 629 (1911).

,"Col. Mason thought the plan of amending tile Constitution exceptionable and dan­
gerous. As the propOSing of amendment is In both the modes to depend, In the first 
Immediately. nnd In the second, ultimately, on Congress, no amendments of the proper
kind would ever be obtained by the people, if the national government should bf'Come 
oppro.slve ..." 2 FARRAND, orr. cit. IIII"ra, at 629. As a result. Mr. Gouverneur Morrla 
and IIlr. Gerry moved to amend tbe article to require n convention or apl.llcntinn of two­
thirlls of the Rtatea. 2 FARRAND, op. nit.•"lIra, at 629. "Mr. Mallison, rlld not see why
Conl<re"" woul,l not be 8.11 much bound to propose amendments applled for by two-thirds 
of the Stntes as to call a call (sic) a convention on tile Uke application." 2 FARRAND,
0". cit. "'lira, ot 629-30,

"rrHm FEDF.RALIST No. 8~, nt 546 (Wright ed 1961) (Hamilton). 
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Articles V convention, from two-thirds 'Of the state legi1!llature8 w1.thln a "rea­
sonable time period," it is absolutely bound to convene such 8. body.­

However, it should be relatively clear that the courts would never attempt to 
force Congress to call such a convention" since the latter's decIsion as to whether 
many of the prerequisites to 'such a call have been met wlll probably be ron­
elusively binding on the former. For example, prior discussion demonstrates that 
the intrinsic adequacy a's wppllcations for an Article V conventIoIi of any resolu­
tions tendered to Congress, their timeliness, and theIr continuing validity in light
of attempts to withdi'n~ t.hem, are all likely to 'be considered by the judIciary all 
nonjustlcablepolitical questions. It this is SO, Congress' decision on these mntter~ 
will conclusively 'bind the courts, and necessarily disable 'tbe latter from pillying 
any positive role In forcing a ronvention call. 

It "hould also be noted that the courts have never Issued an injunction or writ of 
mandamus directIy against the President or Congress beCause of the doetrine of 
separation of powers embodied in our National ConstItutIon, and the consequent 
obligation of respect owed co-equal branches of the National Government by the 
federal judiciary.·' To do so here would reflect a "lack of respect" for the actions 
of a coordinnte branch of the Federal Government in regard to a subject that may 
('ven textually be exclusively rommitted to it$: judgment by the Constitution." 
Therefore, aSide frOID the very practical inability of the courts adequately to 
enforce any d('cree dirpcting Congress to call such a, convention, .. sound reasons 
anll well-e~tabli~hed prec!'dent dictate the correctness of the assumption that It 
lackl!l t.he authority to do so.' , 

Recent cases holding that the courts can torce the states to reapportion their 
legislatures conformably to equal protection," or that the courts can force stah' 
legislatures to draw congressional districts 80 that they are as nearly equal in 
population as pI"Rctieable "" are innpJ)QRi'te here. The reason for this il! that "it i" 
the relationship between the judIciary and the coordinate branches ot the FPdNnl 
Government, and not the federal judiciary's relationship to the States which 
gives rise to the 'political f}ue~tion.' .... That is, "the nonjusticnbility of a politknl 
qnestion is primarily a function of the separation of powers."" JUdicial re,"iew on 
th(' merits of state legislative apportionment or the drawIng of congressional 
districts by the st;ates only, involves federal judicial superintendence of state 
action or hiaction; but judicial review of Congress' failure to call an Article V 
convention directly involves the federal courts in an effort to force Its co-equal 
branch of governmpnt to perform a duty exclusively entrusted to it by the 
Constitution. ' ,. 

VI 

What Is the President's role In the cRlling of an Article V convention? Does the 
call for a convention, like any ordinary piece of legislation, require his signatu,re 
or a two-thirds vote of Congress for it to be valid? 

Tbe previously (li~cus!<ed case of llollin,u~worth"v, Virginia" would !<c!'m to 
indicate that the need for Presid('ntial concurrence in any convention cllll is 
jUstifiable, but that his signature is never required for the valid iSRuanc!' of slH'b . 
a call. Consequently, the President's failure to join in the Congressiollal fllm­
mons of such n convention wonld in no way lmpair th!' "alidity of ony amf'ndnH'nt 

.. See 1 WILr.oUGIiRY. TilE CONSTITUTIONAL LAW 01' THE U!<ITIilD STATES 13!l1 12d ed, 
1929) ; Pncknrtl, Legal Pacet" ./ the [tlcome 7'a3" Rale Limitation Program, 30 Cm,-KEI<T 
I,. Jl.t<v. 12R, 133-34 (1952) ; Notr, 70 HARV. L. RIDV, 10r,7 (1057). aonlm, Plotz, Article V 
0' the Federal Von.titution, 3 0"'0. WASH. L. RICv. 17,44 (1934) . 

... See 1 WILJ.QUGnOy, 01'. cit. ,upra note 59, f 331; Fenaterwald, Iupra Dote 1i2, at 720. 
aontra, Paekarrl. wpra note 52, at 196, 

.. In AI/•• I••ippi v. John.on, 71 U.S. « Wan.) (75 (1866), the Supreme Court unanl­
mOIl"ly held thnt the PrcRldent hlm.elf Is not D'rcountable to any court fill". that of 
impeachmen.t either fo~ the nonperformance of his constitutional duties or for the 

eX~~fg~n~c~~i~:s~0~t1:g!i~~~18r:tI:!8'branch of' the Government; the President Is the 
executive department, Neither Can be restralmld In Its action by the judicial department' 
thou~h tlIe acts of both, when performed, are, In proper cRses, subject to Its cognlznnc~.'r
Mi.....;pp; v. Johnson, oupra At 500. " , , 

., Raker v. aaf'f", 369 U.S. 186, 217 (1902). '.',. . 

.., How could! the courts force Congress to call 0. C1>DVeDtlon,when aU the details of such 
A bOlly .....m to be left to thhe unreviewable discretion of Congreos1 Would a court c.n one 
It~"lf If Congre." failed to follow It court decree directing It. to do 80? 

.. Baker \'. Oarr 369 U.S. 186 (1962). ... " . 

.. We.tbe,·ry v, Ban(lere, 84 S, Ct. 526 (lOS(). 

.. Baker v. Vn", '"pra note 64, 8t 210. (Emphasis added.) 

., Td. nt 210. 

"'3 U.S. (3 Dall.) 378 (1798). 
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the latter bo<ly propo!lt'd. The language of Artlcl~ V directly f!t1pports this COII­
cluf'ion since it asserts that "the Oonor68s" is to call a "Convention for proposing
Amendments" on the Application of the legislatures of two-thirds of the several 
states." 

However, a contrary argament of substantial weight has been made.- Article I, 
Rpdion 7 of the Constitution provides that-" ... e1JeTfI Order, Resolution, or 
Vote to which the Concurrence of the Senate and House of Representatives may be 
necessary ... shall be presented to the President of the United States, and 
before the Same shall take Effect, shall be approved by him, or being disapprove4 
by him, shall be repassed by two-thirds of the Senate and House of Representa­
tive~, according to the Rules and Limitations prescribed in the case of a Bill." 

HoZ~ing8tCOrel~ V. l'irginia carved an exception to this rule as far 8S Congress'
);lroposal of Constitutional Amendments was concerned. But it can be argued that 
'this mode of proposing constitutional amendments was taken out of the veto 
process by the Supreme Court in that case solely because "the congressional
proposal must be by two-thirds in each house [and] It (therefore) may have 
been thought that the requirement for overriding the veto was alreo.rly met."" 
'This ground would not exist if Congress called a constitutional convention to 
llropose amendments by a simple majority vote. 

As a result, It can be argued that the commands of Article I, Section 7, apply 
to the convention call since it Is an "Order, Resolution, or Vote to which the Con­
'currence of the Senate and House of ,Representatives [are] ••• necessary." If 
this is true, the President must sign any call ,by Congress for a constitutional 
'COnvention and if he vetoes it, Congress can override him only by a two-third/! 
vote of both Houses. 

Further FIl1;pport for this poin·t of view can be gleaned from the fact-to be 
"hortly noted-that Oongress can specify how the convention is to be chosen, its 
organization, rules, etc. This being 80, Congress must necessarily make more than 
a mere call for a convention. Such a call would be meaningleRR without thl' in­
clusion of the specific terms upon which such a body is to be constituted, organized, 
and conducted. These terms to be spelled out by Congress would appear similar to 
the general kinds ot legislation with which Congress normally deals. Oonse­
quently, no reason or logic dictates its different trea~ent in respect to the need 
for Presidential approval. 0 

This conclusion is bolstered by the desirability of such a requirement Tbl' 
President is the only official who is elected by and responsible to the American 
people as a whole. His concurrence in the summoning ot such a cOllvention that 
woul<1 intimately afl'ect the concems of all individual Americans, and our Nation 
as a whole, therefore seems most logical and desirable. 

The Pl'l'sident's duty in such a ease would be the same as that ot Congress; to 
participate in such a call only It"ingoodconscience, he deems the requisites for 
sllcb 1\ com'pntion to have brl'n-properly met. If Ar·tlcle V demands Presidential 
concurrence in such a call, the refusnl of the chief executive to act, like that of 
Congress, would probably be concluFlive on the courts" subject however to t.h'l 
right of Congress to oyerridehis judgaJent by a two-thirds vote. However, it 
"bou.l(l be reiterated that the need for Presidential concurrence in any congres­
sional convention call might well. be decided otherwise on the basis of Article V's 
speclflc language directing "The Oongress" to call a convention, and the analogous 
case of HoUmgll1DOrfh. v. Virgmia. .. , 

VII . 

It Congress does callan Article V convention pursuant to the resolutions in 
question here, on what terms may it do so? How would 'such a convention he 
constituted, how would it operate, and what would be the scope of its authority? 
The terms of Article V give us little help. Indeed, Madison worried about these 
que~tions at the Convention of 1789. "He saw no objection ... against llro­
'Villing for a convention for the purpose of proposing amendments, except only that 
dilllcuU:ies might arise as to the form, the q\1;Orum, etc." II 

Since Article V empowers "Oongre88" to call the "Convention" when .the requi­
sites tor the summoning of such a body are met, and Article V does not indicate 

'. St'e Blnck • •u"... Dote 8, at D6li. 
"14. nt OGII. 
n S~p. not.. 61 .""... BDd the tellOt IUlC!)mpIlDyiDg that Dote. 
":\ U.N. (3 noll.) 378 (171111), 
'" 2 ,F.URAND, SI,p"a uote oj. at 6:10.' 
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the terms upon which such a convention is to be constituted, organized, or 
operated. Oongress must be authorized to decide such questions. Under its power 
to. call a convention, Congress therefore has implIed authority to fix the time 
lind place of meeting, the number of delegates, the manner ,I!-nd date of their 
election, whether representation shall be by states or by population, whE'ther 
voting shall be by number of delegates or by states, and the vote in convention 
required to validly propose an amendment to the states." 

If the broad dictum of OolenuJn 11. JWler" is any guide to present jD,dicial 
conviction Congress' determination in the above matters may be conclusive. on 
the courts for all purposes. Such a refusal by the courts to review on the merits 
tbe propriety of the organizational grnund rules imposed by Congress on an 
Article V convention migbt be defensible on the assumption that in Article V 
thel'e is a "textually demnnstrable ('onstitnt\nnal ('oUlmitrnent of th[i~] !II/,lUP to. a 
coordinate political department." .. Even if the courts are conclusively bou,nd for 
all purposes by the congressional speCifications regarding the terms upon which 
such a con'l'ention must be constituted, organized and o.perated, Congress will still 
be ho.unel in its action on these questions by the Oonstituntion and its judgment of 
the popular will. However, here as in most places in the amending process, the 
only available remedy for Oongresslonal abuse may be political-resting with 
the electorate at the pnlls. 

In calling an Article V convention Congre!!s Wo.uld not be justified In following 
by analogy the Oonstitutional Conventlo.n of 1787 where representation and 'l'oting 
were by states." Nothing in the terms of Article V requires representation or vot­
ing in such a body to be on that basis. Furthermo.re, at the time of the 1787 Oon­
stitutional Convention the states­

"... were. in a Po.sitlon of at lE'8St nominal so.verelgnty, and were considering 
whether to unite. The rcsult of the Oonventlo.n would have bound no dissenting 
~tn te or its people; the imIDe was true of the acceptance o.f a new Constitution by 
thE' requisite nine. All these conditions are now reversed. We are already in an 
IndissolUble unio.n ; there is a whole American people. The question is an amend­
ing conventio.n now Wo.uld [only] be whether innovatlo.ns, binding on di_nters, 
were to. be offered for ratification."" 
As a result, the propriety of a vote or representation by states in the 1787 Con· 
vention cannot settle the propriety of similar action in a convention today. 

¥ore appropriate than representation o.r voting by states in any Article V con­
vention would be an apportionment of the delegates and voting power in such a 
hody o.n the basil! of poplliation alone. Such an approach makes good sense not only 
because it would conduce to the most accurate expression of the national will, but 

• also because reglo.nallnterests are more than adequately weighted at the ratifica­
tion stage where each state is given an equal· voice" Congres!! should therefore, 
provide that delegates to any Article V convention be elected from districts of 
equal population, and that each delegate have one vote. 

CO!lgress should alRo l'Tf)vide thnt an affirmative vote of two-thirds of the 
uelegates would be required to propose any given amendment to the states. In this 
way It would assure a symmetry of concurrence in the bodies empowered to pro­
pose constitutional amendments-whether the body was Oongress or a conventinn. 
Such Elymmetry is tlE'.sirable becanse it Wo.uld aSRure the RamI' kind nf overwheimo 
lng (,Oll~ellSUS in one route to proPoMl all the 'othl'r, thcreby avoiding ]lo"~ihlc 
forum ~hopping. A two-thirds rcttUiremcllt ill such a COllVE'l1tiOIl would al~o gnnr­
antee that 110. amendment, regardless of its means of proposal, is moer Rubmit ted 
to the states befo.re an nYcrwhelming conliensull 8S to its df>sirability is evidl'nced 
in a nationally oriented body. 

From all of tile above, it would seem clear that "no Senato.r or Representative 
[or the President if his concurrence is required]is bound to vote for a convention 
call which in its form fails to safeguard what he believes to be vital natinnRI 

1'Sep ORFIELn. 0". olt. supra note 8. at 43-44: Black, BliPi'll note 8, nt 959; Not•. 70 
HAn,-, f,. REV. 1067, 1075-76 (1957). This continuing llRnd of Congress 'In the convention 
process need not appenr ,unduly ~trnnll'e since Artlrle " explicitly gives It the "ower to 
tlerl,!. between modes of ratification regardless of the mode of proposing .the am..ndml'nt 
to thp otntes, 

,. Mi U ,S, 433 (1939). 

,. Raker v. VaN', &69 U.S. 186. 217 (1962). However, a good argument can be mBr!e 


to tll ... C"ontrar)·. 
'T1 FARRAND, Tm. FRAMINtl OF TilE CONSTITDTION OF THPJ UNITED STATES 57 (1962) . 
.,. Hinck • • "pra note s,. at 964-65, 

http:innovatlo.ns
http:Furthermo.re
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interests,"" And as noted previously, their decision in this regard would seem to 
be unreviewable in the courts. That is, the sole remedy available to check an abuse 
Of Congress' ;JUdgment in this matter may be at the polls. 
· A further question is raised by the current effort to propose amendments to 
the Constitution by convention. Can either the states or Congress limit the scope
of such III convention's authority in any way? It oShould be' recalled that the 
resolutions sponsored by the Council of State Governments avowedly attempt 
to restrict the convention to the approval or -rejection of tbe precise amendments 
contained' in those resolutions. Prior discussion has already demonstrated' that 
·an Article V convention is to be a fully deliberative body empowered to propose 
those solutions to a problem that it deemil best. Consequently, euch a convention 
cannot be limited by the state applications upon which it is predicated to the 
approval or rejection of the text of any, particti1a·r IIlmendments contained 
therein. By the same token, Congress may not limit such'a convention to the 
approval or rejection Df any particular amendments." ' 

While neither ,the .states nor Congress may limit an Article V convention to 
tho cOII~I!lcrntioll or the terms of IlIIY particular proviSion, they should be able 
to restrict, such :It body to the proposal of amendments deaUng with the same 
generulsubject matter as that contained in the applications upon which the 
convention is predicated. Indeed, of their own force, the soote'appllcations
ShOllld limit any convention called by Congress to the proposal of amendments 
dealing with the same general subject matter as thti'tl'equested in those 
applications. The reason for this is as follows: " .". : 

An agreement is required among two-thirds of the' mte' l~gis1atures tbat a. 
Convention ought to be held before Congress is empowered to 'convene such a 
body, :No Article V convention may be called in absence of eucha consensus.' 
If the :agreement Is that a convention is de.~ired only to deal with a certain subject 
matter, as opposed to constitutional revision generally, theb the convention mUllt 
logically be limited to that subject matter. To permit such a body to propose 
amendments on any other subject would be to, recognize the convention's 
right to go beyond that consensus willeh is' anab$Olute prerequisite for its 
creation and legitimate actIon. ' . " ' 

If the prior conclusion is correct, and the state appl~catlons of their own force 
can bin(}' any convention called pursuant thereto ISOlely to a consideration of 
amendmP1lts 'dealing with tlle Mme general subject matter reque~te<l in thoRe 
applicntion!'!, then Congress should disregard any amendment proposed by flul'h 
a body which is outside of that subject matter. 'Elere, as elpewhere, the courts 
will be bound by Congress' decision on the question if the issue is llonjustlciable.
This, regardless of whether CongreftS deems It proposed amendment ineffective 

,hel'lIURe it Is beyond the scope of the convention'.s authority, or effective because 
it is within the ROOpe of the convention's authority. on the other hand, If this 
quel!tioll If! jURticiable, the courts may Indepen{lently determine whether an 
amendment proposed by snch a convention is beyond the genernl I'ubject matter 
requeltted bytlle state applicatiolls. If such all amendment is outside that subject 
matter the courts might enjoin Its ratification, or ·set the amendment aRlde 
afterwards because it was never properly proposed. 

The notion that state npI.lieations can limit a convention called pursuant 
t111~reto eolely to !l consideration of amendments dealing with the same general 
IIllbject matter as that contained in those applications is not widely accepted, 
It hnl! been insisted that "the ll11ture of the right conferred upon the state legis­
latures in. requesting Congrells to call 11 constitutional ,Convention Is nothing 
more or less thnn the right of petition.1! The Convention itself is a Federal 
instrumentality Fet up by Congress unl1er powers granted to it by the Constitu­
tion. Siuce Article V directs aOnUre8~ to caU the convention, and is flilent as to 

· the details of snch a body, Congress is the only authority entitled to specify those 
details. Con~equently, it 11ny power can limit such a convention to the proposal' 
of amendments dealing with the same subject matter as that contained in the 

TO Td. lit 964. ,

··1'hrrc is nnotb~r rPHS"" why anngl·ell cannot properly limit a convontlon to thP. 


opprovnl or rejrcUon of the t~xt ot nny particular Rmendment. The framers ot the 
Constitution nrobably intended the convention metho(l ot propOIllng amendment. to be as 
"·PC no nOAAlble from Conltrell.lonnl Interterence 10 that the "Convention" ooul<11 propose
nllY'RDlPndmentM it der.mpd desirable In Ipite ot any CongrellBlonal.objectione to the 
pJ"ovhdon. See note 57 RfJPro. 

I! Wheeler, '.IIra note 2.1, at 1911. 
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state applicRthmfl, it can only be Congl'eRs." "State legi~latur('s ... have no 
authority to limit an instrumentality set up under t/le federal Constitution ..•• 
The right of the legislatures Is confined to applying for a convention, and any 
statement of purposes in their petition would be Irrelevant as to the scope of 
powers of the convention."" 

It. this Is true, and the state applications cannot themselves bind a com'en, 
tion to a consideration of only the same subject matter requeste(l ill those 
applications, then Congress should be able to do so pursuant to it.~ implied 
power to fix the terms upon which such a body shall operate'" A convention 
called pursuant to the resolutions in question here, for example, ~b01\ld not 
be pennitted to propose amendments concerning the treaty power." The r{'u~on 
for this is that the applications specifically request a convention for another 
purpose. A constitutional change should never be propo~ed by a convention UII­
leBs two-thirds of the states have previously agreed that an amendment dealing 
with the particular subject matter involved is desirahle, or that a convention 
was needed to consider a general constitutional revision. For this reason, it 
would seem anomalous were Congress powerless to limit the scope of a con­
vention's authority to the general subject matter requested in the text of the 
applications upon which it is predicated" Certainly it'w(mld be uuder a dut.y 
to call a general convention if two-thirds of the state i('gislatures properly 
ask for one. Eq~ally obviQUS should be its right and obligation to limit the 
scope of a convention til the same subject matter requested by the state 
applicatiOns. 

Some authority for Congressional power in this respect can be gleaned from 
those state cases insisting that state constitutional conventions are subject to 
the restrictions contained in the call for the convention. The theory is that the 

-. legislatures callis a law and the delegates are elected under the terms of that 
law." Consequently, they can exercise no powers beyond that conferred by 
such a Btatute or the ConRtitution itself. 

Prior discussion shOUld demonstrate that at least Congress can limit the scope
of any Article V convention to the "subject matter" or "problem" at which 
the state applications were directed. Clearly, Congress is at leal't morally 
bound to do so. And in any subsequent litigation, Ule courts should re~vel't 
such a limitation imposed by Congress and disregard any. provisions propose,l 
by a convention that were beyond the lattel"s'anthority as so limited. Of 
course, the notion that the stllte applications can tbemRelvps limit the Aeol'e 
of, a convention's authority solely to a consideration of the Imme subject lIIattpf 
as that contained in those applications should not be ignored. However, if that 
theory is rejected, the people of the United States will have t(} rl"ly on COIlgre~,~ 
to expressly limit any Article V convention it calls to the proposal of anll'ml­
menta dealing with the same subject matter aa that contained in thl" I'tllt(' 
applica tions. 

VIII 

If the amendments' spoIU!b~ed by the Council of State Governmpllts w~rl' 
proposed by a validly convened and constituted convention, the statl'~ woul£! 
still need to ratify them. As previ(}usly noteq.". the' tenns of the threl" ",'it a te~ 
rights" amendments specify that they are to be' ra'tified by the Icqi!Jlatlln'8 of 
three-fourths of .the states. Even if these precise amendml"nts could be mildly
proposed by a convention called pursuant to the resolutions in question herp. 
C(}ngress would not be bound in this respect. Article V clearly I'mpower!' 
Oongrc88 to deterruinfl! in its sole discretion which of the two modes of ratiflea­

,1.ii.J .. '; .. - _'r .. 

.. STAl'l' OF HOUSII COM>!. ON TlIIIJUDICIAlii;'S2D COifG., 2d SeSB., PaOBLII>!8 RELATING 
TO STATm ApPLICATIONS FOa A CONVIINTION TO PaoPoslI CONSTITUTIONAL LIMITATIONS (OF 
FEDERAL TAX RATES 15 (Comm. Print 19.52). "" ' 

... OR1'IELD, a1'. olt. supra. note 8, nt 45 • 
•• Gantm, 46 Co'ng. Re~..' 2769 (191,1) (remarks of Senator Reyborn), OaI'IIILD, op, cit. 

gll"ra note 8, a.t 40; Wbeeler, supra oote 21, a.t 796; Note, 70 HARV. L. REV. 10117, 
1076 (1957) • 

.. See STAFF 01' Hons" COM>!. ON TIl>: JUDICIARY, 82ND CONG., 2d SeS8., PROBL.IJ>IR Hr.· 
LATINO "l'o S'tATm APPLICATIONS BOR A. CONV~NTION TO PROPOSJl COll8TITUTIONAr~ LUIIT.\­
TIONS OF FIIlDIlRAL TAx RATIIB 1I'i (Comm. Print 1952).; JHfESOlf, A TRRATIS. OF CONSTI­
N)'TIONAL CONVID.NTIONS j r.I.'HEIR HIS'l'ORY, ·POWERS AND MODES or PaoCEFsDING 10, 11, 493 
(4th ed. 1887) • 

.. See Wel~v. Bain, 7,5 Pit. 39, 1>1 (1874). But .pe Goodrioh Y. Moor'!, 2 l>fluu. 49. 53 
(1858) (dictum). For debate on hoth sides of tbls qoestlon, see 1 UIl8ATF.S OF TUY. 
CONVENTION. TO AM~ND TilE CONSTrrUTION 01' PENNSYLVANIA lS!l'2-73, 52-61 (18731. 
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tion specified in that provision shall be utilized: or this regardless of the method 
of the particular amendment's proposal. Consequently, that decision would still 
rest with Congress in the case at hand, and the courts would lie boul1d ill all 
respects by its choice In the matter. Congress could, therefore; choose to lia,·e 
any amendment proposed by such a convention "ratified by the Legislatures of 
three-fourths of the several states, or by Conventions in three-fourths there­
of... 0" 

HOLLINGSWORTH 11. VIRGINIA. 

[3 U.S. (3 Dall.) 378 (1798)] 

8uits agwtnst a state.-Oon8titutionaZ law. 

The ].1t.h omendment to the con9t1tutlon having deprived the Bnpreme court of jnrlsdd<ltlon 
oyer suits agalnst a .. state, by a citizen ot another atate, pending actlonB conld be no 
further proBecuted. . 

An .amendment to the constitution nee4 not be preoented to the president for his approval. 

The decision of the court, in the case of Chi8holm v. Georgia (2 Dall 419), 
produced a proposition in congress, for amending the constitution of the United 
I:Itnte8, accllrlling to the following terms: 

"The judicial power of the United States shall not be construed to extend 
to any ~uit in law and equity, commenced or prosecuted against one of tlje 
United States, hy citizens of another state, or by citizens or subjects of any 
foreign state." . 

The proposition being now adopted by the constitutional number of states, Lee, 
Attonley-General, submitted this question to the court-whether th!' al1l!'l1(l­
llI(,l1t diu, or did not, supersede nll Buits depending, as well tlS preyent tile i!l­
~titlltion of new suits, against anyone of the United States, by citizens of nu­
oth",r state?

W: Tilghman. and R~le argued In the' negative, contending, thnt the jnris­
dietitm of the court was unimpaired, in relation to all suits instituted, prf~vi­
ously to the adoption of the amendment. They premised, that it would be a grent 
lllU-dship, that perl'lons legally suing, should be deprived of n right of action, 
or·be condemned to the payment of costs; by .al). amendment of the constit.u­
tion, ea: post facto; 4 Bal'. Aur. 636-7, pl. 5. And that the jurisdiction b!'ing 
hefore regularly established, the amendment, notwithstanding the words "shall 
not ue construed," &c., must be considered, in fact, as introductory of a new 
system of judicial authority. There are, however, two objections to be (liscU!'sed. 

:'1'111' nIllPu{lment has not been proposed in the form prescribf'd hy 
the constitution, and therefore, it is void. Upon an inspection of the [·379 
ori;!iJIIl.I roll, it ll(lpearR, that the amendment WIlS never submittt'd to the 
IJrel;ident for his approbation. The constitution declare, Ulat "every order, 
re~"lllt.ion or vote, to which the concurrence of the senate and house of repre­
Sl'lltatiVI'S may be necessary (except on a question of adjournment), shall UP 
presented to the president of the United States; and before the same shall 
t.1l1,e effect, shall be approved by him, or, being disapproved by hint, shnl! be 
repassed by two-thirds of the senate Ilnd house of representatives, &c." AI·t. 
I. § 7. Now, the constitution likewise declares, that the concurrence of holh 
llOll!<es shall be necessary to a proposition for amendments. Art. V. And it 
is no answer to the objection, to observe, that as two-thirds of both hon~('''' 
nre required to originate the proposition, it would be nugatory to retul'll it 
pre~idel1t for bis approbation. The constitution declareI'<, tllRt " e,"ery orc1('r, 
with the president's negative, to be repassed by the same number: since the 
reasons assigned for his disapprobation might be so satisfactory aR to redlll"e 
the majority below the constitutional proportion. The concurrence of the prf'r.­
Jdent is required in matters of infinitely less importance: and whether on 
Ruhjects of ordinary legislation, or of constitutional amendments, the expres­
"ion iR the same, and equally applies to the act of both houses of ('ongreRs, 

2(1. The pecond objection 'arises from the terms of the amendml'nt itRf'lf. 
The words, "commenced or prosecuted," nre properly In th~ past time; but it is 
<.'II'~r, thnt they ought not to lJe I!IO grammatically restricted: for then R citizen 

"7T.FI. v. Flprague, 2~2 {J.S. 716 (l!lal) • 
• IIp~ Walker Y. 8mUII, I.W.C.C. 202. 

59-609 0 - 80 - 74 
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need only discontinue his present sult,and commence another, in order to gin! 
the court cognisance of the cause. To avoid tlIis evident absurdity, the words 
must be construed to apply only to suits to be "commenced and prosecuted." The 
spirit of the cOllstitution is opposed to everything in the naturc of an CJ! po.~t 
facto law, or retrospective regulation. No ell post facto law can be passed by 
congress. Canst. Art. I. § O. No ex post facto law can be passed by the legislature 
of any individual state. Ibid. § 10. It is true, that 'an amendment to the constitu­
tion cannot be controlled by those provisions; and, If the words were explicit 
and positive, t(l produce the retrospective effectcouten,de<i for, they must pre­

vail. But the words are doubtful; and therefore, they ought to be so con­
*380] strued as to conform to ,the general principle of the constitution. (a) in "4 

Bac. Abr. 600, pI. 64, it is stated, that u a statute shall never have an 
efluitable construction, in Ql·der to overthrow an estate;" but if the oppo~ite 
doctrine prevails, it is obvious, that many vested rights will be affected, m:lny 
estates will be overthrown. For instance, Georgia has made and unmade grants
of land, and to compel a resort -to her courts, is, in effect, overthrowing the 
e~tate of the grantees. So, in the same book (p. 652, pI. 91, 92), it is said, thllt 
"II sta,tute ought to be so construed, tl:la;t no lD'an, who is innocent, be I/Unished 
or en<lamuged;" anll "no statute sbaf.. ·be construed in such manner, as to ue 
itu'fII1Yenient or again!<t reason:" whereas; the proposed construction of the 
nmendment would he highly injuri<;us to Inlloccnt persons; and Ill'iving thl'lll 
from the juriHdiction of this C08,·t, Md'dll>d with costs. is agaiust en'l·Y prinCiple 
of ju,tice, reaRon and cOllvC>llience. Presuming, then, that there will ue a disposi­
tion to support allY rational exposition, which a voill;; /I.ucll mischiel·(lus CIIU­
~PfJuenee~, it iH to 1)(' ohsel"vl'rl, thllt the \\"(Jl:d!'l "('omuwllced ami prosI'culell·' an' 
HynonyruoUR. There was 110 necessity for using the word "commenced,"as it is 
illlpJiPIl nud inchldl"![ in the word "prospcutt'l\ ;" Ill1d a(llnittillg this gl<l.~,ll ry, thl' 
a mellllment will only nffeet the future jurisdiction of the court. It lllay he "ni!]. 
howc>vl'r. that the "'"1"1\ "("Ol1l1nelwec]" iH u:"p(\ in rl'lati'olJ to future :'HiL'. HL,j 
that the word "prosecuted" is applied to suits previously instituted. But it will 
be sufficient to answer in favor of the benign c01l"tl"lIction for which the piali ­
tiff"! contl.'nd, that thp 1V0rd "commenced"m'ay, oh this ground, be confined to 
actions originally instituted here, and the word' "prosecuted" to suits brought 
hither by writ of error or appeal. For it is to be"~hm'l'l1,, that a state may be suell 
originally, and yet not in the supreme cllurt,though the supreme court will hny,,. 
an appellate jllriRdiction ; as, where laws ot the state authorize such suits In her 
own court~, and there is drawn in question the validity of a treaty, or Rtatllte pf. 
or authority exercised lmder, the Uilited States, and the decision is againRt their 
validity. (1 U.S. stat. 80, 113; Id 85, § 25.) Upon the whole, the words of the 
IllUendment are mubiguous and obscure; but as they are susceptihle of an Inter­
Ilretatioll, which will prevent the mischief of an ex 11(),~t facto construetism 
(worBe thnn an ew 110,ot facto law, inasmuch as it is not so eaRily rescinded 
or rppealed), that interpretation ought to be preferred. 

(a) CHASE, .Tm:jUce.-'l'he words IIcommenced and prosecuted," standing alone. ,,"oHlt1 

eml~~n;~'~~~~~?~l~~~:tl;~~:uc~uur:t enn conFitrue them, ~o a8 to confine theJr oppratlon to 
future ' ••PR, thp~· will do I~, In order to avoid the etl'ect of an ell p08t 10010 /010, wblch 18 
evidently contrary to the SPirit of the constitution. 

I,ce. Attorn,,~'-Gel1eral.-'rhe case before the court is that of a Rult al1:aill"t 
a state, in which the defendant has never entered an appearance; but the 
amendment Is cqlmlly operative in all the cases 'Against stat"s, where thl'rp lHl~ 
been nn lIppearnnce, or eVl'n where there have been a trial and judgment. 
An nmendm!'nt ·of the constitution, and the repeal of a law, are not, [*381 
manifestly, on the !Oame footing; nor cnn explanatory law be expounded 
by forpign matter. The amendment, in tbe present instance, is merely explanatory, 
in I'ubstance, as wl'lI as language. From the moment those who gave the powl'r 
to sue a state, revoked and annulled it, the power ceased to be a part of the 
conf'ltitution; and if it does not exist there, it cannot in any flpgr(le be founrl 
or exercised c>lsewhere. The policy and rules which, in relation to ordinarY ncts 
of'lel,!iRlation, dec:are that no ete post facto law shall be passed, do not "apply 
to thp format\()U or amendment of a constitution. The people limit and rl'Rtrnln 
the power of tIle legiRlature, acting under a delegatl'd nuthority; but they 1m­
llose no restrain on themselves. They could have said, by An amendment to the 
constitntion, that no judicial authority ~hollld be exerci!Oed, In any CAse, UDder 
the United StateS; and It they had said so, could a court he held. or a jmlgp 
proceed, on any judicial business, past or future, from the moment of adopting 
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tho amendment'l On gl'lIl'ral grounds, then, it was in the power of the people, 
to annihilate the whole, and the question is, whether they have annihilated a 
part ot tho .iudicial authority of the United f'tates? 'I'wo objections are made: 
1st. That the amendment has not been proposed in due form. But has not 
the same course been pursuM relative to all the other amendments that have 
lIeen adoptpil ?(a) Anti the casC' of amendml'nts is evidently a sUbstantive act, 
IIll('onneeted with the ordinary business of legislatioll, all(rnot within t.he policy 
or terms of illvesting the president with a qualified negative on the act.~ ant! 
rCRolutions of ~ongresA. 2d. That thl' nmendment itself Dilly applies to tutlll'e 
suits. But wbate\'er force there may be in the rules for construing statutes, they 
cannot be applied to the present case. It was the policy of the people, to cut off 
that branch of the judicial power, which had been supposed to authorize suits 
by individuals against stntes; and the words heing lift) extended as to wpport 
that poliCY, will equnlly apply to the past and to the future. A law, however, 
cannot be denominated retrospective, or em post facto, wbich merely changes the 
remedy, but does not affect the right; in all the Atates, in some form or other, 
a remedy is fllrnished for the fair claims of individuals against the I"espectiYe 
govenllllcnts. The amendment is paramount to all the laws of the Union: nnd 

if any part of tllP jndiciol act is in oPPoRition to it, that part must be ex­

'3821 vungpd. There can be no ampndm('nt of the constitution, indeed, which lIlay 


"not, in ~()me resp{'ct., he called em post /(wto; but the moment it is adopted 

till' JIO",el' that it gives, 01" takes away, begins to operate, or ceases to exist. 

'l'IIE COUR'I', on the day succeeding the argument, delivered a nnanimous opin­
Ion, that the amendment being cOIliStitutionally adopted, tbere muld not be exer- • 
cised ony jurisdiction, in any ca~e, past or future, in which 11 8tate was sued by 
the citizens of another state, or by citizens or subj-eets of any roreign state. 

(a) CHAsm, Justice.-There enn, surely be no necessity to nnswer tbat argument. The 
negative of the presIdent applies only to the ordinary cases of legislation: he has nothing 

to do with the propostlon or ndoptlon of amendments to the constltu lion. 


HAWKE V. SMITH, SJl:CRETARY OF S'rATE OF OHIO. (No.1.) 

[2G3 U.S. 221 (1920)] 

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO 

No. 582. Argued April 23, 1920--Decided June 1, 1920 

Under til(' COIlf':titUtiOll, Art. V. a proposed amendment <'fill lie ral'ilif'tl h.I' tW'l 

methods only-by the legislatures of three-fourths of the States or by COIl­

"('ni:iom; ill three-fourths of the StatE'S, the choice of method being Ipft to 

CO\lgres~. P. 226. ­

'fill' term "1('gif:laturcH" as HsPrl here nnd elsewhere in the Constitution. nH':tlJS 

Ih" <l\~1 i\)e1'" Ii Ye, l'Ppresellta ti"" hodics tll!~t nUlke the In WR for the pf'ople of 

the respective States; the Constitution makes no provision for action upon 

sHch proposals by tbe people directly. P. 227. 


'1'1,,· [noctioll of a stnte legislature in ratifying a !)1'OI)Osed amendment t.o the 

1<"'<1l'l"al Oonstitutlon, like the function of Oollgress in proposing such ametlfl­
1I1(·lIt8. is a tederul function, derived not from the people of that State but 

frnm the Constitntion, P. 230. 


Tho rn tiliPation of a propos('d am(,lldlUent to til{' Federal Oonstitution hy the 

lpg-isln II\I'(~ of a State is not an act of ll'gislntion, in the proper s{'n~e of the 

word; it is hut the expression of the assent of the State to the propo~ed amend­

ment. P. 22(). Davis v. Ilildebrant, 241 U.S. 565, distinguished. 


'l'lw action of the General Assembly of Ohio ratifying the proposed Eigbteenth 

AmellUUH'nt cannot be referred to the electors of the State, the provi~ion~ ot 

the ~tnte con~titlltion requiring snch a referendum being inconsistent with 

the ConFtitution of the United States. P. 231. 


100 Ohio f't. 38!j, reversed. 
'J'he !'fiFe 1'1 ~tntell in tbe opiIdon. 
Mr.•f. PI'(1/I'" /fan/If, with Wh(ml IJfr. George S. Hawke, Mr. A1'tllllr Hellell, Mr. 


O/"f,r/r'~ 11. Fimilh. U,'. ,J"'lIflR lIi1l"ltafll and Mr. llemster A. Bingham were on
tI,,· "rh·r. r"r plnintlfl' in ('rror. 
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Mr. Lawrence Maxwell, with whom Mp'• •101£71. G. Price. Attorney G('nerai of 

the State of Ohio, !ifr. Judson Harnlon and -Mr. B. ll'. Gear/wart were on the 
uril'f, for defendant In error: 

The Constitution of the United States does not require that the Stntes sball 
11I\\'e UllY particular fOI'In of legislature. The people of the States have the p()\Ver 
to abolish their general assemblies and to take Into tlJeir own Illllld8 all matters 
of lpgislation. They lUH'e the power to provide that no legislation sball be enacted 
by the general assemhly without being first submitted to the PE'Ollle for apllI'f)Yul. 
And they have, the. ,power to (10, as they have in fact' ddrle, 'in all referelllium 
RtMes, nnmely, to provide thut all, or any particular class, of legislative acts 
shall stand suspended for a specified time after adjournment of the general as­
sembly, and If, during that time a referendum is duly ordered, thnt the legisln­
tiOll l'!ha\l remnin suspentled lind inoperative until the next general election and 
takp effect or not according to tile result, ,of. the popular vote thereon. They may 
IIlso provide, as has been done in two of the States, that no legislature or con­
H'lltioD shall act uJlon nny proposed amendment to the Constitution of the United 
Stat('~, except a legislature or collvention elected after such amendment Is sub­
mitted. Constitution, Tennessee, 1870, Art II, § 32; Florida, 1885, Art. XVI, § 19. 

'.rhe Ire<leral Constitution confers no power upon thestat~,legi81atlll'e. It gets
nil of Its power from the people of the State. Such authority as the legiRlatur,,~ 
have to ratify nmendments to the Federal Constitution Is not mandatory bnt 
Iwrmi8!<iYe. Congress IIIl'r('ly proposes amendments and It is provided tllat it 
Uwy shall be l'atifi('d by the "legislatures" of a sufficil'nt number of the State!!, 
they become pnrf of the F('dernl ConstitutiOIl. Such amendments are submitted 
to the legislative or lawmaking power of each State l\"hatever Its form or con­
stitution, as distinguished from its executive or judicial power. If It State should 
nboliBh Its general assemuly and resort to direct legislation in all instances, it 
would thereby, Rccording to the opposing argument, deprive itself of the power 
to nct UlJOn propos('d constitutional amendments. If 'Pore than one-fourth of the 
Statl's shoull1 adopt that policy there would not 'then remain three-fourths of 
the sevprnl States capable of ratifying a federal amendment. 

But if we Il!S8Ume, for the sake of discussi,on, that the general assembly of the 
State must have the fill'lll word in rntifylngumendments to the Federal Con­
stitution in cases where the State ratifies, it must be 'admlt:ted that it speaks, not 
for it~('lf, but for the people of the State, and it fo11o\\'s thart the people, In their 
stll te constitutions, may provide that the acti()n 'Of the general nssembly shall be 
<'oll(litionnl upon popular rejection or approval at thepOll~. 

In I.<nch n calOe the action of the general assembly, ifapIlt:0ved by referendum, 
is a ratification by the "legislature." If rejected, there is DO ratification by the 
legislature of that State. No expressed prohibition of ,81,lCh,,'Iltorm of state go\,­
ernlllPnt Is fon'rltl in the Federnl COnBtitution and none should be inferred. 
Citing: Davi8 v. Hildebrant, 94 Ohio St. 154; nff'd 241 U.S. 565; Hawke v. Smith, 
100 Ohio St. 3Rr.; Sirtte v. [lmveIZ. 107 Washington, 167. 

Mr. Wa1lllc B. Wheeler and lIfr. James A. lVhite, by leave of conrt, f111'<1 a 
brief as amici cut·!ae. " 

MR. JUSTICE DAY dpli,-pr!'d the opinion of the court, 
Plaintiff in error (plaintiff below) filed n petition tor in Injunction in the 

Court of Common Pleas of }?ranklin County, Ohio, seeking to eljjoin the Secretll ry 
of State ot Ohio from spending the public money in preparing and printing form!! 
of hallot for submission of a referendum to the electors of that State on the 
question of the ratification which the General Asssembly had made of the pro­
pospd Eighteenth Amendment to the Federal Constitution. A demurer to the 
-petitioll was sustained in the Court of Common Pleas. Its judgment wall a1llrmpd 
by the COUl't of Appt'als of Franklin County, which judgment WIlH affinlled by the 
Supreme Court of Ohio,and the case "'a's brought here. 

A joint resolution propoRing to the States tbl8 Amendment to t.he Constitutlnn 
of the United States waR adopted on the third day of December, 1917. The Amend­
ment prohibits the manufacture, ~ale or transportation of intoxicating liquor8 
within, the Importation thereof into, or' the exportation thereot from the Unltl'd 
States and all territory subject to the jurisdiction thereot for beverage purpn~cs. 
The several States were given concurrent power to enforce the Amenrlment. by 
appropriate legislation, The resolution provided that the Amendment should be 
Inoperative unless ratified as an Amendment of the Constitution by the legi~la­
turf'S (If the several St'ntes. aR provided in the Constitution. within seven years
from the date of the RubmiAAlon thereof to the States.'l'hl' Sennte and Hf')u~t!"or 
Representatives of the State of Ohio adoptpo a resollltioll ratifying the pro­
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po~ed Amt'nrlment by the Genet'lli Assembly of tile Rtatc of Ohio, Illld ord(!l't'd thut 
certified copit's of the joint re""intion of mtifi(,lltion he forwArded by We Goy­
crllor to tlw RC'rretarr of Rl:alf' al; 'Vashingtoll 'Ilnd to the pre~idilll; oiIicpr of ('aell 
hnU8(' of ('ongr()R". Thi" rp'olntion WII:> adopte(! Oil ,JI1Il11UJ'Y 7. llll!); 011 ,Tatlunry 
27, 191Il, tll<' Governor nf OIl;') ('olllplic(l with tbt'l'c"olution. On .Jannary 21), lOl!), 
til!! Secl'ctllry or State [If Ihe United ~tate!'l ilroe\ailJ1('(! the ratiflcatioll of the 
Amcl1(]\IIPllt. nnming" fhirtY-Rix RtntpsaR bllving ratitied (he ~al1l('. ntllOllg'tht'lII the 
Rtllte of Ohio. 

'1'!te fj11e,Uon for (ll1r CnHRid('ratioll is: Whcth('r the proYiRion of the Ohio COil' 

stitution, adopted n t Ihp general election, November, 1918, extencling the rt'ferell' 
dnlll to tl)(~ ra l:i1l<'rttion by I lIe Gf'neral A~Ri'mbly of l't'oP()~('l1 amell<illl(,Ilt.:; to the 
Federal ConRtitution if! in conflict with Article V of the Constitution of the United 
RtHte~. Tlle Anll'ndment of l!l18 proyitles: ·".rh(' people also reserve to themsel1'e~ 
the l('gi,latiYe power of the l't'f('rendum on the action of the general a~ellllJly 
ratifying any propor,ed amendlllent to the cousti tnUoll of the United Rtat,,"," 
\ rtirlt' V of tIl(' }<,('(I"l'al ConFtil'ntion provideR: "'l'he Congress, wheneyer two­

thirds of both h011ses shall deem it necel'lllary, shall proposed I1nH'IIl!ments to tbH 
Constitution or on the application of the legislatures of two-thirds of the several 
Stutes, "hl1l1 rail a convention for propof!ing amendments, whirh, in either caRe, 
,hall '11(' valid to all intt'lltH and Il1ll'po!'es, lUI part of ihis COllstitutioll, when rati ­
fied by the legir;!atureR of three-fo1ll'ths of the several States, or by conventions in 
Ihrpe-fourths therf'of. os tIle onc 01' til(' other mode of l'lltifieatioll may iJe propo.'ed 
by the Congress; provicle(} thllt no amendment which may be made prior to the 
year Olle thonsand eight 1l1lllcireci and eight shall in any mlllln('r ntIect the first' 
and fourth ('inuse~ ill the nilltl, Rl'ction of the fir!<t art.lcle; alnI t.hat. no Stllte, 
without its consent, shill! be deprived of Its eqnal sull'rnge in the Senate." 

The Constitution of the United States was ordained by the people, and, when 
duly ratified, it became the Constitution of the people of the United State". 
M('Cu.f/rwh \'. Marl/lan,I, 4 WlJeat. 316, 402. 1.'he States f'urrpnd('tpd t.o till' gPIlN'nl 
government the powers specifically cOllferred upon tbe Nation, aud the Constitu­
tion and the laws of the United States are the supreme law of the lund. 

'1'hl' frlllll"r~ of the Conslitutioll rell1i?t'd that it might in the progl'ess of time 
lIlul thf' devpiojllllPlIt of Ill'W ('"nditionR l'efluirl' "hallge~. anti they illtentled to 
provide 0.11 orelerly manlier ill which these could be accomplished; to that end 
tllP~' IIdo[lted the l"ifth Arlid('. 

This artiele maims provision for til(' proposal of amendments eith('r by two­
thirds of both houses of Congress, or on I1pplication of .the legiRlatul'es of two­
thirds of thl' States; thnfl securing deliberation and eonsidl'ration bl'forl' any 
change call be pl'ol'Med. '1'he proposed change ('all only he('olHe e/l't'('t:in' h.\" the 
ratiJiPn lion of the l!'giRintllreH of three-fo11rths of the StnteR, or by rOil I"f'ntion' ill 
a like 111l111lier of Rtutt~s. 'J'hemetho<l of ratification is It'Ct to til(' choi,'p ()E COII­
/:,re"". Rolh llIetho(Is of ratifi('utJon,by Ipgislntures or eonvenl:ion". call for aelion 
h;V rif'liiJprnl:il"f' u"'RPl\lblag .. ~ !'I']lrp . .;<'ntnfive uf the peoJllt', whieh it: WIIS 1l'';"llI11Pd 
would voice th(~ will of the ]leopl!'. 

The Fiflh Article iR a grnllt of nnthority hy tile llMpl!' tn COllg!''''·'. The tl!'t.!'.rllll­
lll1tion of Ow II1ctllOd of ratilkntioll I" the I'xcr('ise of Illlatiollni power ~ped'i('nUy 
/:'ranted hy U'c ConRtit llt.iOIl :lhl1t. Jlower if! ('onfel'!'cd l1!1on Congl'p"R, nl!ri i" Iilll ­
it"d to two IIlptho<ls. h,v )\('tiol' of the it'giFllatm'PR of thrpp·fourthR of thp Rtat.,". 
01' (,OIlV(,lItiO)II.< ill II lilw numhrr of Rtnt.e", Do(Tyc y, Wool""1/. 18 How. ~:ll. :HS. 
The fl'alllPrR of the COllRtitntioll might have o.clopled a different method. Hntifiea­
tion might have hepn It'ft to a "ote of t1lP jlPople, or to "Ollle nutllOl·ity of go,-prn­
ment otht'f thlln thal ~('lp('t..,l. 'L'he lall/:,ul1gc of Ihe article IR plaill, and llrimit" of 
no douht in its in't(,l'prpjntioll. It iH lIot tlw fUIIC'tloll of ('Olll·t~ or Ipgi,lutlv.. ho<il('s, 
IIl1tiollOl or slatf', to niter the lI,pthod whh'h the ConstituUolI hn~ fixed. 

All of the amendments to thl' ('onr<titntion have heell submittecl with a require­
ment fol' legislative ratification; I,y thir< method all of them have bet'll adopted. 

The only fjuP'"tion rNllly for dl'tt'rmination is: Whllt flid the framers of the Con­
~tlt.lltion lllPan in reqniring rntiliC'ntion by "Leyi.~lat1tre8"? Thnt WIIS not a term 
of l1neertnjll menning when illcorpornted into the Constitution, Whllt is meant 
whpn mloptpd It Rtlll mf'an" for thf' pnrpoR!' of illtl'rprf'tnl'ion. A TJ('/:'islntllre was 
l·h(,11 til<' r('llrf'SentlltiYe hody whirh lIIiHlp HlP law" (If lil(' Jll'opl('. '1·/)e t('fm 18 oflf'1I 
11>",1 III 111(' COll~titllli()u with tili". ('vltIl'lIt tIl!'lI))ill/:,. Arti('lc J, ~ 2, prl's,·ribe., th(' 
flll!llltlf'f1tions of elp./'torR of CongreRRlllclI OR ·thoRe "requisite for electors of· the 
most T11l111f'fOUS brullch ot t.he stille If'giRlntllre.'' Article I, § 3, providp.11 thnt Rena­
lor" ~l,nll ,,,' c1J('Hl'n In ('nd. I':tlll,· hy th.! )egl~lntllre thereof, IIl1d thIs wns the 
Illl'lhod of ('lIoosilll1; ~('nntorR 11111.11 thl' Ildoption of the Senmlel'lIth Amendment 
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which made provision for the election of senators by vote of the people, the elec­
tors to have the qualifications requisite for electors of the mORt numerous branch 
of the state legislature. That Congress and the States understood that this election 
by tbe people was entirely distinct from legIRlati,·c m'tion is s;ho,vn by tllp prm'i­
Rion of the amendment giving tbe legislature of auy State the power to authllriz(' 
the Executive to make temporary apPOintments until the people shall fill tbe \"R­
eancles by election. It was never suggesten, so far as we are llwlire, that the )1ur­
pose of maldng the ofIlce of Senator elective by the people could be accompliRhed 
by a referendum vote. The necessity of the amendment to accomplish tllP purl1MI' 
of popular election is shown tn the adoption of the amendment.4n Article IV tbe 
United States is required to protect every State against domestic violence upon 
application of the legislature, or of the Executive when ,the legislature COnnot be 
convened. Article VI requires the members of the several legislatures to be bound 
by oath, or afIlrmation, to support the Constitution of the United States. By 
Article I, § 8, Congress is given exclusive jurisdiction over all places pur('ha~ed 
by the consent of the legislature of the State in which the same Rhall bl'. Article 
IV, § 3, provides that no new States shallbe.carved out of old States without the 
consent of the legislatures of the States conC;{!,rned.

Then' ean he no qllt'stion that the framers of the Constitution dearly uuder­
stood and carefully used the terms in which'that,instrument referred to the 
action of tbe legislature'S of the States. When they Intended that direct action by 
the people Rhould be had they were no less accurate in the use of apt phralleology 
to carry out such purpose. The members of the House of Representatives w!'rl' 
required to be chosen by the people of the several States. Article I, § 2. 

The constitution of Obio in its pre~ent form, although maldng provi8ion for a 
referendum, vests the legislative power primarily in a General Assembly COll­
sisting of a Senate and House of Representatives. Article II, § 1, provides: 

"The legislative power of the state shall be vested in a general assembly COII­
sisting of a senate and hOURC of repre~entatives, but the people @hall reser'-e to 
themselves the power to propose to the general assembly laws and amendments to 
the constitution, and to adopt or rej!'<'t the Eame at the poUson a referendulIl 
vote as hereinafter provided:'

The arguln!'nt to support the power of the State to requir~ the approyal hy the 
people of the State of the ratification of amendments to the Federal C'~llstitutioll 
through. the medium of a referendum rests upon the proposition that the Federal 
Constitution requires ratification by the legislative action 'of the States througb
the medium provided at the time of the;proposet1 approval of an alllendment. This 
argument is fallacious in this-ratification by a State of a constitutional amend­
inent is not an act of legislation within the proper sense.of the word. It is but the 
exprcssion of the assent of the State to a proposed amendment. 

At an early day ,this court settled that the submission of a cortstitutional amend­
ment did not require the action of the President. The question aro~e oyer tile 
·adoption of the Elevcnth Amendment. HoIUn.gS1VOI·fh v. l f E,-gill/a, 3 Dall. 378. In 
that cas.e it was ,contended that the amendment had not been proposed in the 
manner provided hi the Con~titntion as an inspection of the orlgiH'tI ron ~howl'd 
that it had never been submitted to the President for his appromllD aecor.lnrwe 
with Article I, § 7, of the Constitution. The Attorney OeMl'1l1 answered Ihnt Ihe 
case of the amendments is a substantive act,· unconnected with the ordinary
business of legislation, ann not within the policy or terms of the Constitution In­
veRting the President with a qualified negative on the acts uml resolution_ of 
Congress. In a foot-note to this argument of the Attorney General, .Tu~tice Chn~e 
said: "There can, surely, be no necessity to an"wer that argument. The negath-e
of the President applies only to the ordinary cases of legislation: He has nothing 
to do with the proposition or adoption of amendments to the constitution." Til .. 
court by a unanimous judgment held that the amendment was constitutionally
adopted. 

It is true that the power to legislate in the enactment of the laws of a RtatlJ 
is derived from the people of the State. But tbe power to ratify a pro[lf)~!(l 
amendment to the Federal Constitution has its source in the Federal Con~tltut!on. 
The act of ratification by the State derives its autbority from the J!'ederal Con­
stitntion to which the State and its people have alike assellt('{1. 

'.rhis view of the provision for amendment i.'l confirmed in thl' historY of it!! 
adoption found in 2 Watson on the Constitution, 1301 et "eq. Any oth~r view 
might lean to endle.~s confusion in the manner of ratification of federal amend­
IIll'ntR. 'fhl' choice of means of ratification was wisely withheld from conflicting 
action in the several States. ­

http:sense.of
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Hut it -is-said this view runs counter.to the decision of this court In Davis v. 
lTil(lebro-n.t, 241 U.S. 565. But tbat case is inapposite. It d-ealt-with-M-t1claJ:~ 4, _ .--~-

./ 

of the COlll'titution, which pl'ovides that the times, places and manners of h6ldillg 
electiolls for Senators and Representatives in each State shall be determined by 
the respective legislaturesjhereof, but that Congress may at any time mal{e or 
aItE'rsuch rpglllaUons, except as to the place for chOOSing Senators. As shown 
in the OIJinion in that case, Congress had itsell recognized the referendum as part
lIf the legislative authority of the State for the purpose stated. It was held, 
affirming the judgment of the Supreme Court of Ohlo, that the referendulll pro· 
vision of the state constitution when applied to a law redistricting the State with 
a view to representation in Congress was not unconstitutional. Article I, § 4, 
plaillly gin's authority to the State to legislate within the limitations tberein 
llIunecl. Such legislative action is entirely different' from the requirement of the 
Constitution as to tbe eXIJression of assent 01' dissent to a proposed amendment 
to the Constitution. In suell expression no legislative action is authorized or 
reqUired. 

It follows that the court erred In holding tbat the State had authority to 
require the submission of the ratification to a referendum nnder the state 
constitution, and its judgment is reversed and the cause remanded for further 
proceedings not inconsistent with this opinion. _ ­

Reversed. 

LEBER ET AL v. GARNF:rT ET At. 

[258 U.S. ISO (1922)] . 

ERROR AND CERTIORARI TO TIlE coup OF APPEAl,S OF THE STATE OF MARYLAND 

No. 553. Argued January 23, 24, 1922.-Decided February 27.1922 

1. A 	suit by qualified voters of Maryland to require the Maryland Board of 

U('gistry to strike the names of women from the register of voters UllOlI the 

1,:1'1'1\11(111 thnt the state constitution. Ii,mitF! tlle l!uffl'Rge to men nnd thnt the 

Ninl'tl'!'nth Amendment to the Federal Constitution was not valhlly a(lopted. is 

main tai nable under the Ma rylond Iowand ra IIICS the qUel>tioll w hethpr the Nine­

tl'"nlll AnH'nc1ml'nt ha~ becomp a part of the Constitution. P. 136. 


2. 	'J'hp objection that a great addition to the electorate, made withollt a State's 

conscnt. de!ltroys its political autonomy Ilnd thcrefore exceeds the IlIllPn<1ing 

power, applies no more to the Nineteenth Amendment than to the Fifteenth 

Amemlmellt, which is valid beyond question. P. 136. 


3. 	The Fiftepnth Amendment does not owe its validity to adoption as a war 

lIlPRSllre and acquiescence. P. 136. 


4. 	 'I'he fllnction of a state legislature In passing on a proposed amendment to 

tIle Felleral Constitution, is federal, and not subject to limi'tation by the 

)lPOple of the Slate. P.l117. Hawke v. Smtth, 2rJ3 U.S. 221, 231. 


5. 	Official notice from a state legislature to the Secretary of Sbate. duly Quthenti­

I'at(>{l. of its adoption of a proposed amendment to the Federal Constitution. 

is I'onl'lusive upon him, anel, when certified to by his proclamation, is,conclusive 

UllOn tIle cOllrts. P.137. Field v. OZark, 143 U.S. 649, 612, 613. ­

1311 Md. 46, affirmed. 	 , _ 
CERTIOIlATlI to a decree of the court belew affirming a decision of the state 

trial roUl't dismi8sing a petition by which the plaintiffs in error sought to require 
the members of the Maryland Board of Registry to s,trike the names of specified 
woman vot~rs from the registration list. 

JjJI·. Thoma,s F. Oadwalarler and Mr. WilUa-nt L. Marbury, with whom Mr. 
GCf)1'gc A1'Itold Frick was on the briefs, for pIaintffs in error -and petitioners. 

~'he only power to amend the Confltltutlon is contained in Article V, and Is a 
delegated power. Hawl.'e v. Smith, 253 U.S. 221. 227; DrHlge v. Woolscy, 18 How_ 
34R. It is a power to "amend," granted in general tprms. 

In a series of decillions rendered soon after the Civil War, this court estab­

IIshp(1 tile doctrine propollnded by Mr. Lincoln in his first inaugural -address, 

that the Union was Intended to be a perpetual Unlon,-"an indestructible Union 

of jnd"~tr\1ctible States,"-and thllt no power was conferred upon IIny of the 

agl'ncies qf government provided' for in the instrument to defeat that Inten­

tiol).-that "great and leading Intent" of the people, Btl! parte Yerger, 8 Wall. 
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85, 101,-by destroying any of the States, by'takil1g away in wbole or in lmrt 
anyone of the "functions essential to their se~arate and independent existence" 
as States. Lane County v. Oregon, 7 Wall. 71; Tefl:a8 v. White, 7 Wall. 700. 724­
725. Obviously Article V must be so construed las not tQ defeat the main purpose 
of the Constitution itself. ," 

A "State" within tbe meaning of the Constitution is' not merely a piece of 
territory, or a mere collection of people. It is, as this court bas said. "a lJoliti(,lIl 
community." Who constitute the State in that sense? 'Clearly the people who 
exercise the pOlitical power. That is to say, the electorate and thoRe whom 
the electors of a Sta;te'cboose to ~lothe with the governmental power of the Stnte. 
When an amendment is adopted, therefore, whicp ~ha~es,the electorate. the 
original State isdestroyed'Ilnd a new State created,' ',,'.' ." 

Questions of power do not depend upon degree. Broum v. Maryland, 12 WhE'Rt. 
419,439; Keller v. UnitcdBtates.213 U.S. 138, 148. 

Tbe power to amend is granted in no broader language than that in which 
the taxing power is granted in § 8. Art. I. Yet this court held, in Collecfor Y. 
Day. 11 Wall. 113, that it would not construe that language, broad as it ",a~. lUI 
snfficient to authorize Congress to levY'1i tax upon the salary of a state judlle, 
for the same reason we urge here. If the power to maintain' a judiciary whose 
salaries shall be exempt .from taxation by CongrllSs be one of the "functions 
essential to the existence" of 'a State of the UIIion,a power without whi('h it would 
not he an Indestructible State, surely the pOwer to determine for dtself. by the 
voice of its own voters, who shall and who shall not vote in the election of that 
judiciary is not less 80. . '., 

It is argued that there is no provision in the Constitution forbidding the suh. 
mission or the ratification of such an amendment. But even so, as said in C(}/· 
lector v. Day, exemption from such an amendment "rests u,pon necessary impli· 
ca'tion, and is upheld by the great law of self-preservation." 

It may be argued. perhaps, that the fact that 'there are two express limitationR 
upon the amending power contained in Article V indicates that that power wa~ 
intended to he unlimited in other respects. It might be a sufficient answer to that 
contention to say that the maxim e~pressio'Unilt8 ea:cZusio aUer!u.,. while IIOIDE" 
times very persuasive, is never conclusive aI/ Ili'rule of interpretation, and that, 
before adopting it in so doubtful a matter aS'ithis, the courts would certainly 
IQok to the consequences which migbt follow such an interpretation. Slaughter· 
House Cases, 16 Wall. 36, 78. But perhaps'· a i more conclusive answer will be 
found ill the fact that the same argument was rejected as applied to the taxing 
clause. OoZlectorv. Day. supra; 1!J1)ansv. Gore. 253 U.S. 245. 

The decision of this C'Ourt In the Na~i()naZ proltibltion'Oa8es, 253 U.S. 3:-'0, 
constitutes no precedent for holdlng-'valid the Nineteenth Amendment. The 
EighteeJllth Amendment did not attack or interfere with the government of the 
State--"bhe structure of the state government"-ilr deprive it of any function 
"essential ,to its separate and indep!'ndent existence;" 

The prohlbltion against the adoption of anyamendmeIi,t 'whereby a State is 
deprived of its equalsutl'rage in the Senate without its consent involves two 
things-irst, that if the State cbooses to consent It may be deprived of it!> E'qual
sUtl'rage in the Senate; and. second; that it may not by -any amendlllf'nt he 
deprived of its power to give or refuse its con!lent. ' 

It is easy to see thnt, if any inteference with the eloobor4te of 1I State he 
permitted, its power to refuse Its C'OllBent to any amendment which may hprl'­
aftf'l' be proposed, including an amendment reducing the num'bet of its Senatorl'l. 
may be taken away. 

The consent of the State cannot be given or refused except by the will expre~sed 
either directly or indirectly of tbe 'State's own voters. Therefore it follows nE'(,I'''·
sarily that the right of the Statf"S own electorate to vote Is a right re!'er\'ed 
and withheld froDl the !!Cope and operation of the amending power altogether. 
Hamilton, The Federalist, NQ. 59, pp. 238,289. 

The various cases decided by this court sinee the Civil War, includinlt JJ[lIrr., v. 
Anderl1on, 238 U.S. 368, in which, without going at all into the 1II1e~t.ion of thE' 
s('op!'and limits of the amending power granted in Article V, ,this ('our! ne\'E'rth{'­
lesF! then recognl~d the Fifteenth Amendment as being In effect vlllid nl! a l'nrt 
of the Conl!l:itution, constitute no precedents for holding the Nineteenth Amend­
ment valid, for the reason that any amendment, however radical, whleh halO 
teceived the' unanimous assent of the States-has been, In fact, consented to. 
howeVer reluctantly, by each and all of them,-iR valid. and must be accepted 
by thi!! ('ourt as being valid when the question of itll validity was arlsed for the 
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fin'j time. forty-five years after its adoption, lIO Stote nor any citizens of lillY 
State IHlving {'\-er disputeu its validity prior to that case. 

While it iuay lie true that no formal treaty of peace was entered into by the 
(;"wrnment of the United States and the Confederate States, or allY of them, 
tbe substance of a treaty' was enacted in the Thirteenth, Fourteenth and 
Fifteenth Amendments. Slaughter-House Casc.9, 16 'Vall. 36,67,71. 

It may be true that this involves .the contention 'that the effect of war Ilnd 
thp 1I1'''''88it.y of .taking measureR to prevent the recurrence of war expands the 
ampudillg power, but ilt is Bubmittedthat there is nothing unreasonable in that 
contf'lltion. The same effect would undoubtedly be produced by the.same causes 
upon the treaty-making power. 

If, after the expiration of a period of forty-five years, the validLty of II treaty, 
by whit'h this country made the best terms it could to end a disastrous war, were 
('allpil in question as the validity of the J!'lfteenth Amendment was called in 
qlle~tion for the first 'time in MlICr8' v. Anderson, would not this court deal with 
til" ohjections to its validity in ·the same way in which it dealt with the objections 
lIrgNl ngainst the validity of .the Fifteenth Amendment in that case, viz: ignore 
tllt'ill altogether and decide all other questions raised with the tacit assumption 
Ihn t tbe treaty was valid? 

After the Fifteenth Amendment had been proclaimed, the States which had 
refused ratification, and their people, evidenced their consent and acquiescence in 
the clearest possible way, by not only refraining from challenging its validity 
for forty-five years, but in passing laws either for the enforcement of the 
n mpnomput or in recognition of its validity. 

')'he Ninl'tl'cnth Amendment has never been Ipgally ratified by the requisite 
number of States. Tennessee and West Virginia, both of which must be counted 
to mnk!' the requisite thrl'e·fourths, in fact rl'fused to" ratify the Amendm('nt. 
'I'hp votps upon which the certifications were baspcl were illegal uncler the local 
la\\'o The proceedings are subject to judicial injury under that law, and !}y 
thi. court. 

'rhe legislatures of five States, MiRsouri, Tennessee, Wpst Virginia, Texas aud 
Rhodp Island, were, by the proviRions of :their respective state constitutions, 
('xprl'ssly forbidden to adopt amendments of thl ch~racter of the Nineteenth, 
ancI were therefore incompetent to ratify that amendment. 

M,'. Alew(/.nder Arm8trong, Attorney General of the State of Maryland, with 
whom Mr. Lindsay C. IiIpencer wns on the briefs, for defendants in error and 
rl'~polldents. 

},II·. Oeorge M. Brady, with whom lIIr. Roger Howell and Mr. Jacob M. Mo.~e., 
were on the brief, for Caroline Roberts et aI., defendants in error and re­
~pondents. ,-

Mr. Solicitor Genera! Beel., by leave of court,filed a brief as amicu8 curiae 
on l.H'haJi of tllO United States. . 

MR. JUSTICE BRANDEIS delivered the opinion of the court. 
On October 12, 1920, Cecllin Streett Waters and Mary D, Randolph, citizens 

of Maryland, npplied for and were granted registration as qualified voters in 
Baltimore City. To have their names 8trieken from the list Oscar Leser and 
otllr-rs hronght this suit in the court of Common Pleas. The only ground of ·dis­
()ualifieation alleged was that the applicants fOl' registration were womf'n, 
whereas the constitution of Maryland limits the suffrage to men: Ratification 
of the proposed Amendment to the Federal Constitution, now known as the 
Nineteenth,41 Stat. 362, had bepn proclaimed on Augnst 26, 1920,41 Stat. 1823, 
pur"uant to Rev. Stats. § 205. The Legislature of Maryland had refused to ratify 
it. The petitioners contended, on several grounds. that the Amendment had not 
become part of the }<'ederal Constitution. The trial court overruled the conten­
tions and dismissed the petition. Its judgment was affirmed by the Court of 
Appeals of the State, 139 Md. 46; and the case comes here on writ of error. 
Thllt writ mtUlt be dismissed; but the petition for a writ of certiorari, also duly 
filed. is granted. The laws of Maryland authorized !luch a suit hy a qualified 
yoter against the Board of Registry. Whether the Nineteenth Amendment has 
become part of the Federal Constitution is the question presented for decision. 

The first contention is that the power of amendment conferred by the Federal 
Constitution and sought to be exercised does not extend to this Amendment, 
hecause of its character. The argument is that so great an addition to the elec­
torate, if made without the State's consent, destroys is autonomy a!! a political 
hody. Thi!! Amendment is In character !tnd phraseology precisely Rimilar to the 
Fifteenth. For each the same method of adoption was pursued. One cannot be 
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valid and the other invalid. That the Fifteenth ill valid.' ~lthough rejected by Ilix 
States including Maryland, bas been recognillcd .and actcd on for half a century. 
See Unitad States v. ReeBe, 0'2 U.S. 214; Neal v. Dalawarll, 103 U.S. 370; Gllinn v. 
United States, 238 U.S. 347; AIllers v. Anderson, 238 U.S. 368. The suggestion that 
the Fifteenth was incorporated in the Constitution, not in accordance with law, 
but practically as a war measure whiCh ha~. b!Jen. validated by ncquiescenee. 
cannot be entertained. 

The second contentioll is that in the constitutions of several of the thirty-six 
States named In the proclamation of the Secretary of S'tate there are provisions 
which render inoperative the alleged ratifieations by their legislatures. The 
argument is that by reason of these specill\!"provisions the legislatures werp 
without power to ratify. But the function of a state legislature in ratifying a 
proposed amendment to the Federal Constitution. lil{e the function of Congre~s 
in proposing the amendment, is a federal function derived from the Federal Con­
stitution; and it transcends any limitations !sought to be imposed by the people 
of a State. Hawke v. Smith, No.1, 253 U.S. 221; Hawke v. 8mit"', No. !, 253 U.S. 
231; National P"oMbitlon Cases, 253 U.S. 3liO, aBO. . . 

The remaining contention is that the ratifying resolutions of Tennessee and 
of West Virginia are inoperative, because adopted in violation of the rules 01' 
legislRtjve procedure prevailing in the respective States. The question raised 
may have been rendered Immaterial by the fact that since the proclamation the 
Ipgislatures of two other States--Connecticut and Vermont-have adopted resolu­
tions of ratification. But a broader answer '~hould be given to the contention. 
The proclamation ·by the Secretary certified that from official documents on file 
in the Department of State it apPeared that the proposed Amendment was ratified 
by the legislatures of thirty-six States" and, ~1)M it "has become valid to all in­
tents and purpo~es as a part of the CQnstltution of the United States." As the 
legislatures of Tennessee and of West Virginia had power to adopt the resolu­
tions of ratification, official notice to the Secretary, duly authenticated, that 
they had done so was conclusive upon him, and, being certified to by his procla­
mation. is conclusive upon the courts. The rule declared in Field v. Olark, 143 U.S. 
649, 669-673, is applicable here. See also"Itarwood v. Wentworth, 162 U.S. 547, 
562. 	 ' 

Alfl,rmed. 

DILLON 'P. GLOSS, DEPUTY COLLECTOR 0]1' U:ro:'tEI} 'STATES rNTERNAL R~Nl'E 

[256 U.S. 368 (1921)] 

APPEAL FROM THE DISTRICT COURT ~F THE UNITED STATES 

FOR THE NORTHERN DIBTBICT OF OALIFORNIA. 


No. 251. Argued March 22, 1921.-Declded May 16, 1921. 

1. 	 Article Y of the <'..onstitntlon implies that amendments submitted there11ndpl' 
must be ratified, if at all, within some reasonable time after their proposal.
Pp. 371, 874. 

2. 	 Under this Article, Congress, in proposing an amendment, may fix a reaRonable 
time for ratification. P. 875. 

3. 	 The period of seven years, fixed by Congress in the resolution proposing the 
Eighteenth Amendment. was reasonable. P. 376. 

4. 	The Eighteenth Amendment became a part of the Constitution on January 16, 
1919. when, liS the conrt notlcell judiCially, its rlltification In, the state l('gl,,· 
latures was consummated;1 not on January 29, 1919, when the ratification was 
proclaimed by the Secretary of State. P. 376. 

IS. 	 As this Amendment, by its own terms, was to go into effilct one year after being 
ratified, 51 3 and 26, Title II, of the National Prohibition Act, which by § 21, 
Title III, were to he in force from and after the effective date of the Amend­
ment, were In force on January 16,1920. P. 376. 

..1••

262 Fed. Rep. 563, affirmed. 
THE case is stated in the opinion. 
MI'. Lelli Cooke. wUh "'hom Mr. Theodo"e A.Ben amI M,\ (Jeor!l(J R. Bcnemlm 

werp on the brief. for appellant: 
The Ei!1:htef!nth Aml'ndment is invalJd b~au~e of the extra-constitllt1on~1 pro­

vi~ion of the third section. CongreRS has no power to limit the time of delibera­
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tiun or otherwise control whut the legislaturell of the States shall do in their 
deliberation. Any attempt to limit voids the proposal. 

The legislntive history of the Amendment shows that without § 3 the propo~al 
would not hnve l)a~sed the Senate. Congo Ree., 65th Cong., 1st sess., pp. 5648-5666; 
Cong. Ree., 65th Cong., 2d sess,.p. 477. 

The same taint attenl1ed the passage of the amendment In the House, becau~e 
there what is now § 3 was cOllsidered and the limitation changed from ",ix to 
seven year!'!, and it iR illlp~sihie to say now that without the attempted time 
limitation Ullon the States two-thirds of the House would have assented to the 
proposal of the amendment. 

The fact that thirty-six States thus ratified within the time emphasizes the evil 
that was accomplished by the limitation, and can in no way be invoked to suggest 
that the third section became surplusage iIi view of this result attained so well 
within the seven-year limitation attempted to be set by Congress. On the contrary, 
the fact of there b('ing a time limitation tended to destroy any deliberation by the 
States and to enable the faction which was pressing for ratification of the am('nd' 
ment to urge Immediate indeliberate action in order to avoid the possibility of 
the time limitation expiring without thirty-six States having made ratification. 

The history of the times discloses, if the court may take judicial notice thereof, 
that legislators elected prior to the SUbmission by Congress were urged to act­
forthwith, without awaiting the election of legislators 1>1 an electorate aware 
of the pendency of the congressional proposal, and that in some legislatures
ratification was secured without debate in the precipitate action urged by the 
faction advocating the amendment. The speed with which the amendment wus 
CliHPOflI'U of by the state l('giRlatures tends to establish the ab~ence of delihel'R- • 
tioll; a11(l in any view tile fact ~tnnds that the States were acting In the pr(,Renre 
of a limitation fixed by CongreRs, violative of Art. V, in terms unhear(l of in tlH' 
hiRtory of the country, and contrary to any procedure sanctioned by the orgallie 
law, with the very nature and structure of which both the Congress and the ~tate 
legi~lutures were dealing. See 2 Story, Const., 3d ed., § 1830. 

The National Prohibition Act should he found to have become effective. if at 
all..Tunuary 20,1920. a year after ratification of the amendment waH proelaimpfi 
:mcl lIlade known to tile public. The proclamatioll of the Serretnry of State lIIust 
be t.reated as tile Imblication of the fact of ratification ;"under Rev. Stats., § 20!i, 
of which all persons Ulay be considered to be charged with knowledge. 

Mrs. Anltette ,1bbott Ada.m8, ASRistant Attorney General, fol' appellee. 
MR. ,JUSTICE VAN DEVANTER delivered the opillion of the court. 
rrlliA is ullappenl from an order denying a petition for a writ of II"III''''v ('flrll/l .•• 

202 Fed. Hell. lj(j:t 'l'he petitioner was in CURtOlly \1Iuler § 2G of Title II of till" 
Nlltional Prohihitiou Act, c. 81), 41 Stat. 305, on a charge of trallRpOl'tiUg' iutoxi­
ratillg' lic/uor ill violation of § 3 of that title, nml hy his p('tition sought. to he 
{Uf'cllurgcd Oil Rcvf'ral gl'ound8, all but two of which IVl'rl' ithnmlollf'll nfter Ole 
dcciRion In Nat·ional P"ohibition Oa8eR, 253 U.S. 350. The remaining grol1lHIR 
a1'C-, lil·~t. thnt thc Eight{'enth Amendment to the COIlAtitutioll. to enforcl' whit'h 
Title II of the act was adopted, Is invalid because the congressional resolution, 40 
Htut. 10,,0, propOfling the Amendment, declared that it shoulll be inop('rntive 
unlc,",s rlLtifif'd within seven years: and, secondly, that; in any event, the> ]11'0­
visiolls of tile act which the petitioner was chargl'd with violating, I1ml ullder 
which he WIlS arrested, hall not gone Into effect at the time of the a!lsertl-ll viola­
tiOIl nor at the time of the arrest 

1.'he power to amend the Constitution and the' mode of exerting it nre dealt 
with In Article V, which reads: 

"The Congress, whenever two-thirds of both HouseR shall deem it neces~ary, 
Rhnli propose amendml'nta to this Constitution, or, on the application of the I('gis­
latllres of two-thirds of the several States, shall call a convention for proposing 
umcndmentR, which, in either case, shall be valid to all Intents and purpoSeR, as 
part of this Constitution, when ratified by the legislatures of three-fourths of 
the ~everal StateR, or by conventions in tllree-fourths thereof, as the one or the 
other mode of ratification may he proposed by the Congress; Provided that no 
amendment which may be made Ill'ior to the year one thousal1!l eight lllllulrl'd 
anll eigbt shall in any manner nffect the first nnd fourth clnusell in the ninth 
"eetion of the first al·ticle: and that no State, without its consent, shall hI' (le­
prived of Itl! equall!uli'rllge in the Senate." 

II: will 1,1' Rf'en that thlR article suys nothing about the tlml' within which rati ­
fication may be had-neither that it Rhall be unllmltcd nor that it Rhall be fixed 
by CongresR. What then Is the reasonable Inference or implication? Is it that 
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ratification may be had at any time, as within a few years, a century or en'n 
a longer period; or that it must be had within some reasonable period which 
Congress is left free to define? Neither the debates in the' federal convention 
which framed the Constitution nor those in the state conventions which ratified 
it 8hed any light on the question. 

The proposal for the Eighteenth Amendment is the first In which a definite 
period for ratification was fixed! Theretofore twenty-one amendments had been 
proposed by Congress and seventeen of these bad been ratified by the legislatures 
of three·fourths of the States-some within a Single year· after their proposal 
and aU within four years. Each of the remaining four had been ratified in some 
of the States, but not in a sufficient number.' Eighty years after the partial rati ­
fication of one an effort was made to complete its ratification and the legislature 
of Ohio passed a jOint resolution to that end,· after which the effort was aban­
doned. Two, after ratification in one less than the required number of StateA, hud 
lain dormant for a century.' The other, proposed; March 2,1861, declared: "~II 
amendment shall be made to tIle ConstItutionwhicl;l wl,ll authorize or giYe til 
Congress the power to abolish or interfere, wlthlri ali:\, State. with the (]lImeRtlc 
institutions thereof, including that of persons held to labor or 8eryice hy the 
laws of said State."· Its principal purpose was to protect slavery and at the 
time of its proposal and partial ratification it ,was a subject of absorhing Interest. 
but after the adoption of the Thirteenth Amendment it waS generally forgotten. 
Whether an amendment proposed without fixing any time for ratilication, lind 
which after favorable action in le'i's than the required numher of States had lain 
dormant for many years, could be resurrected and its ratification completed hall 
been mooted on several occasions, but was still an open question. 

~'hese were the cireum"tances in the liglIt of which Congress in propoRing the 
Eighteent.h,Amendment fixed seven years as the period for rllltification. Whether 
this could be done was questioned at the time and, debated at length, bllt the 
prevailing view in hoth houses was that some limitnrtiort was Intended anel that 
"e,'en YE'llrS wal'! n reasonable period.' 

'l'hat the Constitntion contains no express provision on the subject is not in 
itself controlling; for with the Constitution, as with a statute or other written 
instnllnellt, what is reas\lnably implied is as much a part of it as what ill px­
preRsed.' An examination of'Article V discloses that it is Intended to inveRt llon­
gress with .a wide range of power in 'propOsing amendments. Passing aprovision 
long since expire~l.· it subjects this power to only two restrictions: one that th,· 
proposal shall have the approval of two'Uiirds of both bouses. and the other 
excluding any amendment which will deprive any State, withollt Its con-ent, of 
its equal f'uffrnge in tbe Senate." A further morleof proposal-fif' y!'t n!'y!'r 
invoked-is provided, which is, that on the application of two-thirds of the Stntl's 
Congress shall call a convention for the purpose. When proposed in eit.ber 1Il1l!le 
amendments to be effective must be ratified by the legislature!'!. or by convent!oIlR. 
in three-fourths of tile States, "as the (lne or the other mode of ratlficlitiOlI may he 
proposed by the Congress." Thus the people of the United States, bywhom tile 

'Some conoMernt;on hllli been given to the subject helore, but without nn, definite artion. 
Conll. mohe. allth Cnng" 1.t se ••.• 2771 : 40th Cong., .311 s •••.• 912. 1040, 1309-1314. 

'Wnt.on on the Constitution. vol. 2, pp. 1676-1679'; House Doc.• 54th COllg.• 211 .e••.• No. 

35~fl~,'1;'; rj~~?°r.4th Conl'\'.• 2d seS8., No. 353. pt. 2. p! 817 (No. 243) ; Ohio flrnnte JOllrnaL 
1~73. J'p. 51l0. 666-,,67. 678: Ohio HOllRe .Tournal. 1873 pp. 848. 8411. A rommlttee ehnrl'\'pfl
with the IJr.lIminnry conslderntlon of the jOint re.olution reported thAt they wprp ,liThj.d
In opinion on the que.tlnn of the vnlhllty of Il ratification nfter .0 I'\'reAt A lap... of tlmp.

'Hollse Doc.. 54th Conl'\'.• 2d .ess., No. 353. pt. ~J pp. 300, 320 (No. 295). 329 (No. 3D9). 
'12 Stat. 2;'1 : House Doc., 54th Cong.• 2d &eaa., NO. 353. pt. 2. pp. 195-197. 363 (No. 1l:11).

369 INn. 1025). 
• ConI'\'. Rec .. 65th Conl'\'.• 1.t ses9., pp. 5648-11651; 5652-56[;3, 5658-5661; 2d .P"".. PI'. 

423-425.428.436. 443. 444, 445-446. 463. 469. '477-'-478. 

M;J~~;~:dv.81yg:d~itsa~b~~,6tl~~~';k; J~;'t~lda:;'~i::~~eU;'fr.~B~~~e8~~g9UirS.6;';17, ~~j :; 
Luria Y. United 8tatcR, 2:11 U.S. 9. 24; The Pesaro, 255 n.>!. 216. 

Jt Arth'h,: V, ns before Rhown t contained R. provision thnt UNo o:mendment which RbaJl fir. 

;r:.~~~lr.~I~~,~~tth~I~~J~~or.i' ~~~u,:'I~t~ ~lc~ro~u~f~t~ 'ltn;~t~~~fei:'~lbl,:'e nc!'ltl:':~r:t~.~~r.i'!~~~ 
CO"~rNl thp mlgrntlon and Importntlon of .Iaves and the other drnl~ with 'lired taxr",

• Whpn thl,' fNleml convention n(lo)lted Article V a motion to Inchtlle another r~"trl..tlnll 
forhldllfng nny Ilmendment wberehy a State. without Its eon.ent, would "be alrp.cted In Its 
Inlernol pollre" wa" deelRlvelv voterl <Iown. The vote waR: yeaR S-ConnectiCllt New .Tero.v. 
n.lnwnre: nn ... II--New HRmp.hlre. MU8Ilchll8etts. Penusylvanla. lIiarylllnd. Virginia.
Nortl. Cnrollnn. flOlltb CArolina. Georgia. Elliot'. Deb.ateR, vol. 6, pp. 661. 1152. 
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Constitution was ordained and estal>lished, have made it a condition to amending 
that instrumellt that the alllen<lment be submitted to representative assemblies in 
the several States and be ratified in three-fourths of them. The plain meaning of 
this if< (a) ,that all amendments must have the sanction of the people of the United 
States, the original fountain of power, acting through representative assemblies, 
and (b) that ratification by these assemblies in three-fourths of the States shall 
be taken as a decisive expression of the people's will and be binding on aU.' 

We do not find anything in the Article which suggests that an amendment once 
proposed is to be open to ratification for ali time, or that ratification in some of 
the States may be' separated from that in others by many years and yet be 
effective. We do find that which strongly suggesllsthe contrary. I<'irst, proposal 
aml ratification are not treated as unrelated acts but as succeeding steps in a 
siugle endeavor, the natural inference being that they are not to be widely sep­
arated in time. Secondly, it is only when there is deemed to be a necessity there­
for that amendments are to be proposed, the reasonable implication being that 
when proposed they are to he considered and disposed of presently. Thirdly, as 
ratification is but the expression of the approbation of the people and is to be 
effective when had in three-fourths of the States, there is a fair implication that 
it must 1.Je sufficiently contemporaneous in tlhat number of Stutes to reflect the will 
of the people in all sectiolls at relatively the same period, which of course mtifica­
tion scattered through a long series of years would not do. These considerations 
and the genernl purport and spirit of the Article lead to the conclusion expressed 
b~' .Juuge Jameson· "that an Illterntion of the Constitution proposed today has 
relation to tbe sentiment and the felt neeus of today, and that, if not ratified early. 
while that sentiment may fairly be supposed to exist, ~t ought to be regarded as 
waived, and not again ,to be voted upon, unless a second time proposed by Con­
gress." That this is the better conclusion becomes even more manifest when what 
iEl comprehended in the other view is considered; for, according to it, four amend­
ml"nts proposed long ago-two in 1789, one in 1810 and one in 1861-are still 
pending and in a situation where their ratifi('ation in some of the States mRny
yearR since by representativeR of generationsnow largely fOrg'Otten may be effec­
tively supplemented in enough more Stntes to make three-fourths by representa­
tivl'S of the present or some future genera1tion. Tothnt.view few would be able to 
subR<,ribe, and in our opinion it is quite unteooble. We oonclude that the fair 
inference or implication from Article V is that the ratification must be within 
some reasonable timeailter the pr()posal. 

Of the powl"r of Congress, l<eeping within rensonable limits, to fi.x a dl"finite 
pcriod for bile rutilicwtioll we entertain 110 doubt. As a rule the Constitution !>peaks 
in general terms, leaving CongreAs to denl with subsidiary matters of detail as 
th!l public intereRts and Cb(lllgillg conditions may require; , and Article V i~ 110 
exeepUon to the rule. Whether a definite period for ratification shall be fixE'd RO 
that fill lIlay lmow what it is nnd speculation on what iEl n reRsonable time may be 
a "oided, i~, in our Opinion, a matter of det.ail which Congress may determine as 
all inf'i<lt'nt of its power to designate the mode of ratification. It is not questioned
that seven years, the period fixed in this instnnce, was reasonable, if 'Power exiRted 
to fix a definite time; nor could it wen be questioned conSidering the periods 
within which prior amendment!> were ratifiE'd. 

Tlw provh;iol1R 0'1' the act which the petitioner was charged with violating and 
Hilder whieh he was arrested ('l'itle II, §§ 3, 2H) were by the terms of the act 
(Titl!' III. § 21) to be in force from and after the date When the Eighteenth 
Amendment should go into effect, an11 the latter by ills own terms was to go into 
eITeet olle year after 1.Jeing ratified. Its ratification, of which we take jUdicial 
IIot ief'. wa" ('onsummated Jnmmry 10, 191:9.' 'l'hnt thl' Secrl'tary oj' State (lid not 
lll'II!'Jaim it~ ratification until .J nuunry 29, lIll9," if! 1I0t material, for. the date of its 
!'olU!Ull1l1Jntioll, and 1I0t that Qn which it is proclaimed, contl'vls. It follows that 
the provlsioll!! of the aet with whieh the p!)titioner is concerned went into effect 

'See Mart;" v. ITuntcr'8 [,e.8ee, 1 Wheat.!....304. 324-325; McOuUoch v. Marylund, 4 
Wheat. 316 402-404; Ooh.ens v. VirgInia., 6 Wheat. 264, 418-414; Dodge l'. Woolsey, 18 
H~,,·. ::~1. 1147- 348: If.wke v. fl11litlt, 253 U.S. 221; Story on the Constitution, 5th ed., 
• ~ ~:n2,-.Hf)3~ 4G3-4Ur,. 

2 .TnmeRon on ConRtitutionnl Conventions, 4tb eel., § ;'85. 
• ~'a>·tin v. u""'",,. 1,...er, 1 Whellt, 304. 826; McOullooh v. Mqrgland,4 Whent, 316. 

407.· 
4Xf'r1. Dllf', No.1 (ln, 'Hlth rong" 2d Hess, j Ark. G(m . .Act.s, 1019 p. 312; Ark. HOl1lo'e Jouflln) 

1 ilH/ p. 10; Ark. ~.n ..lollrnnl l!!lIJ. 1'. HI; Wyo. Sell .•Tournal. 1919, PI" 26-27; Wyo. HnI1S~ 
_.Tollrnnl 1919, llP. 27--28: Mo, RpJI. Journal, lHIU, JlJl. 17-18 i Mo. HoU!H' .JonrnAI. lOU,... 
p.40. 

• 40 Stat. 1941. 
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,January 16, 192Q. Bis alleged offense and his arrest were on the following day; 80 
his claim that those provisions had not gone into effect at the time is not well 
grounded. 

F'_' order atnrmed. 

CoLEMAN ET AL V. MIL&E1I, SECRIWABY OFTHE SENATE OF THE STA.TE 01' KANSAS, 
ETAL 

[307 U.S. 433 (1939)] 

CERTIORARI TO THE SUPREME CoURT OF KANSAS. 

No.7. Argued October 10,1938. Reargued ApriI17,18,l939.-Decided June 5,1939. 

1. Upon submission ot a 'l'I!I!Olution for ratification 'of a proposed amendment to 
the Federal ConstitUtion, known as tJbe Ohild Labor Amendmenrt, twenty of the 
forty senators ot the State of Kansas voted in favor of its adoption and twenty 
voted against it. 'l'he Lieutenant Governor, the presiding officer of the Senate, 
then cast his vote in favor of the resolution, and later it was aq,opted by the other 
house of the legislature on 8. vote of a majority of its members. The twenty sen­
ators who had voted against ratification, challenging the right 'Of the Lieutenant 
Governor to cast the deciding vote in the Senate, and alleging that the proposed 
amendment had lost its vitality because of previous reject10nby Kansas and other 
States and' failure of ratification within a reasonable time, sought a writ of 
mandamus to compel the Secretary of the Senate 1\:0 erase an endorsement on the 
resolution, to the effect that it 'had been adopted 'by the Sena,te, and to endorse 
thereon the words "Wal! not passed," and to reStrain the'officers of the Senate and 
House ot Representatives from signing the resolution and the Secretary of State 
of Kansas from 8.uthenti<'llting lit and delivering it to the Governor. The State 
entered its appearance and the State Supreme Court entertained the action, sus­
tained the right of the plaintiffs to maintain it, but:overruled their contentions, 
upheld the ratification, and denied the writ. HeM: 

(1) The questions decided were fedeml questions, arising under Article V of the 
Constitution. P.437. • 

(2) The complaining senators, whose votes against ratification have been over­
ridden and virtually held for naught, 'although if they are right in their conten­
tions their votM would have been sufficient to defeat ratification, have a plain, 
direct and adequa'te interest in maintaining the eftectiveness of their votes. They 
have set up and claimed a right 'and privilege under the Constitution of the United 
States ,to ,have their votes given effect and the state,court bas ,denied that right
and privilege. P. 438. ,,' J , 

(8) This Court has jurisdiction to review the decisiOn ,of the state court by 
certiorari, under Jud. Code I 287 (b) . P. 438. 

2. The Court being equally divided In opInion as to whether the question pre­
sents a justiciable controversy, oris fl pollitical question, expresses no opinion 
upon a contention that the Lieutenant Govern91' ,of .Kansas was not a part of the 
"legislature," a'nd under Article V of the Federal Oonstitutlon could not be per­
mitt.ed a declding vote on the ratification of the proposed amendment. P. 446. 

a. In accordance with the precedent of the Fourteenth Amendment, the efficacy
of ratlficati'on of a proposed amendment to the Federal Constitution by a state 
legilliature which had previously rejected the proposal, is held a question for the 
political departments,' with the ultimate authority in the Congress in the exercise 
ot its control over the promulgation of the adoption of the amendment. P. 447. 

4. The legislature of Kansas having actually ratified the proposed Child JAlbor 
Amendment, this Court should not restrain,the state officers from certifying the 

, ratification to the Secretary of State, because of an earlier rejection, and thus 
prevent the question from coming before tbelpolitIcal departments. There is found 
no basis In either Constitution or statute for such judiCial action. P. 450. 

5. as. § 2OI'i; 5 U.S.O. 160, presupposes official notice to the Secretary of State 
when a state legislature bas adopted a resolution of ratification. No warrant is 
seen for judicial interference with the performance ot that duty. P. 450. 

6. The Congress in controlllng the promulgation of the adoption of a con!!tltll­
tionalamendment has the final determination of the question whether by lap!!!! of 
time its proposal of the amendment had lost Its vitality before being adopted by 
the requisite number of legislatures. P.451. 
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7. In <l1'1!'I'I~H)ling whether a question faU~ within the category of political, non­
ju...liC'ialtle qltr~tionR, the llpprolH'iaten!'ss lIIHlel' 'our system of government of 
nttl"ihnfing tillalit~· to the action (yf the political (lepartments, and also the lack of 
l'at.iHfOld()I'~' criteria for a judicial determination, are dominant considerationS. 
p, 4=>4.140 Knn. 3!)(); 71 P. 2d 518, reversed. 

CER1'IORAIU, 303 U.S. 032, to review 1\ judgment of the Rupreme Court of Kansas 
denyiug a writ of manda!llu~, applied for in that court by senators of the State 
and members of its HOUR!' of Hepresentatives for the purpose of cOlll])C'lling the 
Secretary of the Senate to erase all endorsement purporting to show that a reRO­
lution for the ratification of a proposal to amend the Federal Constitution had 
passed the Senate, and to restrain the officers of the ,SC'nate and the other house 
of the legislature from signing the resolution and the Secretary of State of 
Kansas from authenticating it and delivering it to the Governor. 

J1C881·S. llobort Stono and Rona W. Coloman, on the reargument and on the 
original argument, for petitioners. 

MI'. Claro'ltce V. Beck on the reargument, and with Mr. E. R. Sloan on the 
original argument, for respondents, 

By Apecial leave of court, Solicitor General Jackson, with whom Mr. Paul A. 
Frclw(l was on the brief, argued the case on behalf of the United States, as 
amicu.~ clI,riae, urging affirmance. ,,-". 

B~' leave of Court, Mes8t's. Orland E;. Loomi~, Attorney General of Wisconsin, 
Mortimer Levitan and Newell S. Boardman, Assistant AttorueysGeneral, filed 
a hri!'f on behalf of that State, as amicll8 curiae, urging affirmance. 

Opinion 'of the Court by MR. CHIEF JUSTICE HUGHES; announced by MR. JUSTICE 
STONE. 

In .June, 1924, the Congress proposed an amendment to the Constitution, known 
liS the Child Labor Amendment! In .January, 1925; .the IJPgislature of Kansas 
1H101lt!'d a resolution rejecting the propos!'d amendment and a c('rtified copy of 
the resolution W1lS sent to the 8pcretary of State of the Unite(l Statf'''. In Jnnuarr, 
1!l:l7, a reRolution known as "Senate Concurrent Resolution No.3" was intro· 
dnced in the Senate of Kansas ratifying the proposed amendment. There were 
fort~' ~enators. 'When the resolution came up for consideration. twellty ""nators 
votpll in favor of its adoption and twenty voted against it. The Li!'utpllant GOY· 
ernor, the presiding officer of the Senate, then ca~t his votp in favor of the reRoln­
tion. The re~olnt.ion waR later adopted by the Honse of Representatives on the 
vote of a majority of its II1l'mbC'1's. 

'Phis original pro('eeding in mandamus was then brought in the Supreme Gourt 
of Kansas Ity twenty-one memberR of the Senate, including the twenty RenRtOl'S 
whn had voh'd againRt the resolution, and three members of the House of Rpp1'e­
~f'ntative~, to compel the Secretary of the Senate to erase an endorRement on the 
",',uljution to the effect that it had been adopted by the Senate and to endorse 
111f'1'I'on the WOI'O" "was not passed," and to restrain the officerI'! of the Senate 
nml lIousp of Hepresentatives from signing the resolution and the Secretary 
of Rt lite of Kansns from authenticating it and delivering it to the Governor. The 
petition c:hullengpd the rip;ht of the Lieutenant Governor to caRt the deciding vote 
ill the Spnnte. The petition also set forth the prior rejection of the propo!'leil 
ampndment nIH1 alleged tbat in the period from June, 1024, to March, 1927, the 
an1!'lIdment had been rejected by both houses of the legislatures of twenty-six 
Ktates, nnd had been ratified ill only five States, and that by reason of that re­
je('tiort amI tbe failnre of ratification within a reasonable. time the propo!led 
amendment had lost its vitality. 

An altemativ(' writ waR iSRued. Later the Senate paRsed a resolution directing 
t1lf' Attorney General to enter the appearance of the State and to reprpsent the 
Rtnte lUI its intereRt:s might appear. Answers were filed on behalf of the defendants 
oth('r than the State and plaintiff~ made their reply. 

The Supreme Court found no dispute as to the facts. The court entertaIned the 
action and held that the J,ieutenant Governor was authorizE'd to cast the decidillg 
,"ot". that the propoRed. amendment retaint'd itR original vitality, and that the 
r('~ojl1tion ".having duly pasRed the house of representatives and the senate, the 
act of ratification of the proposed amendment by the legislature of Kansas was 

, Tho text of the propoRoil Amendment I. A" (ol1o"'A (43 Stnt. 670) : 
"Rnotlnn 1. ~'h" CongresR .1,AH have power to limit, regulate, and prohibit the labor of 

I'pr"'/lns 111lfl~r p.i~ht('('n Y(,Rrf' or nJrr.. 
"~('Ij'. 2. 'rhr )Iow(lr of thf' ~rvernl Rtnh~A IA nnlmrmlrp<l by tblR 8rtl('1~ rx(!ppt "thnt thp

n,,""nfilln rof 8tnte lows Rll1l11 h{l fluRpfSndpd to the- pxtrnt n(!lCf!FlAary to give pl1't'rt to INrl!!'1n. 
Ilnl1 f'~ln('h'll lIy til ... ~oll",rf·FlM." 
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final and cOlllpl~te." 'l'he writ of mandamus was accordingly denied. 146 Kan. 390; 
71 P. 2d 518. Thill Court granted certiorari. 303 U.S. 632. 

, . J/irst. The j1f,r'i.~d,iction of ,this Oourt.~Our authority to issue the writ ot 
certiorari is challenged upon the ground that petitioners have no standing to 
~eek to have the judgment of the state court re,viewed, and hence It is urged that 
the wJ:olt of certiorari should be dismissed. We are unable to accept that view. 

The state' court held that it had jurisdiction; that "the right of the parties 
to maintain the action is 'beyond question ... • 'l'he state court thus determine<l 
in substance that members of the legislSJture had standing to seek, and the court 
had jurisdiction to grant, mandamus to compel a proper record of legislative 

. action. Had the questions been solely state questions, the matter would have 
ended there. 'But the queStions raised in the instant case arose under the Federal 
O')Il,.titution and the_a questions were entertained and decided by the state 
ronrt. They arose under,'Article V of the Constitution which alone conferred 
the power to amend and determined, the man'ner in which that power could be 
exercised. Hawke v. Smith (No.1), 253 U.S. 221, 227; Le.~er v. Go.mett, 258 U.S. 
130, 137. Whether any or all of the questions thus raised,and decided are deemed 
to he justiciable or pOlitical, they are exclusively federal questions and not state 
ql1e~tions. 

We find the' cases cited In support of the contentionjthat petitioners lack an 
ad!'quate interest to invoke our jurisdiction to review, to be inapplicable." Here, 
the plaintiffs' include twenty senators, whose votes aA"ainst ratification have 
been oVf'rrldden and virtually held for naugbt'althougb If they are right in their 
riontentiona their votes would have been sufficient to defeat ratification. We think 
that thell{! senators have a plain, direct and ndequateinterest In maintaining 
the effectiveness of their votes. Petitioners 'come directly within the prOVisions 
of the statute governing our appellate jurisdiction. They 'have set up and claimed 
a right and privilege under the Constitution of the United States to have their 
votes given effect and the state court has denied that right and privilege. As the 
validity of a state statute was not assailed, tbe remedy by appeal was not avail­
aMe (Jud. Code, § 237 (a); 28 U.S.C. 344 (a» and the appropriate remedy 
was by writ of certiorari which we granted. Jud. Code, • 237 (b); 28 U.S.O. 
344 (b). 

The contention to the contrary is answered by our decisions in HrlMJ1es v. 
Smith. 811,pra" and Leser v. GU1'1Istt, supra.. In Hawke v. Smith, the plaintitr in 
error, sning as a "('itizen and elector of the State lof OhiO, and as a taxpayer 
and eleetor of the Oountyof Hamilton," on behalf of bimself and others similarly 
~ituated, filed a petition for an injunction, in the state court to restrain th{'
Se('retary of State from spending the public money in preparing and printing 
ballots for submission of a refe'rendum to the electors on the question otthe 
ratification of the Eighteenth Amendment to the Federal Oonstitution. A 
demurrer to the petition was sustained in the lower court and its judgment 
waR affirmed 'by the interme!lIate appellateeourt and the 'Supreme Court of the 
State. This Court entertaillEid jurisdiction and, holding that the !ltate court had 
erred in deci<1in~ that the State had authority to require the submission of the 
ratification to a referendum, reversed the judgment. , 

In Leser v. Gwrnett, qualified voterll in the 'State of Maryland brought suit 
in the state court to have the nam(>s of certain women stricken from the IiRt of 
qualified vot(>rll on the ~round that the constitution of Maryland limited suffrll~e 
to m(>n and that the Nineteenth Amendment to the Federal Constitution has 
not been 'Validlly ratified. The state court took jurisdiction and the Court of 
Aplteals of tbe State affirmed the jud~ment .dismissiJ:~g tbe petition. We granted 
certiorari. On the question of our jurisdi('tion we said: 

:'The 'petitioners contended, on several grounds, tbat the Amendment bad not 
become part of the Federal 'Constitution. The trial court overruled the con ten­
____'_ ,,: "';~' J,,'j .t'.. 'J .. " " . . 

,. Tb~ .tate c'>urt snl,\ on thl. poInt! . 
"At the tbre.bol,1 we arp confronted with th~ question rnisen b.v the defendants as to tbe 

rlcbt of the plnlntlffs to malnt..ln thlM action. It apnears that on March 30. 1937. the .tat" 
.ennte ndopted' nresol11llon dIrecting the attorney general to appear for the .tde of 
KOI1.n" In this nctlon. It fUl·ther appenrs tha,t on April 3. 1937, on npplication of the ot,torney
Jrener"1, nn order wns entered making the state of Kansao a party nefendant. Tht! 8tat~ beIng 
a party to the proceedings. we think the rlgbtot the pnrties to maintaIn tbe action 18 
he;con,l Q,,,·'tIQn., (G.S. 19:!!) ,15-702 ; State, ez re!. v. P"blic Service, Oomn., ,135 Kan. 491, 
11 P. 211 009,)" , , ',,' 

'" flee Caffrey v. Oklahoma 'r,erritory. 177 U.S. 346: Smith v. InrilaM. 191 TT.B. I3R: Brn".t." ro.m/II (Jourt v. WeBt Virolni"J 208"U.S. 192: Ma~.hall v. n,le,2'ill U.9. 2!JO; Rle",ar' 
v. KUlI.a. OUII, 230 U.S. 14; Oolumou." Greenville RII. Ott. ,v. Miller, 283 U.S. '116. . 

'! PI! 
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. tlons and dismissed the petition. Its judgment was affinned by the Court of 
Appeals of the State, 139 Md. 46; and ·the case comes here ~n writ of .error. That 
writ must be dismi9ged; but the petition for a writ of certiorari; also duly filed, 
Is granted. The laws of Maryiand authorized such a suit by a qpalified voter 
against the Board of Registry. Whether the Nineteenth Amendment hils become 
Part of. the Federal Constitution Is the question presented for decision." 

And holding that the official notice. to the 'Secretary of State, dulY authen­
ticated, of the action of the legislatures of the States, whose alleged ratifications 
were'assailed, was conclusive upon the Secretary -at State and tha.t his proclama­
tion accordingly of ratification was conclusive upon the courts, we affirm~ the 
judgment of the state court. . 

That the question of our jurlsdiction in Le.M' v,. Ga.meUwa8 decided upon 
deliberate consideration is sufficlentlY shown by the fact that there was a 
motion to dismiss the writ of error for the want of jurisdiction and 'opposition 
to the grant of certiorari. The decision is the more striking because on the same 
day, in an opinion immediately preceding whIch was prepared for the Court by 
the IIIlme Justice,' jurisdIction had been denied to a federal court (the Supreme 
Court of the District of Columbia) of a suit by citizens of the .United 'States, 
taxpayers and members of a voluntary association' organized to support the 
Constitution, in which it was sought to have'the·Nineteenth Amendment declared 
unconstitutional. and to enjoin the Secretary of State from proclaiming Its rati­
ficationand- the Attorney General from taking steps to enforce it. Fairohild, v. 
lIughel/, 2r,s UIS. 126. The Court held that the plaintilrs' alleged interest in·the 
question submitted was not such as to afford a basis for tile proceeding; that 
the plaintiffs had only the right possessed by every citizen "to. require that the' 
Government be administered according to law and th&t the public moneys be not 
wasted" and that this general right did not entitle. a ,private citizen to bring 
lIuch a suit UII the olle in question in the federal courts. It would be difficult to 
imagine a situation in which the adequacy of· the petitioners' interest to invoke 
our appellate jurisdiction in [,e'M' v. Gametlcould' have been more sharply 
preReuted. . '. . ' > " 

The eJl'ort to distinguish that case on the'ground, that the plaintiffs were 
qualified voters In Maryland, and hence could complain of' the admission to the 
n-gistry of those alleged not to be qualified, is futile. The interest of the plaintiffs
in Le8er v. Garnett .as merely qualified voters at general elections is certainly 
much leRs impreSl!live than the interest of the twenty senators in the instant 
case. This is not a mere intra-parliamentary controversy, but -the question relates 
to legislative action deriving Its force solely from the provisions of the Federal 
Constitution, and the twenty senators were not only qualified to vote on the 
question of. ratification but their votes, If the Lieutenant Governor were ex­
clueled as not being a part of the legislature for thatpufpose, would have been 
decisive in defeating the ratifying resolution. ..... . 

We are of the opinion that Hawke v. 8mit1~ and Le;er v. Garllett. are con­
trolUng authOrities, but in view of the wide range the discussion has taken we 
may refer to some other instances in which the question of what constitutes a 
sufficient interest to -enll!ble one to invoke olli'· appellate 3urisdiction has been 
involved. The principle that the applicant must shoW a legal interest in the 
controversy has been maintained. It has ~en applied . repeatedly in cases where 
municipal corporations have cllallenged state legislatlooaffecting their alleged
rights and obligations. Being but creatures of the .State, municipal corpora­
tions have no standing to invoke the contract clause. or .the provisiolUt of. the 
Fonrteenth Amendment of the' Constitution in opposition to the, will of. their 
creator.' But there has been recognition of the legitimate interest. of publlc of­
ficial" and administrati'te commissions, federal and state, to resist the endeavor 
to prevent the . enforcement of statutes in relation to which they have. official 
dUties. Under the Urgent Deficiencies Act,' the Interstate Oommerce Commission, 
and commisstons representing interested States which have intervened, are 
entitled as "aggrieved parties" to an appeal to this Court from a decree setting 
aside an order of the .Interstate Oommerce Commission,though the United 
Stutes refuses to join iii the appeal. IntM'atate Oommerce (lomm'" v. Oregon­;. ." . lo, 

'. ' ~-, . 
• Mr. i"Rtlcp }\rIlDlh;I•.
"id., PI'. 120. 180. See, .IRO. F,.nthf""htlm v. Mellon...262 U.S. 441, 480, 486, 481., . 
'l'tllAl"u."tI v. Ptlwhu,"" all 00. 2110 U.S. 894: l'rcneon v. New.Jer'8f/, 211a U.S. 182;

Blat" Y. OllicGIIO, B. I. & P. B". 00., :no U.S. 818; lVllllam. Y. Jlo,or,289 U.II. 88. 
J Ad 0' Oetober 22. 1918,88 Stat. 219 ; 28 U.B.C. 41, 4Ta, 84G. , 

59-609 0 - 80 - 75 
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lVashington R • .£ N. Or>., 288 u.s. 14. So, this Court may grant certiorari, on Ule 
applicatioll of .the l<'ederal Tratle Collllllission,to review (lecislons setting aside 
its orders." FederaZ Trade Oomm'n v. Ourt18 Publi8hing 00., 260 U.S. 568­
Analogous provisions authorize certiorari to review decl~loilN against the Na­
tional Labor Relations Board.' NU/i.finaZ 'Labor Relati(l"Ih!f Board v . .!onell " 
I"aughU"" Oorp., 301 U.SJ 1; Under § 266 of the Judicial Code (28 U·S.O. 380),
where an injullction is Bought to restroin the enforcement of a statnte of a 
,State or an order of its administrative boanl or commit'~ioD, upon the gronnd 
of invalidity under the Federal ConstitUtion, the right of direct appeal to tbis 
Court from the decree of the required three judges 'is al'rorded whetber tin! 
injunction be granted or denied. Hence, in case the injUlll1.ion is granted, tile 
state board is entitled to appeal. 'See, for example, 801lt11- OIU'OUna. Highwor 
Dept. v. Barnwell Brother8, 303 U.S. 171. 

~'he question m: our authority to grant certiorari, on the application of state 
officers, to review decisions of state courts,.declarlng state statutes, which the"" 
officers seek to enforce, to be repugnant to the Federal Constitution, has bel'n 
carefully considered and our jurisdiction in tbat class of calles has been S\JIJ­
tained. 'rhe originltl Judiciary Act of 1789 provided in § 25" for the review by this 
Court of a judgment of a state court '\Where is drawn In question tJhe valhUty of 
a statute of, or an authority exercised un~r any State, on tJhe ground of their 
being repugnant to the constitution,treaUes or laws of the United States, and 
the decision i13 in favour of such 1Jheir validity"; that Is, .where the claim of 
federal right had been denied. By the Act of December 28, 1914,u It was pro­
vided that this Court may !review on certiorari· decisions of state courts 8UI/­
taining a federal ·rigiht. The present statute governing our jurisdiction on certior­
ari contains the cor1'e8Ponding provision that this Court may exercise that 
jurisdiction "as well where the federlll claim is sustained as where it Is denied." . 
Jud. Code, § 287(b); 28 U.S.C. 344(b). The plain purpo~wlls to provide Rn 
opportunity,deemed to be Important and appropriate, for the 1'evlew of thl! 
decisions of state courts on constitutional questions however the state ('ourt
llIight decide them. Accordingly where the claim of 'a complalnltnt that a state 
officer 'be restrained from enforcing a state statute because of constitutional 
invalidity is sl1Rtllinoo by the state court, the. statute enables the state officer to 
seek a reversal by this Court of that decision. . 

In Blodgett v. Silberman, 277 U.S. 1, 7, the Court grantpd certiorari on the 
aopplication of the·Stllte Tax Commis~ioner of Connecticut who sought review of 
the decision of the Supreme Court of Errors of the StAte so fAr as it denied 
the right crented by its stRtute to tax the transfer of certnin Recuritle/!, which 
had been placed for safekeeping In New York. on the ground that they were 
not within the taxing jurisdiction of Connecticut. Entertaining jurisdiction. 
this Court reversed the judgment in that respect. Id., p. 18. 

Th!' ql1('~tioll re<'eived most careful consideration in the case of BO/lntrm 
v. Hutohfnson, Gal! 00., 291, U.S. 656, where the Supreme Court of Kansas had 
held a state statute to be repugnant to the Federal Con~tltution, and tIle At­
torney Genernl of the State applied for certlorario His application was olJposed 
upon tlbe groun'd that he had merely an official Interest in tJhe controversy and 
tho decision" were inyoketl upon which the Government relies In challenging 
our jurilildietion in the Instant case.u Because of Its . importance, and contrnry 
to our uRual tJractice, the Court directed oral argument on f:lbe question whether 
certiorari should be granted, and after that argument,.upon mature deliberation, 
granted the writ. The writ was subsequently dismissed but only !because of a 
failure of the record to show service of summons and severance ll'Pon the 
appellees In lJhe state collrt wbo were not parties to the proceedings here. 292 
U.S. 601. 'rhis decision with respect tothe s~pe of our juriAdlctlon has .been 
follOWed in later cases. In Morehead v. New Y(}1'k ell!. rei. Tipaldo, 298 U.S. 
581, we granted rertiorari on an application by the warden of a city prison 
to review tIlle decision of the Court of Appeals. of ,the State on habeas corllll~, 
ruling that the minimum wage law ot the State 'violated the Federal Con­
atUutlon. This Court decldedtlhe case on the merits. In Eell'lI v. WcuAlngton ell 

• 1~ lUte. 45 : 28 U.S.C. 848. ' . 
• 29 U.S.C. 160(e). Bee, alao, as to orden of Ji'ecJeral Commllnleatloni Comml8lloD, 4T 

U·~'fs4t~~.(~k 85. 86. . 
tt:lll Rtot. 790: "",p. nlAo Act or September 6. 1916. 89 Stat. 726. 
lJ See eaBp.8 cited In Note 8. .' " ·1. 
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·ret. FQ88 00., 302 U.S. 1, we granted certiorari, on the application of the state 
'Ilutlhorities Charged with the enforcement of the state law relating to the in­
spection and Teg'ulation of vessels, to review the decision of the state 'COurt 
holding the statute' invalid in its application to navigable waters, We con­
cludedtbat the state act hil'd a permiElSible field of operation and the decision 
of. the' state court in holding the statute completely unenforceable in deference 
to federalla'w was reversed. 
" This class of cases in Which we have exercIsed our appellate jurisdiction 
on the application of'state officers may 'be eaid to Tecognize tihat tlhey !have an 
adequate inteTest in the controversy by reason of theIr duty to enforce the 
state statutes the validity of which has been dTawn in ·question. In none of 
these cases could it be said that the State officers invoking our jurisdiction were 
sustaining any H'pTivate damage." '. , 

While one w!ho' 'asserts the mere right of a citizen and taxpayer of tlhe United 
States to complain of tlhe alleged invaUdoutlay of 'ImbUe moneys !has no 8tandilJg 
;to invoke the jurisdiction of tlle federal courlis (Frothingham v. Mellon, 262 
U.S. 447, 480,486, 487), tbe Oourt,has ,sustained . the moreimmeditite and 

.,illlbstantial rig'ht of a resident taxpaYeT to inv.oke tlhe interposition of a court of 
··equlty to enjoin aD: tllegal use o<f moneys by a municipal cOl"pOration. Oratnp­
..tOI~ v. Za,brialcie. 101 U.S. 601, G09;' FrotMnghatn v. Mellon, supra. In Heim v. 
McOaU, 239 U.S.' '115,' we toolt jurisdiction on a writ of el'rOl' sued out by a 
property owner and taxpaYeT,who' had Ibeen givenstnnding in the state court, 
tor the 'Purpose of teviewing its decisiOn sustaining lJhe validity under tlheFed­
""ral Constitution, of a state statute as applied to 'COntracts for the construction 
of 'Public workS in th.e City of New York, the enforcement of· which 'Was alleged 
to 'invotve irrepaTable loss to the city and hence to 'be inimical to the interests 
of vhe taxpayer. 

In Smiley v. Holm, 28.'5 U.S. 355, we granted certiQrari oil tbe application ot 
one who was an "elector," as well ilS a "citizen" and "talrpayer," and who assailed 
under the I"edel'al Constitution U Rlate statute establishing congl'essiollul fliR­
tricts. l'aRsing ul10n the merits we hl'ld that the function of a stnte legislatur(> in 
prescribing the time, place and manner of bolding elections for representntlves In 
('ongre~s uuder Article I, ~ 4, was a law-mnking function in whi('h the wto power 
of the state governor participates, if under the st.llte con~titutioll the gov('rllOI' 
hRs that power in the course of the maldng of state laws, and accordingly 
r("'ersed the judgment of the state court. W p took juri~diction 011 certiorari in II 
l'Iimilnr case from New York where the petitioners were "citizens and voters of 

. tile Rtnte" who had sought a mandamus to rOlllp!.'1 the Secretary of Stat!.' of N!.'w 
York to certify that repf!.'sentatives in Congre~s were to be elected in the ('on­
gressional districts as defined by a concurrent resolution of the Senate anti 
A~selJlbly of tbe legislature. There the state court, construing the provision of 
the Federal Constitution as contemplating the exercise althe law-making po.wer, 
had sustainell ther1flfen~e tllRt the conrurrent re~olution was in!'ffedive DR it hnd 
not bp(,11 sllbniitterl to tM Goyernor for 1I1lJ)1'0val. lind refused the wl'it of mnnda­
mus. Vi'e afllnned the judgment. Koollig v. FZynn, 285 U.S. 310. . .. 

In the light of this course of derisions, we find no departUre from ·prlhcll.le in 
terognizing in the instnnt case thatnt least the twenty senators WhOAI' votes, if 
their contl'ntion WeI'P. Austained, would Iia ve bel'n suffiCient to defpa t thl' r(,Aol \1­

thin rntifying the proposed constitutional amendment;· have an interest in the 
"unlrovel'sy which, trenteil by the state court as Ii ba~ls for entertaining and 
rh!/'iding the fedE'rnl questions, is' sufficient to giye the. Court juri~diction to 
reYi!'w that rlect~ior\, . , 
. ."Iecond. The participation of thl! tieutenrmt GOt'eN1or. ..1..Petltlone·rs Chnti>nd 
that. in the light of the powers and duties of the I,ieutenant Governor and his 
relation to the Senate under the state eonstitntion, as construed by the F.<upreme 
~ol1rt of the state,the JAelltf'llimt GOVeTIlOr was not a part of tbe Hlegil'latul'e"~o 
thnt nnder Article V of the l·'ederal Constitution, he could be permitted to have a 
deriding vote on' the ratification of the proposerl amendment, when the' !lenat!' was 
!'qllnlly divided.' , . . '.' .. , . . 

'Vhether t.his contention presents a justicinble controver~y, or a qnestioll whieh 
is political in its nature and hence not justiciable, is a question upon whiell the 
COlll·t is ('qunllYL divided !lnd therefore. the Court expresses no opinion 'upon 
tlJnt poInt. 

'/'M,·". '1'''(J('Dent of the prev{.OU8 rnjc('tlrltl of the {Jlllclldment antI Of thelnpll6 
a/lim" ,vin(J(l it. Rll·/JmiR.Qion. 

1. The stllte court n<IojJteu the view exprel'Rerl hy textw)'\ters Ihnt II fltMe )I'gis­
lature whlcb lJas rejected an amendment proposed by the CongrE'SS mny later 
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rnHir." Thl' RI'j!l1ment. in sUPJlort of thnt 'flew I~ that Artiele V sa;rs nothing of 
re.1f.'etioll 1111t. ~pf'nk~ oul;r of rntitieutiou nnd provlde~ that a propol'Oed amendment 
shall ue 'falid Ill< port of the Constitution when ratified by three-fourths of th~ 
~tntes: that the Jlower to rntify is thus eOllferr!'!\ upon the StJl,te by the Con~titu­
tion aud. ns a rntifying )lower, per~IRt" despite a previous rf'jection. The oppoRing 
'-iew pr(le('('ds on an as~uDlption. tl,lnt if. ratlflrlition by "Conventions" were pre­
serihNl by the COllgresl'!, a ronYention (OOlll() not reject And, having adjourned 
sine die, be reasRembled and ratify~ It is also pre1l11~ed, In ncrord:mcf' with Yie,,,!! 
expressed by te).-t-writers," that ratifieAtioll if once given ,eannot afterwards be 
resdllded Aud the amendment re,eeted, and it iR urged that the.. same effeet in the 
exh:1l1~f:iol1 of the State's )lo"'er to net ~hould beaRcri\J('(1 to rejection; that a 
~t.llte eRIl art "hut once, either hy·eollvelltion.or through ItA legislnture.":

Hist.oric in~tflnCf's Rre cited. III 1865, th!'.Th.irt~enth A~endmellt Was rejected
by the le/!i~lnture of New Jel'~e~' whieh subsequently ratified It, but the question 
did not become important IlS rntification by the requiAlte·number of Statl'~ .IlIId 
alr(,1H1~' hN'1I pl'oclnimed." The question rlid arise in connection with the adoptil)lI 
of the Foul'tel'nth Amendm4?ut.. The legisllltures of Georgia, North Carolina nnel 
80utlL OarolillR had rejected the amendmellt In November and DecellllJer, 1860." 
New A'OVerllll1ents wpre preeted In those StRtes (and in others) uncler the direc­
tiol1 of Congress." The new legislatur('s rlltlfied the 'amendment, that of Nortlt 
Cnl'o1\nn on July 4, 1868, that of Routh Carolina on July 0, 1868, and that of 
Georgia on JUly 21, 1808.18 Ohio "and New Jersey first ratified and then passed 
resolutions withdrawing their consent." AR there were then thirty-seven Statl1s, 
twenty'eight were needed to constitute the requisite three-fourth!!. On July 9, 
1868, the Congress adoptee} a resolution requesting" the Secretary of Statl" to 
communicate "a list of the States of the l'nion whose legislaturcs havc rntified 
the fourteenth article of amendmellt,"" And in Secretary Seward's report atten­
tion was CAlled to the action of Ohlo and New Jeraey.1l On July 20th Seeretary 
SeWArd 1"''''l1ed a proclamation reciting the ratification by twenty-eight States, 
Inrluding North Carolina, SOl1th CarolinR, Ohio and New Jersey, and IItating that 
it Rp)l{"Dl'ed that Ohio and New JI"r8ey had ",ince passed resolutions withdrawing 
their consent alld that "it is (leeml"fl a mnttf'r of doubt Dnd uncert.ainty whethH 
sl1('h resolutions nre lIot irregular. invalid And therefore Ineffectual," The Secre­
tary ('ertifif'd that if the ratifying rpsolutions of Ohio nnd Ncw Jer~er were -till 
in full force and effect, notwithstnnding the attempted withdrawal, the aIllend· 
ment hR(1 become a pRrt of the Constitution." On the following day the Congre.s 
adopted a concurrent resolution which, rl"citing that three-fomth8 of tIlP ~tllt"R 
having ratifiE'd (the list including North Carolina, South Carolina, Ohio and New 
Jersey) ,m def'lal'ed the Fourteenth Amendment to be a part of the Constitution 
aud that it f:'houJd be duly promu}gntf'd as Ru('h by the Secretary of State. Accord­
Ingly, Secrl"tary Seward, on ,Tuly 2.'lth, issned his proclamation embracing the 
States mentioned in the congressional resolution A)ld adding Georgia." 

Thus til" political departments of the Government dealt with the effect: both 
of previous rejeetion and of attempted withdrawal and determined that both 
were ineffectual in the presence of an actual ratification.· to While there were 
special cil·t"Ilmstance-s, bl'Call~e of the action of the Congress In rf'lation to the 
governml'nts of the rejecting State!' (North Carolina, South Carolina Rnd 
Georgia), thl'8e f'irrumstances were not recited in proclaiming ratificationalJf\ tbe 
previous rejections by the respective le!!!slatures. This deeislon by the political 
departments of the Government as to the vaUdlty of the adoptlal1 of the Four­
teenth Amendment has been accepted. ; " : 

,. .TnmPFon on Con8t1tlltionai' Convention. II G76-581 ; Willoughby on tbe" CODBtltutiOD 
§ 1I208. . , . 

" .1 Arne_on, np. cit.. !! 582-584: Wllloughb,. op. cit., I 829n: Amp •. "Proposed Amend· 
ment. to the Constitution," House Doe. No.' B53.Pt. 2, 64th Cong.. 2<1 Sess., pp. 299, 300, 

,.],~ Rtnt. 7H, 775; .Tameson, op. cU., § 576; Arnes, op. cit., p. 1300. 
"Hi Rtnt. 7,10. . 
11 Act of MArch 2, 1867, 14 Stat., p. 428. Sec White v. Hart, 13 Wall, 646, 6~2, 
"Hi Stnt. 710. 
,., ~ Rtnt. 707 . 
•• Con~. GIohe, 40th Cling., 21t S.~_ .. p. 3857, 
~ Conti. Glob!'. 40t1, C9ng., 2d S.ss.. p. 4070. 
" 1r. Stnt. 706, 7-07. 
'" l~ f:tot. 701l. 7Hl),'" . 


:.: ~';<;\~~I"~~ ~;Il!/ 'o~ .AN':!~' Y~r:i~·i,t~P·h~~· ~A\i~~J" t~~7Flfteentb Amendment In mo 

nttrlllptN1. In .Tonuar),. 1'~70. to w1thlh'nw It. rntlfi!'ntlon. anfl wIllI,. this fRet wno .tAt.ri 
In th., prorlnmntlon hy Secretary Fish of the rn.tlHcntlon of the amendment. nn(1 :;.w 
Ynrk ""n .. not nppflp(] to mnkp 11n tbp TPfJulrrrl,thrrp-ronrthF!, thnt Stnte wos h)t'IUIlracl in 
the lIRt of mtlll'ln" Rtnt.s. 16 8tAt. 11111; Ames, op. cit., App. No. 1284, p. 3B8. 

j, .• ' 
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Wethinl( that in accordance with this hlstoricpreced~t the que!'ltlo.h of the 
efficacy of ratifica.tio.ns by state legislatures in tile light of previous rejection 
0.1' attempted withdmwal, sho.ulu be regaroe(l as a Po.litical queation pertaining 
to the political departments, with the ultimate ,authority in the Congress In the 
cXt'rcise of itR control over the promulgation of the adoption o.f the amendment. 

The 'precise quesrlo.n as now raised is whether, when the legislature o.f the State, 
as we have found, bas actually ratifie{! the pro.Po.sed amendment, the Co.urt 
should restrain the state o.fficers fro.m certifying the ratification to. the Secretary 
of State, because of an earlier rejection. and thus prevent the questio.n fro.m 
coming before the political departments. We find nlO basis in either Constitutio.n 
.o.r statute for such judicial actio.n. Article V, speaking solely of ratification, con­
tains no. provisiQD as to. rejectIo.n." No.r has tbe Congress enacted a statute re­
lilting to. rejectiollR. The statuto.ry provisio.n with respect to. constitutio.nal amend· 
ments is /l.S fo.llo.ws: 

"Whenever o.ffici-al notice is receive{! at the Department· o.f State tbat any 
ftmendment pro.posed to. the Omstitutio.n o.f the United States has been ado.pte{!, 
acco.rding to. the provisio.ns of the Oonstitutio.n, the Secretary o.fState shall 
fo.rthwith cause the amendment to be published, with this certificate specifying 
the Stat~s by which the 'Snme mny have been adopted, and thnt the same has 
hp('ome VII lid, to II II intents and purposes, as a part of thEl Constitutio.n of the. 
Uni,ted S tates." ,., 

The statute preHU(tl)OSeS o.fficial nO'tice to the Secretary of State when a state 
ll'gl~lnt.ure has adopted a resolutio.n o.f ratification. W'e see no. warrant for 
judicial Interference with the perfo.rmance o.f that duty. See LeBer v. Garnett; 
8t1·pru. p. Jar. 

2. The lllo.resel'ioU8 question is whether the pro.posal b~' the Co.ngre!!S o.f the 
amendment had la<>t its vitality thro.ugh lapse o.f time and hellce it could not 
he ratified by the Kansas legislature in 1937, Thenrgument of petitioners 
l'lt:rp"s~ the fnct rh~t lIf'arlr thirteen years eillpsed betwe-P1l th(' proIW)sal in 11124 
and the rllt!ficatio.o in que&tion. It is said that when the amendment was pro.·
posed there was a dpfinitely adverse popular sentiment and that at the elld of 
1925 there had beell rejection by both houses o.f the legislatures of sixteen Stutes 
and ratification by only fo.ur States, and that it was no.t llntil ahol1t 193:3 thnt an 
Ilg~essive campaign was started in favo.r o.f the amendment. In reply, it is urged 
tbllt Congress did not fix a limit o.f time fo.r ratificatio.n and that an unreasonably 
long tillle had no.t elapsed Since the submission; that the con.ditio.ns Which gave 
rise to. the amendment had not been eliminated; that the prevalence of child 
ll1bor, the diversity of state laws and the disparity in their administration, with 
the reSUlting co.mpetitive InequnUtiescontinued to. exist. Reference is also. made 
to the fact that a number of the States have treate{! the amendment a8 still 
ppmling alJd that in the proceedings of the national go.vernment there have becn 
illllil'l:rtionl' {)f till' ~me vif'w.'" It Is f'llid that there were fo.urteen ratifications in 
19113, f()ur in 1935, OIlE' In 1936, and three in 1037. 

We ha¥e held that the Congress in pro.Posing an amendment may fix a rea,so.n­
nble time for ratifi~atio.n. Dillon v. Glo.~.,. 2.56 U.S. 368. There we sustained the 
action o.f the Congrt'~s in providing in the propsed Eighteenth Amenrllllf'nt that 
it should he- ino.perative unle"s ratified within seven years." No limitation o.f 
time fo.r ratification is pro¥ided in the instant caae either in the propose{! amend· 
ment or in the re.ooiutio.n of 8Uhmlssion. But petitioners contend that, in tbe ab­
sence o.f a limitation by the Congress, the Court can and should decide what 
is a rf'a~oIlHble pl!l"ioti within which ratificatio.n may be had. We are unable to. 
agrl'e with that co.ntpntion. 

It is true that in Dillon v. Gloss the Court said that no.thlng was found in Article 
V whl!'h suggmed that an nmendmenton<"e.pro.Posed was to. be o.pen to ratifica­
tion for all time, o.r that ratificatio.n in some States might be separate{! from 
that in o.thers by many years and yet be effective; that there was a str()ng sug· 
gestion to. the contrary in tbat proposal and ratification were but succeeUing 
ste-ps in a single endeavo.r; that as amendmen.ts- were deemed to be prompte{! 

.. Compare Artlrle VfI . 

.., r. U.S.C. 1110. lI'r(lm Art of April 20, 1818, § 2: :I Stat. 430; R, S. ~ 2011. 
,.. Ron. n"ll. 72f1, 7roth Con~., lAt R .... e.; Sen. H.p. 7R8, 7Gth Cnn'g." 1st SeIlS.: Letter 

of ti,. PrrAiJlpnt on Jnnn.ry R. 11):17. to the Oovrrnor.. of nlnete.n non·rntlfylng StnteA 
WIIOH<l leIl'IHlo!lIr.o WI". to meet In thAt yror, urging them to pre"_ for rAtification. New 
Y(lrJr 'rlJlltlA. ,lnnllnry H, Hl:l7. Ii. :i. 

... ~II Ht" .. 111r.O. II .Imll". J,."vIMln" W(I. Inon'rtou In tbo ~went.v-flr8t Amendmrht. 
"nllrtl Rial," v. O/lntlll,er', 201 U.H. 217, 222, 
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by necessity, tliey should be considered and disposed of presently; and that there 
. is a fair implication that ratification must be SUfficiently contemporaneous in the 
required number of States to refiect the will of the people in all sections at rela­
tively the same period i aDd hence that ratification must be within some reagon­
able time after the proposal These considerations were cogent reasons for the 
decision in Dillon v. ,Glo",tlmt the Congress luld the power to fix a reasonable 

'time for ratification. But it does not follow that, whenever Congress has not 
exercieed that· power, the Court should ,take ,vpon itself ,the responsibility of 
decidiqgwhat. constitutes a reasonable time and determine accordingly the 
validity of ratification: That question was not involved in DiUon v, GWBI and, 
in accordance with familar prinCiple, what was there said must; be read in the 
light of the point decided. . 

Where are to be found the criteria for such f1 judicial determination? None 
are to be found in Constitution or statute. In their endeavor to answer this 
question petitioners' counsel 11ave suggested that at .least two years should be 
allowed i that six years would not seem to be unreasonably long; that seven 
years bad been used by the Congress as a reasonable period i that one year, 
six months and thirteen days was the average time used inpRssing upon amend­
ments which have been ratified since the first ten.ameudments i tbat three years,
six months and twenty-five days has been the longest time used in ratifying. 
To this list of variables, counsel add that "the nature and extent of PUblicil;f and 
the activity of the. public and of the legislatures of the several States in relation 
tJo any particular proposal should be taken mto·conslderation." That statement 
Is pertinent, but tllere are additional matters to be examined and weighed. When 
,a proposed amendment springs from a conception of economic needs, it would 
be necessary, in determining w~thera real90nable timehall elasped sin~ its suh· 
mif!sion, to consider the economic ~onditions prevailing in 'the country, whether 
these had so tar changed since the submission uto make the proposal no longer 
responl<ive t.o the conception Which .inspired it or whether conditions were snch 
as to intensify the feeling of need and the appropriateness of the proposed reme­
dial action. In short, the question of a, reasonable time in many cases would 
.involve, as in this case It does involve, an appraisal of a great variety of relevant 
conditions, political, social and economic, which can hardly be. said to be within 
the appropriate range of evidence receivable in a court of jllStice and as to which 
it would be an extravagant extension of judicial authority to assert judicial notice 
os the basis of deciding a controversy with respect to the validity of an amend­
ment actually ratified. On the other hand, these condi~onB are appropriate for the 
consideration of the political departments of the GO'Vernment. The questions they 
Involve are essentially political and not justiCiable. They can be decided by the 
Congress with' the full knowledge and appreciation ascribed to the national 
legislature of the pOlitical, social and economic condltiOWl which have prevailed 
during the period since the submission of the amendment. 

Our decision that tlle Congress has the power under Article V to fix a reasonable 
limit of time for ratifi08ltlon in proposing an amendment proceeds upon the RS­
sumption that the question, whot is a reasonable time, lieswHhin the con­
gressional province. If it be deemed that such a Question is an open one when 
the limit h'll.s not been fixed in advan~, ,we think that it shOUld al80 be l"t!­
g'arded as an open one for the consideration of tw Congres.'! whf'.D, ;in the pres­
ence of certified ratifications by tll]~e-fonrth8 of the States, thf' time arrives 
for the promulgation of the adoption of the amendment. The decision by, the 
Congress, in its coMrol of the action of the Secretary of State. of the Question 
whether the amendment had been adopted within tI.. reasonable time would 
not be subject to review by the courts. " ...' . , 

It would unduly lengthen this opinion to attempt to review our decisions liS 
to the class of Questions deemed to be political Rnd not .1usticiable. In determining 
whether a question falls within that catpg'Ory, the appropriateness nnder our 
system of government of attributing finality to the action of the politiMlI .1t'­
IJnrtmel1~1! and also the lack of !<ntiSfa(!~pr;v: criteria for 1\ judicial det.ermlnatlon 
are dommant conslderatlons.- There are many I1ll1strat.ion8 in the field of our 
condn('~ of foreign rplation!l, wbere tbere are "considprations of· policy, con­
slderahons . af·· extreme magnitude, and certainly, entirely incompau-nt to tbe 
examination and decision of a conrt of justi~." Ware v. Hylton, 3 DaIl. 199, 260.11 

"'~"" WllloUj1hhy. Op. elf,. lip. 1:426, et 8Cfl.; Oliver P. FIeld. ''The Doctrine or PolitIcal 
Snp!<tionR In the P'ell~ral Courts," 1\ MlnneBnta Law Revle'l!', .811; Melville Fuller Weston,

Polltlcol QueRtlnn •. " 1111 Harvard I,nw Review. 296. 
II B.... also, Unit." Rtate. v. Pa,l ... r~ 3 Wb<>at. 610, 834: 'olter v. NeUI,", 2 Pet. 253,

300; Doe v. Bra,l.n, 16 Bow. 635, 607; Perll"'n v. Am." 184 U.S. 270, 288. 
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Quel'ltions' involving similar conf!irlerations are found' in tile government of our 
internal affairs. TbUR, under Article IV, § 4, of tbe' Constitution, providing that 

. the United States "shall guarantee to every State: In f.hif! Unloll! a: Republican 
lform of Government," we qave held that it refits wltb the Congress to deel!le 
what government 1i1 the established one In a State and· ,whether 'or not it is 
repubUcan'ln form: Luth.6f' v. BOrden, 7 How. 1. 42. In that case Ohlef Justice 
Taney observed that "when tile senatOrR and l'epi'csE'Jltatives of a State Ilre 
admitted into the councils of the Union, the authority of the government under 
which they are appointed, as well as its republican character, Is recognized by the 

'proper' cOllstltutlonal'authority: And its decision Is::bindlng on e"fery:other dE'­
pnrtment of the government, and could not be questioned In a judicial tribunal." 
So, it. 'Yas lIelel in the sam~ cllse .that under the p~o~fsion Of. the same Article 
for the protection of each of: the States "igftiIistdomeBtlc violence"·tt restl'd 
with the Congress "to determine upon the means pi,ooi>er to be adopted to fullfil 
tbis guarantee." ld., p. 4:3. So, in Pacific TelephOfUf Oo:v. Oregon., 22:3 U.S. 118, 
we considered that questions arising imder the guaran,ty of ·a republican form 
of government had long since been "definitely determined to be political and 
governmental'; and hellce that the queStion wbetlleF the government of Oregon 
had ceosed to be republican in form because of a cbnstltntional amendment lly
which the people reserved to themselves power to propose and'enact laws in­
dependently of the legislative' ass'einbly and' alSo to' appl'ove or reject any act 
of that body, wils a Q.uestion for, the. determination of the Congress. It wonld 
be finally settled when the Congreseadmitted the senators and representativl's.
of the State.' . ,. . . 

For the reasons we have sated, .which we think .~o·l!e as compelling as those 
which underlay the clted decisions, we think that":j;he Congress In controlling 
th{' promul.gation of the adoption of a constitutional amendment has the filial 
determination of the question whether by lapse of time its proposal of the amend­
ment had lost its vitality prior to the required ratifications. The state officials 
should not be restrained from certifying to the Secretary of State the adoption 
by the legislatilre of Kansas of the resolutiOli of ratUlco.tion. . . 

All we find no reason for disturbing the deciRion ot the Supreme Court of 
Kansas in denying the mandamus' sougbt by petitioners, its judgment is affirmed 

. but uwn the grounds stated In this opinion. . ; ;", 
AflIrl'lled. 

i, 

C',oncnrrlng opinion by MR. JUSTICE Br..ACK, in which MR. JUSTIOFl RonERTs, Ma. 
JUSTICE FBANKFt1BTEB and MR. JUSTICI!: DOUGLAS join. 

Although, fol' reasonl'! to be stilted by MR. JUSTICE FBANKFURTFlR, we believe 
thil'! cause Ahould be dismissed,' the ruling of the C',ol1rt just announced removes 
from the calle the qUeA'tion of petitionerR' standing to lIue. Under the compul!<ion 
ot that Mlling,' MR. JUSTIOE ROBERTII, MR. JUSTIOE FRANKFURTER, MR. Jl'STICE 
DOUGI,AS and I have participated In the dlscl1sR1on of other' questions considered 
by the Court and we concur in the result reached, but for II'Ornewhat differ(>nt 
re8l·onll. 

The Constitlltion grants COngreAs ex('lu!<ive' power to ('ontrol FlubmiAAioll of 
constitutional amendments. Final determination by Congress that ratUication by 
three-fourths of the Sates has taken place "is conclusive upon the courts.'" In the 
exercise of that power, Congress, of course, is governed by th~Constitution. How­
ever, wbether submission, Intervening procedure or Oongressional determinatioD 
of rntificlltion ('onfonIls to the commond$ of the Conlltitl1tion, 00111" for de('i~lons 
by a "political depal'i:ment" of qUeRtions of a type whicb this Court hilS fl'equ('n.tly 
designated "JIOUtical." And decillion of a "political question" by the "political 
department" to whl('h the ConRt.ltution has committed it "conclu!!ively bind!! tbe 
juc1ge!!. as well af! !fill otller officerI'!. ('iti:r.ens and Allbjects: ot .. . ; govemml'nt."· 

1 ct.. H,flle""" v. DalJl~. 301 U.S. 19, 639-40. 
• Le.er v. Garn.ett, 21)8 U.S. 1~0• .1:17. 
• .Tone. v. rTnUed IItnteB, Ul7 n.s. 202. 2012: F04fe,. v. NellRon. 2 Pet. 2113, :1O,.'). !t14;

Luthw v. B-omen. 7 How. 1, 42: I" ,." ()oopw, 14:1 U.I'!. 472. 110:11: Poolf/o 8tlfte. Telephnlle 
00. v; O,.egon. 22Jl U.S. 118; nll"l. v. Ohln, 24.1 U.R..lilll'i. 5110. "AnII' In this vl~w. It IR not 
material to In~ull'fl, nor 18 It the province of the c,,11M t& dete1'D1lne, whether the "xPcITtlv'! 
T"poJltlt'n) dr,.."mcnt", hI' right or Wl'nnjr. It I. enongh to knnw thot In the exrrrlo.. of 
hi .....nMtltnt\f)nn) (nnrtlonA, h~ hnil ,lp .. I,I.d th. ~n~.tlon. Havlnll' !1nDP thl•. \lnllpl' the 
1'."Ilnn""bllltl•• whlrh hr)on. to 111m. It I. ohlljrntol'), on th" l'eoph! an,l. jrovernm.nt of the 
1:'nlon•••• thl. l'I1urt lIB"'! 1811) Ilown the rtllll, thnt th .. Artlon of the polltl('n) hran...he. 
or th. jrnvprnm.nt. III R mntter thn-t belongs to them. I. conch'Alve." WUlIam. v. RuJJal" Tn •. 
00., 13 PP.t. 4·111. 420. . 
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Proclamation tUlder authority of Congress that an amendment has been ratified 
will carry wIth It a solemn as.<ruronce by the Congress that ratilkation bas taken 
place as the Constitution commands. Upon this asBurancc a proclaimed amend­
ment !Dust be accepted as a pa11; of the Constitution, leaving to the judiciary ita 
traditional authority of interpretation" To the extent that the CouJ;'t's opinion 
in the present case even impliedly assumes a powcr to make jutllclallnterpreta­
tion of the exclusive constitutional authority of Congress over. ilubmlssion and 
ratificlationof amendments, we are unable to agree. 

The state court below assumed jurisdiction' to detennine whether the proper 
procedure 'is, being followed between submission and final adoption. However, 
it Is apparent that judicial review of or pronouncements upon a 'mpposed limi­
tation of a "rea80nable time" within which Congress may accept ratification: 
AS to whetherdnly authorized ~tate officials have proceeded propE'rly in ratif,'ing 
or voting for ratification; or whether a State may reverse its actlononce tal{E'1I 
l1p6n a proposed amendment; and kinc'lred qne8tions. are all consistent only 
with an ultimate control over the amending process in tlle courts. And this mll~t 
ine"ita'hly embal'!'ass the course of amendment by subjecting to judidal inter­
f(>rcnC'e matters tha,t we believe were intrusted by the Constitution solely to the 
political branch of government. 

The Court here treats the amending process of the Constitution in some re­
spects as subject to judicial construction, in others as 81lbject to the fhial 
authority of the Congress. There is no disapproval of the conclusion arrived at 
in Dillon v. G1088: that the Constitution Impliedly reqUires that a properly sub­
mitted amendment must die unaes~ ratified within n "reasonahle time." Nor doe~ 
the Court now disapprove its prior assumption of power to make such a pro­
nouncement, And it is not made cleartbat only Congress has constitutional power 
to determine If there is any such implication in Article V of the CouRtltution. On 
the other hand, the Court's opinion deda1-es that Congress has the exclusive 
power to (lecide the "political queF.ltlons", ofwhetbi>r n Sta:te Whose legislature 
hall once acted upon a proposed amendment may Atlbsequl!ntly 'reverse Its posi­
tion, and whether, in the circumstances of such a case as this; an amendment 
is dead because an "unreas\)nable" time bas elapsecl, No I'uch dlvlRion hetween 
the political and judicial branches of the gO"ernment is made by Article V which 
grants power over the amending of the Constitution to Olligress 1l10ne. Undl,ided 
('ontro! of that process has been given by the Article exclusively and eompletply 
to 'Congress, The proce&~ itself is "political" In it'! entirety, from submission 
ulltil an amendment becomes partot·the' COl18titt~tloll, and Is not subject to 
jUdicial guidance, control or interference at ally point . 
. Since Congress has sole and comJlI~tifControl .over'the Amending pt'()C('ss. 
sub.iect to no Judici'al review, the views 'of' nny court upOn this proC'E'!<s cq.nnot 
be binding upon Congress, and insofar as l)Ulon'v. Gl08S attempts .iudicij!lIy 
to Impose a limitation upon the right of Congress to determine final acloption 
of an amendment, it slwuld be di'sappro"ed. If Congressional determillation 
that an amendment has bPen completed and become'lt part of 'the Constitution 
is final and remcwed·· from examination 'l'iy"'fhe courts, as the Court's pref"'nt 
opinion recognizes, surely the steps leading' to that condition must be suhject 
~o the scrutiny, 'control And appraisal of none save the Congress, the body
baving exclusive power to make that final'determlnation; '., 

Congress, possesSing exclusive pOwer 'over the amending' process, ..annot hE' 
bound by and Is under JW duty to accept the pronouncements upon that ex­
elul'ive power by this Court 'Or by the KamlllS courts. Neither state nor federal 
courts can review that power. '1'herefore, any judiMal expression amounting to 
~ore than ml're 8cknowlf'dgment of exclusive Congr~sional JlOwer Ol"er tlle 
polit.ical process of amendment iRa m!!re admonition to the CongresR In thl! 
nature of an ndviflory opinion, givE'n wholly ~ithOut constitutional authority. 

Opinion of 1IIR. JUSTICE FRANKFURTER. . , 
It if' the view of MR. .JUSTICE ROBERTS, !lIR. JmITTCr. BUCK. l\[R. .TURTH:E 

DOUGLAS and myself that the petitioners ha,'c no standing In thi!! Court. 
In endowing this Court with "judicial. Power" the Constitution presul'pn~"d 

all historic content for that phrase and relied on assumption by the judiciary
of aut.horitY" only over issues which nre appropriate for (]Ispositlon by judl!"!'!l. 
The (,,onstitution :further expllcitly indicated the limited area witbin which 

• FirM ". Clm·k. 14~ U.S. 6411. 072. 
• 2;'6 V.A. 1168: 8711. 
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judicial action was to move-however far-reaching the cOllsequences of action 
within that area-by extending "judicial Power" only to "Oases"'and "Oon­
tl'oversies." Both by what they said and by what they irnillied, the framers 
of the Judiciary Article gave merely the outlines of what were to ,them the 
familiar operations of the English judicial system aud its manifestations on 
tills side of the ocean before the Union. Judicial power could ,COble into play 
only in matters that were the traditional concern of the courts atWestmin@ter 
and only if they arose in ways that to the expert feel of lawyers constituted 
"Cases" <>r "c<>ntroversies." It was not for courts to meddle with matters that 
required no subtlety to be identified as political issues.1 And even as tlo the kinds 
of questions which were the staJple of judicial business, it was uot for courts to 
pass upon them as abstract, intellectual problems but only if a concrete, living 
contest between adversaries called for the arbitrament of law. Compare Muskrat 
v. United States, 219 U.S. 346; Tutun v., United Statcs, 270 U.S. 568; Willing 
v. Ohioulfo AuditoHum ASBn., 277 U.S. 274 i Nashville, O • .£ St. L. RI!. ,V. Wallace, 
288 U.S. 249. 

As abstractions, these generalities represent common ground among judges. 
Since, however, considerations governing the, exercise of judicial power are not 
mechanical criteria but derive from conceptions regarding the distribution of 
governmental: powers in their manifold, changing guises, dlfferenc~ in the 
apI)licntion of canons of jUrisdiction: have arisen from the beginning of the 
Court's history.' ConscioU!!l or unconscious leanings toward the serviceability 
flf the judicial process in the adjustment of public controversies clothed in the 
form of privnte litigation ineVitably affect decisions. }'or they influence aware­
ness in reco~nizing the relevance of conceded doctrines of, judicial self-limita­
tion and rigor in enforcing tilem. 

Of all this, the present controversy furnishes abundant illustration. Twenty­
one membel'S of the Kansas Senate and three members of its House of Repre­
sentatives brought an original mandamus proceeding in the Supreme Court 
of that State to compel tile Secretary of its Senate to erase au endorsement 
on Kansas "Senate Concurrent Resolution. No.8" of January 1937, to the 
effeet that it had been passed by the Senate, and instead to endorse thereon 
the words "not passed." They also sou~ht to restrain the officers of both Sell'ate 
and House from authenticating and delivering it to the Governor of the State 
for transmission to tlie Secretary of State of the United States. These Kansas 
legislators resorted to their Supreme. C<>urt claiming that there was no longer an 
amendment open for ratification by Kansas and that, in any event, it had 
not been ratified by the "legislature" of Kansas, the constitutional organ for 
such ratification. See Article V of the Oonstitutiun of the United States. The 
Kan'!1Ils Supreme Oourt held that the Kansas legislators had Ii right to its 
judgment on these claims, but on the merits decided against them and denied 
a writ of mandamus. Urging that such denial was in (lerogati'Ou of their rights 
under the Federal Oonstitution, the legislators, having been granted certiorari 
to review the Kansas judgment, 808. U.S. 632 •. ask this Court to reverse it. 

Our power to do so is explicitly challenged by tile United States liB amiC1I8 
curiae, but would in any event have to be faced. See Mansfield, O. d! L. M. Ry. 00. 
v.Swan, 111 U.S. 879, 882. To whom and for what causes the courts of Kansas 
are open are matters for :Kansas to determine." But Kansas can not define the 
contours of the authority 0If the federal courts, and more particularly of this 
Court. It is our ultimate respoIl'Sibility to determine who may invoke our 
jU(lgment and under' what circumstances. Are these members. of the Kansas 
legislature. therefore, entitled. to ask us to adjudicate. tile grievances ,of which 
they complain? .' . . 

It is not our function, and it is beyond our power, to write legal' essays or 
to give legal opinions, however solemnly requested.and however great the 
na tional emergency. See the correospondence between. Secretary of 8mte ,Jeffer­
son and Chief ,Tustice Jay, 3 .Tohnson, Correspondence and Public Papers of 
John Jay, 486--89. Unlike the role allowed to judges in a 1:ew state courts and 

1 For an eatly Instanee of the abstention of the King's Juetlces from matten political.
Bee the Duke of York'. Claim to the Crown, House of Lords, 1;460.15 Rot ParI. 375, r. ­
printed In Wambaujrh. Cn...s on Com.t1tutional Lllw. 1. 

• Re.. 6.g. the opinIon of Mr. JURtipe Iredell In OM.holm V. Geo,.gm, 2 Dall. 4.19. 4211 : 
conc1Jrrlnjr opinIon of Mr. J".tlce Johnson In Fletcher v. Peck, 6 Cranch R7. 143: and. tbe 
.. n .... collected In tbe concurrlnll' opinion of Mr. JUIIUce Brandeis In ..hhlOlJllder V. Tell­
lIe...~ Vallelf Au",o,.,f". 2117 TJ.~. 2R8. 34.1. 

"'Thl. I••uhJect to Borne narrow exceptions not bere relevant. 8ee, e. g., MoErI'" T. 
Bt. Lou" " 8. P. B1/. 00.,292 U.S. 230. 

http:1;460.15


1188 

199 

to the Supreme Court of Canada, our exclusive bUBinE.'88 is litigation.' The 
requisites of litigation are not satisfied when questions of constitutionality 
though conveyed through the outward forms of a conventional court proceeding
do not bear special relation to a particular litigant. The scope and consequences
of our doctrine of judlclal review over executive and legislative aetlon should 
make UBobserve fastidiously the bounds of the litigiouS process within which 
we are confined." No matter how seriously infringement of the Constitution 
may be called into question, this is not the tribunal for its challenge except by 
those who have some specialized interest of their own to vindicate, apart from 
a political concern which belongs to all. Stearns v. Wood, 236 U.S. 75 j Fairchild 
v. Hughes, 258 U.S. 126. ' , 

In the familiar language of jUrisdiction, these Kansas legislators must have 
standing in this Court. What is their distinctive claim to be hl're, not possessed
by every Kansan? What is it that they complain of, which could not be com­
plained of here by all their fellow citizens? ~'he'answer requires analysis of 
the grievances which they urge." ' 

They say that it was beyond the power of the Kansas legislature. no matter 
who voted or bow, to ratify the Child Labor Amendment, because for Kansas 
there was no Child Labor Amendment to ratify. Assuming that an amendment 
proposed by the Congress dies 'Of inanition nfter what is to be deemed a "rea­
sonable" time, they clllJim that; having been submitted in 1924, the prnpo!!Pd 
Cbild Labor Amendment was no longer alive in 1987. ,Or, if alive, it was no 
longer !IO for Kansas because, by a prior resolution of rejection in 1925. Kansas 
had el[hau~d her power. In no respect, b'Owever, do these objections relate 
to any secular interest that perlBins to these Kansas legislators apart from 
interest!! that belong to the entire commonalty of Kansas. ,The fact that tht>l!e 
legislators are part of the ratifying mechanism while the ordinary ('itizen of 
Kansas i'8 not, is wholly irrelevant to this Issue. On this aspect of the ease the 
problem would be exactly the same if all but one legislator had Yott'd for 
ratifiCAtion. 

Indeed the claim that the Amendment was dead or tnat it wall no longer 
open to Kansas to ratify, Is not only not an interest whkh helongs uniquely to 
these Kansas legislators; it is not even an interest special to Kansas. For it Is 

,the common concern of every citizen of the United Stat~s whether the Amend­
ment, is still alive, or whether Kansas could be included among the necessary 
"three-fourths of the several States." 

These legislators have no more !!tanding on these claims of unconstitutionality 
to attack "Senate Concurrent Resolution N\). 3" than they would have standing
here to attack !lOme Kansa.q !!tatute cla1med by tht>m to nft't>nd the ('omme~ 
Clause. By as'much right could a member of the Congress who had yott>d against 
the passage ot a bill because moved by constitutional scruplt'!! urge bt>fore this 
Oourt our duty to consider hi'S arguments of unconstitutionality. 

'As to advisory opinlons In use In a few of the state eoUrtl see:l. B. Tbayer, Advisory
Opinions, reprinted, In Le/!,al E_ys by :I. B. Tbayer{ at 42 6e leq.; artlel.. on "Advl.or~ 
Opinions," 1 Ene. Soc. ScL 4711. As to advtllOl'7 opln on.. In Canada, pee Atro,.nf!!l-G,,,f'1'''' 
/01' OntlJ"o V. AUo,.",ell-General 1M' OlJnlJdlJ [1912] A. C. 1171. Spealdng of the CAnndlnn 
.ystem, Lord Chancellor Hald"n~ In Aftomllll General !or Brill" Ool"mbla v . ..ltto.... .,., 
Gene,.al for ClJntJda r19H1 A. c. :L53, 162, said: "It Is at tlml'l!' 81ttend~ witb Incon­
venlenceR, Rnd It la not surprising that tbe Sup~meConrtGf the United States Bhould 
have steadily refused to adopt .. B1mllar proeedure, and should have contlned! Itself to 
adju(}f""t1an on the legal rigbts of litigants in actual controversies," For further animadver­
sions on adv180ry prononncementa bJ'l judges, see 'Lord Cbancellor Sanker, In I .. ,.11 TIII1 
RegnlaUon anti aontrol 01 Aeronantlc8 In CanadlJ r19321 A. C. 64, 00: • We II1mp&thbe
wltb the view expreA8ed at length by N~wcombe, :I., whl~h WR8 eoncnrred. In 1111 tbe Chi!'! 
Justice. rof Canada1 118 to tbe difficulty which tbe Court mnst experience 1111 endeavoring
to answer question" put to It In this way."

Australia followed our Constitutional praCtIce" In restricting ber eourts to IItlgt.m8
business. The experience of EngllRh history, whicb lay, behind- It ...al thuR put In the 
Au~trnllan Can8t1tutlonRl Convention by, Mr. (later Mr. JU9ticel mn:lna: "I feel strongl7
that It is most Inexpedlent to break 1111 ontbe established 1l'llctJee' of the Engllsb lawl
and secure decisions on facts which have not Ilrisen yet. 0 course, It .. a IDIltter that 
lawyerR have experience ot every day, that a 'udge doe. not lP"e the l1li me Rtt"n tIon, be 

~~ntl~e"~f;;e ~::eIIsa:eaaflt~~~~t\b!~o~e 8:fJ:~~~~nfJ~t':e::i:~~ :tt:e~1 t~~lf.,r:i~r: 
High Court,'efore CUes have arisen to make 0. pronouncement upon tbe Yaw tbat will be 
binding, I think the Imagination of jud"es. like tho.t ot other persons, IR limited. and 
th<!y are not "ble to put befare thpir minds Ill! tbe complex clr~nmRtllnC<!!l whl~b may
arl"" an(l wblch the" ought to have in their millds wben giving a declaton. It tbere Itr 
one thing more than another wMch Is r.cognlzed In Brltisb juriBprodenre It I. tbat a 
judge never giv"" It decl.lon until the facta neceea&IT for that decJ,lion bave arisen." 
ReD, Na.t. Austral. Com'. Deb. (181)7) 966-61. 

'Ree tbe .erles of '!ll.'''' b<'glnnlng with HlJllb ...... •• 01U8, • Dall. 409, tbrougb l1ltlt..,
Blate, v. West Vlr/1tnla, 295 U.S. 463. 
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Glearly"a Kansan legislator would have'llo ~taudlng had he brought suit iu 
a federal court. Can the Kansas Supreme Court trall~mute the general interest 

',in these constHutional claims into the individualized legal interest indispensable 
lIere?No doubt the bounds of such legal iuterest have a penumbra :which gives 
s(,iue freedom in judging fulfilment of our jurIsdictional requirements. The 

'doCtrines affecting standing to sue in the federal courts will not be treated as 
m.echanical yardsticks in assessing state court ascertainments of legal interest 
brolight here for review. For the creation of a vast domain of legal interests is 
tnthe keeping of the states, and from time to time state courts and legislators 
give legal protection to new individual interests. Thus, while the ordinary state 
taxpayer's suit is not recognized in the federal courts. it affords adequate stand­
ing for review of state decisions when so recognized by state courts. Coyle v. 
Smith, 221 U.S. 559; Heimv. McCall, 239 U.S. 175. 

But it by no means follows that a state court ruling on the adequacy of legal 
interest is binding here. Thus, in Tyler v. Judge8, 179, U.S. 405, the notion was 
rejt'cted that merely because the Supreme Juclieial Court of Massal'husetts found 
an interest of sufficient legal Significance for as~ailing a statute, this Court must 
'('on~ider such claim. Again. this Court has consi~tently held that the hiterest of 
a state official in vindicating the Constitution of the United States gives him no 
It'gal standing here to attack the constitutionality of a state statute in order to 
avoid compliance with it. Bmih v. Indiana, 191 U.S. 138; Bramon Oounty Oourt v. 
lVe8t Viruinia, 208 U.S.,192; Marshallv. Dve, 231 U.S. 250; Stewart v. KansU8 

"Oitl/, 239 U.8.14. Nor can recognition by a state court of such an undiil'erentiated. 
F:en~al interest confer jurisdiction on us. Colltmbu8 & Greenville R1! 00. V.' 

"Aliller, 283 U.S. 96. reversing Miller v. Oo'umbu8 c& Gr~enville Ry., 154 Miss. 317; 
, 122 So. 366. Contrariwise, of course, an official has a legally recognized duty to 
'enforce a statute which he is 'charged with enforcing. And so, an official who is 
·'oblilt.ructed in the performance of his 'duty under a stltte statute beefiusf' his state 
"C()Ul't found a violation of the United States Constitution may. ~in('e the Al't of 
December 23, 1914, 38 Stat. 790. ask tllis Court to remove the ft'tters against en­

'forcemf>nt of his duty imposl!d by the state:eourt because of nn IlRRf'rtecl lIIis­
'1!ohception of the Constitution. Such asituatiou is represented by Blod"ett v. 
: Silberman, 277 U.S. 1, and Slltillfied tlle requirellient of legal interest in Boynton
v.' Hutclleson, 291 U.S; :656, :certiorarl dismissed 'on another grolmd in 292 U.S. 
601.' '.I 

, , 
" ,'A quick summary; of tbe jurisdiction of this Court over state court decl.ioHs Irn,·,. 
no room for doubt tb.t the' foct that the l>rrpent cose I" here on CI'rUllrIJri I" wbolly 

, lrr~lr..nnt to our aB!Oum)}tlon of .lurlPdictlon. ~""tlon 25' of tbe Fll'I!t JnttiMnrv Act /rA ..·• 
'rrvlew!n/r power to tbls Court 'only over'state court'declslons denying a cIatni of f~deral 
"rl"ht. This restTictl(>n W3S, of course. born of fenr of al"obedience by tb. state ju.llclories
of n.tlonal antborlty, Tbe A'Clf:of ~ept.mhrr 6, 1916. 39 Stat. 72,6. withflrew from tbl. 
ohllgotory jurisdictioil Cllf'(ll1 wbere tbe ~t8tr d...,iolon wnR 81l.'1lln8t /I. "title. rl/rht. prl"Heg~, 
or Imm1lnlty" cloim,," to exist un del' tlte Con.stltution. Inwo, treatle. or nnthor1ti~R of the 
lTnhNI ~tnte•. Thl8 chanl1P, which wa. llU'l1\l'{'d Dlalnly b~' n d('6lrl' to ellmlnnte from 

..review as of right caAPR .,ri.injl under the Fe!l.rnl Employe,',' Liability Act. left "ucb review 
()nl~' In" cnRes whrre the validity of n treaty. "tatute or authority of the UIlItNI ~tatps 'I\'ns 

. drawn Into ~uestlon anfl the declo Ion wns agalnot the vaItrllty. ano in, ra.~. whprt> tbe 
"val 1<1 itv of a Rtntnte ,nf It .tnte or astat~ autborlty wa. drawn Into QUeRtinn on the 
'Ilrolln,}s of conflict with federnl Inw and, the d..elslon wa" In fRvor of it~ validity. The 

Act of F~bru"r~' M. 11l211. 4a 'Stat. 936. 937, extended tbl. process of rr~trlctlng onr 
'obllgatoryjur!sdoictlon by t1'l1D"ferring to review' by certiorm'i cnses In which tbe Atnte 
<'Ollrt had held Invall11 nn "antborlty." claimed' to be exercised under the laws of, the 
llnlted Stat.. or In wbirb It had upheld. 8J1'run1!tclalms of Invalidity on federol jfround •• 

,nn "sutbortty" exP,,,,illPd nnder the Inw8 of the stote•• Neltber tbe terms of these two 
,reslrietlon. nor the rontrnll\njt 'commentl! In committee report. or hv m"moors, of tbls 
COllrt Who barl A, .peclal sbar.. In llromoting tbe Acts of 1916 811d 1925. gIve aoy"upport
,for bellr"ing tbat by <'Ontrnctlng the ran~ of oblljfatory jurl.(Mctlon over stote ndjud.lca­
tions 'ConJ:re~" ..nlarjted the jurisdiction of the Court hY' removing tbe establlshed require­
ment of ,legal Interest 8~ 'a threebold ('ondltion' to b~inlt h<!r~. ' ' , 

" ',Nor does the Act of D~cember 23. 1914, lIS Stilt. 71l0. touch the present problem. By
tbnt Act. Conl1re.,. for the ~rot time gave th'" Court pow". to review stnte COUl't, d.clslons 

,8114tai"'''11 a federal right. For this purpo"" It made certiorari available. !The Committee 
T~ports Rnd the debates Olll thlAAct prove illot H. p!lrpoRe was merely to rpmove the 
.lInll.teral quality of Supreme Court review of sta.te court declslonson constltntionnl Ques, 
tlon••" to, whleh, this C011rt h." the uItlmntp ony. The Art <lid not crente " new 1~"al 

"Intrrest ... n b ••I. of review here; It. b,lIl1t on the settled doctrine that an official has a 
..11'/rall:v reeogulza,blp duty to cnrry out" .tntutr whi~h he is SlIPPoSE'd to rnforee. ' 
" .Thu., prior to the Act of 1914, the Kentucky ~ns", 1")8t, p. 474. could not have cOnle 

berp nt nil. and prior to 1I~1'6. th.. Knn"n" ea •• would bnve eome her@. If nt oil. bv writ 
of prr'or. By AUflwlng CI\Befl from "tate ('ourtJII which prpT'lot1Rly 'Could not hnve com'p hl'!re 
At .11 to COmp. here on c.".llor"r' tb. Art of l!lH l11ereTv lifted, the p....Vi0118 bar-tbnt 1l 
fp.df"rnl rlnlm ,l1n(l ,hpen fllIlIItrunp'(1-1mt 1rft pVf'ry othpr rpqul~Jtp of jtll'lRflirotlon l1nt:!hnnll'p.rl. 

!'Imll"rly. no rhnn,," In thp"r r p n"ls!tPRwno all'ret"'l by the Act. of 1111<) nnrl 1925 In 


. ~onftnlDII' crrtnln cnt,·~ori". of litigation from tile stat.. <'ourto to onr .1I,."retionary In­

Rt~n,l of oblljfntory reviewing pow~r. 
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'Ve can only adjudicate an issue as to wll\(>h there is a clain;l8nt before liS who 
has a special, individualized stake on it. Oue who is merely the self-constituted 
spokesman of a constitutional point of view can not ask us to pass 011 it. 
The Kansas legislators could not bring suit explicitly on behalf of the people of 
the United States to determine wlletber Kansas could still vote for the Child 
Labor Amendment. Tbey can not gain standing bere by having brought such a 
suit in their own names. Therefore, none of the petitioners can here raise ques­
tions concerning the power of the K;ansas legislature to ratify the Amendment. , 

This disposes of the standing of the three members of the lower houRe who 
seek to invoke the jurisdiction of this Court. They have no standing here. 
Equally without litigious standing is the member of the Kansas Senate who 
voted for "Senate Concurrent Resolution No.3." He cannot claim that his vote. 
was denied any parliamentary effiC'l\cy to which it was entitled. There remains 
for conRideration only the claim of tlle twenty nay-voting senators tha t the 
Lieutenant-(".overnor of Kansas, the presiding officer of its Senate, had, umler. 
the Knnsas Constitution, no power to break the tie in the senatorial vote on the 
Amendment, thereby. depriving their votes of the effect of creating such a til' •. , 
Whether this is the tribunal before which such a question can be raised by the~e ; 
senators must be determined even befbre considering whether the issue ",bieh 
they 1108e is justiciable. For the latter-involves questions affecting the distribu­
tion of constitutional power which should be postponed to preliminary questions 
of legal standing to sue. . . 

. 'l1he right of the Kansas senators to .be herl!,is rested on recognition by Leser: 
'1'. GaNUJtt, .258 U.S. 130; of 1\ voter's right to protect his franchi!'e. The bh;toric., 
source of this doctrine and the reasons for it were explained in lI'ill."olt v.· 
H (wnrlon, 273 U.S. 586, 540. That was an. action for $5,000 damages again~t tbe 
Judges of Elections for refu8ing to permit the plaintiff to vote at a pI'imary, 
election in Texas.In disposing of the objection that the plaintiff had no cause. 
of action becauI!e the subject matter of the Illi'itwas political, Mr. Justice Holm4's 
thus spoke for the Court: "Of course the petition concerns pOlitical action but 
it alleges arid seeks to recover for private damage. That private damage may be 
caused by such political artion and may be recovered for in a suit at law hardly
has been doul>ted for over two hundred years, since Ashby y. White, 2 Ld. Raym. 
9:J8, 3 itt·. 320, Dnd has been recognized by this Court." "Private. dalllnge" is the 
clue to the famous ruling in A8hby v. White, supra, and determines its scope as 
well as that of·cases in this Court of which it is the justification. The judgment 
of Lord Holt is'permeated with the conception that a voter's. franChise is a per- . 
sonal right, as!'essable in money damages, of which the exact amount "is peru­
liarly appropriate for the (Ietermination of a jury," see Wiley v. Sinkler, 1j!) r 
U.S. fig, \li). and: for whicb there is no i'emedy outside the·law,courts. "Althrml/:h. 
this mutter relutes to the parliament," said Lord Holt, "yet It is an injnry· 
precedaneous to the parliament, Rsmy Lord Hale said in the case of Berllard.i~ton 
v, Boame, 2 J..ev.114,·116.The parliament cpnnot jutlge :of this injury, nor give I 
damage to the plaintiff for it: tlJey cannot make him a recompense." 2 Ld. Raym. 
938, !)riR.. . 

The reasoning of Ashbll v. White and. the prnctice which. has followed it lean~ 
intra-parliamentary controver~ies to parliaments .and oublide the scrutiny or 
law courts. The procedure~ for voting in le~islative assemblies-who are melD', 
ber~, how and when they should vote, what is the requisite number of votes for. 
different phases of legislative lIetivit;.v, what.votes were cast and how they were, 
counted-surely pre matters that not merely concern. political action but. are of, 
the very essence of pollticnl action, if "llolitic.aIHhas any conllotation at all. Field 
v. mark, 14:1 U,S. &W, 670, et 8eq.j Leser v. Garnett, 258 U.S. 130, 1:J7. In 110, 
sellse are they matters of "private damage." They pertain to legislators not a~ I 

individualR but a~ pOlitical repre8entntives executing the legislative proces~. To., 
open the law courts to such controvei'~ies is to have courts sit in judgml'nt on 
the manifold disputes engendered b~·. proce<lures for Yoting in IE'gislative aesem-, 
bHes. If the doctrine of Ashbl! v. White vindIcating the private rights of a voting 
citizen has not been doubted for over two hundred years, it is equally significant 
that for over two hundred years Ashby v. White has not been Bought to be put 
to purposes like the present. In seeking redress here tlJese Kansas senators have, 
whollY' misconceived the functi()ns of this Court. The writ of ceriorari to the 
Kansas Suprme Court should therefore be dIsmissed. , 

l\IB. J118T10111 BUTLEB, dIssenting. 
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The Child LAbor Amendment was proposed in 1924 j more than 13 years 
elapsed hefore the Kansas legislatnre voted, as the decision just announced 
holds, to ratify it. Petitioners insist that more than It reasonable time had 
elapsed and that, therefore, the action of the state legislature is without force. 
But this Court now holds that the question is not justiciable, relegates it to the· 
"e»nsidel'ation of the Congress when, in the presence of certified ratifications 
by threet-fourths of thE' State~ the time arrives for the promulgation of the adop­
tion of the amendment" and declares.that the decision by Congress would not 
be subject to review by the courts. 

In DiUon v. (Jio8.~, 2.')6 U, S. 368, one imprisoned for trl1nRpOl'tation of intoxi­
catlngliquol' in I'jolation of § 3 of the National Prohibition Act, instituted harn-as 
corpus proceedings to obtaiu the release on the ground that the Eighteenth 
AmelHlment was invalid because the resolution proposing it declared that it 
should not be ollerati\"E' unless ratified within seYen years. The Amendment was 
ratified in less than a year and a half. We definitely held that Article V impliedly
requires amendments 8\lbmitted to be ratified within a reasonable time aftf'r 
proposal; that Congress may fix a reas'Ollable time for ratlllcation,and that the 
period of seven years fixed by the Congress was reasonable. 

We said: 
"It will be seen that this article says nothing about the time within which 

ratification may be had-neither that it shall he unlimited nor that it shall he 
fixed by Congress. What, then, is the reasonable inference or implication? Is it 
that ratification may be had at. anytime as within a few years, a century or' 
even It longer period; or that it must be had within some reasonable period which 
Congress is left free to define 1 . 

"We do not find anything in the Article which suggests that an amendment 
onee pl.'Oposed is to 1)(' open to ratificatioll for all time, or that rn ti fif'1l tion in 
BOmeol the States may be separated from that in others by many years and yet 
be efl'ective. We do find that which strongly suggests the contrary, First, PI-OlXlHaI 
IlJ1d ratification are not treated as unrelated acts, but as succeeding flteplt in 8 
8lngle endeavor, the natural inference being that they are not to bp widely sep­
arated in time. Secondly, it is only when there is deemed to be n necessity there-fore 
that amPlldlllents nre to be proposed, the reasonable implication being that whf'n 
prOpOsed, they are to be considered and disposed of presently, Thirdly, as ratifi­
cation is but the expression of· the approbation of the people and is to be effective 
when had in three-fourths of the States, there is a fair implication thRt it mllst 
be sufficiently contemporaneous in that numbt'!r of States to refiect the will of 
the people in all sections at relatively the same period, which of course ratifica­
tion scattered through a long series of years would not do. These considerations 
and the general purport and spirit of the Article lead to the conclusion expressed 
by Judge Jameson ' [in his Constitutional Conventions, 4th ed. § 585] that an 
alteration of the Constitution proposed today has relation to the sentln:lmt and 
the felt needs of today, and that, If not ratified early while that sentiment may 
fairly be sUPllOsed to exist, it ought to be regarded as waived nnd not again to 
be voted upon, unless a second time proposed by Congress,' That this is the better 
conclusion becomes even more manifest when what is comprehended In the other 
view is considered; for according to it, four amendments proposed long ago­
two in 1789, one in 1810, and one in 1861-nre still pending and in a situation 
where their ratification In some of the States many years since by representatives 
of generations now largely forgotten may be effectively supplemented in enough 
more States to make three-fourths by representatives of'the present or some 
future generation. To that view few would be able to subscribe, and in our 
opinion it iR quite Untenable. We conclude that .the fair inference or implication 
from Article V is that the ratification must be within some reasonable time 
after the proposal.

"ot the power of Congress, keeping within reasonable limits, toflx·'a definite 
per.iod for the ratification we entertain no doubt. ... Whether a definite period 
for ratification sholl be flxe(l AO that all may know what It II! anll speculation 
on whnt ill a rCIl~onahlP time may be nvohlcd, 1M in onr opinion, a matter of detail 
whldl Uongl'MA may <l.·tl'rmlllc 11M an IIICl<l"lIt or U:H Jlowr.r to deRlgllllte the mode 
fIr J'IIf1f1''1If:IIlI1. It '" IIl1t (11l(-~I'otll!.1 !.hnt ~I!Vf'11 yl'nl'~, thl! pf'rlorl IIx('d In thlR lll-' 
Hlnll"I', \VilA l'''IIHllIllllIIP, If JIIlWI'I' ,,"IH/I'<1 til fix /I ,1,-111111" tltI\fI; flnl' "fII.hllt wPI\ 
I,,' "",,,,/1"'''',1 ('II11Nhh'rllllC /I". 1"'1'11,,1" wllhlll wlll"h 1II'Ior nlllf·n.11H('nt.H wnro 
rIIl.IllI·II," 
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Upon the reasoning of. our opinion in that <!ilse, I would hold that more than a 
rensonable time had elapsed- and that the judgment of the Kansas supreme 
court should be reversed. 

The point that the question-whether more than a reasonable time had 
elapsed-Is not justifiable but one for Congress after attempted ratification by 
the requisite number of Stntes, was not rals!'d by the parties or by the United 
States appearing as amiclls cllriae; It was Dot suggested by us when ordering 
r!'nrgument. As the Court, in the Dillon cllse, did directly decide upon the reason­
ableness of the seven years fixed by the CongreAs, it ought not now,wlthout 
ht'nring argument upon the point, hold Itself to laek power to decide wheth!'r 
more than 13 years between proposal1by Congress and attempted ratification by 
Kansas is reasonable. 

ME. JUSTICE McREYNOLDS joins In this opinion. 

-[From the Congressional Record, Aptll19, 1967] 

VALIDITY OF CONSTITUTIONAL CoNVENTION PETITIONS REGARDING REAPPORTIONMENT 

Mr. TYDINGS. Mr. President, several weeks ago the distinguished Senator 
from Wisconsin [Mr. PaoxMIBE] and I called attention, on the floor of the Senate, 
to the clear possibility that we are approaching another chapter in the battle 
against malapportloned State legislature/,l. We noted that 32 State legislatures 
had, at that time, apparently petitioned Congress to call a convention to propose 
specillc amendments to the Constitution dealing with legislative apportionment. 

If two more State legislatures petition Congress for a convention dealing with 
flny aspect of legislative apportionment, I expect that the Slime forces which were 
defeated twice during the 89th Congress in their attempts to authorize legislative 
malapportionment will rush back to the floor of the Senate demanding that 
Congress fmmediately call a constitutional convention. Their arguments, no 
doubt, will be deceptively simple, They will cite article V, of the ConstitUtion: 

"The Oongress ••• on the application of the legislatUl.:es of two-thirds of the 
several States, shall call a convention for proposing amendments .., 

They will contend that 34 valid petitions had been received, and that Congress 
must immediately call a convention. 

-CHRONOLOGY OF CHILD LABOR AMIIlNDMIIlKT 

(A Stllte Is said to have "rejected" when both Houses of Its legislature passed re.olu­
-tlons of rejection, and to have "refused to ratlf,." when both HOUBes defeate<l resolution 
for ratification.]

June 2•• Hl24, Joint Resolution deposited In State Departmen.t. In that ~ar, Arkansal 
~atlfied; .North Carollua rejected. Rnti1!catlon, 1; rejection, 1 • 

.1925, Arizona, CMlfornfa and WI8conllln ratified; Florida, Georgia, Indlanll, Kanon.,
Maine, Massachusetts, Mlnnesotn, Missouri, New Ha.mpehlre, Pennsylvania, South Carolina,
Tennessee, r:r'exas, Utah, andVermon t rejeeted; Connectiout, Delaware and Soutb Dakota 
,refuse<l to ratify. Rat/flcat/ont 4.. reJectlon!, 16 i retultallt tOf"IJtIIY1.3. 

,1.026, Kentucky and Vlrg nla rejected. Rah~catlo1", ~: rejeonofllt, l8; ",f",al" 10 
,a.tilY,3.. . " 

19271 Montana, ratified; Maryland rejected. RatljlcatiOfllt, 6; re/eoUom, 19; relu,al. 

to J'"8~tYc!ioraao ratlftell. Ratifications, ,. f'8}eotlon,19; re!u8aJ3 fo ramU 3. 
11933, Illinois, IOWa, Michigan, New l'erl!CY, .Nor£h Dakota, Oblo, Oklahoma, Ol"!'gl>n,

'Washington anD West Virginia ratified. as did alSo Maine, lIlinnesota, New Hampshire.
and PennsYlvan.ja, which had rejected In 192(1. Rati!lcation", .0; r"Jection., (ell",I"o"nl1
Jiltate....b.equentlll ratify/nil) 16' refUsal. to ratifu, 3. . 

1935, Idaho and Wyoming ratlfle<l, as did Utah and Indiana, which had reJectM In 
1925. As In 1925, Connectlcnt refused to ratify> Batljlcatiofllt, U; reJection., 13; refuBal. 
:to ratifll, 3. ., 

1936, Kentucky, which had rejcete<l In 1926, ratified. Rati!lcaHofllt, 16; ..eJectlofllt, 11 .. 
refu .•al. tD ratifll, 3. 

11937 Nevada nnd New Mexico ratified, as dill Kansas which had rejected In 1925. 
1I£888Rcbueetts, which hlld rejected In 19025, refused to rrutlfy. RrltI!lcatlofllt, 18 .. reJection" 
11 : ..efu,al. to ratifll, S. 

Six States are not included In this 1I8t: Alabama, LoulBiaua, MisSissippi, Nebraska,
New York and RhodJ! Island. It appears tbat there hR. never been a vote In Alabama or 
"Rhooe 1.llIod. LoulllJann hOUR. of representatives has three times (1924, 1934 "lid 19311)
<l.fcnterl resolutions Cor ratification. In IIl1ssll18lppl, the Senate adopted resolution {or 
rn tln~ntl"n In 1 O~4, h·ut In lO.36 another Senntp resolution (or ra IIllation wns nI1......r\1 
"'Ilorted, In NrhroHkn, II,. Hon ... IleCented rn.Unention resolutions In 1927 anrl l!J~", 

. hnt th,' f\l'nnt. PRR8rti 811Ch n r~8olutlon In 1929. In New York, rntlflca.tlon, WRa drr... !",1 
~hl,tbe nOUBe In 198tl nnd 1987, Rnllin the latter YPRr, the Senate Ilfl88ed sncb a resolution. 
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Mr. Pre~ident; we In Congress must be prepared for this new assault on the 
prin~iple of one-man, one-vol-e. These latest tactics present gravely disturbing 
questions which have potential impact far beyond the apportionment iMue itself. 
I should like to explore these qwstions today~before any resolution is before 
us in Congress-so that we 'might calmly examine the meritsof the posllible 
demands fOI' a convention before the proponents attempt to stampede us into 
conveliing an ill-considered constitutional convention. 

I wish to discuss two questions today. These are not the only questions regard­
ing the validity or meaning of the petitions now before Oongress, but I believe 
these questions have particular importance. The first question I wish to discuss 
today is, Should Congress regard as invalid petitions from malapportioned 
legislatures calling for a constitutional amendment to authorize malapportion­
ment? In my jUdgment, the answer is "Yes." Both the distinguished Senator from 
Wi~consill and I took thiR position all the Senate 1100r several weeks ago. Toclay 
I RbaH spell ont in somewhat greater detoil my justification for this position. 

I begin with the premil'e that a malarlportioned State legislature abridges the 
fundamental rights of citizens Jiving in more populous, under-represented dis­
trictf'. As the Supreme Court stated, in ReUlloZds v.. Sfm8, 377 U.S. 533, 567 (1964) : 

'''1'0 the extE'nt that a citizen's right fo vote is debased, he is that much less a 
citizen." '. '. I;",>" . ,) , 

l'Iilllal)portioned legislat11l'es brought a vast number of political injuAtices to 
('itizeIlR ill under-reprl'sented districts, both through legislation favoring over­
rPl'resen teel interests and through falling to enact legislation on behalf of undel'­
rPllreRcnted interests. But these illjUl!ticeA cannot, as a practical matter be erasNl • 
hr a stroke of the pen-either in the courts, or in Congress. As a Federal: conrt 
of appeals has Atated, to rule. invalid all legislative acts-'-Or even thoRe acts Which 
appeared to favor over-rel)reSE'lIterl interests-passed by malapportioned legisla­
tures "would produce chaos." Ryan ,v. Tinale1J, 316 F. 2d436, 432 (11th Cir. 106.3). 
;)loreo\'er, it is not necessary to resort· to this extreme !!tep. The many injustices
of malapportionment can, I bE'lie"e, in most cases be !!ubstontia:lly corrected sim­
ply by election of new Statp legislatures under constitutionally sanctioned 
apportionment. . '. 

In certain circum$tances. Ilo\\'E'"e1', malapportioned legi1<Jatnres ran take action 
which flagrantly violatE'S the dti1.ens' right to equal representation and which 
even after reapportionment C311110t readily be corrected. The ·COUl't,~ have recog­
nizeel this probl('m. al1(l ho\'e ueted to protect tbe rights of State citizens to equal 
representation by forbidding snch action by l11alapportioned legislatures. 

A Georgia case IllUAtrll tes tbis. In Toombs againl'lt Fortson, a three-judge 
F('(leral court enjoined tIle Georgia General Assembly from calling a constitu­
tional convention to revise the State constitution "until the' general assembly is 
reapportioned, in accordance, wl~h constitutional standard!!.'.' In its I1rder, the 
con rt ~tated: ' 

"We do not fl'el thiit it. would be proper to permit SUch new constitution as 
nw~' be" prOI)()sed to he sul>Il1itted t.o, the people fell: ratification 01' rejection when 
it is, as il' the cns('> here,proposed Hllcler conditions of doubtfulll'gality by a mnl­
apIlc)l·tlllllt'd Ipg-isJaUYe h(ld~'. (Order <lat!'(l .Tune 24, 1964, Civil Actioll No. 7RR3.)" 

As this order waR being oppea J('{l to the Supreme Oourt of the United Stat.es, a 
Ill'''' election WIlS held' in Georgill. The Supreme Court remanded the case for a 
determination 'whether, in view of the new elections, the order was Atill necessary. 
(379 U.S. 621 (1965).). As Mr.: Justice Hurlan pointed ,out in his dil'lseuting 
opinlo11, thi" disposition ,clearly indicated that the lowet court could properly 
issue the injunction. 

Acti\cm by n malapportionrrl legisla'ture. to undermine the conl'ltitutional 
principle of one-man, one-vote is, of coursE', theinost direct and fiagrant 
nhrirlg-rmeut of this con"titutional right. Every first year law student knows 
thl' hasic principle of equity thn t. a claimant "must come into court with cll'1l1l 
IWl1dFl" lI('fore the court will hear his claim. In my: judgment. no illegallY 
HpportiolJed legislature has "dean hand"," in calling for a c:onstitutionalconven­
tion to legitimize its own iI\('gnllty. A mala]lportioned' legislature may be com­
)If>tPflt, peUlling it~ rl'apTlortionml'nt. to ]}a"s legislation generally. But such a 
legi"lature has no competence to initiate ollll'n(lments to the Constitution to make 
J<'g'flJ itA OWU ille!!,ality. A thl'l'e-;ludj(c Fe(leral court in Utah hn8 clearly ref>og­
lli?:",1 thr~ principle. In Petfl.,k('11 v. Ramptoll, 2:)4 F. Supp. 365, 373 (1965), the 
C""1'1 ~tnle!l: 

"Well-kuown !!,pncrnl principiI'S of eqnily l'C'quire that the [lllalopportionpd1 
Ipg'i,lniure lI!>t C'oll"lder or \'otc· UpOll nl1~' pl'op(l~al to 'nmelHl Ihp COIIl'titutioll 
of the Unitpc\ Sta\:f'R all tlIP subject of If'giAlntlvp reapportionment." 
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A('col'd-ingly, Oongre1!s should refuse tOIlC('('pt froD! a malnpportioned legisla­
ture "nny proposal to amend the Constitution of the United States on the 
suhject of legislative reapportionment." 

The Petuskey case reveals the strategy followed by proponents ola constitu­
tional convention for a(loption of a malapportionmellt amendment and provides 
an additional argummt for holding convention petitions invalid. In 1964, the 
court observed the following, regarding the State legislature: " 

"We note here the somewhat widespread public statements of !;lome persons 
who are,or may be, charged with the re~ponsi'bility of law-milking that 
reapportionment is a subject upon ~'hich they are 'willing to drag their feet' or 
to 'await potential changes in the f('deral law or Constitution.' .. 

A year later, when the State legislature remalne(l malapportioned, the court 
"t.nted: 

"Jror a very long period of time all' efforts to obtain a cOlIstitutiOIlRlIy 
allpol'tiOlH'd legislature In this State have' been frustrated," 

The court then observed, in a footnote: , 
"Tt is intl're"ting to note the speed bywhicl:i' the last State legif>lllture 

lllf'll1orialized Congress to call a constitutional convention to provide for 1'1'­
apportionment 'on factors other than population' •.. compared to the Leglslll­
ture's heRitnncy to properly reapportion under the mandllte of this court." 

~I'his pattern of hostility to court orders for real.lportionmf'nt, Iltternpt!< to 
delay implementation of :those' orders, and feverish activity to force n constitn­
tional amendll1ent le~itlmlzlng m'alapportionment was repeated In other State 
legislaturN! acrOSR the country, including my own. Of the 29 State legIRlatur('~ 
whieh have petitioned for a convention to propose a constitutional amendment 
to authorize apportionment on "fllctors other thlln population," 23 were unconsti­
tutionally apportione<\ at the time the petition was Ilpproved; 13 of those 2:.! 
legislatures were under conrtorders to reapportion, and litigation was pending in 
the other 10. Moreover, 24 of these 29 petitions were passed in the sllme year, 
1965, In legii'llative session~ immediately following the Supreme Court's 
decision in Reynolds 'again~t Sims which' elucidated tile .one-mlln, one-vote 
pl·inciple. Thf'se petitions were pnssed in haste,wlthout the meamred d{'lilwr­
ativeness which should IlCCOllIlJany the weighty responsibility of proposlng an 
amendment to the Constitution of th{' United States. 
. We mURt Illotforget that,although the :reapportionment (lecisions were 

weleomed by the grellt majority ofcitb;ellR in this country, tbo~e rlf'('i"ions were 
most unpopular Ilmong the defeated litigants~the malllppol'tioned State legis­
Illtnres themselveR. Th{'~e defeated litigants hAd· mAny rpasons to l'e8('nt and to 
oppose tJle r{'apportionment or(]{'rs. For 11iiltiyrural legislators, the orders 
meant that they would IOfle their jobs.' For ms'ny who might expect to he 
reelect.ed In a constitutionally apportioned l!'gislature,reapportionment n{'vertil{,­
I!!R!l meant the disllppellrance of the old coalitions of overrepres{'nted intere~ts 
which give them effective power. In additioll, many court orders required spe<'ial 
sessions of State legislatnres to adopt reapportionment plans. As we in thi.. 
Chllmber know, specilll Resslons are not'llart,j('ulllrTy popular aDlong legi81atul'(,~. 
l'l'titions to legitim!?:emalll]ljlortionll1ebtwhichwereIlJlprovedumlerthE.se(.ir ­
(,llmf'tanceswere, In truth, little more thlln 1'I\lIl~n gestures of annoyance, Ami 
defial1('e. These petitions were passed without the clllm, unh1lrrled explorAtion 
of merits and demerits which flhould properly a<'!comllany the proposal of Il 
eonventi.on to amend the Oonstitution of the Unit{'d States. 

Because of :the circumstances In which most of thE'se petitions WE're approved, 
I believe that the Congress should disreganl thl'm. B£"Cause mo~t of tllese petitions 
were approved by unconstitutionally Ilpportlonec1; legisilltures, in flagrant dis­
regard of the rights of all citizens wlthin'the States for equal representation, I 
belif've that the Congress mu!!t rllsregRrd them.' , 

l'here is an additional, compelling rellson that Congress should disre(rsrrl 
pl'titionR submitted by mnlnpportioned ll'gislntureil. In judging the vnlldlty or 
petitions for constitutiolllli ('onv('ntion. Rubmltted by State I{'gisilltures under 
n rti(']e V,Congres8 (']f'arly hal! the Il uthority to rule out petitions on the ground 
thnt circumstllnces which led to t1lPir submlsslon have 1lI1lterlnlly chang('ll. 'I'lli!! 
authority Is precisely annlogous to COl1gres~ power, upheld by the Sl1pr{,1l1e Comt, 
to disregard the rlltlftcation by the Kansas Legislature of a constitutional amend­
llH'nt-'--<lenling with ('hild labor laws-after clr('umstllnce~ whl(,h had led to 
the propo"al of the Illllendml'ut had materially changed. Ohief Ju~tice Charle~ 
I~\'aIJH Hllghes. speaking for the Court In Coleman v. MiUer (307 U,S. 4.'J3, 4r.~ 
(103!))) stated: 

http:eonventi.on
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"When a proposed amendment springs from n conception ot economic neeus, 
it would be neces~ury to consider the ecolltlluiC conditions prevailing ill the 
country, [andl whether tllese had so far changed since the submission as to 
make tlle proposal no longer resp{lnsive to the conception which inspired it •.. 
This question can be decided by the Congress with the full knowledge and ap­
preciation ascribed ttl the national legislature of the political, social and economic 
conditions which have prevailed during the period since the· submission of the 
amendment. " 

I submit Mr. President, that the reapportionment of State legislatures which 
had submitted petitions to avoid such reapportionment is a political and social 
condition which has "so far changed since the submission-of the petitions-as
to make the proposal no longer responsive to the conception which inspired it." 
These petitions must be disregarded because the State legislatures which ap­
pf(~"{>d them no longer exist. Of the 23 malapportioned legislatures which 
allProved "factors other than population" petitions, 19 are now constitutionally 
ll!)porlioned and elections uuder the new apportionment have been held. In 
two other States, elections are soon to be held. If a cODvention to change the 
present constitutional principles of apportionment is to be proposed by any of 
these state~, the reapportioned legislatUres shall consider the question.

The decision of the 'Supreme Court in Dillon v. GlOIIB, 256 U.S. 368 (1921) is 
lllso directly in point. In that case, Which npheld Congress' power to place a 
specific limit on the time permitted for State legi8latures .to ratify the 18th 
amendment, the Court stated at p. 375-­

"An alteration of the Constitution propo~ed today has relation to the sentiment 
and the felt needs of today, and .•. , if not ratified .early while that sentiment 
may fairly be supposed to exist, it ought to be regarded as waived, and not 
again to be voted upon, unless a second time proposed 'by Congres.~." 

Iu that cnse, the time limit was 7 years. Here most State 1egislatures hllve 
petitioned Congress within the past 2 or 3 years. But the principle still applies 
to invalidate these petitions. It is not the lapse of time, but 'rather the lapse 
of the malapportioned legislatures themselves which clearly indicated that 
the Ilame "sentiment" in the newly apportioned legislatures may not "fairly be 
supposed to exist." These petitions, therefore, "ought to be regarded as waived, 
and not again to be voted upon, unless a second time proposed" by a consHtu­
tiOlially apportioned State legislature. . 

Based 011 the considerations I have discussed, which in my view demonstrate 
the manifest invalidity of petitions dealing with reapportionment submitted 
by malapportioned legislatures, at the present time the Congress has before it 
only six valid petitions from State legislatures for a convention to propose 
an alllendment authoriZing appol'tionment on factors other than population aud 
no Ylllid petitions whatso~ever for II. convention to propose an amendment de­
priylng ]'ederal courts of jurisdiction regarding legislative apportionment. 
Thirty-four valid petitions-two-thirds of the sewral States-are, of course, 
required before Congress must consider calling a convention. At the present 
time, we area long way from that number. 

Mr. President, the second question I want to discuss today is-cyen as­
suming the validity of all 32 of the peuding petitions dealing with legislatin~ 
apportionment, must the Congress call a constitutional convention if two more 
States suhmit petitions on this subject? In my judgment, ,the answer to this 
que~tion is "No." It appears that if two more legislatures act, 34 of the State legis­
latures at some time will have called for conventions dealing in BOrne manner 
with legislative apportionment. But the convention calls now before the Con­
gress differ in crucial respects. Twenty-nine of those petitions call for a con­
vention to propose a speCific amendment-detailed in the petitions-to permit one 
house of a State legislature to be apportioned on the basis of ''factors other than 
population." Three of those petitions call for another fundamentally different 
amendment, one which would deprive the Federal courts of any jurisdiction re­
garding apportionment of State legislatures. I 'do not think the Congress would 
be justified in consWel'ing these two different types of petitions as calling 
for the slime constitutional convention. 

It if! not correct to assert that all 32 State 'legislatures which hll ve thus far 
slIbmitted petition!! want a constitutioDlll convention dealing generally with the 
snhjpct of legiRlative apportionment. The Stnte l('giRla tures have not said this. 
Rome hnve ealled for a conveutlon to prow)!!!' OIH' "peeific !Illll'lHlment; others 
wallt rt ('()/IvenUon to pro(lo~e 1I11otlH'r ~pN'ific 1l1l"'Il<hllC'nt. I do not think we e/Hl 

aRRume that n legislature which called for an amendment to keep the courts out 
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ot .apportionmeht cases would be just as haPPJ to have an amendm~t which 
keePs the courts in tho~ .cases, but alters the apportionment standards appUecl 
by the courts. 

Even more Importantly, the quei!ll:lon whetber Congress could place any Hmlta­
tion on the powers of a constitutional convention would be dangerously oompU­
·cated If Congress were to lump together two dUferent kinds of.cal18 for conven­
tions. The most tron'blesome unanswered question In article V of the Oonstitutlon 
is whether Congress can limit the powers at a convention. called. to propose 
.amendments. I beHeve that the Congress, If it calls a constitutional convention 
In response to the present petitions, must narrowly and clearly circumscribe the 
powers of that convention to insure that the whole fabric of our. framework ot 
government is not brought into issue. Unless the Congress can caH a convention 
with powers strictly limited to those specifu:!ally requested by tw~thirds of the 
State legislatures, then I believe the convention could too easily Tiew its power
.as unlimited, and could too eaSily justify ignoring Congress express Hmitations. 

There is little precedent to guide us on the question whether Congress can limit 
the power of article V constitutional conventions since none has been called since 
tbe first convention which drafted the Constitution itself; Every other amendment 
to OUl' Constitution, including the cbel'ished Bill of Rights, has been fin>t delib­
-era ted and IllIproved in the Congre'!l8 before being proposed to the States for 
ratification. The proponents ot:·the malapportionment amendments bave resorted 
to attempting a constitutional convention becRuse the Congress deliberated on 
~e 'Proposed' amendments, IIIw the cl.-r dange1'l! in them, and .r('jected them. 

The Congress, in deUberatlng on those amendments, also saw quite clearly 
certain forces which, behind the scenes, were among the most ardent advocates 
for m1llapportionment-'the tar l'ight-wing, anti-clvil l'ights, and S'P8cial interel!t 
big business groups which have tor years controlled the rotten borough leglllla­
tures tor their own profits and the public's 10Sll!. Thl're ill danger, I think, that 
those groups would attempt to . dominate a ~nstltutionalconventlon called to 
consider malapportionment a·mendmenta. And I shudder at the prospect that 8 
constitutional convention, thus dominated,wonld be free to reopen every sentence 
;and paragraph ot.the U.S. Coni!ll:itution. . ,.: '. " . 

The reasons for'the uncertainty in article V regarding whetber Congress ('an 
limit the powers of a constitutional convention arise trom' .the bistory which pre­
·C('ded the calling of the flrlrt Constitutional Convention, and the debates at the 
'Convention itself regarding article V. After 1780, the wenknl!8ll8S ot the Articles 
-of Confederation as an instrument of government quickly became a'PJlllrent-ln 
particular, the lack ot authority. in the central government to raise revenue, to 
TegUlate interstate commerce, or to exercise general coercive pOWers to enforce 
its laws. M01'9over, the veto power which the Articles .placed in any single State 
made amendment impossible. By the end ot 1786, all States· but Rhode Island had 
petitioned the Congress to call· a convention to re-examine generally the smlclure 
~f Government ma'bliSbed by the Articles. The Congress in February 1787, n>­
fused to issue such a general conventwn call, but called a convention for tbe "lIOll' 
and express purpose of l'evislng the Articles of Confederation" and reporting
back to the Congre_Prltchett, "The American Con~titutlon," page 14. 1950. Thl' 
'Constitutlonal Convention which met: in May 1787, Ignored this limitation and 
con!!idered itRelf, as -the Pr('lltmble to the Constitution indicates to speak for "we 
the people of the United States." . . '. 

In the convention debates. on article V, there is ~ome1!Vldence that conBt1tu~ 
tional conventions proTided for Iby that article, eouldalPo ignore the limitations 
placed On it 'by Congress ond instead purport to spelik for "the peopl('." The fll'l'lt 

.draft of the constitutional provision dealing with the amending power stated 
that, when two-thirdS of the 'State legislatures applied for an amendment, the 
Congress "shall call a convention tor that pUl'pOee."Madlson's notes of the Oon­
vention record that he was distul'lbed by this proVision. "BOWi" he 'aBked, 'ow.. a 

. convention to be formed? by what rule.decl.,e? What the lon!e of Its acts?'!-2 
Farrand, "The Recordsot the. Federal Convention of 1787,"..at 558. H.dlllOn 
moved successtolly for reeonsideration ot the proTisian,., .; ..': 

The second dl"Rtt gave the Congre88 exclusive power.to propose constitutional 
amendments, wlthno provision for conventions. {)OlonelMllson, of Virginia. op­
posed vpstinlt exclttslve power to pt'O');JO/'Ie'llmendm('nts in the Congress. MallOn's 
marginal notes on his roilY ot the draft ot ..the Constitution pt'oVide hi" 
rooMnlng:. ., ..1, ;", • 

Uny thl" Rl'tlrll', ConlO'l'fIB nnly fwoul(l] have the power of pi'oposlng amf!noi­
mentll at IIny future time to this ronstitutlon amll"hl)uld It ever prove so OIJllm<!­
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sive, the whole people of America can't mal,(' 01' ev\,n propilse altel'ntiOU8.to it: a 
doctrine utterly subverflive of the fundamental principles of the rights ami 
Uberties of the people, (2l!'arrand, op, cit., at 629 n. 8)" 

Mason stated these objections, and Madison l't'iteruted his concern,,; about the 
form of such conventions and his llreference for clearly leaving the fuudiol1 of 
proposing amendments with the Congress. Maoison was, however. willing to have 
Oongress "bound to propose amendments appJipd for by two-thirds of the States" 
-2 Farrand, op. cit. at 029-30. l!'rom this debate, the draft af article V was 
changed to its present form so that either the Cong-ress or a convention called by 
Congress, on application of the States, could 'propose constitutional amend'llll'uts. 

Article V thus appears to be a compromise between Mason's view, that a con­
vention must be free to EqJellk fOl' "the whole people of America" and bypal<8 the 
Congress altogether in the amending process, unrt Ma(Uson's view that the COII­
gref'S should retain a clear role in proposing', al1lendments. On the b,'lRis of this 
constitutional history, however, the question whether Congress ('ould validly 
restrict the po\\'('r8 of a constitutional convention is not free from dou'bt. I might 
note that the distinguished minority leader, S('nator DIRKSEN, has expressed silu­
lIar views. The Chicago Tribune of Monday, March 27,1965, reported that in an 
addreRs 2 years ago to the Natiollal Grange, Senatol' DIRKSEN made the following 
remarks: ' 

"There can be and is a genuine fear of a constitutionalconventiOil on the i',u't 
of Illany thonghtful people who urgently are working toward enactment ofa 
constitutional amendment. The fear is simple, There has never beel1 a eoustitll ­
tional COllVE'ntion since these United State.~ became a nation. There is strong Il'gal' 
opinion that once the states ha\'e mandated a conventiQn, the courts nor the exec­
utive can control it, .guide it, or establish the matters with which it would deaL 
A constitutional convention, many sincere people belieVe, would, once unlo(']'l'd, 
spread in every direction." 

I think aU of us in the Congress would readily 'ngree--no matter what om' 
views on the apportionment issue---that the Constitution as a Whole. and 0111' 

framework of government under it, should not be freely' tampered with b~' It 
constit,ntional convention called by this Congress. As I h'ave'stated, there Are 
grave dolibts that Congress could Validly 1imit a conv~ntion called under article 
V. But if there is ever a remote possibility that II. convention could be limited. 
Congress would justlfy impOSing a :limitation only if it counts together, for 
purposes of aggregating the necessary two-thirds; petitions from State legisla· 
tures which request conventions for exactly-to the letter---thesame purposes. At 
the Ilresent. time, Congress has recei ved no more than 29 'petitions calling for, a 
eonvention dealing with the same specific aspect of the ,reapportionment ist"uf'. 
We must therefore conclude that, even assuming the validity of these 20 peU' 
tions, at leaRt five more State legislatures must petition the Congress before allY 
issue regarding a convention call i'spropel'ly before us. . 

[Fr,om the 'Co~gres.lonOl ;Recorui Apr. 10, i961] , , 

VAI.IOITY OF' CONSTITUTIONAL 'CONVENTIOil'PETITIO'NS 
, REGARDING REAPPORTIONMENT 

,< i • 

Mr. DIRKSEN. 1\[1'. President, 011 June 15, 19('>4, whell' the Supreme Court in it~ 
decision in the case of Reynolds against Sims 'handed down what has becmne 
qnite a celebrated one-ml111. one-vote decision, I toolc immediate excellt\on,. 'awl 
in .January of'11l6!}. I intro(juced the firflt resOlUtion for a constitutional amend­
ment to prel'erYe in the Suates the right to determine their. 'own destinies;, RH 

for' as their legislatures were concerned. I was in pretty good company because 
over a period of time no less a persoll than JUF<tice Frankfurter took the position 
that that was a legul thiclcet, or a politica.l thicket, into which the Court shol1ld 
not'ventu1'e. 

1\11'. Pi;esident, once more I wish to reemphaRize what,the primary issue iH. 
It is not one-man, one-vote, as such. It is the right of a State legislature to de­
termine the complexion of at least one of its branches on a basis other than 
population. ~rhat haRis cnn be geography; It con IH" economic Int!'rest; it can hI' 
one ot n .dozen things; bnt it does preserve in the Stotes the right to make that 
self-detC'rDlination. 

I am afraid those fearRome persons In this body, who RO freely express th!'ir 
(f'orR, evhlpntly have no tr\l~t In the people. 'I'hot iF! another issue. I tru~t the 
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people. We tru"t the people who ReIHl us here. I know of no goou reason why 
Wl' ~hould not trust them to exercise a very clearly defined constitutional power, 
which is lodged in them by virtue of article V of the Constitution. 

I call attention to the fact that when we were Hnder the Articles of Confedera­
tion, therewas a provision in article 13 to the effect that those Articles of Con­
federation could not be amended unless every State!-every State, Mr. President­
approvingly ratified the amendment. The result; ~vas a stalemate in our Govern­
ment. Rhode Island blocked a very important amendment all by its little lone­
some self. Others have blocked amendments that were deemed to be quite 
necessary for· the functioning of those articles. 

The J1ramers of the Constitution saw that difficulty when the first call went 
out. Interestingly enough, 1\11'. President, the call did not go out to gather in 
Annapolis or Philadelphia for the purpose of {rllming a constitution. The call 
indicated that they were going to revise the Articles of Confederation. 

There were timid souls then, who said, "Oh, don't touch this hOly document." 
Why,thel'e had been people in those days who said, "Don't get into difficulty 
with King George and his Ministers. Let things stand as they are." 

Of course, the law of life is either to change or d~cay, and change is eternal. 
That iR one thing in this lw1verse you can bet on, and bet everything you have, 
because cliange is eternal. 

Xow, they finally fabricated the Constitution, but that Constitution had to 
Itp .old to the p('ople. The three great ~ulesmen were John Jay, James Madison, 
and Alexnnder Hamilton. Of all the papers that were written to sell that docu­
ment to the people, those written by Alexandl'r Hamilton were by far the most 
prolific. ' 

'fhere are 85 papers of articles in the Federalist Papers, and Hamilton wrote 
'5l of the 85. In No. 85 he dealt with the question of amending the Constitntion 
of the United States. He did It in avery forthright fashion. Hamilton was aware 
that things are not static, and that there come times when the people may' want 
to have their Constitution amellded,for after all, this is' a government of the 
peo]lle. 

The Constitution. in the Preamble, recites: 
, ','We the people of the United Statl'S, * - -do ordain alld establish this Con­
stitution for the United Rtates of Aml'rica." : 

Today timid voices are raised, "Oh, don't touch the Constitution." We have 
heard that before and it has been amended more than a· Score of times to indicate 
that it cannot remain static when the need arisl'S. 

When I introduced that joint resolution for a constitutional proposal to take 
care of this rlecision by the Supreme Court and leave the complexion of at lea!1t 
olle branch of the legislature in the hands of the people of the State, we forl'Saw 
Ht that time the difficultieR that were going to arise. I mentioned it in this Chnm­
bel' at the time when I warned the Sf'nate: Watch out. because this is dynamite. 
It is provIng now to be dynamite. Much of the argument that has been made 
is quite irrelevant to the issue. I pointed ont at that time that every elective 
body might be subjeet to the one-man; one-'Vote principle: 

Yesterday that question arose in the Suprertje'Colirt, because I have here an 
f1l'ti('le~ntitled "High Court Ponders One-Vote Issue." What is involved? There 
is involved a city.coDncll. a park distriet, It county board, and particularly, the 
Houston Cullnty Board of Revenue and Control in Alabama. 

In the ('onrse of the argument before the,Court. one of the attorneys gave his 
opinion that about 20,000 of the Nation's 90,000 local OOdi~ would be affected. 
, I,et me ju-t recite the last paragraph and then I 'shall insert the entire article 
in. the Record. ' 

"But Truman Hobbs, lawyer for the Houston County board, insisted that most 
of the board's work was administering 1000 miles of rural roads. He said the 
city '('ouldu't care less' about county roads and ,1'l1l'al residents would suffer If 
th(' city dominat.,d the county board:;' . 

Thnt could apply, they ,say, to !lome 20,000 commnniti!'s. It is no surprise that 
the Honorable Thurgood Marshall, the Solicitor for. the Department of JU8­
tice, went lJeforelhat conrt in March and filed hisjnemorandum his notice that 
tIl!' D€'partment of Justice intended to intervene,": " 

It is beginning. Here is the clarion, call. Let us walt and see what is'giJlng 
to happen hecatlse we have taken away from 'the State~ tM rigbt to make. that 
dpt!'rmination and, In ~o doing, I think that we have violated that fll'l't flaered 
clnuse of the Preamble which states, "In oroer to form a more p!'rfect Union." 

Mr. HRUSKA. Mr. Prel'ldent, will the Senator from Illinois yielci? . 
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Mr. D'umsEN. I yield. 
Mr. ,HausKA. The Senator properly points out that with respect to the one-­

man, one-vote rule the effort is being made to apply it not only to State legis­
latures but also to the local political Bubdivisions which, in every case, are the' 
creatures of the legislature.· 

Is it not true that there a'Te also advocates ot the proposition that the one-· 
man, one-vote rule should apply to the very body which is housed in this Chamber' 
S{) that there will not be two Senators to each State but repreeentation by popu­
lation of the States in this body? 

Mr. DII~KSEN. Indeed so. When this matter was before the Legislature of the 
State of Illinois, there' were a number of persons who went before that legisla­
ture to testify. I quote trom an article published in the Chicago Tribune of March· 
9,1967: 

"Ono of the chief lobbyists for organized labor today may have aided the 
movement toward a national convention. He is John Alesia, legislative llpokes· 
mun for years for the United Steel Workers and brother·in·law of Josephy Ger­
mano, midwest regional director of the USW. 

"Wn,LING TO OHANGE SENATJ!l 

"Sen. Everett E. Laughlin [R., Freeport) nsked Alesia, a witness betore the 
senate sitting as a committee of the whole, whether his AFL-CIO organization 
would pur8ue its 'one man, one vote' theories to the point that each state woulll 
not be entitled to two United States senators. . 

" 'We'lluccept the United States Senate on a population basis,' Alesia replied." 
Mr. Pl'csident, well, how many Senators for New York? How many for Rhode 

Island'/ How many for Wisconsin? How many tor California? How many for 
IUnota? How many for Arizona? . 

Well, Mr. President, you figure out the mathematics of the thing. But here is 
a spokesman for labor who said, "We will accept the U.S. Senate on a population 
ba~is!' 

What a body this will be. 
Blowout the walls and enlarge this place because we will never be able to 

hold them now. It will take a lot more than that to people this hall, if this ever 
comes to pass. But. there, he states It before a legislative body that "We will 
accept ·the U.S. Senate on a population basts." 

Mr. President, I ask unanimous consent to have this article printed in the­
RECORD at the conclusion of my remarks, as well as "High Court Ponders One· 
Vote Issl1e," previously reterred to. 

The PRl£SIDING OFFIOEB. Without objection, it is so ordered. 
(See exhibi t 1.) 
My. HRTTSKA. Mr. President, will the Senator from Illinois yield further? 
Mr. DIRKSI,N, G·ladly. 
Mr. I-lRusKA. In answer to the contention that an effort is being made to put 

this body on a one-man, one-vote basis, otten resort is had to that part ot article 
V of 1fue Constitution which states: 

"That 110 State without Its consent, shall be deprived of its equal Suffrage In 
the 'Senate." 

That particular article was adopted as part ot the C<institution proper In 1789. 
It was the 141Jh atm)ndment, was it not, Which was the basis of the Supreme 

Court's, one-man, one-vote decision. The 14th amendment was adopted in 1867. 
The fond hope of men sudl as those Who testified 'before the Legislature of the 

Stnte ot Illinois is that the Supreme Court, following this reasoning, ultimately 
will conclude that since the 14t:h amendment followed in time, it :supersedes 
article V in the body ot the Constitution. 

Mr. DIRIU!ON. Precisely so, 
Mr. President, the distinguished Senator from Maryland says, "I am afraid." 
A~raid of what? The people? 
The distinguished 'Senator trom Ne-w York 88YS, "I am afraid." 
Mrald of What? The people? 
Wl.'ll, Alexander Hamilton was quite aware ot these things 'When he wrote 

Federalist 'Paper No. 85. The people were a little afraid at that time about thIs 
Constitution ond wha.t should they do It they had an abdurate C<ingress with 
W'h!("h they could not deal. They would want an amendment 'to that Constitution 
as first proposed-and there were quite a number of praposals by Ohayles Pinck· 
ney and others on amendmen1:s->but tihl.'Y finally adopted article V 80 that the 
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CongresR could initiate a constitutional amendment and send it to the States for 
ratification. Then, they provided that the people, through their legislatures, could 
initiate a constitutional eonnectlon to propose amendmenteU Congress refused 
or faUed to do 80. 

Fancy a hostile Congress that would not do anything about a resolution. which 
came down here. 

Well, they had to sell the people on that idea. So,. let me read to the Senate 
what Mr. Hamilton had to say: . 

"By t!he fifth aTticle r4 the plan, the CongreSR will beobUged, on ·the appHca­
tion of t!he leglslatuTes of two-thirds of the States which at present amounts 
to nine, to call a convention for proposing amendments whlch8hall be valid to all 
intents and purposes. as a part of the Constitution .when ratified by the legiS­
latures of three-fourths of the States, or by conventions in three-fourths thereof." 

Hamilton continued : 

"The words of this article are peremptory." 

Well,w'hatdoespeoremptorymean? . .•.... 
 ,f. 

Peremptory is absolute. There is no ,escaping it. That is ""hat Hamilton said, 
in order to mollify the fears of tihe people. . . 

Then he went on : 
"Nothing in t!his partiCUlaT is left to the discretion r4 t!hat body_"
Meaning Congress; 
I read that glorious sentence again: . 
"Nothing in this particular is left to the-discretion of that body." 
Yes; Mr. Presid.ent, t!beY' were wise"men,hthOlie framers. They had all tihis 

in mind.. . " " ," , 
Hamilton continued :. 
"And of consequence, all the declamation ,about the disinclination to a change 

vanishes in the air." 
1Jhat is Alexander Hamilton speaking, addressed to t!be people of the 13 States, 

to bel1lble toSllY to them, "Fear not. We have ,put a power in your hands. The 
Congress cannot tbwart 'You because it is peremptory. We have left no discretion 
in congressional hands." 

Now there is one thing about it, although they have been declaiming on this 
subject, they have forgotten one thing about .a constitutional convention. TheT 
have forgotten that a constitutional convention cann!()t amend the Constitution. 

What it can do is to propose an amendment, and nothing more. 
That prOpOsal must then go to the country, and the country will then dl'ter­

mine whether to ratify or not. It takes three-fourths of the States to ratify. 
Thus, a 'constitutional convention itself could "consider a host of things. Not a 
comma or a period could be inserted in the Constitution until three-fourths of 
the States hud solemnly ratified everything that was proposed. 

I have no feur of the people. I do not understand these apprehensions and 
these ghosts under the bed that are seen by those :wJto, ar~. now trying to scale 
down and undo, if they could, what has been built up in securing the applica­
tions of 32 Stotes. _ " 

Mr. PreSident, the distinguished Sf'nator from Maryland had your State 01' 
Alaska on the phone a good many times-so .did iI~taIking to the leaders of 
both houses of Alaska. The proposal went througb!>ne house in Alaska. It failed 
in the other house'by three votes. I am inclined to feel that it was because there 
was a little political intrusion in it that it failed; but that is a personal opinion 

. of mine. . '. 
Mr. HRUSKA. Mr. President, will the Senator yield?.
Mr. DIRKSEN. I yield. . .. . 
Mr. HRUSKA. Does not article V further provide that ratification can be, had by

the legislatures of three-fourths of the States or 'by conventions in three-fourths 
of the 'States? 

Mr. DmKsEN. Indeed, it does. . 
MI.'. HRUSKA. Is it not the intention of the Senator from Illinois, and would it 

be his thinking, that there would be !m.bmltted an act to Implement the calling of a 
conRtitntional convention. It would provide for the selection of conventions within 
the States for the purpose of considering ratiftcation of anY propol'lll by the con­
vention to amend the Conf'titutlon? 

Mr. DIRKSEN. Absolutely so. 
Mr. HRUSKA. We find evidence In the statements of those who oppose the sub· 

miesion of an amendment of a complete lack of trust and conftdence in the com­
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lJetence of the people to gOVNII them~eIYPs. It is a rejection of OUl' republican form 
of !!'overnment ann ollr democratic forlll of goYernment. 

Mr. DIR.KSEN. Let liS make up our minds whether thi~ Is a g(wernment of the 
people and by tbe people or not. Abraham Lincoln, standing at that holy ~pot in 
Gettysburg, uttered the praYl'r. as it ,were. that governillent of the I)('O(>le and h~' 
the people shall not perish from the earth. That has been the great IlhiloRophy of 
our pnrty, and I adhere to it as tirmly now as the Great Emancipator did when 
he uttered those dl'athless words. 

Mr. I'ROXMIRE. Mr. President, will the Senator yield? 
Mr. DIRKSEN. I yield. 
Mr. PnOXMIRE. May I ask the Senator from Illinois if he still takes the POljitiOIl 

which he took 2 years ago, alld I would like to quote very briefly from what be 
said--' . 

1\'[1'. DIRKSEN. The Senator does not have. to quote me. !thas already been 
quoted.

)\Jr. PnOXMInE. I understand,but, to frame the question appropriately, I wlJul(! 
like to quote wha the sald. 

Mr. DIRKSEN. I wouJ(! liI(e to a"k the Senator, Where is the whole speech? 
1111'. PROXMIRE. 'TIle Senator is here. He can supply the context. '1'his is what he 

said 2 years ago in that speech: 
"There can be and is a genuine fear of a constitutional convention on the part 

of many thoughtful people who nrgently are working toward enactment of n COl1­
~titutional amendment. The fear is Rimple. There has never been a constitutional 
convention since these United States became 'U nation. There is strong. legal opin­
ion that once the etates have mandated a convention, the COUl'ts nor the executiv{! 
can control it. guide it, or e~tablish the matters with which it would deaL A con­
stitutional convention, many sincere people ooHeve, would, once unlocked, sprl'ad 
in every direction." 

I wisb to ask the Senator from Illinois if he still feels that sincere lind thought:­
ful people fe'el that way, or whetber be would disagree' that sincere and thoughtful 
people feel that way. 

Mr. DIRKSEN. Oh. I never di.-agree with sincere people, ..but I call attention to 
the fact that Il!'et up !lome prl'l11iees and then proceeded to knock them down. 

Mr. PROXMIBE. "·ould tile Seuatorconcl'de,·ias he said 2 years ago. thnt there 
is i'ttrong legal opinion that once the Statek have mandated a ('onvention, the 
courts, as well'as the exeeutiYf', could not guide or control ~uch a convf'ntion? 

Mr; DIRKSEN. Exactly; II nd for what reason? If the conrts or the exe<'utiYe 
could guide and control a convention, wby have'article V? That i!< what Hamilton 
was j)(}lnting out in' his pnpers whell he Spol{ell:bout '11 hostile goyernment thuE 
"'ouill not give eaI' to thE' people. So 11ere we have the power of the people, 
and it iR provided for in a rti<'le V. 

Mr. l'noxMIRE. So the I'enntor j!< not only "'Ilying that if thiR ('onvention j~ <'U11Nl 
it: cnn go in any dirf'ction, lint iF! he now adding thnt In hi" jndgml'lIt that iR tllp 
way a con~titutional COIlY('ntioll of the people ~bould develop? 

Mr. DIHK8~N. That is right,und the Stlltf'-B upon tlieir RpplicntionR have imli­
cated an iJiterest in one thing, which is the question of apportionment. 

Mr. PnOX;\[IRE. Then, the Senator would entertain only those petitions which 
would ~pecify they are intereHted in apportionment; other!! would 'III' considered 
invalid? . . 

Mr. DIRKSEN. I do not run the convpntlou. 
Mr. PROXMIRE, No. but the Senator fr0111 Illinois is one ,}f the mORt inlhll'utial 

Members of this body and the principal propon('nt of a constitutional conVf>lItioll. 
He would certainly have a major illfluenc(' 011 what the petitions Rcceptable by 
the Congress should contain and whatColigress should considf>r in giving force 
to the applications. The Senator is taking the position that only those petitiouR 
which would seek to overturn the one-man, one·vote principle would be 
ent~rtained. 

lIfr. DmKsEN. That II! the only thing that the legi~latureg havl' asked for. 
Mr. PROXMIRE. There are a numoor of StnteR that havn alOkerl for II: convention 

thnt would reRtrllln the pow(,rs of the courts ovpr .ROme Ipgi"lntnres; 
Mr. DJItTCSIllN. The fear Is expreRRed that till' leglRlntures ""ould run hog wild. 

AllJ1nr!1l1tly thp, Rrlllltor bllR no (~olll1clence in hIR·i<tntflll'glsll1tm·r. 
Mr. I'Jlu~~rlft~;. Mn.vlo,· n lIftl,' IIlR" confltli·",~(· ill 1\ UPll11bllcll1l ('ontroll('(l (file 

thlllJ r wonl,II'IIV"111 n /)f'lIlorrntir Illll', 
Mr, "I/"<>II~JII. TII'fore IItIl I'Ontrol WP,llt tnto RI1j1l1blic'nn hnmlR, the Senator 

from WIHe(JlIMln uttere!l the Rame tenr, beell\l~(, this gOeR blleic to 111M. 
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Mr. ,PROXMIBE. I may mention to the Senator from Illinois that the Wit1Con~in 
lpgislature is now considering this matter. The majority leader of the State 
senate has specified that no convention would be called, but that this would 
bring to the attention of the people that a State should have a right to apportion 
'the membership'of one house on a basis other than population. He says this. 
· Wisconsin petition.is not going to result in a convention, contrary to what the 
Senator from Illinois said 2 years ago.

Mr. DIRKSEN. If the Senator is quoting, perhaps the rest of the quotation 
CIUl be supplied. The expectation is that a convention would be called. If a cor­
'respondent _s quoting the gentleman, I do not think it is correct, because he 
· was referring to a convention to consider this question. 
· Mr. PROXMIRE. I am quoting the reporter who gave the position of Senator 
· Robert Knowles a.s being that It was his belief that a convention would not be 
called. He said 'Oongress would getsoI)1e Indication of the unrest of the peo1'l('. 
He said that is the object of the petition. His view is that a com'ention i~ not 
going to be held. He is the majority leader of the State senate, and the prime 
proponent of the petition. His view that the petition would simply bring to the 
'attention of the Congress of the United States the unrest brought about by the 
failure of the Senator from Illinois to write an amendment and to get 
congressional approval for it. •.... 

Mr. DIRKSEN. He is giving his belief that OongresIJ should act.· 
Mr. PaoxMlRE. He said it would not act, that there would not be a constit\1­

tional convention. He does not w,:ant It, apparently. . . , 
Mr. DIBKSEN. He mnst have been misquoted, because in that resolution there 

·is a statement of intention If Oongress did not submit an amendment before 
'the 30th of June, the convention is to be called. It Oongress acted, a convention 
would become moot. ' 

Mr. HRUSKA•. Mr. President, will the Senator yield? . 
, 	 Mr. DmKSI!:N; I yield. . 


Mr. HRUSKA. Is that. not exactly what haPPened when the 17th amendml'nt 

_s proposed? 

Mr. DmKsBN. Exactly;' 
Mr. HBUSKA. The same condition was expressed-that if it was not doD(' 

by the. Congress it· should be done through a Constitutional Oonventlon-and 
the Oongress saw the handwriting on the wall and proposed the 17th Ilmendml'nt. 
and it was ratified. 

Mr. PROXMIRE. I think this debate is very helpful. The Senator is saying that 
'the purpose of thls,procedure in the 'State legislatures all over the country is to 
put Congress in wch n mood as to act on the Dirksen amendment of last yeRT; 

'it is not to call a OonstitutionalOonvention, which the distinguished Senlltor 
'from Nebraska as well a·s the great and distinguished Senator from illinOiS, who 
are conservatives in the best sense,' must know could radically and tragically

'change our Constitution. . 
Mr. HRUSKA. Why does not this Cotigress amend In every conceivable manner 

the Oon~tltlltion of the United States? It can propose amendmpnts all over thl' 
,place if it wants to. Why dol'S not this Oongress run away In its effort to amend 
the Constitution? Common-sense 'and goOd faith restrains it. For the saml' 
reason I would be very confident and extend every good faith to the represl'nta­

,tives in .a natiOnal convention. As the Senator from Wisconsin will Elurely 
'concede, all wisdom does not a61de in the 100 Members of thl·sbodv. Sllrl'lv 
· those selected. to the high bonorand heavy responsibility of repre~enting tht. 
people in ·a national convention can be given tbe confidence of possessing. good 
faith and good judgment. "", . 
· They cannot run away, because it 'wouldtake 38 State ll'gi~latures or constltu­
:tional 'conventions to adopt and ratify their' amendmen!;s. And, Mr. President. 
If that Is accomplished, who sball deny them; the right to exercise the conl'titu­
tlonal prerogatives contained In article V? Who is to saY? These people
representing temporarily the States of the Union?' • 


The significant point hi this whole matter Is the effort to .permit th!' people 

to RJl(>!I,J~. If. theamendm~nt is ultimately adopted,lt would be a plan which would 


· be ;tpproved Iiy the legI.slatllre~ of the States, calling fo.r l"('wel'entation 011 n 
hn!,1R ot1l1'r thlln polmlatlon in one of the bodies of the~egIldature, !'ubject to one 
thmg, Mr. Presldpnt, tlnd that is a popular vote of the people en that issne. Not 
only onre, but every 10 years. . .' 
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If it is not !l l)l'OPOflitiull of being afraid to truf<t the people, and of lade of 
confidence ill their auility, to oppose that kind of a pl'o))O~iUon, then I do not 
recognize tlle breed of the uni mal. 

Mr. PROXMIRE. 1\1r, l'resillent, once more, here is the box we Ilre putting 
ourb"ClYes into: the State legislntures are deeper conc('rued because under the 
Court's ruling, tlley must npportion both Houses on the ba,sifl ()f population. 
'!'hey feel very .stl'Ollgly on this particular issue. They have petitioned for 8 
constitutionul COllYCnUOn to act on the issue. 

Nevertheless, article V is very clear j and it seems to me, if r understand 
anything the Senator from Illinois has sa'id this morning, that his view is that 
Q constitutional convention could not be bound, and· he 'saSIl it should not be 
boune1. They do not have to confine themselves simply to apportionment. 'l'bey 
can repenl the first ten amendments of the Constitution, if they wish to do so. 

The PmsHJ])TNG OFFICER. The time of the Senator fro III Illinois has expired. 
1\1)', l)I1m:fH:N. Mr. President, I ask unanimous consent to proceed for all 

lldrlitiollal ao minutes. 
'i'hn Pltl·;~JI)ING OI'FICER. Without objcction, it is so ordered. 
Mr, l'HOXMIRE. And what is the answer of SClIators DIHKSgN and IInusKA to 

this "Pandora's box" nightmare? 'I.'he Senator from Nebraska supplied it when 
1H' a~kpcl what is wrong with relying, number one, on a vote of the people 
who were eleeted by all the people to take pnrt in this constitutional convention. 
witlt the double eheck that it would have to go tbrough three-quarters of the 
legif'latures or three-quarters of the States baving conventions in order to be 
ratified. 

'I.'he answer to the Senator is that those of us wlio have had experience with 
State legislatures Imow that'll proposal as extreme all abolishing the Federal 
income tax-the primary basis for supporting our Government has passed a 
slwf'ldllg large number oJ' our State legislatures. 

Slate legislatures have far less knowledge of J!'ederal problems and little or 
no l'!'l'!ponsibUity for them. 

]'rrllJkly if the Congress should call a constitution convention, r would expect 
a 11Ilmbf'1' of extL-eme amendments to be offered and adopted by three-quarters 
of our State legislatures. ' 

MI'. HRUSKA. The same article would allow tbem to reconsider, would it 
not '/ 

MI'. PIWXMIRE. 'What r am trying to get at is that we have lind, for the lRO 
years of our llepllbJic's history, amemlmellts acted, with Congress originating 
them, IlPver calling a constitutional cOBventioll. Membel's of Congl'(>ss reRpow,\ible 
for Jfederallaw Ilnd experience in Federal Jaw making have had and should have 
1 he principle voice in IIlcting on ('onstitutiolllll amendments, I think those 180 
years; repref'ent $OIlW accnllluillteu Wisdom. 'Ve should recognize that once 
yon call a cODvention of this kind, of people who is most eases have not hnd 
eXllerience in 1~f'c1f'ral office, as :r.Teinbers of Congresf! have had, oJ' people who 
have not lIad tile Idnd of seasoning in working with legislation tbat Members 
of CongreRS Mye hnd, alillost anything could happen. 

Mr. IIRURI<A. J<Jxaclly, 
MI'. PROXlIflRE, And three-quarters of the legislatures could act under those 

circnml'tn IIcef!. 
Mr. HRUSKA. Tha t is what the Constitution provides. 
Mr, l'noxMIlm, It is not a matter of not trusting the people. None of us wonlll 

bo hpre iH we did not truflt the people, It is a matter of l'ecogni7.illg' we haye 
elltnhl:ishecl a good pl'Ilctice, in the past, in accordance with the fir!'t provision 
of article V, nnd that it coul(l be most unfortunate if we now turn to an untried 
method which could result in many radical changes in our form of government. 

Mr, HRUSKA. ~'he Senator is URing worus of tact, and they are quite bland· 
iRlling, bnt the s\lb~tance of whnt he iR paying is this: "r do not tbink the people 
nrc comJl(~t.('llt to g'ovel'n themselves and make this decision for themselves." Tbat 
is the plnin import of the Srn!ltor's statement. 

;\11'. Dntl{AlcN. Mr, Pl'('si(lent, r must. rellJind my friend from Wisconsin all 
OVCI' Ilgain that a constitutionnl f'ollvf'utiol1 could proposp nil nmendment to 
lHlnpt UI(' mf'trk SYRtCl1l in t.hr United Statcs; hut he fnl'gPi" 1111lt it hns got tf) 
go IIlifOlc Ilnd rer(>ln~ I.hll IlPJl/'(j\-lil of I.hrre,fuurths or. (JH' SlnlN{ III'fo]'c It oyer 
W.tll wlll1ill tim four ('OI'IIPI'" oj' UH' OOlll1tHlllloJl of the lTllltrrl ~llItl'14. 

'l'lr" POIIlIIIlIH 111'1'11 /'111<11' hl"'1' thiK 1I111/'lIlnJ!: I.lllit tlll'He' 1I1'ltii('liI JOIlf' 111'1' Invulill, 
1"'/'JIlIHn Ihf'~' ,lull~ IIIWI{, ill SOIIlt' illlltJIIH'I!Il, 10 'jllll!l. 1 Illillk 1111' :-\11))1"1'1111' COUI't. 
demnlishf'1l Llwt IHgll1lH!IJL jlrelCy weli in COIIJlcd:lon wlt.h tile] 'jl.lI ampJI(llIlent, 
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'in the case of 'Dillon against· Gliass. That is the amendment that provided for 
the direct election of Senators. It was attacked because of Secllion 3 in the 
.amendment, which allowed 7 years for ratification. 

Oh, the great to-do, the hue and cry that was made, that that was out of an 
reason. . But wbenthe Supreme Court got through, they said 7 years was a 
.reasonable time.' 

If 7 years is reasOnable for ratification, is 4 years an unreasonable time in 
which to initiate, by State application, a convention for the purpose of amend­
ing the same Constitution to which they have 7 years to approve an amendment? 
I 8ubmit that the rule of reason applies in every case. 

It has been said that some of the applications are not valid as to form and 
substance. Mr. President, the Constitution of the. United States is completely
silent on that point. Since State legislaures must initiate, under article V, 
that is a matter for them to determine. All that is needed, by os. rule of reason, is a 
clear expression of intent by the legislatures. So what ditrerences_does it make 
in what form the application for a convention is made? 

It has been said that some of the legislatures passed these rel!!Olutlons when 
they were malapportioned. If that mnde this action invalid, then why not apply 
the same rule to everything that those legislatnres d1d from the time they 
were malapportioned? Why not strike down the appropriation, strike down the 
valil:JJ;ltion of nominations to State courts and to State offices, strike down all the 
policYiegislation and statutes they may have passed? 
. Besides that, 25 of those States whicbare alleged to have been malapportioned 

approved 25 amendments to the Constitution, and we still accept them as vaUd. 
I defy Senators to find anywhere, in.1IlIIY decision, the word "illegal." The 

-court bas never 9Ilid that a malapportioned legislature is an illegal legislature. 
They hav.e been accepted in due course. . 

Can Congress limit or control the convention? Orte of the'redons Alexander 
Hamilton wrote that article 85 in the Federalist was to Dlake clear to people 
that no hosmle CongresR could thwart the will of the people, if they wanted to 
amend· their own organiC law. That makes good sense.' 

Now comes the great expression of fear that people are going to run hogwild, 
that a convention w~ll run hogwlld. Well, you 'Would· have to have either 
the legislatures or. the conventions in three,quarters of the States also run 
hogwild before you could add one word or one syllable to the Constitution, 

Mr. HOLLAND. Mr. PreSident, will the Senatotyield?
Mr. DIRKSEN, I yield. 
Mr. HOI,LAND. Mr.' President, I am so glad that the distinguished Senator isJ 

making this speech, and particularly that he refers to the fact that 25 amend­
ments to the Constitution have been adopted by .legislatures which nnder the 
present law would have been held to be malapportioried .. 

I recall many Supreme Court decisions in which these amendments have been 
followed, approved, and interpreted. As late as the time of the Virginia poll tax 
decision, the Court found occasion to approve and to comment upon the 24th 
nmenclment, which was ratified prior to the amendment most recently adopted. 

I wonder with the adoption of the 25th amendment. if on any occa8ion when it 
is exercised-and 1 ho~ there will not be any occasion-somebody will rai~e the 
question that the Vice President who happens to come into office or the President, 
as the result of the functioning of the 25tli'-amendment is not really the 
President because a malapportioned legislature,.or several of them, happened to 
be among the 38 States that adopted that amendment. 

The whole argument seems to me to ;be'completely fallacious, I am glad that 
the Senutor is exposing it. . . ' .. . 

I hope that the Senator Is su~sstul bihis effort to bave the legislatures, 
speaking for the people /)f the State more, clearly than any other groups can 
speak, demand action in tlJls field. . . . 

We have recently had a horrible example in my Stute of Florida of what 
happens when the court reapportions. I tbink our people are sick of it. For 
instance, we have the coupling of Broward County, the county of Port Lauderdale, 
in a circuitous route with Monroe Cou'nty, which Is almost nn independeJit 
principality for the selection of senators, so that '11.11 three State Renators 
allowed in that widely extended district bave now been named by Broward 
Connty. That Is a situation in wbich a eltizen from Key West haR to come 
100 mlll'R to Miami, p'IUf' the 28 or 30 miles to Fort Lauderdale, before he cnn 
lind a Rtntl' Renatot to dlRcuRfI special or local leghlJamon which vitnlly affect!'! 
him amI hiM county. There 11!. no State Benator who knows what happenR In 
his particular county Of Monroe. 
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I hope the Senator from Illinois will continue to pursue this course of action 

with the perseverence which has marked his activity !In the past. I hope that 
he will be Sll{'ces~ful In his course of action. So far as the senior Senator from 
Florida is concerned, he proposes to cooperate with. him to the fullest possible 
.extent in any way in which he can cooperate. . 

Mr. DIRKSEN. Mr. President, I remind the distinguished Senator from Florida 
of the Supreme Court. case In which argument was :finished ye!lterday. It 
.involved .local districts, like towns and cities. In the case of l:Iou~ton County, 
,Ala.; the board of revenue and control administers 1,000 miles of blghway dom­
inated by the city: As the attorney said. before the Court. the city could not Cl11'e 
.1essabout.countryroads.. :. . : ,"'P' ';. ". ' ,'·;t ',' , 

This is already Simmering down. It watf el!timated yesterday before the Court 
,thnt .as mally.,as:20,OOO local political subdivisions might be affected. Thp, 
would consist ot school boards. park boards, drainage district~, cities, and 
counties. You name it, !lnd it will. come within the purview. However, the Court 
is trying to find out where to draw the line, now that the damage has been done. 

Mr. HOLLAND. Mr. President, will the Senator yield further? 
Mr. DmKsEN. I yield. 
Mr. HOLLAND.· Mr. PreSident, if I may revert again to the case I ,just men­

tioned, which is, only one of the horrible situations resulting in my State from 
a court reapportionment, I can say from some knowledge that m/UlY of the ques­
tions tbat will come up on a local basis in Monroe County~the county of Key 
West-bave to do witbmarine or maritime matter.lI-for· instauCe, the. ",tone 
crab, which the distinguishI'd Spnator knows of and loves so well as ,a table 
delicacy. Shrimp are found there in great profusion, as well as sea turtles and 
other sea creatures .which are harvested from the gulf. or the Atlantic at or near 
Key West. ., .. 

Is it not rather ridiculous to have a local legislator address himself to the han­
dling of problems such as these whlcll are decilled In the Florida Senate by thrpe 
State senators from Broward County, on the mainland of .the Atlantic coast. 
where none of these problems exists? They have to handle matters concerning
which they have no knowledge, matters like the Key .'West crawfish, which arf> 
of vital importance to the people in thllt far-off IIrp8 which happens to beloill~' 
to the suzerainty 'of three Senators who live up in the Fort Lauderdale area. Therf> 
could not be any mo·re ridiculoull situation than to expect those three State 
senators to know, understand, and be able to deal with the local problems affect­
ing Key West, or Monroe County. . 

I cite that as an illustration of where we can go whpn we try to operate on an 
arbitrary one-man. one-vote baSiS, particularly when.we place jurisdiction and 
authority in the courts. and have CRsel! decided by men who haye life tenure. who 
do not care whether the people like it or not, who do not care whether It !!uitl! 
the desires of the people or not but'simply decide question II on a mathematil'nl 
basis by a eircuitous route, tn.king a course R1Wh as was adopted in that eRf'e, 
by which they linked Key West, through tlie littil' west coa!;lt county of Collipl'.
with the great. county of Broward, so that Droward, with it~ 10-to-1 voting 
strength over both those ·counties--can dominate the entire delegation.

It is not right. It is not dpmocl'atie. It is not f'ound. It OUgllt to. be corrected, 
and I hope the Senator from Illinois will presevere in his effort to have Ruch 
situations corrected. . . 

Mr. DIRKSEN. Mr. President, I say to my distinguished friend, the Renior Senn­
tor from Florida, that we have perseypred, and we shall continue to do so. 

The votes of only seven other Senators.were necessary to adopt tile resolution 
that I offered in January 1965. to provide the constitutional two-thirds. OnI, 
seven oilier votes were needed. The vote was 57 to 39. and we fell just a few 
votes short. '. . .. 

The Senate should have pallsed that re!lolution. and the House $hould pass it. 
Then, let it go to the people nnd spe wbat they have to say, Howevl'r, here WI' 
have the expression: "I am afraid of the people." . . 

All I can say, as was written on the' ancient pnrchment long ago: '''0, ;ve of 
little faith." . -, .' 

I think that is a goml place to "top, and we. will join In combat at some time 
later. So, I leave it at that for the moment. . 

I "hall fer"cntly hope that, In a numh!!r ot States where t~ls l'p!lolution I", un­
der confiideration. they wlll !lee fit to apprOl'e it. • 

"J:hen we get the necessary 84--and we require only two al](litiflllnl Rtntl'!<--I 
IIhall mRrch in 'here, because this II! a matter oj' the hlghe~t IlriYilege, with R 
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concurrent resolution and ask that It go to the caiendar so that It can be con­
sidered Indue course. 

Mr. President, I believe that will be the end of the discussion for the moment. 
There Is much that I could add, but I shall do that on a subsequent occasion. 
Mr. President, I yield the floor. 

EXIIIDIT 1 , , .• '"! "'i'. 
~ [From the Chleago Ti'lbuDe, Mar. 9, 196'1'] 'J'",

r'. '."'" I' .' :l "1 " ",.:,. 

, STATI!lS.:rr To JOIN :ONE-MAN, ONB-VOTB ri~H'I.'-'-SBlfATB ..EXPBmBD 
To ApPBOvm DIRKSBlN,.PLAN ,.". 

: ' (By George Tagge) . 

SPRINGFIELD. ILL., Mnrch g....;.Joining Ilrev01t against·the'· "one-man, one vote" 
dict" tion by the United States Supreme court, the illinois legislature today pre­
parcd to join the legislatures of 27 other-l.Itatell'in demanding a national conven­
tion to revise the federal ConBtltuti.on.. , ' " (.,," ' " L': '. . ,', .' 

The'Illinois Senate gave every sign that next 'W,~ek ,1tWlll ai).opt a r(!solution 
to put illinois on record' in the march toward aetlon'til M stafel! . to ,achieve 
thenatlonalconstitutionalconvention. ,>,'j' '! ' t.," ," 

.,' ,. ", ." ,StrOGESTBlD BY t1IBKSEN' 

Last week the Illinois House adopted the resolution and &ent:lt to the Senate. 
as suggested by United States Senate Minority Leader Dirksen' [R:,' Ill,]. Dirksen 
for years has been seeking means of restori'liW' the right of states to follow the 
federal system in setting up legislat11res ~ t:p~lr voters want It. 

Until the Supreme court several years ago upset the traditional rights of states 
In this field. most of them followed the !!ystem of having one legiSlative body based 
on population, and the other chamber based also on other factors. :,' 

, , WOtrLD BLECl', ;JUSTIOES 

illinois voters in 1054 overwheUningly' adopted the fed~rals78tem but they
were overruled by the supreme court headed by Chief Justice Earl Warren, tor­
mer governor ot California. ., " , ' ", , ' ' 

The anti-supreme court trend was sparked here yesterday by Introduction ot a 
Senate .resolutlon ahnlng at election of justices of the United States Supreme 
court. >This would also be the subject of a national convention obtained by the 
same method a!l the one on legislative apportionment. . 

The move toward abolishing ;E'resiQ,ential appointment ot Supreme court 
members was proposed by a freshman Bepnblican, Sen •. Joseph 'J_ Krasowski of 
Chicago's southwest side. "'," ',' ' 

An ultra-Uberal Democrat, Sen. Paul Simon of Troy. sought to get a promise 
ot delay beyond next week'trom Sen. Hudson Sours. [B.,: Peoria], chief sponsor 
of the Dirksen' plan resolution. '.' . .. "."", , , ' 

f G "." : 

.onES l'~HI AI:'~l'D.~~r SPBlBlO 

Sours replied that thl!' 14th alllendment to 'the . United, States Constitution, on 
which the Supreme court baS!!d its 'one man, one vote' rulings, was cr!'ated in 
less time thlln i~ being taken in S~ringtl.eld,to"tr:V to mo<1lfy just one effect. 
. Sen.· Robert McCarthy [D., DeCatur]' objected that the League ot Women 
Votel's fRvors the pronouncements of tile Supreml' court nnd has not bad a chance 
to go into al'tlon since the revolt started here last week. 

One of the chief lobbyists tor organized lal;lor today may have aided the 
moV'ement ·toward 'a nati0nnl·collveltt'lbn. 'lIe' is John Al!iSla. legislative spokes­

'man tor ,years for the United Steel W06rl(prs and brother-in-la,,- of Joseph Ger­
mano/ mid-west'l'egional director of the USW. " 

. ," ,;,1 .. , ," :, "WILliINII-TOOlIA:ltOE UNATlIf,i '~'Il:"':':, "i": 

'. Se~. ~~e~:~E.:LaUghlin, (B:,'i FreePort;.: .asked 'Al~ia:i a' "'li~ess. before' the 
f.'pnate slttlng as acoliimlttl'C of 'the whole,·whetber. his AFL-CIO organization 
would pursue Its "one man, onl' vote" theories,totha point thatfench state would 
not he !'ntitl!'dto two United State" senatorll. " 

"We'll accept the United States Senate on a population baSis," Alesla replll'd. 
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Surprised by the union lolJlJyist's answer, other senat\Jrs asked him similar 
questions ml(l olJtained similar replies. 

"We wonld support reapportionment of the United States Senate on a popula· 
tion basIs," was Alesia's final version. 

STATES CAN FORCE AOTION 

Article {j of the Constitution provides that a convention to revise this basic law 
mllY be had if two-thirds of the state agrees on this goal. 

Simple majorities are sufficient to adopt the national constitutional resolution. 
In contrast, two-thirds majorities in the Senute and House here are needed to 

adopt a pending resolution for a state convention to revise the Illinois constitu­
tion of 1870. 

[From the Washington Post] 

HIGH COURT PONDERS ONE-Von: ISSUB 

(By John P. MacKenzie) 

The Supreme Court sea'rched yesterday for a ,place to draw the line on the 
"one person, one vote" principle for local government. 

']'he ;Ju8ticel< completed two days of oral argument in four local reapportion­
ment cases. They heard warnings of a "political thicket" more dangerous than 
Htate legislative reapportionment, and complaints of a . continuing 'rural stran­
glehoW' on cities at the level of county government., 

They were assured by lawyers for city dwellers that 'the problem was manage­
able despite the number and variety of county lind' city governing units. One 
Inwyer said that about 20,000 of the Nation's 90,000 local "bodies would be 
affected. .. . 

ONLY 110,0007 

"Only 20,0001" asked J\l~tice Byron R. White. "That's a lot more than 50," Jus­
tice William J. Brennan Jr. added, referring to the number of state legislatures
governed by the 1964 equal-populatron decision. 

Justice Abe Fortas said the problem was: "What· is local government?" He 
demanded in each case to know the specific governmental powers the State had 
dell'gated to local political units. In no caRe could opposing counsel agree. 

Justice Department Attorney Francis X Bey tagh, supporting extension of the 
equal-population rule, said l<'ortas's functional approach would bog the Court 
down In details not inVOlved ill the four cases. He said the rule should apply 
whenever the State provides for elections by districts to a body. with any
governmental powers. 

At Issue are the election processes for these pOlitical units: 
The school board of Kent County, ~Ich. Grand Rapids has more than half the 

County's population, but its school rlistrict IH ouly pne of 21 in the County, each 
district baving a vote in the annual Relection of sclloQ[).oorrl members. 

The Board of Revenue and Control of Houston County, Ala. The City of 
Dothnll, whkh has more than half the County's voters, is outnumbered by four 
rural districts. 

The Bonrd of Supervisors of SuffOlk County, Long Island. The County is com­
posed of 10 towns ranging in population from 1300 to 172,000 but each town is 
entitled to one Board member. 

The City CounCil of Virginia Beach, Va. All Its 11 members are elected at large, 
but seven must reside in each of seven boroughs that vary In population from 
733 to 20,000. . 

MOST DIFFIOULT OASE 

Beytagh conceded that the Michigan case was "the most dIfficult" of the four 
because the school board Is not elected directly by the people. But he said most 
school 1J0al'ds are popularly elected and should be covered by any equal popula­
tion ruling. 

School board attornel Paul O. Strawbecker Insisted that In Michigan; "educa­
tion has never been a part of local self-government." H~ Insisted that· fairly 
apportioned state legislatures were "more competent than any court" to dis­
trilJute political power below the state level. 
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WaAhlngton attorney Charles S. Rhyne, who argued in the breakthrough 1002 
case of Baker vs. Carr, urged the Justices to 'extend the rule because "It's a 
prlneiple that you just can't carve up." 

But Truman Hobbs, lawyer tor the Houston County board, insisted that most 
of the board'ilwork·,WQs ,administering 1000 miles of rural road~, He said the 
city "couldn't care less"about county roads and rural residents would suffer if 
the city.domlnated the county board. 

[Fromtbe Congressional Record, May 10,1967] 

TIlE REAPPORTIONMENT CruSIS 

Mr. HRUSKA. Mr. President, I want to address myself this afternoon to an 
analysis of the constitutional question posed to Congress by the petitions for 
a Constitutional Convention by the StateR-the most important Constitutional 
question to confront the country since the convening 'of the original Constitu­
tional Convention in Philadelphia on May 14, 1787. 

The men who assembled in Constitutional Convention at Philadelphia MIlY 
14, 1787, in order to form a more perfect Union, probably are unmatched by any 
Single group in history for their reasoned grasp of the tenets essential to a gov­
erIllUent of the people and for their unqm'llchabll! thirst for freedom. ' 
,.'The Constitution which they wrought with brilliance and fervent devotion to 

tr-eedom under law, I believe, stand~ high ahove the achievement of the Magna 
Carta, ohtained as Hamilton described it "by the barons, sword in hand, from 
King John." It stands high above such laridmark documents, too, as the Petition 
of Right as~ellted to by Charles I, or the Declamtioll of Hight presented to 
the Prince of Orange and afterwards formed into I'In' a~'by' Parliament called 
tlll' Bill of Rights. 

The Oonstitution of the United StateR proposed by that inspired body meeting 
in Convention Hall in Philadelphia was the product of free meD-forging free­
dom by cholce. Itwas not the grudging gift of some despot brought to terms by
force of arms or that of some benevol!mt monarch. . 

"We the People of the United States~ to secure the blessings of liberty to our­
selves and our posterity, do ordain and establish this Oonstitutlon for the United 
States of America .. 

"To secure the blessings of Uberty to ourselves and our posterity ..." 
We, today, are that posterity. Does the light of liberty burn within us as aD 

all-commming, living, breathing precept as It did with those who so magnificently 
forged our Constitution? Does the rule of reason, the passion for government by 
law, stir our souls to the degree required to protect our precious constitutional 
heritage? I believe so. 

1 would not so believe, however, if I ,thought we might heed the dismaying 
clamor pealing from the confines of mind of a few willful men Intent on tailoring 
the fabric of our Constitntion for purposes other than it was devised. 

A CONVENTION GUIDELINE 

For the .first time since the adoption of the Constitution on Sept~mber 17, 
1787, thiR Nation may be on the verge qf convening another constitutional con­
vention. It behooves us In this light to examine the caURe and to study the pur­
pose of that first Convention. when it Cl.'ellted the constitutional procedure tor 
convening a future ('onventlon. . . . ., 

In this way, I believe, we can better bring logic to our discussion and develop 
a guideline to the constitutional ground on which we tread. 

While the points which I wish to raise are designed to clarity the procedUrM
inherent in a constitutionAl convention, I would point out t1iat the Congress, In 
view of the nature of the petitions from the States for a convention' before It, 
may J'eRolve the issue Itself by proposing the requested amendment to the Con­
stitution to too States for ratification. It has an alternative. • 

J would prefer to see this alternative course pursued. 
I have no fear of the will of the people of tbe"e United States however If the 

Congre~!!, in ib! wiRdom or obstinacy, prefers the convening of a Convention. 
To vote otherwise, In my, mind, would be to violate my, oath of office to uphold the 
Constitution by which this Nation Is governed. 
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Much in th" mannl'r of ('hiel,en IJitlie skitJ('l"ing to and fro telling nll who 
would Jisten the sky is falling, much alarm, has been expressed at what a, Con­
~titutional Convention might do. "'l'he Bill of Hights will be repealed," "the Su­
preme Court will be aboli~h(>d," are just two of the,more irrational alarms being 
trumpeted from the rooftol,g by !lome who have felt COml)elled to exclaim rather 
than rrason. 

F'l'arH of (his kind have no foulldntlon Inrea80n, logic, or 'experience. They 
~h"uld be di"missed. 

WHAT A C(H\sTI'~UTIONAI. CONVE!,(TTON CAN DO 

J think it is more hnportnnt to recognize a Constitutional Convention for 
what it is and what it can do. lfirst, it is a perfectly vulid method of proposing 
allll'lHlmellts to the Constitution. It is a right reFl'l'ved to the States and guaroll­
tel'd b~' flrlicll' Y of the Constitution. The fact that we have nerer bad one does 
110 (lil11ini~h the right of thp people to have one if they wish. , ' 

As to what a Constitutional Convention might do to existing'rights or to 
g-ol"Pl'l1melltal ,structure, it ('ould do nothing IDore than what the CongreHR has 
Huthol'ity to clo~it can prOpl}Re amendments to the Constihition. Alone, it cnll 
lllllke no C'hnnge in the Coll~tit\1tion; it can chunge no rights. Inthe finnl analy~iR, 
l hl'l'c-follrths of the States, a total of 38, either by legislative action or by State 
PIlllvPl1tion, m\1st ,ratify any amendment tbe Convention might propose before it 
hecomes a pnrt of the Constitution. Precisely tbe sam'e procedure that oapplie~ to 
lIlUelUIIlH'nts proposed by the Congress must be observedso far as rati1lcation is 
c01\C'erncd. , ' . 

III our ('xamination ()f fue facts it is reasonable,'r believe,;to 'read nrticle V, 
to RPe wlwt it suys, look at the bnckgroluld, refresh our memory on why it was 
Illude a part of the Constitution, and analyze the legal aspects surrounding it: 

A.RTICLE V 

"1'he O(m.!Jl'e.~8, whenever two-thirds of both Houses shnll deem is necessary, 
~hall propuse Amendments to this Constitution, or, Qit the Application of thc 
Depi81aturc.• 0/ two-third8 of the several State8, 8halT call a Oo1tnmtio1t fo/' 
lll'Opo.•'i1tU Amendment8, which, in either Case, shall be valid to all Intents 
and 1'1lrpo~es, as part of this Constitution, when ratified by the Legi,latures of 
three-fourthil of the several States, or by Conventions in three-fourths thereof, as 
the one or tbe other Mode of Ratification may be proposed by the Oongress .. ," 

THE GENESIS OF ARTICLE V 

Let us lool( for a moment at the genesis of article V. Why did the delpglltp" 
to the Con~titutional Convention in 'Philadelphia insert this provisiDn foJ' a 
Cutnre 'Constitutional C.onvention into their hllndiworl[? The an~wer is not 
rliffienlt to determine. One of the great fl'urs of the delegates was a halley futnre 
Cungre"", a Congress that might prove unresponsive to the wi-shes of the States, 
Bnd more importantly, to the wishes of the people in those State8. 

A greHt weulmess in tIle Articles of Confederation with which the delegatps 
10 th" I'l1ilmlelphla Convention were wrestling was the difficulty of amending tbe 
n rtirle~. Amendml'nts to become binding required ratification by the legisln lur!'s 
of ,nll of the States. It is for this reason without question that the delogates tn 
Philadelphi'a early realized the impracticability of merely umendingthe 
:\ l·ticles of Confelleratioll even though e"pry delegate, with the possible exception 
ot tho~e from New Jersey, who were operating under somewhat broader 
U III'hol'ity than tileir cnnfreJ'e~, WIlS 1llldpl' in~tl'uction to do no more than propo~e 
IlIllPll(lmpnt's to the Articles of Confederatiol1_ 

Shortly lafter it became apparent that more than the mere amendment of 
U rliele" would talte place and that a new Constitution would be submitted, the 
pl"ohlplllof providing for Rubsequent umendmentR to the prnposed Constitution 
was considered. Four sepllrate proposals were 'submitted, lIIr. ,Prmlldent, I ,a~k 
llllflflimons consent that nn exhihit which contaills the text of propo!lalsby 
Pinckney, Randolph, and l\Iason, and documentary referenc~R and com­
mentary upon them, be printed in the llecord at the conclusion ,of my remarks. 
The Homilton proposal I shall speak of later. , " 

Til" Pmr,liInTNG OFFICF.R. \Yithout,objection, it IR so .ordered, 
(Aee exhihit 1.) 
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FEAR OF AN UNRESPONSIVIl CONGRES8 

Mr. naVSltA. It seems clear from the debates that what '!",.as foremost in the 
minds otthe delegates in regard torunending Uie:Constitution was the fear that, 
among other things, there would be at some future date III Congress unresponsive 
to the wishes of the State. Initially the flentiment of the delegates, IllS shown 
by the journals IIlnd diaries, seemed to be that of denying to the Congress any 
voice in the process of amending the Constitution. The debates convinced a 
Hufficicnt number of delegates that Congress should at Jenst.have an opportunity 
to propose amendments with the final approval left to the States. As a result, 
Congress was only given authority to propose amendments. The 'States, through 
their legislatures, retained the authority to initiate a OOnvention. 'l'he safe­
gu,aru of a Convention was specifically provided· 80 that ·Congres8 could not 
thwart the wishes of two-thirds ot the States by refusing to submit amendments 
desired by the States. . .. , ...... 

1111'. President, it seems to me that "'e ought to put this in proper context. Those 
men at that convention llad just finished a~ long war against King George III of 
l~lIgland, and a situation existed of a'efusal on the part of the Government 
to permit people to have ~helr wishes. Tbey wanted to guard against lIuch 
refusals. They did.1t,jn many ways. One was the safeguard that was put into 
the Constitution in article V, which allowed for the States and for the people
of the St~tes an opportunity to combat· tYranny-the tyranny of either the 
I'xecutive,of the Congress. or of the central national governlllent-by haying 
II convention to consider amendments to the Constitution. 

This safeguard for the calling of a Convention upon npillicatlon of the legisla­
tureR of two-thirds of the States seem to be'pill'fectly clear in intent. In fact, it 
would appear that the Congress by refusing to call a Convention upon application, 
would, in such instance. 'be setting itself up as being above the Constitution. For 
instance, the States might decide that a Convention was nect'8snry in order to 
limit the power of Congress~ould Congress refuse to call a Convention in su('h 
instance? A situation very nearly like this occurred when the 17th amendment­
direct electiQn lOt Senators-was proposed-it can hardly be argued that this 
amendment was "necessary"; rather, it is apparent that Congress acted in order 
to avoid a Convention. .' .' . 

'!'he FederallRt Papers give clear insight asl to what the framers of the Con­
RtitutiOIl had in mind with the adoption of article V. Alexander Hamilton. in 
I<'ederalist Paper No. 85, mnde the poiut that the people were a little afraid at 
that time about the proposed Constitution and what they I!Ihould do if they had 
a balky Oongre~s with which they conld not deal. Poi'nting out they would want 
to amend the Oonstitution and to insure this right articleV was approved. 

HAMILTON 
Hamilton said: . . . 
"By the fifth arth'le of the plan. the Congress will be obtigated, Ion the appli­

"ation of t.he le~i~htture of two·thirds of the.States' which at present amounts 
to nine, to call a Convention for proposing amendments which shall be valid to 
all intents and purpOReS as a part of the Constitution when ratified by the legis­
latures of three-fourths of the States, or by conventions in three-fourths thereof. 
The words of this article are perl'mptory "The Congress shnll call a Convention." 
Nothing in this pnrticular ill left to the discretion of that IJOdy. And of conse­
quence all the declaration about their disinclination toa change, vanishes in the 
ail·. Nor however dHticult it maybe supposed to unite two-thirds or three-fourthA 
of the state legislatures, in amendments which may affect local interests, ('all 
there be auy room to apprehend any such difficulty in a Uliion on points whi('h 
are merely relative to the general liberty or fleeUrlty of the people. We may Rafety 
rely on the disposition of the State legislatUres to erect barriers against the en· 
croachments of the national authority." 

THE 8ITUATIO~ .TODAY 

111 can be seen then that the situation confronting this Congress is precil'ely
that viRualized by the delegates to the Constitutional COllvention in Philadel­
phia in 1781 when they made provision that a Constitutional Couvention must be 
called upon application o-f two-thirds of· the States. At this time in our history, 
two-thirds of the States of the Union number 34. As of this moment, 32 States 
hRve petitioned thin COJigrel!8 to call a Oonstltutional ConY~htlon fot the pUrpolle 
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of proposing an amendnlE'llt to the AtMes for ratiileatioll whicll would permit the 
States a degree of flexibility in the apportionment of one H'JUse of their State 
legislatures. It should come as no surprise to the Members of Congress that the 
States have so petitioned. 

In 1963, as the first implications {If Baker v. Carr-March 26, 1!l62, 36n n.R 

lRH---'..becnme evident, several States tx>titloned Congress to call a COlll'l'ntioll or 

to take nction. 


In 1964, Congrel'll! again failed to take 'fiction and ndditional States add!''' 
th!'ir petitions to the roll before us. 

In 1\J65, tlH' process was repeated. 
Again in 1966, the number of States petitioning for action increased. 
So far this year 1967, four additional States have petitioned, !Jringing the total 

nl1mber of petitions before us, as I have said, to 32. I predict that tlle numher 
will reach 34, and quite possibly more. The reason is that Congress has reflu;ed 
to act iu kepping with the expressed, deeply felt wishes of the States in c(}Iluection 
with this vital constitutional question. 1'11e1'efor(', as Hamilton foresaw in malting 
provision fO!' It eal! of a Constitutional Convention. in 'the face of un obdurate 
CongresR, tlw States are following the petition route. 

It is im)JOrtunt, m{)reOVer it is essential, it seems to me, in view of this demand 
by the States for a Convention that certain facts be clearly enunciated. 

1. ARE THE PETITIONS FROM THEBTATEB INVALID lIAVING BE1!lN ADOPTED OVER A PERIOD 
'fO DATE, OF FOUR YEARS? • 

AI·tiele V is :<ilpnt as to the lIeriou. of time in .which applications mu~t be 
l'Pceived in order to be valid and as to tlJe period of time in which ratification 
must occur in order for a proposed amendment to become valid as a part of the 
Constitution. 

A time limit in whicll ratification must take place was imposed by the COll­
!(rl'Rfl in the snbJl)i8~ion of the 18th amendment. 'l'his marl{{'<l the lirst illl<tafi(~e 
of such a time limitatioll. In the t.hird section of that' amendment the 7-year flC' 
riod for ratificatioll waR expl'e8sed. 'i'he validity of this amendment was ehul· 
I('nged because of the alleged "ex'tra,collstitutionalprovision of the third section" 
In Dillon v. Glass, Deputy Collector of the United States Internal Hevenue, 256 
U.S. at 308. ' 

The court rUled that the fair inference from article V is that ratificnt.ion IllU~t 
be within some reasonable time after proposal of the aml'ndment and that 7 
yenrs, ns cletenninf'd by Congl"ess, was reasonable. Theopinioll pointed out that 
the Com;titution's lack of express provision 011 the subject is not ill itRelf COli' 
h'Olling, because with the Oonstitution, as with It statute or other written instrn­
ment, whnt is reasonably implied is as mnch a part -of it as what is eXprl'SRerI. 
'I'll(! following CIll'!'S were citerI: Unitpd Stnte~ v. Ba'bbit, 1 macl{, 1)5, (l1.; Flx parte 
Yllrhrough, 1]0 TJ.A. 651, GiJ8; Mdlcnry v. Alford, lG8 U.S. 1I!,)1, G72; South 
Carolina v. United RtateR 199 U.S. 437, 451; Luria v. United States, 231 U.S. 9. 
24; The Pes~ro, 25" U.S. 21(1. 

All eXllllliliution of artiele V, the court said, discloses that it iR intendpd to " 
invest Congress with a wide range of power in proposing amendments. 1'he 
opinion also rends: 

"We do not find anything ill the Article which suggests that an amendment 
once propospd is to be open to ratification for all time, or that ratification in snme 
of the States may be separated from that in others by many yeurs ami yet be 
effective. We do find tlwt which strongly' suggest the contrary. First, proposal 
and ratificntiou are not treated RS unreilltefl acts !Jut as succeeding steps in a 
IIillgle endeavor, the natural inference being that they are not to be widely ~epa­
I'ated in time. Secondly, it is only wben there is deemed to be a nl're!l~ity therl" 
fore that amendments are to be proposcll, thp rea~onnble implication being that 
when proposed they are to be considered anti disposed of presently. 'rhinUy, n~ 
ratification ill but the expression 'of the approbatioll of tIle people autI is It fair 
ilnplicatioll that it must be sufficiently contemporaneous in tbat nUllluer of State~ 
to reflect the will of the people in all sectionf! at relatively the same period. 
which of course ratification scattered through a long series of years would not 
d~ . 

"We conclude that the fair inference or implication from Art.!rle V ill that thP 
ratilkation ruu~t be within Borne r('usonable time after propnRni. 

"Of till' p()wer of' Ormgrel<R, keeping within real<onuble"limits to fix a definite 
period for the ratification we entertain no doubt. As Ii rule the Constitution 

59-609 0 - 80 - 77 
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~peoks in general terms, leaving Congress to deal with sUbsidiary matterl'l of 
detail all the public interests a1id changing conditions Dlay require ,; and 
Article V Is no exception to the rule. Whether a definite period for rntification 
shall he fixed so that all may know what it is and llpeeulntion on whnt is a rea­
sOlin hie time may be avoided, is, in our opinion, II matter of dptail whkh Con­
gress may determine as an incident of it" power to designate the mode of ratlll ­
cation. It is not questioned thnt seven yea rs, the period fixed in this instnncl', wns 
reasonable, if power existed to fix a delinite time; nor could it well be questioned 
considering the periods within which prior amendments were ratified." 

Applyiug the reasoning of the court in Dillon against Glass to the IJrohll'm at 
hand it is clear that applicatiollR for a Convention would certainly bl' valid if 

received within a 7-year or posRihly a longer period, since this pE'riod wn~ estah­

Hahed by the CongrE'SR and approved by the ('ourts, and artion pursuant thereto 

('fllIstituted valid ratilication. The argument thllt applications, to be valid Dlu~t 


, he received ill the life of one Congress is about" as illogical 9R !;nying that rati ­
fication mll!l't tnke place in the life of olle Congress or thnt failure of a propo~ed 

amendment in one Congress would forever for!lClose subsequent Congresses trom 

attempting to propose similar amendments.' , 

2. ARF: TnI': APPLICATIONS VALID AS TO FORM AND SUBJECT MATTER? 

In determining whether the applicaUons nre in proper form, it should be ra­
('nilI'd in the first place that article V makes no reference to form. Congress 
might, although this is It doubtful power, prescribe a form to be use4:1 for this 
purpose but it has not done so. It seems strange, then, for Congress now to C'OII­
tend that the applications are in improper form. More logical, it would seem would 
he the view that since the State legislatures, an(l they alone, have the authority 
to initiate a Convention, their decisioll as to form shOUld be binding, and the form 
u~ed by one legislature would not prf'dl1de the use of a different style 'form by' 
another legislature in making application to the Oongress for a Convention. What 
really seems to be important or controlling is the Isubstance, purpose, and intent 
of the applications. 

Each of the 32 applirntiom11lrf'sl'ntly IJ!'fore us specifically, requf'sts that a Con­
stitutional GonYf'ntiol1 he called. '1'hey aSRign various reasonR for th('ir request hy 
using one or 1I10re "whereas" clauses, ull of which, however, rein tf' to apportion­
ment. Tlwse dallses are not a part of the repolving clause and ill no way limit it.~ 
effect. 801ll£' If'gi~lotures lun'e proposed in their applications aetunl language for 
an amendment hut in 00 doing they have not destroyed the effectiYE'ness of th!'ir 
applicatiOluI for a ConRtitutinal Convention. Such Innguage coul(l only be re­
garded at most'as surplu~age intend!'d to convey to tile Cougre~s all idea a~ to 
the wording of the am!'nrlment that either th~, Congress or a Convent.ion could 
propose for ratification. The applications, as previously noted, do give to Congr!'RI' 
the aitf'l'natiyp to <':llling a (1onstitutinal Convention; that aiternaU,'!' heing th!' 
suhmission of aml'ndml'nt by the Congr~s. 

Rome of the States have in their applicatiolJs, attempted to !'~~ablish th!' 
method of ratification. No reason i>1 given for this action, but it clln be pl'l'snmed 
that it waR done 1'0 as to fore('(osl' nny possibility that the Congress might r!'­
fuse to provide a method of rntification. In any event the inchlsion of thi" ex­
traneous material could not conceivably invalidate the application for a Con­
stitutional Oonvention. ' 

In fact, the Rituation existing now i!l' almost precisely that enviRioIJefl loy 
the d('le!(uteR at Philadelphiu. l'he alternative, that the delegates prm-iderl. the 
calling of a Constitutional Convention, was designed to meet the very ~ituatiJn . 
where Congress would not ad. " 

0' "'~ " 
3. DOES THE FACT THAT SOME OF TIlE I.F..GIST.ATUBI':S WERE MAY,AI'PORTIONED' AT TJiE' 
'rIME TIll': APPLICATIONS WERE ADOPTED AFFECT'THPl ,'ALIlJ1TY OF ~'IIF: APPI.ICATIONII? 

During the period of time covered by th,,"e applications-lfllla-(J7-apl,\lca­
tlon for n Convention hnR been made by ll'gi..latul'el< IlPPol'tionp<l 011 the hasil! 
of population alone. Other legislatures that were l111dt'r CHurt order to rpal'lmrtion 
alRo mode appllcatiol1 for a Convention, and, finally, Htnte Ipgi~Ia.tllreR that WPl'l' 
Inalapportioue<l to ~ome ext!'nt ac('ording to the prindple of RPyuohlR ngnlllst 
Rims, but hnt! not bP<'n found to hI' malaJlllOr.tionpd hy any ('(lurt, al~o Ill)provPlI 

1 l>IrtrH.. v. Jlunter'. l.e••e~, 1 Whent. :104, 326; AlcO.lloch v. Ilargland, 4 WhPRt. 3111. 
407, 
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applications for a Coll~t.itntlonal Convelltion, 'l'be quef;tion hng 1>C'4'n flli"1'1l 
as to whether these two latter groups could make a ynlhl IlppJicatioIl for a 
Convention so as to pennit apportionment of one Honse Oll the IJRsis of fae­
tors other than population alone. 

Part of the argument being made ill support of the I'l'cllli!!e tim t a mulnl'­
portioned -legislature eould not make a valid application for such a COIlYl'lI­
tion is based on the 1>n!nlise that sueh action was 1!('lf-servin~ and would tf'ml 
to make that legislature "]lure." '1'his line of argument falls of itF own wpi~ht, 
In the first place, no such application conhi stay court action requiring' llP­
portionment based on the principle of ReynoWs against Sims;- namely, pupllla­
tion alone, So that those legislatures under court order hall no alternative hul 
t.o reapportlon, and they did, ObviOUsly, any 8uch aplllication conlrt not hll"'~ 
been self-serving so far as preserving the apportionment of that legislature 'Y;l~ 
'concerned, Those legislatures that were in fact malapportione(1. but umlf'r lin 

court order could hardly expect to maintain their status rlno by the IIct (If 
approving an application for a Convention. Only un amendmellt to the COllstitl1­
lion could 'help them, and the nndil'pnted fact is Umt there WIlS not sufticient 
time to propose Il constitutional amendment !lnll obtain r!ltili<'ation '10 aR to help 
this group, 

As to the patently absnrcl argnment that thel'e applications cltnnot be ('onutt',1 
beCa\lAe tht'y were approved hy a malallPortionl'd legislature, it can lJe disposecl 
of with the ohservatlonthat if RIlCh argument is true, then every act of that 
legi~lature and preceding ones are invalid and with them qnite likely most 
every aet of the Congress becanse every State having more than one nppre­
l'entatiw in Congress would hlt"e had it... congressir.nal districts determined by 
nn im-nlid legislature, Al,o, the validity of all omendmellts to the Federal 
C'Olistitlltion subsequent to the 14th will be IIl'ought into question b('{'ause with 
olily one f'xC'eption. tllp 21st artiC'le of amendment, they have heen rntified by 
malnppo,tiolled legislntnrE's, 'Vhnt a paradox it would be to hoW valid the ratili­
cation of an Ilmendment by a l('gislatllre fiS provided in artide V nnd to hol<1 
invalid the petition for a Constitutional Convention by the ~ame legislature as 
al~o provided in article V, 

Fortnnately, we have some guidnnee from tile Supreme Court on this 111'0111('111. 
The question arORe in 7'e:cu,~ v, White (lRG8) 7 Wall (74 U,S,) 700, 

U.s. SUPREME counT RULINH ON 'rHIS POINT 

'l'eflJU8 v. White-74 U.S, Reports TO() (1868). The Sllpreme Court in thi" 
~ase was confronted with a !<itllation bllsed on eertain acts of the Cb-n Wflr 
I,egi~latnre of the State of Texas, Tt held thnt­

"Considerecl as transactions uncleI' the Constitntion, tile ordillauC'f' of !!el'p~­
sion, adoptpd by the Texas convention, and ratified by a llllljority of Ihf' ('ili­
lIlenH of 'l'exas, ami all ads of lIer legislature intended to givE' "ffppt to thlll 
ordinance were nbHolutely Ilull. 'rhey ;'vere nUcrl;v witlwllt oppration in In",'" 

But, the Court ptnted, the St.ate did not cease to IJe It !'Hat", nor her dl i7.f'lI~ 
to be citizens of the Uni"n, The inRurgent legislature <"oHIll not he reganlerl 
in the courts of the United States as a lawful legislature, or. its aet;; UR Inwfnl 
acts, Yet that legislature and its government were the (llll,. Iletnal ;.:nVCI'll­
ment Tcxa,; bad. It collRtituted a de facto government "anel j til R('ts dnrillg 
the period of itR existence as sucll would he !'ITedual and ill almoRt all re~p"['tH 
valid," Such validity, however, did not extenll to a contrn('t, in aid of the rebel­
iion, which was !t treasonable act. On tbis point the Court held: 

"l~xfl~t definitions, within which the aets of a State goverllll1enl-, orguni1.f'<1 
in hOf'tility to the Consdtution anel government of the United StllteR, IllHNt 
be trellted as valid or invalid, need not be attempted, It lIla~' he SHiel. l"",,'e\"(,j', 
that acts nN'essury to peace and good onler among citizenf', Fuel!, for- px­
ample, as acts sanctioning and protectiug marriage anci the domestic relations, 
governing tile course of descents, regulating the conveyance and transfer of 
propertY,real and personal, and pl'ovlfling l'emcdieR for ill;inriei! to persons 
ami estate, and other similar acts, which would be vnlhl if elllallllting from II 
lawful go,'C'rnm(>nt, must be regl1rded in gellernl as valhl ",11('11 In'O{'pe,liug 
from nn actuul, though lll1lnwful govl'rnmellt; ami thnt ltd.. ill fm·t1]('rn lice or 
8U~port of rebellion agnillst the United Stnte~, orinten(jp(j tn ,1f'(1'1I1 th" ;il1~t 
rights or I'iti1.r·w! nnel oth(,I' ad:s III IiIIP IIntl1l"', IIII1~t, in g('lIl'rnl II" rl'~nrcll'(l liS 
invlIllrl n lid voirl." 
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No one wou(dseriously contend that these State legislatures who bave Jnade 
application for' a: Constitutional Convention were "Illegal governments" by
virtue of the fact that they were malapportioned. It certainly cannot be said 
that on application for a Constitutional Convention constitutes "rebellions" or 
"treaRonable" actions of that legislature.

At the time the' petition' for a Convention was 'aQopted, the very least that 
can be said that·such legislature was a part of a de facto government and It!'! 
acts would be effectual in such matters as this. This is clear under the declsiun 
in Texas against White. 

But the uniform. holdings of the courts bave been that otherwise valid en­
acbnl!'nts of legislatures will not be set aside as nnconstitutional by reason of 
their ptlllsage by a malnpportloned l('gislature. See DawBon v. Bomar, 822 ]!'e(1. 
(2(1) 4415 (1968), Sixth Circuit Court of Appeals (certiorari denied, 876 U.S. 
732).

1\lr. President, I ask unanimous consent that Portions of that opinion be printetl 
at thiRpoint in the Record. . 

There being no objection, portions of the opinion was ordered to be printed 
ill the Rerord, as follows:. . 

"AH indicated by the petitioner's fllilure to cite authority in support of his 
contention, the courts have uniformly held that otherwise valid enactments 
of legislatures will not be set aside as unconstitutional by reason of tll('ir passage 
by n malapportioned legislatl1re. 1'his conclusion is reached upon one or more 
of three judicIally recogni:r.ed doctrines: (1) the de J"re doctrine which recog­
nizes that a legislative body created by a stote constitution has a de Jure 
existence "hich is not destroyed by an failure to redistrict in accordance with 
the constitutional mandate; (2) the de. facto doctrine "'hlch recognizes that 
the legislative offices created by the state constitution were de Jure and the In­
cumbents, even though elected under an invalid districting 11Ct, were at least de 
facto members of the I(>gislature and their acts. as valid as the acts of the de Jure. 
Officel'S; (8) the doctrine of a "oidanl'e of chaos and confusion wbicb 'recognizes 
the common sense princIple that Cotlrtl!, upon balanCing the equities between the 
individual complainant and the public at 181'ge, will not declare acts of a malap­
portioned legislature invalid where to do so,'·would creal\! a state of chaos and 
confmdon. 

"li'or the Court to spll!'Ct any particular (,l1tegory of laws and separat(' tllem 
trom other laws for the purpose of applyIng either the (Ie facto doctrine 01' 

.the doctrine of avoidanre of chaos and confusion would In fact circumvent Il'gul 
princil)les in order to substitute the Court's opinion lUI to .the Wisdom, morality, 
or appropriateness of such laws." 

Mr. HRUSKA. Mr. l're~ident, In the case of Ryan v .. Tinsley, 816 Fed. (2d) 
430 U.S. Court of Appeals, Tenth Circuit, April 22, 1003, the court held: 

"It the petitioner's contentions are to be accepted, a malapportloned legi"­
lature could not pass a valid act of ;reapportionment."
• • ., ••J! 

4. CAN TIlE CONGRESS' OK THE STATES LiMIT 'TIIE ACTION OJ!' A CONVENTION 7 

In providing an answer to this question two principles mnst be kept in mimI. 
First, is that whatever the Congress does,lt can only do as' a result of authority 
delegated to it in the Constitution. Second" Congrells In proposing amendment!! 
or' calling a Constitutional Convention iii nOt exercising a legislative function. 
Thill latter matter was thoroughly dlscusI'ed and disposed of by the Court in 
IlofUtI(l8Wortl& v. Virginia (1798) Dallas 378. In that case the following argu­
n1ent was made: ' 

'''rbe amendml'nt hall not been proposed in the form prescribed by the con­
IIUtntlon, and therofore, it Is void. Upon, an .Jnspectionof .the original roll; 
it IIppenrll, that, the. aDlendment was never submitted to the president for his 
lI)Jproblltion. The constitution declares, that every order, resolution or vote, til 
which the concurrence of the senate and house of representatives may be neceM­
sary (except on a question of adjollrnm~t), shall be presented to the prellldmt 
of the United States; and before the same shall take elTect, IIhall he all­
proved by him, or, being disapproved by.biw, Ahlill be repassed by two-thirds (.f 
the senate al1(11lOul'8 of· represelltatives &c. Art. 8 S 7. Now, the conl!tit.ution 
likewise declares, thRt tlIe con~nrrl'nce of. both.bonsl'll IIIhall be nl'(!ellsar~' to a 
prOl)()sltlon for. amendments. Art. V. and It ~s: 110 ausw('r to the ob.iectioll. to 
Uh>'f!I·VI'. that II" two-thil'lil! of hoth IUl1lsPs are l'N(lIire(1 to originate the l.roIN.. 

.Mitlon, it wou1l1 be nugatory to rl'turn it with the l,resldeut' .. neglltive, I" I,., 
re].l1l8~r(1 Ity the ·Ilame number; "ince the reallon.. Ilsslgn('d ,fnr hili dil1al'l.rohn­
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tion might be so satisfactory as to rerlucp themaj('rity below the constitutional 
proportion. 'I'he concurrence of the president is required in matters of infinitely 
less importance; and whether 'On subjects 'Of ordinary legislation, 'Or of con­
stituti'Onal nmpndments, the 'expression is the same, and equally applies to the 
nct of both houses of c'Ongress." 

In response the Attornt'y General stated: 
"Two ohjections are made. 1st. 'I'hat the amendment has not he~n proposed 

in due'form. But has not tile 8ame course been pursu('d relutiY<' to all the 'OUIli)r 
amendments that have ueen. adopted? (a) And the case of amendments is evi­
dently a Huustanti ve ad, unconnected with the ordinary businesR of legisln tion. 
and not within the policy or terms of investing the president with a qualified 
lIegative on the acts an(l resolutions of congress." 

The Court on the day succeeding the' argnmentfl unanimously held that thl' 
IImenument WIIS constitutionally adopted, and this decision has been uniformly 
ohRerred, establishing the fact that the amentling process is not a legislative 
function. 

As to the qu<'stion of II delpp;n tion of power to the Congress to limit the Action 
of a Convention, nowlwre in the Constitution ('an sueh a "delegAtion of authority 
hI' found. Such a delegation wouW negatp the very authority reserved to the 
State!'. What purpose would be ~el'yed hy allowing the States to initiate a COll­
n'ntiOll and leave the authority in the Congl'ess to say wliat the Convention 
(~o\1ld do? If a COI1\'Cntio11 can in fact be limited, it wonld seem that only th!' 
SUltes who possess the sole authority to iuitillte it couW control it. III this. 
('onnectioll I would poillt ont that aU 32 petitions unde.r discussion l'equestaction 
only in respect to reapportionment. In fact, also, further aud ultimnte eontrol 
<ioes, rest in the StateR for not until three-fourths of them have ratified, coulll 
any amendment propospd hy a Convention have effpct. 

In further ('onRidering this point, it is necessary to examine the preeise nature 
of the act~ inyolved in calling a Constitutional Convention. '1'h!' CongreR~, ""! 
has been di~cll~sell does not have the initiating authority in this instml('e, it 
I'an Ill't. onJ~' in rC"pOnRe to applications from ut least two,third~ of the State 
legislutures, and, upon receipt of the neeessltry number mllst call such a Con­
vention. Since the COllgress if! without authority of its own to ('ail It Convention, 
it is poR"CSRP<l at m6~t with authority only over routine housekeeping functionl<. 
'l'h~e functions would provide for the IIlnce, dat!', I}resulllably the duration, 
financing, .oring-, and other similar functions of the Convention. 

Since urticle V gives to the Stat(~s Role authority to d!'tr'rmine wlIPth!'r 01' not 
there shall be a Constitutional Convention and "ince someone lllllst suy where, 
WIH'll, and so forth, Congress ohviously has this limited. authority. It ean be :lr ­
P;11C<1 that the States could incl\l(le these items in a uniform mlll1JU'r in theil' 
applications, hut since they dill not do so it would seem that this function is left 
to the CongreRs. 

Wherein lit'S any safegnl1nl ugaim.t a "wide open" Com'ention? First in thc 
g-ood faith, jm}gnlPnt, and reRponsibility of its delegates. Second, in the require­
ment that any prollosuls of the COll\'ention mu~t ue ratified by three-fourths of tile 
'Rtates---38 of t11em-uefore becoming effeeUve. 

r.. CAN A STATE LEOISLATURE RESCIND AN APPLICATION ~'OKA CONSTITUTIONAL 
CONVENTION? . 

Attempts to rescind the application for a COnst,itutional COII\'ention mIllIe lw 
nn earlier legislature hll\'c ()ccnrredat lenst in four'State leg-islaturl's. An iu­
stance where this occnrl'pd if! in l\[arylan<l. The 1!l05 LcgiRlatiwc of IIInrylnnd, 
found by !lIP Court to he IIlfllnpportioned, IIdopted n res()lution <:filling for a 
f1onstitutional ConVl'utioll. Tile legiRlnture Will'! renpJlOrtiOlI('(l aCl'ol'ding to pop­
ulation. In its 1007 se~sion, a rl'solntion l'esdnding Ihe {'arlit,!' application wns 
introduced but rejected. No leg-iNIlltnre liaR resdnded an application for a Con­
stitutional Convention on ren]lllortionnlPut of State ll'gislatnres. The question 
th!'n is wllCtbel' or not Rueh an act or l'PeiHsion would hn'-e effect. 

The Supreme Court has 111'('11 confl'onh'(l with (,IISI'R Oil rntifieution that shed 
~OJl\" lig-llt nn Ihi/< (111",,11011. 'I'll!' (1011l't hUM h .. 1<l thnt the f1lnction of It 81111<' 

'1<'/(1/,1111.111'" ill I'lIlifylllg' II II/'opo~I'(1 11/11(·II"nll'lIl. til th,' 1("'II<'rnl ('011,,111.1111011, 1i1(1' 
Ilul flUU'IitHl "r c·ou-.c:.·.·"'M ill In'u)ln~ltlg' jlw 111111"14II1U'1I1: h~ It 11-,.,11'"1'111 furlC'tluli 
d"rl\'fld r"rll,. til .. If·f·'II(~I·tll t '011'-11 it III jill! : 1It111 if. 11'110""'1'11(1:-4 tlII,V HlJlil'ul iHII~ Hun"dIt, 
10 III! illJi"'l"pfi hy tlU' ju·oplt~ nf' II Hllll .. , lIf1w"'f~ ,~. 1-'111,111,_ Nfl. ·1, :J.!i:4 II.H. 2:.!1: 
lIlIwka '-. Nmifh, No.:l, :l(ja l).H. :l31; Nat/mutt l'roh-lbl.fion ellMes, :li,a lJ.H. 3;'0, a!;(i. 
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It also appears that ratiftcation of a proposed amendment, when on('e ac­
ceded to by a State lpgislature would ~('('lll to exhnlll.t its authority to act and 
preelude a reconsideration. Colctnftn v. lICWer 307 U.S. 433. 

'l'lle Court h~s also held that certification to the Secretary of Staoo.;-now 
Acl.millistrntor GSA-by the legislature of its act of ratification Is binding upon 
him. ]11 Lester v. Om'nett 258 U.S. l3n, the Court held: 

"The remaining contention is that the ratifying resolutions of Teunessee lind 
of Wcst Vi1'!;lnia are inoperative, becnuse udopted in violation of the rul!'s of 
legislative procedure prevailing in the respective Stutes. l.'lle question raised. 
may have been rendered immaterial by the fuet tllat since the procillmation tlte 
legislatures of two other States--Connecticut and Vermont-have adopted resolu­
tions of ratification. But a broader all~wer should b!' given to the contention. 1.'111' 
proclamation by the Secretary certified that from official documents 011 file in th!' 
Department of State it appeared that the proposed Amendment was ratified by 
the legislatures of thirty-six Stnte~, and that it 'has become valld to all intents 
nnd purposes as a JlII1't of the COll~titution of tile United States.' As the legi~la­
I ures of ~'enne!l~ee and of 'V('~t Virginia hall power to adopt the resolutions of 
mtifieutioll, offieial noti('e to the Secretary, duly authenticated, that they had done 
so W!l~ conclusive upon him, aud, bejng certified to by his procilimation, is con­
('ll1~h'(' upon the ~onrce. The rille declarNl in Field v. Clark. 143 U.S. MO, 669-673, 
is applicable her!'. See IIIRO Harwood, v. Wentworth, 162 U.S. 547, 562." 

Since the act of a State legb,lature in making an application to Congress for a 
COllstitutiODlIl Convention IIml it.s aet of ratifying a proposed amendment are 
quite similar :111(1 relating Ull~ COUI·t'S holdlngis in the former to the latter it is 
apparent that: J<'irNt, both are Federal· functions; second, neither cnn be re­
cimled; and, third, each would be binding, the one upon the Congress, the other 
011 the Administrator of GSA and hoth upon the courts. The rule of .reasonable­
n!'~R, such as the Court 11sed In the National Prohibition cases, where it h!'ld 7 
years to be a real'lonable time in which t9 elIect ratification, could be applied 1<0 

.'. us to prevent the cumulative elIl'ct of applications spread over n number of 
:~ yearR and on various Rubjeet.s. Any attempt to rescilld during this 7-year period 

woull1 be a nullit.y, and Rftt'r the lup!!e of 7 years during which time the necessary 
two-thirds had not been nchieved the allplications would lose their elIect. 

Additionally, once applications-from two-thirds .of the legislatures have bel'1I 
received by the COIl~f(-"''' we are confronted with what might be tenned un act 
of finalit.y. AllY nttf'Dll'tpd Ret of reciRion of it!! RPlllicationby a Stat... legiRlatnre 
would have no morl' meaning then than would 1111 attempt to rescind a sllffi<'ieut 
number of aets of ratifieation so as to reIJ('alan article of amendment that had 
previously been rutified by three-fourths of the States. . 

8. 	MUST THE CONORESS CALL A CONVENTION UPON APPI.ICATION OF TWO-THIRDS OF 
THE LEOISLATum:s OF 'fIlE STATES? 

Tlte }!'ederuliRt PIlIll'l'" give clear in~igl,J,~lj.s to what tile frriml>rs of the Consti­
tution lIad in milld in article V. 1 ila,'e qnoted Alexander Halllilton in Ifec1eralist 
PapPI' No. 85 in this respect, where lIamiitoll.lllakt'fl it clear. the Congress hus 110 
option. .,. 

'l'lte cluty of COllgre~s under article V is quite <'ipar. III the syllabus of United 
States v. S/lraQllc et aI., 2R2 U.S. 715, it is'l'loted that: 

"... 2. Article Y, in its prO"ision tl1at ·prql>oserl amendments shall become 
part of the Constitution whl'lI ratified by the legislatures of three-fourths of th.. 
Keveral StnteR or hy conventiolls in three-fourths thereof, 'as the olle of the other 
lIlode of I'Iltirl('utioll Iluiy be proposed by the CougreslI,' 11lainly and without 

.	ambiguity places the ehoice bet"'een these twl' .llodes in the sole' discretion of 
Congress, nnd etlllnot by l'Onstrnction be read as requiring that ehunges detracting 
from the liberty of Ule citizens, distinguished from cilang!'s in the character of 
federal means or nwchinery, shall be referred to conventiolJR, 11. 730. 

"3. 'The Constitution waR written to he uuderRtood by the voters; its words 
and ph rases were used in their normal and ordinary ns distinguished from tech­
IlleRI meaning; where the intention is clear th!'re is no room for construction and 
no exeuse for interpolation or addition, p. 731. .... . .'. . 

"4. The faet that nn instrument drawn with 811Cb metiCUlous care, and by 
lIlen who ~o well ull(lerf'tood hllw t.o make language fit their though t does not 
('ontllin nllY phl'MI- Iimltillg the pXI'r<'i~e of dIRer(-tion by the CODgreR~ in chooRlng 
OIW or the other Ilitorrllltivll lJJ()de~ of ratifif!l.Ition, is persuasive evidenee that no 
flulllili<'nUuu WIlH illt.l'ud!'cl. 11. 7:lZ," i 
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L\pplying· this interpretation to the instant ease it woulU appear that I\;e 
Congress is left without authority to det!'l"mine the wisdom, propriety or til'­
~irability of tile applicatiolls and their purposes. Certainly it would not be a . 
rl!'cision for the Congress to maIm as to wh!'ther or not there should be a COIl­
stitutiollal COllventioll this decision hns already ~en made by the States, 
assuming 84 nppUcatiolls. Only when an allll'lldmellt or amendments as had iwen 
requested ha<1 been proposed by Congress for ratification could the Congress 
constitutionally ignore Uw mandate of the Stllte legislatures calling for a Con­
vention. The action of Congress in this instance would seem to be purely and 
simply ministel'ial. To reinforce this view, if indeed reinforcement is needed, iR 
the unquestionable fact tllat the Constitutional Convention of 1787 adopted the 
Convention ('lause of article V becanse of fNlr, a fear it appears that dem{)n­
Rtrates no little foresight, that fln oppresRive lfederal administration might 
refuse to yield to the demands of the States for a change ill the fundamental law. 

ENFORCEMENT BY COURT ORUER 

Since the action required of Congres13. in calling a Constitutional Conyention 
is purely ministerial in fact not eyen·'legislative, can it be compelled to do so 
against ita wishes, by court order? Recognizing the doctrine of separation of 
powers and the somewhat battered principle of political question, it allpe!U'H that 
a recalcitrant Congress can be cQmpelled to aet. 

It is a well-establisbed principle of law that the ('onrts will ('ompel the doing 
of pnrely ministerial acts. This is 110rmfllly a('complished by mandamus and iH 
frequently referred to as a writ commanding the performance of a particulai' 
duty which results from the oificifll station of the on\! to whom it is directed. 

In one of. its yery early deciSions, Marbury v. illaai80n (l!'ebruary 1803) 1 
Cranch 13'1', the Supreme Court clearly estublished the principle that the Court 
can command the performance of a purely ministerial act by an official of a 
eoequal branch of GoYernment, the Exeeutive. Some excerpts from t.hut opinion 
nre partiC'Ularly applicable. On page 103, the Court sUid: 

"'l'he government of the United States has been emphatically termed a govern­
ment of laws, and not of man. It will certainly cease to deserve this high appella­
tion, if the laws furnish no remedy for the violation' of a vested legal right." 

On page 166: 
"But wbere a specific duty is assigned by law, and individual rights depend 

upon the performance of. that duty, it seems equally clear that the individual who 
coll8iders himself injured, has a right to resort to the laws of this country for a 
remedy." 

On page 170: 
"What is there in the exalted 9tntion of the officer, which slmll liar a citizen 

from Ilssel'ting, ill a court of Justice, his legal rights, 91' !'lhall forbid a Co\l1t to 
listen to the claim, or to issue a mandamus, directing the performance of a duty, 
not depending on executive discretion, but on particular acts of Congress and the 
general principles of law?" 

AmI on pago 179: 
"From these, and many other selections which might be made, it is apparent 

that the l!'ramers of the Constitution contemplated that instrumenit as a rule for 
tlle government of courts us well as of the legislature." 

Applying 'the reasoning of the Court in thut landmark case to the problem at 
hand c>tn it earnestly be contended. that the people, through their representatives 
ill the State legislature can be denied by the Congress one of the most funelaIliental 
rights they possess, that of altering the bllsic document under which the whole 
process of government operates, the Constitution, and that the Court is without 
ll1lthority b) enforce this right? If this be trllP, tllUt the right of two-thirds of the 
States to secure a Constitutional Convention upon application to Congress is a 
nonenforceable right, then we have ceased to be a Government of Jaws. Indeed, 
for the Court to refuse to enforce this right it would have to cast aside a whole 
series of decisions, not the least of which would be those affirming the validity 
aBel propriety of several articles of amendment. But. more importantly, the peo­
ple's sovereignty would once and for all have been destroyed. 

The Court has had no difficulty in recent calles involving the legislatures. 
Granted tlHW are State legislatures, but the principle remains the same. The 
Court'secured compliance with its orders evpn though the fiction involved WIlR to 
II ('I'rlllfil ('xl('ut l<'giRlntivn Wh(,I'1'l1.II in Ollr ('HAn iI: ('If'nrly i~ rtr)t. Tl1eRrl CORI'R ill­
volved Ilpportionment, beginning with Baker Ilgnlnst Carr and more recently 
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Reynolds ngnitmt Sims, and related cases. In those instun!'es, where a legislature 
refused to obey an order to redistrict, the Court developed its OWII districting plan 
an<ldlreded elections to be held. It is really not arguable that the right of two­
thirds of the State legislatures for a. Constitutional Convention clearly provided by 
nrticle V is less a right than that of the people of Tennessee to have reappor­
tionment of their State legislature. 
~hould the Congress fail to respond affirmatively· to the applications of the 

ll'gislatures of two-tblrds of the States for a Constitutional Convention, it would 
nppear that ·the Supreme Court could enforce this right, and that. precedent for 
it to do so exists. Should the Congress refuse to comply with the writ, the Court. 
in enfurcing this rigllt, coulcl itself order the Convention. Some State legislaturt's. 
I wonld be certain, would pursue this form of remedy should the Congress fail 
to act. 

I trnst in this somewhat lengthy presentation a base has l>een provided for 
rationnl discussion of the issue before us. It would have been far simpler to en­
gage in n bit of rhetoric rather than citing the ample precedent, intent and law 
whiC'h pr('vails. However, it is my observation that this deliberative body, now 
engaged in a considerable constitutional diSCUSSion, prefers fact to fun in reach­
ing its conelllsions. 

I"or IllYRPlf. a~ I have stated, should this body, through inllction in prOllOfling 
n renpportiolllllPnt ('onstitutional amendment, vote the mllnclatory aitenllltive of 
a Convent.ion. I have no more fear of the outcome than did the delegates to Phil- . 
adelphia ill 1787, ,,,hen they provided this course of action for 'the situation they 
t>onld forcsf'C which now has Ilrisen. . 

rr OWl'e are those Ilmong my col\eagnef! who lire fearful of a Convention, I sllg­
gC'st they respond now to the call of the States by proposing the necessary 
ll111endment to the States for rwtification or rejection. 

PROPOSED CONSTITUTIONAL AMENDMENT 

There al'e several elements which I believe should be included in the proposed 

con~titut/(}llal amenllment: 


First. The proposal should be entirely' permissive in nature. Each State could 
make its own determinationwh('lther or not it wishes to make use of provisions 
for con!'titllting' one house of its legislature on the basis of factors other than pop­
uI:rtion or ('onstituting both houses on the basis of population. 

Seconll. Reapportionment would be mandatory every 10 years. 
~'hird. Any Stnte plecting to constitute one'house·of its legislature on the basis 

of factors other t.han population would be r.equired to subml,t alternate plans to 
the electorate for approval or rejection-one plan for population only in both 
housel'!, the other a little Federal plan. • 

Fourth. A sedion "hould he considered protecting the right of the States to 
determine the cOlllposition of the subdivisions of State· government--county 
board!l of "u]>(,l'visor8. school districts, city councils, and so on. 

Fifth. A scction reasserting the ri~ht of 'lvery State to two U.S. Senators, .and 
provi(ling that States cannot be combined' for purposes of membership in the 
U.S. Senate. 

Sixt.h. A section reasserting the right of every State to proportionate memher­

ship in the House of Representatives, with no State having less than one ml'm­

ber, and a stipulRtion that'State boundaries cannot be crossed iii the composition 

of congressional districts. 


The voice of ,the people has been lIllide abundantly clear '011 this i!lflue. Now it 
is up to us to let the people dccide--eilther'through a Convention called for that 
purpose or a ptoPQseg. c;:om~titutional amendment by this Congress. For the lif!' of 
me, I can fincl no rationale for denying the people of tbls country the right to 
decide-which they now request. If we,the Congress, cannot trust the people, 
we haTe no right to be here. Frarudy, no amount of verbal obfuscation can hide 
the fact tha t this is the real issue up for decision. 

EXUIBI~ 1 

'fhp f011l' prol,,>'als as to method'" of fiih\re Rm!'llllments of thl' Constltl1tion 
which were suhmitted in the Constitutional Convention, were os follows. One hv 
Charles PincknE'Y, 011 May 29; one by Edmund Randolph on that same day; th'e 
third by. William Patterson on June 15; and the fourth by Alexander Hamilton 
011 June 18. 
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PINCKNEY 

MI'. Pin('kney proposed the following: . 
"If two-thirds of the Legislatnres of the States apply for the samE', the Legis­

lature of the Unite<1 States shall call a Convention for the purpose of amending 
the Constitution; or, should Congress, with the COllsent of two-thirds of each 
House, propose to the states amendments to the same, 'the agreemeut ,of two­
thirds of the Legislatures of the States shall be sufficient to mnke tbe Mhl ""WIlI}­
"w"tH IHJrhl /Jf 11m litJ//~t/t'J'./'II//' 

A!ll'kk'/{·~'{ l'xplslltll·d Jt, flll~ Il rUd(!: t 
"... j.roposE'S to dl'Clnre, that if it should hereafter appear necessary to 

the United States to recommend the Grant of any additional Powers, that the 
assent of a given number of the States shall be sufficient to invest then: and uiJl(l 
the Union as fully as if they had been confirmed by the Legislatures of all the 
StntE's." 

PilJcknp~· fl'arl?d the requirement of unanimous consent to any change, as 
found in the Articles, because "it Is to this unanimous consent the depressed sit­
uation of the Union is undouutedly oWing •.." I 

BANDOI,PlI 

llandoll.h \lropo~ed the following language: 
"n('~oh'e(l tllllt provi~ion onght to ue made for the amendment of the Arti!;les 

of Union, whensoever It shall seem necessory; and that the assent of the Na­
tional Legislature ought not to be required thereto." ~ 

MASON 

Ma~on, on June 11, In drfending the proposal for Providing some menns of 
amendment SIIid tha·t it would: 

", •• Ix> bet.t!,r to provide for them in nn pn~y, regular nnel eonRtitut.ional way. 
than to trust·to chanee and violence. It would be improper to require the COI1Rent 
of the Na'tional Legislature, because they m,ay abuse their power, and refuse tllPir 
assent on that very account. The opportunity for such an abuse may be the fliult 
of the ConEttltution calling for an amendment." _ . 

AR variolls drtails of whnt is now Article V were discus~ed nnll ogrl'!'fl to, a 
motion was made by Governors Morris and Gerry to amend proposed Article V, 
so that the Convention clause might be inserted providing that a Oonventlan for 
proposing amE'ndments would be called on al)plicatlon of two-thirds of the States. 
lIlOCUIOOll, huwl'vl'r, "did not 8(,1' why CongresR would not be as lUuch bound to 
propose amendments applied for by two-thirds of the States as to call a Com'E'II­
tioll 011 tllr like application." • He had no objection to providing for II Convention, 
as hI! hrtd prpviouHly indicated, but did forelOee"that difficulties might ariRe as to 
the form, the quorum, etc., which In Constitutional regulations ought to be OR 
mneh Ill' pO"Hiblp avoi(\pd.'" The motion' to ot,w,td 110 0.8 to reqllire a Oonvention 
was appr01Jed without dis8ent and was worded ifl BUC1/, a fashirm a8 to make it 
mandatory tltat Oongre88 call a Oonvention upon a.ppUcation by two-thirds of tlte 
Stutes. 

YALE LAW SOHooL, 
New Haven OO'lIn., October 2, 1967. 

Prot. PHIl.IP n. KUlIT,AND, i 
011 leI Crnl..,uUunt, Subcommittee on Separation of Powers, U.S. Senate, 
Senate Olfl,ce Building, Wa8hington, D.O. 

DEAR P1!TT,: This iF! In reply to YQur requeRt for comment on Spllfltor FJr\'ill'l! 
hill, S. 2307. You may make such use as you wish of this letter,lncludlng publishing 
it. in the Subcommittee's .f(>Cord of 'hearing~. I wlll give you my views more or 
ll?f!.~ seriatim, folloWiug the arrangement ot the bill, and in ratlter summary 
fll~ltloJ\. 

I have absolutely no douht that Congress has the Ruthority to lE'glslnte IIbout 
the procrs- nf mnrU(lml'nt by convE'ntion, and to settle every point not actually 

'Tht! Rrcnr,l. 0' the Ferlerlll (Jom)elltfnn ·011'187 120 (Fnrrand f!d. 19:j7). Farrand In­
c1lr'tnt~. tllnt l'tnpkn~y'8 m<l,I'trlnU"n of this Artlclc XVI was made on MIIY 28. the dny
·b,·rnr,' he lll'csonte<i It to thp. COIl,·pnUon. 

! ~~~~i\'"on. ,r",,,.,,,,1 af tI.e F,!,l,,,-al aonoflt"tlan (R,,"l.t CII. 1908). Note 13 at 'Ta7. 
, (/·;,1.0111111,·,\ III orlglnlll). 
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Mt'i.tled hy Artjple V of the Constitution it,~elf. Ol'viou~ly the fifty ~tllte legi.ln­
turps canrmt thelll"elyf"S l!>gislate on thil'! subje<>t.. The constitutional cOl1vpution 
cannot do su for it lI111o't Jirflt be lor()ught Into being. All that i:< Ipft, therefol't', 
is Congre.",~, which in lillY evpnt, in respect of olher issup,s not specifically settled 
by the Constitution, liS well, has the residulil power to legislate on matters that 
require uniform s£>ttlement. 

1 00 .ullt tlllJJk that Artkle V 10rcRI!CR only a convention charged with writlng 
;t "'ht)f;r I!"~ ..,,~.>I1:;f'I~;"'!I (In rll" ';!'II~I·lI:llIrf-1l·nrf rlH,. lit ~fte' jiJ11l1'1,.~"m;1 P""I(,-­
I lully agree with the vIew ot my colleague Charles L. Black', Ir: (see "The Pro­
posed Amendment of Article V: A Threatened Disaster," 72 Yale Law Journal 
878, 002 et 8eq. [1963] that the lllnf,'unge of Article V means that while the 
lef,'lslatures of t\Yo-thinls of the states may iml)Ol;le upon Congress the obligation 
to ('all a convention which !>hall consider IImendmcnts to the constitution, the 
legi!'Olatures have no authority to require CongrC!!s to call a convention to con­
~ider a particular amendment or even a paMlicular issue, or even just a set of 
particular amendments. In other wordl', a (!<JI1~ention n~ not be called to write 
It new constitution. bllt nobody can restrict it to the consideration of celinin 
topics only,and forbid it to consider other ones~ or fotuid it, in other wordR, tAl 
writ!' It new constitution if it chooses. This \"o.uld seem to be the thrul't of the 
l'allgnage of Article V, which says that "on the Application of the Legislatures 
of t.wo-thirds of the several States, [Congress] shall call a CoIH"E'ntion fnr pro­
posing Amel1(lmcnts." A convention for vropo.~';lIg, liS Mr. Blllck points out, not 
for I·u·tifying either II text 01' lin idelt submitted loy the legisllltures, nor even for 
considering such a text or such an idea, but for propo.~i11g, which means freedom 
to cam'IIRA matters afresh and to weigh all possibilities and alternatives. And Cor 
proposing Amendments, whleh suggests, in the plural, canvassing possibilities for 
improving the Oonstitution, not ratifying or considering a single possibility. 

On principle, the point is that no constitutional change should go forward to 
ratillcation sclJarately by the states without having first undergone examinAtion 
al1(l dehate in a nlltional forum, whether it be Co·ngress or a conyentlon, ond that 
the nutnre lind Rcope of the debate and eXllmination in I'uch II nutional forulIl 
must not be predetermined by the sepurate decisions of the states. Quite clearly, 
tlH~refore, the "tates hllve )10 authority to require Congress to snumit a gin'lI 
text of a proposed COII!!titutional amendment to a COilventi on, to be yoted up or 
down. Equally clearly, the states may not require Congress to submit a single 
subject, demanding action one way or the other on It alone, for it is surely a 
basic fact of politics in all its forms thllt consideration and debate of a political 
subject can be full and real only if there Is opportunity for compromise ano give­
aml-talte. Such oIJIlUrtunlty require!'! that the dl'Cil<ion-making body baye Iluthorit)' 
to comlider more than H single, clo"ely-drfined ~uhje<'t. so that eoncessions from 
olle shle on olle llIattpr CIID be m8'tehed by concession fWIIl RlloUlCr on a IM'rhlll'~ 
seemingly discreet matter, to the end that a final package Hcceptahle to all may 
pmel-ge. That WIIS how the original constitutional convention itself worked. Any 
other conditions threaten either breakdown, or rigid ideologiclIl decisions. He, 
moreover, who has the power to frame an is!'ue lind Isolate It for d£>Cision will 
oftell have the power, ill con,*,(}uellC!', to predetermine the decision. If, then, the 
state legislatures COllid restrict the convention to consi{\erlltion of a single, 
nHrrow subject only, they might be in a position eft'ectively to ensure that a given 
result WIIS reached. (The validity of this olJ~rvation may be verified in stlltes 
in which the governor has power to prescribe the only ~ubject or subj£>Cts to be 
cOIll'hleretl in l'llecial ~es.qlons or the legislature called hy him.) The c()n~equen('C, 
if till!'! were allrnvNl, would be that, in some measure, a constitutional dlflllge 
would go forwllrd to ratification which had not received full or even meaningful 
consideration and dehate in any national forum, bllt hlld, in I!ome meaRure, been 
pr('tletC'l'minell in the sepa.rate legislative fonulls of the states. That, in turll, It 
seellls to me, would be a situation plainly contrary to the purpose which infonn!'! 
Article V. 

I see no reason for explicitly an{\ab.'IOlutely disahling C{Jn~re"s from I'Hiewlng 
/lilY and all possilJle procedures adopted by state legi"lntures in calling tor ('011­

I<titl1tiollal convent.ions. In geneI'lIl, of cours(', stllte leglslatlu'eR onght to be 
maRtel'!! of ·their own 1)I-O('e(lu1'I', but no one can now fore;;ee all llO."sible ,,'rinkh" 
of the procedural prohlem. lIJI(I I ~hollld think it" mllell b('Her to l'uJ' l1[)thinl( 
nhoutthe power of GOllgre~s tQ review state h>gislati\'{' llrocPIlurps in J'r'~'f1('Ct of 011' 
calling of a conRtitntional convention. The situation then would be tllllt Congl'p"" 
,,"ouid pre~umnbly retain Rome power,rarely to be exercised, and indeterminllte 
lind IIllfore1'<'eable ill nature. 
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I wouII\ ~\l{'~ifl('allr I'I'qUit·C lhot re!'!o\\ltioll~ cailing for a' COll'~titutional POll· 

vpntion he f<ulllnilt{'(\ to ~IJVerIlOl'~ for lIJ1pr{wlIl or veto in aecor<1allee with 
procellul'Ps foilowl'll ill o,thl'l" legilliative l1lottpr~ in the st.ate COllc€'rllP'l. 'rhere 
is nothing that particularly 'Jl1alifies legislatures as such to call for constitutional 
f'OIH"I'UtiOllS. What WI' are ill sparch nflwre is Ule will (,f the, lX"ople of tlHl state, 
lind that will ought to he I'XllI"'Ssro. in this in~tllnce above oil, perhap", in the way 
in whiph, 111111(>1' the conslitution of 11 ,,.tnte, it is normally expressed on l11aHe'l's 
of importance, since presumably it is the judgment of the state that that Is how 
the will ot thp j>l'ople is 1>I'st lind mo!'!t reliahly expresspd, 
, It might hI' well to RUY sOIlH'thing at this point in thl' bill on U ql1f'stiOli that. 
is Illud}. lliootl'd, nllIHl'ly Wlll'thl'l' a legl~lllture that haR bpl'n hI'\(! to he mal­
IlJlPOl'tiOll('(l, 01' tltat is ulI(\\'r Il dpcrl'e requiring It to reapportion ami )H'l'!HljIR 
IIUll lif,v its )IOWl'r8 in 80tllp mpaRlIrc hI'fore reapportio1lment, call vali<lly )IaRH 1I 

J'!'Holntion fol' a constitntiollal pOllv('utioll, I should think ,illgenpral it ('ouh) , 
llnl!'s" all ()Ul·stHllllillg {\(,I.'n'(' forhids, £'ithl'l' specifieally or by lllputioning FOllle 
IllUllllg"OIlR forbidden function, lmt I should think it would be wpll to bp ('\PII r 
Oil thiA POillt, 

I shouJU thinl{ thesix,yclll'-3nd quite possibly longer-period provided 
fOJ' in ~I'('n"n i'ila) of th(~ \,ill iR too \Ollg", The Constitution contplllplnt£'A n COIl­

Pllnent desire on the I)f}rt of the legislntures of a sufficient number of states, am1 
such a concurrent desire can scarcely be said to exist, or to reflect in enell 
.tate the will of the )Ieople, if too long a period Qf time has passed from the 
dllte of en:lctmellt of the Ii 1',1· re~ol\ltioll to the date of enoctment of lhe ln~t. ~'rl1e 
enough, 1l'giHlatures are [reI' to change their ntinds, but the paRsage of a 
n'peilier i~ a tliffPl'cnt IUIII Illore difficult political al't thnn tbe defeat, "tllrting 
ft'('"h, of a !'(~solnti()ll enllillg' for II !'Ollstitutional coun'nliOll, The fad, thN'P­
fore, that :1 \pgiRlalnre ho" not J'('llPall'd II resolution calling' for fl convf'ntion 
is an insufficient indication thnt the state in question, lifter the passage 
of liS 10llg as six yenl's, still favors the clIlling of a convention, The life of· n 
!'lingle Congress may be too short II time limit to impose, but anything ovpr 
four Yf'n 1'8 "PPlIlS to lIle too IOIlg', . 

Seetion (;(a) s('ems to IIlP tHO restrictive of th" powpr of Congrpss, It iR n lllOt­
tpr of dl'aftin.';, rca\l~', hul J shollid suppose that Congl'I'ss mllst J'('tain till' j)(IW('l' 
10 detl'l'lllinp Bot onlr lyhdhl'r I hI' 1'('('itntion of lIlp (11f'l'k that the l'\,'luisitp l1ltlB­

bpt of applicatiollA hn.\·p hpPll lH:lclp 011(1 aJ'p 1]1 pff{'('t iF: corrPflt, bnt nlso It IHHvpr 
to detf'l'lllilIC from time to tilliE', Oil the hasis or lI11pstiom~ that ennnnt all 1I0W 
hI> fon'st'l'llhle, 1Yhl'ther nll (Ill' nppli('ntiol1s IIr!, valid, Agnin, I set' no r(>IlS011 
(I) ')""il1(' 11011' lhnt nil 1l1l\f'1}l11ll\'nl~ 1II'Ortll,~('<1 hy a {'onvelltion shnll be ratified 
hy Il'giHlalnrPH ruthl'1' titan h>' ('''llVPllUOllR in the severnl stutl'R, 011 the ('011­

tr:try, I should thinl{ tlll're would be good reason to provide for ratification 
h)-~ cOll'·entions, ~iIlPe nw It'l,dF'Latnl'p~ lwvp ulrPlH1Y-1lf; il't not trup wlwn 
('ongress proposes un 1l1ll\'IJllrllf'llt-heell invo\1'ed in the Ilmcncling proce"s~ At 
nnr rat\', it Hhould be left oppn to future COllgresscs to decide from time to 
lilll\' wheiJ)('l' iJH'y wnnt rnti[icution hy Ipgislatul'l'I" or hy ponvenl·ions in the states, 

I 8holl\(1 think thc nntional interest, the welfnre of the entire nntion, is too 
closely affected to permit tile stateR to decide, ench for ItRelf, how the delegates 
to u lllltiollul constitutional convention sball be elected or, indeed, appointed. 
I should think it would be wiRe to provide that all delegates lllust be elected by 
the BlIme constituency that elllCts the states' representatives in COJlgl'e~s, and to 
11l'Ovicll! fnl'[hrl' that a ('(,I'Jilin proportion of the delpgiltps llla~' hI' f'lpcted from 
districts, and that, depending on the size of the state, no fewer [bnn II certain 
111uuhl'r 'JlIII 110 11101'(, llin" II Ihird should he e\pl'i"!'(l at lal'gf'. O"I~' thus, it Ref'1ll1! 
to me, can all the interc"!s ill II state, the particular on\'s and Ih£' gf'lIpral OJll'~, 
Iin!1 all"'1lwtl' l'l'pI'P"f'nl:ltiol}. J ~ay nothillg for the lllOll1pnt i1hllnt Ihe pl'ohlplll 
of apportioning districts' for the elilction of delegates to the constitutional 
convention, except to remark that it seemR to me Congress ought to have the 
pOWf'r to ~nr, nt lp:lst in lin ('xtrplUe (,H~e, that the diRtrids fr01l1 \Vhil'h u statf' 
elected delegntes were invidiously malapportioned, and thnt an election of 
dl'll'gatc8 is UII'l'l'for(' illva\i(l. 

I h,,,'" IJlnll .. it ('\pnr at I hI' hl'ginniug" thnt I thin\{ thf' Jll'ol'i~ion in RN'tioll 
8(a) that (,:H~h delegate mURt ngree not to chunge or alter OilY pnrt of the 
Con~W 11 Li 011 wlllt~h hns not U(!cn speclllcd in the resolution calling the con­
Y(lut iOIl iH qllilp wrolll!. 

) AP" "" 1"':1>1011 1'''1' following" I hI' ]1rI'(''''\''111 or liJ.. ol'l~inul I"'''1'''nl:ion iI,\' giving 
t.:lt'h I-ilntt~ OJH' \'off'. 'rllp r"HIIWrf4, ill 1t(II))JUII,~ f.llwh n ItfOf'PtlllJ'p fUI' ~hplIl'.li,({'l\'{'~. 
wOl'I'I'<l II;':" i n "I II", h'lI'i<;':l'ollllll oj' Ow eOllgl'('~~ of lill' ('UHfI'd.,,,,, Iioll, III ",QII,,11 
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the 'states voted" flS equal units, and they fearl'd to break this preeedpnt, ,becauRe 
if they l1ad tried to do so, thl'Y 1IIight have made the vl'ry constitutional con­
velltion impoSSi'ble. But verhaps theIr chip! purpose in framing the new con­
~tituUon' was, for the future, to bri'ak away from fhis stultifying l}reced~nt. 
Why Should 'We now return tg it, after nenrly two hun!1red years in whieh we 
have !been accustomerl jn OUT national institlltions-l'xcl'pt on the one oCCIl'Sion 
when the House elected a President-to a 'different and of course more demo· 
cl'atic me1Jhod? Besides, whatever the convention does is to be ratifil'(J by th!' 
st.nt('~, and In ratifying the states do vote as units.Alaska.~ing equal to New 
Y m'k, It that not sufficient? ' , ' 

Again, I lwve illllicated at ftJe 'ilpginlling my disagreement 'With Spctionl0(b) 
of the 'bill. 'l'he point again Rrises in the last few lines of 'Section 11 (h). 

I see hy Section 13(a) tfhat Congress is meant to retain the option of ~nh· 
mitt-ing Illllcndllll'uts to 'ratification by cOllventions in the stutps fntll('r 1111111 
by legi~lllture!1, So the provision, on which I commented earlier, in Section 
(;(a), 01l1)llg~ Ii, linp !!4,1l1l(1 page (I, 'line 1, whk'h '~e('ms to indicate t.hat COllgn'ss 
lila,' submit for ratification only by legislaturE's mll,t >be a mistake of drnftillg. 

Olle tifull point, I "'PP n!) reason ~"hy uny and all actions to be tnken by COli' 

gress pursuant to this bill with respeet tocollstitutiOlJnI COllvPlltiOIlS !lholllrl 
he 11l1ything but sn~)j('ct, in t.he Ol'tlinal'y wny, to l'rpsidential aiJProYll1 nurler 
Article I, Sectioll 7, Clause 3 of the Constitution, In this respect al!<o I agrpe 
with the views of my colleague Chnrles L, Black, Jr" exprpssed in the article 
cH,'d ahove (8(>1' 72 Ytlle L.,/, Ill. 0(1), lIollillg8'IVortlt'v, Virginia., 3 Dall. 3iR 
(1708), is to the contrary so far as the function of Congress in proposing 
IImenrlments i's COI1C('rI1l'<1, hnt, nil Illr, Rlack says, this preeed('nt "is inherently 
w('ak:" (C, ]r, 'Smiley v, Holm, 285 Uo'S. 351) [1932]). ".' , 

Sincerely, • 
Alexanqi!rJlf. Bickpl, 

[001l8I1U,,"t, SIIb(,()JI1.mitiee on Scp"ration of 1'01l,er8, U • .</, .</('11"/(']. 

l..ilJ, 

[JlIEMORANOUM] 
He: S,2307 
1'0: Rpllfltor Sam ,1, I·jrvin, ,11'" Chairman, SllbcOllll11ittpp on Sl'paratioll of PoweN(, 
Fro1ll: l'hHll' B, Knrlmlll, Chief ('onRuita))t Sl1i1(,lIllfllllttl'E! on SPIlnrntilln of 

p(lwpr~. 

At t.hn ontf«:t it Rhollld' he uoted that this hill ('Illl he drawn 1110 aM til pln('p :IR 
llIlIlI,\' hUr<lll'R us ,)()sRillle in the wuy of effectivp \1Af' of the procesA of COIl~tit\1-
til))lal alll!'nr111l('nt in rI'AI"lIlRf' 10 a call by 'st.ntplpgiRlntnrPM for n ,~HtV"lltillll tr) 
1)l'opose Hm('nrlml'lltA, 01' it Cfln he (li'awII in a mnunpr thllt \yillll1l1kl' slIPh prn('t's" 
1l1")SAihl!', llOw{'yer improhahle, method of pffpcting C'IJI1~tituliollnl ('hangp. I hn,'e 
aRSIll1lPI1 that it is the Committee's dpsire t.o take the 8el'onr1 ron,l. TIH' fil'At oh,il'!" 
l:iVP lIlight better bp served by the abAI'm'e of law spedfyillg IIpproprintr· 
pl'O<'efhlrl"S, 

1. PNhllPIl the I)rimnn' IIIHI most diffleult IRAIlP raised hy the bill iR the '1l1Pstion 
of thp prn\ll'il't,v of limiting the !;lcope and authority of n com'!'lItio)] ('nllp<l iiI 
response to the al~prllprillte applications froll1 tll .. Statl's, You have nlrl'llfl.v 
1'1'('('i\'(',1 I'r()fp""o!' All'xllllllpr' HIl'kpl'R o))lnion thllt tlle suhjPCt muttl'r of thl' 
Couvl'ution nl'iloll Is 1I0t snio,j('('t t~) limitfltion, I alii in 1I!!l'l'emPllt with hi. l'tatp· 
II1pllt thnt. "ChI' shltt's have no, authoritJ- to I'I''luire COlIg.,.eR~ to ~nhll)it a Jrh-(,11 
tl'xt of a PI'OPOSl'rl constitutional 111111'IIdll1ent, to he votl'llup or dowJI," 1 diRn~rpp, 
however, thnt "lIle ",latpA lIIay not n''lulrp Omlgl'esA to Rnhlllit a sillA'll' Ruh,iPl't, 
demanding aetioll . , , Oil it, alonp," It iR Hw latter filt whleh thi!' hill prrwlch's 
1\ 1111, I am confidrnt, that this is in keeping with tllp intent and funcl iOIl (If 
Artir'h' V, 

IRt me ('oneede at thp out.crt. thnt a literal rpl1llillg of the w()rds of Art ;"Ip ", 
rrmoved from the context of their promul~at.ioll nnd tlwir history, would \lroYiII!' 
a haRP for ProfesRnr Ric'kel'R )l()sitinn fIIal that of tlIP anthority ]le citl'!', Prof('R.~or 
Chnl'leR mark, I dn not hplieve, howpvel', thnt their reading Is either necPssliry or 
appl'Opriat.e to til!" dOl'lIllIl'nt l1J1fjpr com<ilj!'l'ntion, 

'rhp hi",t,ol'Y of Artil'lp V nt thp Com"pnlion iR Ret nut for your stllrly in tllp 
npIK'lI!lix Iwrl'to,· The nl1lK'nrlix ('ol1"ists of mntprinlR dl'ri\'1'11 frolll l"lIrrllnrl'R 

·TIH' mnt(arinl Tf'ff'rrf'll to " IlJlrnrR fli ,,. no. 
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'1'he Rccord,~ of the Federal Onnrr,ntion (11)37 e[I.) .. ;r hn\'(' ulso uppenrled Profe~­
Ror l!'url'nild'~ own rending of these Illflterlals. as reveuledln his 'I'he Framing 0/ 
til·a 00n8tillilio/l. of the UnitcrH:JtatcR (1913). 

My own rending of thp~c lllClteriuls is this. J<'irst, the foullder~ were concf'rnf'd 
lest the~' place the new gon~rnment in the 8ame strait-jarl{et that inhibited the 
Confederation, unable to ('hange fumlamental law withont the (,OIlRell t of every 
stllte. The aml'mlment proces!', rClther a novelty for the time, WClS thprefore in­
elnded in the Constitution it~elf. Secoml,.the forces at the convention that sought 
to limit the I'o\\'er of originating amendmentR to the StatE's ,,,ere at first dominant. 
'rhe for('{'s tllat would limit tbe power of the origination of amendment'! to tIle 
national ](>;:i'lature then becaine prevalent. The argument on each ~ide wnl! 
Jle1'~\1a~iH',i.l· .. that the improprieties or excesses of powpr ill the national gov­
Pl'Illllent ,,,oulll not likely 'be corrected except hy State initiative, while iIII))!,o­
JIl'ietip~ hy the Htnte government'! or deficipncics in nntional power would not 
lik!'ly b,l corrected except by untional initiative. In the Apirit that tY)lifil'd tile1,);, (·oIlYentiol'. tile re~ult was to malle provision for re('ognizing both ('loiIl18. 
I\('itlie·r method was cxpected to be superior to or easier of accomplishmellt thnn 
t Ii" ntllPr. 1t ("Ttainly was not intended tlwt the national·l{'gislature prolll"t!' 
illrlivitlllal nlHendnH'nts while the state legislutnres were to be concerned with 
Innl'e ('xt(lll";l\'C reviRion~. 

H R('''llI~ to )1IE', that what the nlf'mbers of the convention were con('erned with, 
ill hoth ('n "e~, was the power to maim specific anwndmentR, ThE'Y did not nppea r 
to anticipatf' a need for a general revision of the Constitution. And cert.ainly 
lhis. "'CIS n!HIC'rstanda ble, in light of the diffi['ultieR that tlH'Y had in fiIHling 
the rOIll]lromi"CR to ~!lti~fy lhH divergent int!'rest.R n{'cded for rat-ification of th{'ir 
efforts. ProviRion for two exceptions to the amendll.1ent power underlines the 
notion that thr ['ollvcntioll 9nticipated Rpecific IImendment or amendmelltR rath"1' 
than general revision. For it iM douhtful thnt the exceptions in Article V could 
ha"e heen PXI)f>('ted to ['olltrol II later genernl revision. 

l\[y,('onstructioll of Arti('le V, with reference· to the itlitiation of the am!'ndment 
procedure by the State legi~latures, is certainly not in('onsist(,lIt with thE' 1itl'rnl 
InnJl'uage of the Article. A~ I Ree . It, .Article V nntic-ipat.rd that the role of the 
Htate!l in tiling their appl\ca tion!'! wouW be to idl'nt-ify the problem or probll'mR 
thllt tbl'Y belil'ved to call for ('onstitutional resoll1titmby way of Amendment. 
'I'he role of the convention thnt would he ('a1l!'d hy rea~on· of Much action Iiy 
the HtatpR would tlwn be to decide whether the problem called for correction by 
f'ollstitntionnl nmemlment and, if so, to prOl)()~f', i.e., to frame, the amendment 
it·self, for ratifirlltion IlR Ilroyjded in Arti('le V. 'ro my mimI, the langullge of 
tIl(' bill I1IHI!'r consideration fully accords with the I11llndate of Article Y. 

[ would HuggeRt, moreover, that the remling given by Professor Bklwl iR 
neither a practicable nor a desirable one. If tIle subject matter of amendments 
"'Pl'{, to he left eui:ir!'ly to the ~onvention, it won\(] be hllr(1 to expf'('t the Stat!'s to 
['uli for a convention in the alJRen('e of a general diRl'ont{'nt with tbe existing 
!'OllRtL'lletion of the COIIRtitutioll. This 1'00u.trur'tion limitR the StCl tes to cnll for 
('onventiollR where there is a need for a general revision rather than specific 
)'r,·iRion. Altpl'nativrly, lInd!')' the Bickel construction, appli('ntionA for a conv('n­
lion dpl'ivilll.( in Rome States from a di!'lsatisfaction with the School Dc.,cflreqa.tion 
Oallc,~, In others because of the SohooZ Prayer Oa.le8, and in still others by reason 
of ohjl'elion to the Miml/da rule, could aU be combined to make IIp the requisite 
two-thirds of the StateR nee<1!'d to m!'et the requirE'I1lPnt~ of Article Y. I find 
it harll to believe that this is. tbe type of consensus that was thougbt to be 
IIfll1l'Opriatp to calling for a cOIlYention."F()r If sl1chdispnrate d!'ll1C1nds were 
sufficient, all the applications to date should be added up--and thel'e are n large 
nl1l11hl'r of them-to APe whether, in what· is conRi<1erNl un nppropriate spall 
of tin1P, two·thirds of the States bave made demands for a ('onstitutional ('on, 
wntion t'o propose amendments, 110 matter the cause for applications or the 
spprilieation!'l therein. . 

'Ill{' intl'ntion of Artiele Y "'"S clearly to place the pOWf'r of initiation Hf 
nlll!'ndll1('ut~ in the Stllte ]pgislutures. The flln('tion of the I'onveutlon WitS to 
provide a merhaniRm for f'ffertnating this initiative. 'rhe hill carries out thiR 
intf'ntion ill kf'f'ping not onl~' wit·h the Ipttl'r but a]po with thc Rjlirit of Arti('le y, 

2. 011 tIl(' <11H',·tion wllcthpr I'reRirientinl IIppl'ovol iR r{''1uirp[l by Arti('le I, 
~ 7,fo)' ('ongrPH!'Iiollal provision for a ('onvention it iR ('1E'31' thnt the litprnl intpr­
J'J'flt:lt!nn ~d':fltl h~~ PrIJf*,)~~Ol' Hif']Cpl, in TPlinrl('(1 on Pr()fp'O(:c:or nlflC'k. hn~ l("H1g 
~in('f' 1>""11 I·..jnctf'rl h, t.1llf'rif'llll history. l'rOff'SFOr ('on"ill pointf'!l ont in his 
1I11l1olnliilil tn A1'lil'll' 1,,7:.. . 
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'fhe Rwet'ping nature of this obviously ill-considered proYislon is t'mphn­
flize{1 by the single eJ[eeption speeifiedto' its operation. Actually, it was 
impo,",sible from the first to give it any such scope. Otherwise the intermedi­
ate stnges of the legislative process would have been bogged down hopele&~ly, 
not to llll'ntion other highly undeslrabltf results. In a report rendered by the 
Senate Judi<"iary Committee in 1807 it was shown that the word "neces!lnry" 
in the clause had come in practice to refer ','to the, necessity occal'ioned hy 
the rt:'quiremcnt of other provisions of the Constitution, wherehy every 
exerC'if'e of 'legislative powers' involves the cOncurrence of the two Houses" ; 
or more briefiy, "necessary", here means necessary if an "order, resolution. 
or yote" is to have the force 'of law. Such resolutions have come to be termed 
"joint rE'~Oll1tioAs" Ilnd' ~tand on a level with "bills," which if "enactl',r' 
b!'cOll1('S Statutes. But "yotes" tal{en in either House preliminary to the linnl 
pn~~n!!e of l!'gislation need not be submitted to the President, nor resolutioll~ 
pa~~ed by the Houses concurrently ,with a yiew to expressing U1\ opinion 
or to devising a common program of action (e.g., the concurrent r!',oluti(jn~ 
by which during the fight over Reconstruction the Southern States were 
I'xcill(l('d from rrpre,,'ntation in the House and Senate, the Joint Committee 
011 ReconRtrU!'tion containing memb!'rs from both I'Iou~es were crented, etc,), 
or to dir('('ting the expemlitlire of moneyapllroprinted to the use of the two 
lIouses." 'Vlthin recent years the concurrent resolution baR lI!'en put to a 
new u_the; termination of powers delegated to the Chief Flxecutiv(', or 
thl' diF8J1proyal of particular exercises of power by him. Most of the im­
portant legi~lation enacted for the proseeution of World War II j}rovided 
that the powers grant!'d to the President' should come to an end upon adop­
tioll of concurrent resolutions to that effect." Similarly, measures authorizing 
the l'repident to reorganize executive ngencies have provid('d thllt a Rl'organi­
zation Plan promulgated by him Rhould be rel)orted to Congress Ilml Fhould 
not beeome effective if one" or both to HouKes adopted a reRolution disapprov­
ing it. Also, it was Rettled as early as 1789 that resolutions of Congress 
proposing amendments to the Con~titution need not be sulJmitted to the 
Pre~ident, the Bill of Rights having been referr('d to the States without 
bl'ing laid before Pr('sid('nt Washington for his approval-a procedure which 
the Court ratified in due course. • 

111)4tll Cong.. 2,1 Sess., B. Rept. 1335; 4 Hinds' Precedetlts o( the HOUS6 of Reprl!lletlta­

tl~~'se~ 3:'~~ r..~~tenRe Ant of March 11. 1941 (55 Stitt. 31) : First War Power" Act of 
December 18. 111411 (55 Stat. 831'1) ; Emergency Price Control Act of January 30, 1942 (56 

. Stat. 23) : StnbIU",.Uon Act of October 2, 111042,(56 Stat. 7165)1; War Labor Di8(Jute8 Act 
of .1l1ne 2,5. 1941:1(57 Stat. 1(3). 

19 Reorgnnlzatlon Act of .Tune 20.1949 (Gll Stilt. 20;1)" 
to Reorgnnizntion Act of April 3, 1939 (53 Stat. 561). 

(Thll ron .• tit 11 lion o{ the Unit~rl States of America: AnalllM8 find Interpreta­
tion 13r... 36 [So Doc. No. 39, 88th Cong., 1st Sess., 1964 ed.]). 

Moreover. with refprence to the specific pract:ice' conc('rning propo~nls of 
constitutional Ilm('J](llllellt~, the case i~, as Corwin indicated, far stronger than 
the suggeRtion of the isolllted opinions of Holling8worth V. Vi"llillia (:J Dall. lJ78 
[1798]). No successful proposed amendment, starting with the FirRt, has ('Yer 
required the signature of the PreSident. And Professor Black to the contrnry 
not"'ith~tallfling, the authoritieR were pretty well agreed-before the I!ugge~tlon 
of reapportionment amendments-to the propriety of dispensing with such 
al'proYlll. 

ThuA, Prof('ssor Andrew C. McLaughlin, writing about the amendment to 
abolish ~lavery, wrote: 

Aftl'r the eledion of Lincoln in the autumn of 1864, nnd after a Sl1mlll~r 
of ~1H'Ce~8 o('c'ompani£'d by horrible Rloughter on the hattlefrontl'. the omend­
ment came once lllore before the Honse. It was carried by a yote of 1HI to 
51'-an astoni~hillg result on the whole: after n('llrly fonr yenrs of civil 
lOtrife, a "hifting of thr('e votes to the npgative would have pr('v{'nted it~ 
pasRnge. It was suhmittpd to the Presinent and Rigned by him: but su{'h 

.8ignahlr(', it may be notic{'d, was unnecessllry, if not nctually improjJer. 
R(,llator Trumbull inllnedint('ly proposed and the Sennte passed a rl'~ollltion 
Rtating that the approvlli was unnecessary and "liould not be tak!'11 as a 
precedent 
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(MrLauglllin, A Constitutiollulllistory of the United States 63.'5 [1930]), 
And Professor Orfield summarized the authorities and reached the same 

concluSion: 
In spite of tlle early tlecislon of the point, there seem to haye been some 

doubts as to the necessity of the Presitlellt's approval. Jameson, Consti­
tutional Conventions, 4th ea, (1887) §§ Mit'-5Gl. In 1803 a motion in the 
Senate to 'submit the ~'welfth Amendment to the President was defootpd, 
In 1S(J1 the President signed the Corwin amendment without anyone's 
jlrotesting, President Liucoln inadvertently signed the Thirteen(h Amend­
ment, but immediately notified Congress, and the Senate adopted a motion 
that Ilis 8(1)roval was unnccessary and not a precedent, In submitting the 
}<'ourt(,('lIth Amendment to the states, l'resident J(jllllson informe!! Con­

. gresfl that he was acting in a purely ministerial capacit;L ~'he President 
lllls signed no subsequent amendments, President .Tohn Qllinc~' Adams was 
of the "iew that the President should not even suggest amelJolllents t.o Con­
gress, At present resolutions of amendment are printed in the statates aR 
signed by the Speaker of the House and the President of the Sena tl', and 
attested to by the clerk of the Honse and the Secretary of the Senate, 

!,\Olue state decisions have distinguished betwe<'n the liropo~nl mI(l the 
submission of nn amendlllPllt, nno assert. t.hat the goveruor must approve 
the lntter, Hateh y, !'\h}]]PIlUIIl, (18,%) till Cal. 632. (j 1', .iH, 'rhis hllg llot 
beeu the pracHee of (jolll!,rl'SS, "'hiel! has always perforllled both nets ill 
a single resolution. JlllllPsim is of till' "ipw that. both the suhmission' 
of a stnte amendment and the eall of n stnte conventioll llre legislatin', 
.TIImeRUll, Constitntionul COnVl'lltiolls, 4th ell. (1887) {i(J', nut it seems 
Ilouht.flll thnt the l'reSid('llt's npprol'ltl \\'0111<1 11(' required if Cuugress \\'erl~ 
(0 l'llll a COllYf'lltioll, particularly as the call IIri,es at tlH' al'plil'at.ioll of 
the sLate If'gislatnl'es, Tlw SlllllP l'f'lIsoning would seem to lIlIply to all 
ll.tt.ellipted diAtillctioll hetw(,Pll the proposal alld till' s01edioll of the mode 
uf I'n titicatioJl, lYil('thel' hy ll'gisln t11I'1'8 or COlH'en t'iOllA, 

(Orjield, A.mending tile Federal COltN( itution GO n, 30 [l!142] ), 
The requil'cment of Presi<1!'ntial aplIl'OI'a1 would' mpl1n tllnL althOlll:h the 

~tatps lin(l properly called for a COI1I'(,lltion If) 8110n8lO1" nll1PWlmcllts lIlil] Ill, 
t ilollgh (jOlIp:n'"~ hac! jJrovided Ilppropriate llIU('hiIlPQ', the Cllllgl'l's~iollnl \11'0­
yision would l'I~quire a two-thirds majority if the Preshlpllt ,1 ill luit (,,,{lOll 10 
Ilw Wea nf the nmemllllf'l1ts propo,"c(1. ,Yit h suell II mnjol'ity lH'hilld a 1"'0­
1'0"1'(1 l'Ol1stitnt:iollltl Itmendmell t, tlwl'e woulll lie no need for ~tu te i Ili tin liy(' 
at aiL 

'1'he Com<Utnlion lllade tlle :llnclIdlllf'nt IlrOC(,SS difficult. It certainly ,"a8 not 
til(l int!'nl iOll of the original Convention to malw it iml'o~"iltle, Nm' ill it POR­
"iill" to nt.t.riilu/f' to t.he founders the conc(lpt (hat allleudJllPll(~ o"ip:illflting in 
the S(nt.0s shou\(] huYe RO llIueh harder a timc of it than tlwse Jll'Op""ed Ity 
COIII!!'f'"", Tlln t iRRUf' was fought 'ont in (h(' 1.89 cony('ntioll II nil l'e"oivl',l 
in fn\,<lr or two oddnilting S011l'l'PR, !lot onc, a~ the mntl'riuls eolt(,('/P1i in Ule 
aplJl>IHlix 111,,,1'10 nmpl;l' demon",t.rnte, 

I l'I'SI"','1 fllll~' Rulnuit that l'reHillplItial nr'lnipseence in all hut tllf' lIlinish'rial 
rolf' of COII;!I'I'HS in prol'i(ling for a ('onvention is not l'('{tl1iI'ed lIy the Con­
slil.u(ioll. 11111,',,<1, a "tl'OIlg' cafle ('nuW lJe nWI]e out (hat. the non~litution, ('Oll­
strll('(l tlJrnngllOnt our history, precludes sueh varticipution by the l'xeeutive 
in thl' amendment process, 

a, Ro, too, I lIIn in (lisagreement with Professor Riekel on the desirability 
01' IlP{,(] for submitting the appli('at.ion of state ll'gislatures to th(' possibility of 
gnhprlHltorial veto, "'e ao not have hel'(, uny question ahont tllf' exere!se of 
the lawmaking Jlroce!;.~ by a stnte lpgislntme in combirwf'ion with ,yhatf'v"r 
(',,('('utive participation miv.ht he l'nlll'd for by stnte law, 'Ve hny'" here ratlH'r 
n qu('stion, as Professor Diclwl recognizes, of heeding the voice of the ]11'01/11' 
of a State in expressing the possihle Bee,] fot· a ('hange in til(' fllutlnnwlltnl 
document. It Be('llIS clf'u.r to me that the founders saw the stat" legi"lnturl"S 
in the proper role of the l'Pprf'l'entatiYe of the people, TIl(' ('x(>('llthp veto, a 
carr~"OYf'r from Ow rpqllll'('uwnt of royal n"s(>nt, wnR lIot r('grlr<le(l Os the ('x­
pression of popular opinion nt the time of the 1787 l'onY('ntion, An!I, to retort 
to the kilill (,r li!'f'roll~lIl iJ,,'oltf'{\ by oth('r" fiR ajlj1roTJI lafe (01' ('ol"II'Uro(jOIJ or 
('th('.. pr("'i"i()Tl~ of Artid,' V. and of Art.il'le r, § 7, til<' lalI':I1"'~" of AI'( 1,,11' V 
rlpCi nitI'I ," fl~"..rts that the 1l11JlrOpriate 8ppli(>ntioll!'l 111'1' to (""Ul' I'rolll "I hI' 
]JPJd~lnturp~.·' 
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4. lily final pOint of substantial disagreemE'nt with Pl'OfeA~Or Bick€'l relales 
to t.he appropriate period_of time wiLhin whieh Ule Il[lplieatiolls of thl' stal .. 
legislatures must be filed. I have already pointed out that I do not think thai 
apI.lications for a convention based on disparate subject'! shoUld he a(111".1 
together for purposes of determining the existence of a ;nulllher suflieif'nt t" 
require the call of a .coll~ention. The issue then is what is an appropriate tilllP 
for GO legislatures, many with biennial session, to give Ildeqltate ('onsid!'rntinll 
to, and take appropriate action on, a. problem that must be resolved, if it is 
to be resolved at all, by constitutional amendment. For a long time now It hos 
apparently been the view of Congress that a seven-J'ear period IS tIle 01'1'1'''­
]Jriate time limit within which States must act if they· are to ratify a constitu­
tional omendment :proposed by Congress. The"very factors that are rplevant. tu 
the ratificlltion process are ulsn relevllnt to the apllIi(,lltion proce8". Th.. I'priod 
lllUSt he short enQugh so that the actions of the. States really rpl're<s.>nt. It ('''II­

curl'ellt cOllsensu8.,.on the other hond, the peritJd nlUst'IIe'long l'II(!11l(h I" II"pr­
('Ollie the (lifliculties, .of securillg tll(~ \,lew8 offitty legislature!'. I do 1I0t lilld 1111)­

11I1lg'ic in th.. lIumber seven but' any period s!lbstalltifilly less tlllln Ibnt "P{,II," 

to me to fail to take. uccount of the practical difficulties inYol"ed in secllrilll( 
uction by "tate legislutul'Ps." , I 

ii. Hllving spent my time to this point "iil disng'l'PPIllPnt with Pl'O(I'~~or 
Bickel. I w011111 now underline some of the points of agrE'eIllPnt between U". 

a. I have no doubt about the power and desirability of the Congress to make 
llrovh'ion for Ilppropriate processes for effectuating the terms of Article V. 

h. I tend to agree, witb Ipsa certainty, that there "hol1l<l he IlO II1'o"i"io1l 
"disabling Congress from reviewing ... procedures adopted by Rtate legi"la­
lure" in calling for constitutionlll conyentiollR." 

e. I wholeheartedly agree that a "malallpHl'tionf1d legi"llltl1re" cnll validly 1I11l1;" 
apl'li('ation for a constitutional convention. To ollen the question of t.he propriety 
n.f Il'l(isl"tive eompos·ition woul<l be to open" l'umlol'H's box ancl lIIig'ht rIO i,,' 
,")J1stitnt:ionul doubts about the validity even of the FOllrteenth Allle1H11IIP111 
if~"lf. 

(1. I would agree that provision shoulll he made for the Illcthod of sell'''' iOIl "I' 
delw(nies to the convention. Professor Bickel's Ilro)loslll 011 this 8core ('nll1l11"IH14 
ifsl'lf to Ille. 

P. ]<'inlllly, I would agree thut the vote at the com-pntion ol1A'ht to he on II 

1>1'1' cHpitn hasis rllther than hy Statef'. As pJ'ofef'sor Hkkel I",ints ollt, the ratio 
fifoatioll process will nP<'essnrily ile in (el'm" (,E State vot('s. It spems appropl'i"t.~· 
Hnd ill kpeping with the spirit of the liH7 ('ol)ventiol1-to reengni);e the illl"r('~IH 
of IlInjority rille in the method fnr l)rO)losillg th" amemlmentA. 

I w(Julll ('11(1 this memorandum wlll're I hegun it, hy poillting nllt that til" 
p"SPllti:1l iSSlH'" are nnt to h(' fOllnd in the details for tilE' hill l1lu1er con.idpl'nl ion 
lint I'nllll'1' ill thl' flnl'Rtion of wllPt.her ~'OUWRllt to destroy this means of ('oll"titll­
t ionaIIll1ll'1H111H'nt or effectuate it.' ' 

~; . 
Memornnrlmn 

BJ' Uollt,!'t n. ;\[('Closkey, GOIJ~l1ltal1t, Subcolllmittee on Separation of l'owpr,. 
He S. 2:107 Proposed constitutional convention hill. 

Herf1with SOllle r('flf'CtionlJ on, and ~ugg€,Rtions IIhout, S. 2.'3(\7. I regl'pt Ihnt 
1 was 1IImbl(' to nttl'nd the hearings on October 31. It is pORsible that AOlllp nf lilY 
thoughts oVNln!l those expressed hy ProfessorS' Biekel and Melldell'oll on thnt 
du;V. 

IRllving OR-ide ITIntterR of minor detail, it Reems to me thnt t.hpl'e ar(' thr"" 
('onslil.nl iO'l1nl 01' llolicy prohlems posed by the bill: Onc, the qnestion whpllwl' 
it Is Ilpsirnhle to euuctsl1ch a law II t all In advance; Two. the (11H'Ation of 
GOllgre~s' con&titutionul power-and elhow-room-In dealing wil·.h this 'mh,ied; 
'l'hree, the question of what form the legislation, if enacted. should takE'. Ohviun,,­
Iy the answer to the third question will depend in part on the answers to the tir~t 
two. 

OltC. J will not panse long over this question, thoUA'h I had ~nme .1ouhtR nhont 
it when J first heurd of the pro])OOal. It is not ellsy to anticipate Ill! the 111'ohl(,lII" 
that maYPl'escut thplllAelve!! In a procP(l1lrp like thiR. nor to d'-Ill with Ihusp 
Ilrohl('lllS .wlsely in thp IIIJFltrll('t. On ('onsiderlltion, J do think t.llllt a hill nn tlH' 
sub.iect shOUld he IlRSf'f'(\ In 01'<1('0)' to ayold whllt might well I,,' an un~pelllly filiI! 

chaotic imhroglio it the qlwstion of procedure were to ariRp "illlultIlIH .. ml'ly 
with the preFlentation of a sl1hRtantive Issue by two-thirds of the stntp Ipgi"lll­
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1I1rt'~, Hut while I do b!'lieve tbat a law should he ('nacted, I also believe that 
framerR of su('h a law should be extremely careful to close as few doorR a~ 
possible, This will be what might be called "quasi-organic" legislation. That 
i8.. it relate~ nm merely to a current policy (juestion but to the basis on which 
our whole J{ovl'rnml'ntal system rests; in England it would be recognized as a 
('{Institutional stntnte. When dealing with Auch a measure, it is best to bear 
ill mind l\Inrshall's well-worn aphorism that it is a con8titution we are ex­
pounding, ami not get Involved in "an unwise attempt to providE', by immutable 
rl1les, for exig-mdes Which. if foresN'n at all, must [bel seen dimly, and which 
can be b('st ]1rovidE'd fo·r as they occur". 

'['wo. I have no doubt that Article V. is, as Hamilton sai(l, "peremptory"; 
Ihat Congres~ is honor-honnd to call a convention when two-thirds of the 
slales aI>pl~' for OBe, if it is f'ntisfied that the appliClltions are in Ol·d!"f. How­
(>w~r I Clllln lIr hllve no doubt that Congress has full authority to prescrihe 
1111(1 dpte1'llline what a valid npplieatioll shall he; and is furlhel' authorized 
to provide itS it ('hoosel' for the selection of. delegates and the pro('edures that 
will govern the ('olwention's operation", As to the first point, Congress is madp 
I he agPllPY fnr ('ailing the C'Olwf'ntion, anel it is hard to see why Congress sho11I,1 
hnve bl'en hl'ollght into the mlltter fit all unless it was expccte<l todetermillP 
\l'hl'u sllflleit'llt IIpproprirtte HpplicatiO'ns had been received. As to the second 
point. tIll' !'.am!' II rguull'llt "tl'il{~ lUI' as cnmpf'lling: if Congress was not expected 
10 provide fO!' t.he f"!'lectiol1 and procedures of the convention, why were no 
provi~ions made for those matterA in Article V, itself? It would be perfectly simple 
fOI' the ArUcie to pro"ide for delegation of those arrangements to the "tates: 
Whl'll we add to this argument the weight of the "necessary and proper clau'!e" 
nTHI the aulhoritr of Coleman v. lifiller for the proposition that the amending 
1'l'ocesR is in the congressional domain. the conclusion sccms inescapable. Con­
gl'('!,S has plella~' power to provide for the selection and prO<'ef}ures of the 
('onventio'll. Nor do I think Congress is trammeled here hy the provisions of 
Artil'ie V. relating to rntilkution. 'I'he states as states must give approval to 
\1l'oJ)osed nml'ndments, be<'auHe that is what Article V. says. Bnt the Artil'ie SUYR 
lIol hing at all about how t he convention shall be chosen or operate; and I 
think for the rellsons given that that omission leaves decision on those matters in 
COllgreSS' hnnds. 

'l'hrcc. This bringq me to the question of the form the II'g-iHlation Alioul(} take. 
The allswer depends in part on constitutional considerntiOlm, whkh J ha'·e 
t011('hed on ohove. It. I1IRO depeJ1(ls in part on the policy premises we Ilt.art with. 
'1'1lf' g-elleral polir'Y is"ues raised by the proposed legislatifm are, I thinl., two, 
whi!'ll Clln be frnme<l aR queries: should the Jaw aim to ml1 ke the amendment 
prOeeR" ,lifllcu]t or easy'! Should it Jean toward mlljority-colltrolled or minority­
<'ontrollC'ti IIrranW'lllentR? l'laiuly there is ~me relationship between theAe is­
sneR. I suppose tJlat the smaller the minority that exerciseR eJ'j'ertive control 
m'er.the proposing process, t.he greater would the ease of getting thllt minority's 
prnpoAAls t.hrough. On the otJ1Pr hand the same minority would pl'esumnbly ha,'e 
a veto Oil majority j)ropo~aIR, So an arrangemellt that emllhasizl'd minority con­
tml «('.g. end, Rtat.e haYing" one vote in the convention) would make tlle amend­
illg I)fo('e~s ('a~ier for the minority and harder for the majorit.y. 

IIIr own vi('w, to Ill' 08 hri!'f ns I can about it, is that the nmending proce~R 
...honld h(' ma,l" as (Hflkult as the language and intent of the Com~titution will 
p.'I·mit. \V(' lillye the oldest Rt.ahle constitutional "ystem in the ·world; and I 
I'llink it" stnhility is related to it", immutahility, 01' relative immutllbility. Even 
the altprntiolJA thllt the Supreme Court ha!! brought about have been, until 
lately, gradual and "Burkean". I don't think we should loosen up the whole 
amending process simply because tlle judicial amending process has been used 
a hit too ('Il\'alierly in recent years. 

It iR portly because I would prefer to keep the amending proceAS difficult that 
T would also lean toward the majority principle in shaping convention proce­
.lureH. As I have "l1gge~ted, the minorit.y-rule procedures that are built into the 
hill as It stands would maIm umendment eallier, and I ohject to them on that 
ground. But there 111'0 other r('a80n8 for belieVing that the proecdurel'! should 
g-h'o more weig-ht to mnjority rule. I am quite aware that the 1<'1'a mel'S were 
lIot !!Ilmple 11IaJoritnrllll1R, 111111 I om not one mysplf. As It Illutter of ta"te and 
\JIIlitlclll tlwory, I think tiH'rc is n lot to be Alli(l for !tivlng the minority a ,"olce 
lind AII.me ('''nt.l·ol in the goYernmental process. Hl1t I do not think that my taRte 
1111.1 Ihl~ "XIH"'latlolls of Ihl! Aml!rknn lwllllle 1I1'ceRRIlrily ('ol1",i<1e. I bplieve 
IlIal, 111 "pile of the constitntional departures from tile l1Injority principle in 
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1228 


---""'~ 

8u('11 institutions lUI the I'Jlectorlll College and the Senlltp, the nation IlS a whole 
hils {~OlUe to think of mlljoritarlanism as a normative,gtandard and would be 
shocked ami unSl'ttied by an organic measure that was not enacted hy a popu­
lllr majority. Indeed I would' be most apprehensive about the political peace of 
the nation if, because of the fortuities of the Electoral College, a presidential 
('anclidate Wltll liIllbstautially fewer polluhlr votes Ullin an ollponent, won the 
ollice. The reaction to the election of 18i6 is not reassuring, and I suspect that 
the popular commitment to majoritarianism 'has hardened considerably since 
then.' " ., 

In short, within the limits imposed by the Constitution, I would seek to make 
the amending process more 'rather than less ditllcult; amI would lean toward 
the majority principle in tIle arrangements that were prescribed. 

Now let JUe turn to the specific pro"l",ions and language of the bill. 1\1y COIl­
cluqions ahout this lire baliC<l on the judgments just set forth. 

A. p. 2, Sec. 3. (h). I would revise as follows:, I 
Question", concenling the validity of Stilt~ llili:islatlve procedure and of the 

adoption of a State resolutiou cognizable nnder this Act !!hall b~ determinable 
by the Congress of t11e United Stlltes, and its decisions thereol. shall be binding 
on all others, including State and Federal courts. 

(I would keep thl", Jll'o(,Mural check in CongreAA' hands In pUlliluance rtf 
my belief tllat the amendment process should not be made too eallY, ond 
becauAI' questions of Irregularity and hall faitll migbt, quite conrelyably, 
ariS('. My tnlst In tlle incorruptlbllityand.tairnE'As of state legislatures Is not 
o"erwhelmlng. It would be politically unhealthy if it could be plausibly 
charged that a constitutional amendment had come into being with the help 
of irregular state procedures.) " , 

B. p. 2, Sec. 3. (c). I would strike this paragraph. 
(It is clear that the Governor's approval is not required for It'gi!llative 

ratifications, and I w01lld suppose that it Is not required for leglslatiYe ap­
lilicat,ions either, i.e. that Article V; uses "legislatures" In the same lIenqe 

, 	 In both Inllt:mces. But so far all I know the que"tio~ has ne"er been all­
thoritntlvely decided,- and I see no reason to emphasize the departure from 
Dlajorlty control by giving this point up in advance.) , . ' 

C. pp. 3-4, Sec. 5 (a). Iu line 3, p. 4I'would insert thii'words "a valid" aftl'r 
"Submitted", striking "an". In line 13, p; 4 I would insert "valid" after "havp".

(This Is in line with my conViction that Congress should determine the 
validity o~ an application on the basis e>t: !,pqu~gmerit'llbout there~llarity 
of the legIslative procMures. Howe"er, even In terms of the al'lIJUmptlOlls of 
the bill as it stands, the revision in line 13 'Would seem necessary in order to 
eiarify what "pending" means. That is, I take it that Congress must rletpl'­
mine whether all applications do concern hhe same subject. and that the 
prohibition against reFlcissions does not go into efl'ect until that determina­
tion hos bel'n made with respect to thh'ty-four applications.)

D. 	p. 5, Sec. 6 (a). In line 14, p. 5 I would insert "valid" after "effect". 

(Sllme rellS01l1!1 as above.) 


E. p. 6. Sec. 7. (a). In line 16, p. 6 I would strike "or appointed". In line 20 
I would ",trike "or appointment". 

(The possibility of appointment needlessly qualifies the prinCiple of~poPII­
lar cont.rol of these procedures) 

F. p. 8. Sec. O. (a). I would strike this wllole paragraph and substitute: 
"In voting on any qnestion before the convention each delegate shall have onl' 

vote. Any fiulll amendment proposal must receive the approval of two-thirds of 
the delegate!'."

(i realize that t:be Conventiou of 1181 voted by states and that a majority 
of state votes decided all interim questions. But the final draft of the propo!led
Constitution was approved "by the Unanimous Consent of the stntes pre!!­
entn-i.e. {'leven states, Rhode Island being unrepresented and New York 
lacking a quorum; and an overwhelming majority of the in<llvldual. dele­
gates-thirty-nine o~t of forty-twl)-8igned that final draft. It is most un­
likely that'the Constitution ,"ould have been presented to the etates, or could 
lInvebeen ratified, if only a bare majority of eitlJer the state delegations or 
the Individual delegates had apJll'o"ed it. Add to tbis the foct tbat Article Y. 
rcqlfircs a two-thirds vote of Congress to proI!ose amendment!!, and I think 
there IA little dOllbt thnt Congress may CODfllitutionally Impose a similar 
requirl'ment on the con"pntion. Tbot It should impose sucb a requirement is 
suggel!te(l to me by my belief that the amending process shonld not be enRY. 
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AR for the rule that del(>gates "ote as inllividual~, this strikcs me as n prucl!'1lt 
COllc('Rsion 'to the prin('iple of popular contral, for reasons alrendy dh!Cu8sed. 

thinl{ it falls well within Congress' plennry power over convention pro­
Cl'llure;<; ) 

G. p. 0, ~ec, 10, (n). I woulll strike this subsection and begin Sec. 10 with 
l'l'f'!<ent snuRe<'1 ion (u). ,. 

H. p, 10, "pc. 11 (b). Beginning with the word "not" in line 1'1, I would strike 
the rcst of that line and the whole of lines 9 ,through 12. I would wbstitute: 

"adopled a concurrent resolution Il!pproving the submission of the proposerl 
amcndment to the Slates," 

(IUvcn in terms of the bill ns it stands, I see no reason for limi,ting tile 
pOSRibility of disapproval 10 the ground that the proposal's general natnre is 
<\il'ferellt from that statell in the concurrent resolution. Suppose, for eXllmplp. 
'IliP com'ention had failed to abide by the procedures !<et up in Sec. 9. WO\lld 
Ihe Congress be obliged by See. 11 (1J) to aJlprove the prov08als nnywu;r? 
lint lll,' more general reason for suggesting this alteration is that I 110 not 
I'hinl( we call anticipate the J1o~~ibilities for procedural irregularities and (lis· 
pu(cs, lind I therefore do not Ihink Congress should surrender in ndvance itR 
llist opportunity to take a hanrl in this nmending process. I assume, as I ha\'e 
1111 along, that C()ngress e011\(\ not \yithhohl approval merely IwcallRe it 01J­
jf'cteil to the policy 'of a proposal, but the line hetween Jlolicy and procpdure 
can he fll?zy lind unprerlictnblp, Ilnd I would feel easier if 'Congress were left 
to determine it as the issue arises, rather than by a prospective disclaimer 
of this ~ort.) , 

Now for It linnl observntion, l'he more I think ahout this hilI as it stands, tbe 
more it Sef'IllH to me t.o facilitate amelHlment propOsals hy minority poli'ti('al 
forees. But I think thnt tho"~ who fepi a gl'ievnnce heclluse minority elailllR Ilre 
"urrently IJein~ m'erridden ~llould re1leet that "facilitation" (if tIlere iA surb n 
bnrilnrous wor(\) is a two-e<\;;:('rl sword. By maldug it en",it'r to embody minr-rity 
Yi('w~ ill cOl1Rtitntionfil alllemlnwl1ts the~' Rl~o makp the amen<lnl(>ut I">l'OCPRR elll"il'r 
for lin nverm'pning majority 10 ('xploi1:. Theplimil1ation of the GOyprlHlr from 
the appliclltion !lrOee8~. thelJrOYi~ion for deciFion by a ~illlJlle lIla.iorily ill the 
C'Oll\'PUt.ioll, the RlllTPn<ler of all but t.he narl'(,west('()ugr-essioual control, the 
whole imperative, Ilutomatic I'pirit of the Ioill would'FPt 11 pl'f'rpllpnt for a mn­
jority to follow in worlcing it'S will on milwritiPR in the future. '1'111' only provision 
lliat lunks tile other way is the present provi~ion for one-Rtnte-Olle·Vf)t:e in the 
('ouvention. amI tllllt coulll be wiped out ill Iil't' minuteR. "'hat would remain 
would be a C'ongl'essionally-estllblishNl preredentfor reilltively Pll~y constilu­
tional amendment. AA a believer in minority rights, I would thin}, 'twice before 
setting such a precedent, 
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Calendar No. 332 
9'21> CoNGRESS SENATE &:PoRT 

lstSe88ion } { No. 92-336 

FEDERAL CONSTITUTIONAL CONVENTION 
PROCEDURES ACT 

JULY 81, 1911.--()rdend to be printed 

Mr. ERVIN, from the Committee on the Judiciary, 
submitted the following 

REPORT 
together with 

SEPARATE VIEWS 

[To accompany S. 2111] 

The Committee on the Judiciary, to which was referred the bill 
(8.215) to provide procedures for calling constitutional conventions 
for pro{losing amendments to the Constitution of the United States, 
on ap{lhcation of the legislatures of two-thirds of the States, pursU&Qt . 
to artICle V of the Constitution, rellorts favorably thereon with Q~ 
amendment and ~endsthat the bill as amended do PIWIIL 

EXPLANATION W TBJI ..uDi1NDllENT 

The committee has adopted the following amendmentto S. 215 : 

In section 5 ( a), on line 1Q, strike "8" t,md insert "6". 

l'UJIl'OIIlIl 01' THE BILL 

The purpose of this bill is to provide the procedural machinery 
necessary to effectuate that part of article V of the Constitution of 
the United States which authorizes a convention called by the States 
to propose specific amendments to the Constitution. The bill does 
not purport to deal with the situation in which the States have issued 
, call for a convention to propose a general revisiol!- of the Con­
~ituti~n. Thi~ limited Jlurp~ of t1?-e bill derives from two ~n­
Slderatlons. First, AmerIcan hIstory smceshortly after the adoption 
of the Constitution reveals no expression of a desire on the llart of 
the American. people f«?r lIDY general constitutional revision. It. does 
reveal sporadIc ~~lop,s by the J>OOpleof the States of a'desire to 

~10 " " '. 
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provide limited changes in the Constituti{)n. Second, it is the com. 
mittee's opinion that the machinery appropriate for a convention 
undertaking a complete rewriting of the Constitution calls fot· a 
greatly different procedure from that which would be appropriate for 
a convention called for the more limited purposes contemplated bv 
this bill. The committee is of the opinion that a call from the State. 
for a general constitutional convention is so remote that there is 110 

n~d, at thjs t~e, for providing the mac.hinery for such a <;onvention. 
It IS the commIttee's VIew that a conventIon call for proposllIg specilk 
amendments has from time 10 time, and especially recently, come Il~ar 
enough to fruition to make it approlJriate for the provisioll of th~ 
necessary machinery in order to avoid .the chaos that would result 
in t~e event that the c!\~l, c~m~ and the procedures were not spellffi
out In advance. "'"I, . .... . . , ." 

The bill olTered here is not intended to effectuate or preclude tht 
proposing for submission to the States of any particular amendment 
that may, lLt tile moment, be the subject of debllt,e. Although tht 
impetus for'this legislation was initinUy provided by'the puhJi" eon· 
cem over accumulating pet,itions for a convention to consider an 
amendment re~arding reapportionment, t.he committee has not COIl· 
sidered the legislation in the narrow light of any single issue. The com· 
mittee believes that the responsibility of Congress under the C~nsti· 
tlltion is to enact legislation which makes article V meanin~ful. This 
responsibility dictates that legislation implementin~ the article should 
not be formulated with the objective of makin~ the Convention roUlf 
a dead letter by placing insurmountable procedural obstacles in iu 
way. Nor on the other hand should Congress, in the guise of imple­
menting legislation, create procedures designed to facilitate the adop· 
tion of any particulllr constitutional change. 

In recommending S. 215 to give effect to article V, the commitlee 
has been deeply conscious that t,his is "constitutional le~islatiOD" 
which will have to meet the unforeseen circumstances of our country'! 
future. Its concern has been with the long-term needs of America. 

The committee urges paSsage of this bill now in order to avoid wbar 
might well be an unseemly and chaotic imbroglio if the question of 
procedure were to arise simultaneously with the presentation of I 

substantive issue by two-thirds of the State legislatures. Should 
artic1e V be invoked in the absence of this legislation, it is not improhe· 
ble that the count.ry will be faced ,with a. constitutional crisis tbe 
dimensions of which have rarely been matched in our history. 

LEGISLATIVE HISTORY 

This legislation. was first intI'OCiuced by Senator Ervin, Chainnan of 
the Senate Committee on the Judiciary, Subcommittee on Separation 
of Powers, on August 17, 1967. Hearinl!:S on the bill, 8. 2307 of the 90th 
Conw-ess, first session, were held bv the subcommittee on OctolX'f~' 
IUtd :11, 1967, and tlubsequently pUblished. Thereafter the bill \\"R~"" 
vised and rei~troduced in the 91$ Con~, first session, as S. 62.~: 
the Subcommittee reported S. 623 to the full Committee on the JudI' 
ciar:von .Tune 19, 19fi9, where no action was t.aken on the measllre duro 
ing the !lIst Congress. The legislation was reintroduced in. the 92d Om· 
grass on,Ja.nuary 26, 1911, as S. 215. On April;rT. 1m,the Subcom· 
mittee on Separation of Powers reported the measure to the full Cca· 
mittee on the Judiciary. . 
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CONSTITUTION OF THE UNITIID B'l'ATJ'.8· 

ArlicleV 

The Congress, whenever two thirds of both Houses shall 
deem it necessary, shall propose Amendments to this Con­
stitution, orIon the Application of the Legislatures of tWQ 
thirds of tne severu.l Stu.tes, shll.ll call. a Convention for 
proposing Amendments, which, in either Case, shall be valid 
to all Intents· and Purposes, as Part of this Constitution, 
when ratified by the Legislatures of three fourths of the 
severa.l States, or by Conventions in three· fourths thereof, 
IlSthe·one or the other Mod\lof Ratification may Pe,prpPOJied 
by the Congress; Provided that no Amendment which may 
be made llrl0r to the Year One tho~and eight hundred and 
eight shall in any MlIollJl.er affect,~ first and. fourth Clu.uses 
in the Ninth Sectiojl of the.6rst Article.;, and that no sta~, 
witl\out its Consent, ~allPe deprivllCi ofit# equal SuJfrap 
intheS~te. ...... : ",' . ; 

BA.CKGRO~ ,9i' ABTI«UCv. . . 

Because so much confusion has been diS$eJllinat;ed about the origins 
of article V, it is not inappropriate to set foith here, in capsule form, 
the development in the Convention of 1781 of the provisioll8 o~ article 
V. In the words of Philip B. KurI3Jld:'" '. .,. 

However natural it may now _ for the Constitution' to 
provide for its own amendment, we should remember Holmes's 
warning against confusing the familiar with the necessary. 
There are other, more l'8C6nt, national constItutiolllJ that make 
no such provision. The na.tu~ of the political compromises 
that resulted from the 1787 Convention was reason enough ~or 
those present not to tolerate a ready method of undoing'what 
they had done. Article V, like most. of the important provi­
sions of the Constitution, must be attributed more to the pre­
vailing spirit of compromise that dominated the Convention 
th\ln to dedication to principle. '. . 

Although the original Virginiarlan provided for a method 
of amendment, the first essentia questiQl\l resolved by the 
Convention was whether any method of amendment should be 
provided. Despite strong opposition from men such as Charles " 
Pinckney of South Carolina, the Convention soon agreed in 
principle to the desirability of specifying a mocle for amend;' 
ment, with Mason, Randolph,and Madison of Virginia,' 
Gouverneur Morris of Pennsylvania, Elbridjl8 Gerry· of 
Massachusetts, and Hamilton of New York leading the Con­
vention toward accepting the necessity of such co. provision. 

The Virginia plan not only specified an amendment prooess 
but provided also that the National Legi.slature be excluded 
from participation in that process. And it was on the question , 
of the proper role of Congress,that the second major conflict 
was fought. When first repeI'ted by the Committee'()f Detail, 
the provision called for amendment by a conventiollc.to .be.... 
called-appa~tly as a ministerial action-by tbe :tiationa!· 

http:conventiollc.to
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Legislature on application of the legislatures of two-thirds 
of the States. Although this plan was first approved, the issue 
was again raised on Gerry's motion for reconsideration, sec­
onded by Hamilton, and supported by Madison. On reconsid­
eration, Shennan of Connecticut sought to have the power 
given to the National Legislature to propose amendments to 
the States for their apfroval. Wilson of Pennsylvania sug­
gested that the approva of two-thirds of the States should be 
sufficient, and when this proposal was lost he was able to 
secure consent to&. requirement of three-fourths of the States. 
At this point Madison offered what was in effect a substitute 
for the Committee of Detail's amended recommendation. It 
read, as the final draft was to read, in terms of alternative 
methods. Two-thirds of each House of Congress or two-thirds 
of the State legislatures could propose amendments. The 
amendments were to be ratified when approved either by three­
fomths of the ,State legislatures or b'y conventions in three­
fourths of the States. This compromIse eventually overcame 
the second difficulty. By providing for alternative methods of 
procedure, the Madison proposal also made possible the com­
promise betW88ll those who would, from fear of the reticence 
of the Nation,al Legislature to correct its own abuses, utilize 
the convention as the means of initiating change, and thOle 
who, like Mason, wanted the National Legislature to be the 
sole sponsor of amendments - - ­

Article V, which resulted from these deliberations, must be 
attributed largely to Madison, with the obvious active partici­
pation of H8.1llilton • - - ("Article V and the Amend~ 
Process," bi' Philip B.Kurland, in 1, An Ame1'icoo Pri""" 
1aO-131 edIted by Daniel J_ Boo,rstin (1966». 

Although constitutional conv~tions; as used by the States, J!l'rtft­

ally have been reserved for wholesale, as distinguished from piecellll'&l 
constitutional revision, there is nothing in the record of the dfiJahf 
at the Philadelphia Convention which discloses any comparable intt. 
tion on the part of the Framers. On the contrary, the latter refnilwo! 
from any evaluation or differentistion of the two procedures for llIlfM 
ment inoorporatedinto article V; they tended to view the conventiot 
merely as an alternative safeguarq available to the States wbe_ 
Congress ceased to be responsive to popular will and persisted ill.' 
refusal to origin,t.te and submitQOnstitutional amendments for l1li­
fication. ,', . 

The history of the use of the &IQ8Jldments process was also aboItI! 
stated by Professor Kurland: 

Although the Constitution has been the subject of 24 • dif· 
ferent amendments, resort has never once been made to a 
national convention to initiate the process. And only once, in 
'the case of, the 21st amendment, was the State-conventiGII 
process utilized for purposes of ratifying an amendment. 

For the most part, the amendments have been minor rathtr 
than majOl"i8arrangements of the oonstitutionalplan. Tbe 

,"if 
, .• Now 28. 
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first 10 a.mendments, the Bill of Rights, ca.me so hard on the 
heels of the original document that they must be treated, for 
almost all purposes, as part of it. The only truly basic changes 
came in the Civil War amendments, the 13th, 14th, and 15th. 
Although intended primarily for the benefit of the Negroes, 
who ultllllately were the beneficiaries, the a.mendments have 
proved to be the essential vehicles for the tranfer to power 
from theStates to the National Government and, withm the 
National Government, to the Supreme Court, which has since 
wrcised a veto power over the actions of the State legisla­
tures, executives, and judiciaries • * • (T]here can be little 
doubt of the truth of Felix Frankfurter'sobservatioll that 
there has been throughout our history an "absence of any 
widespread or sustained demand for a general revision of the 
ConstItution." . 

On the other hand, it should be noted that sollle of the 
amendments have been attributable solely to the need to cor­
rect a Supreme Court cons.truction of the CJ<,nstitution. Thus, 
the 11th amendment was promulgated to overrule the case of 
Ohi81wlm v. Georgi4, 2 Dan. 419 (1793), in w\lich the Court 
held that sovereign immunity was not available as a defense to I 
suit by a citizen of one State against another State. The neces~, . 
Bity for the Civil War amendrilents derived in no ~an meas­
ure from the awful case of Dred Scott v. St¢n.foro, 19 How. 
393 (1857). The 16th. amendment, authorizing the. income tax, 
was a direct consequence of the Court's highly dubious de­
cisions in Pollock v. F'tI1"Iners' LO(JIA aN/. T1'U8t '00., 1571T.~. 
429 (1896), 158 U.S. 601 (1895). , 

The other major category of a.mendments includes tllOse reo .. 
lsting to the mecha.nics of the National Government' itself. 
These are due, fil'st, to tl\e need to eliminate ambiguities that 
became apparent through experience and, second, to the tend· 
ency toward extension of the franchise, a movement nota ble in 
an democratic countries during the 19th and 20th centuries. 
In the first group fall the 12th amendment made necessary 
by the tied vote for Jefferson and Burr in the 1800 election; 
the 20th amendment, a response to the incre!L..'!ed efficiency of 
rommunications and transportation that made it possible to 
provide for the succession of the newly elected govemment llt 
• date much closer to fue election, as well as to the lIeed to- I ; 

eliminate the ambiguities about filling a presidential vacancy; 
the.22d amendment, which adopted George Washington's 
notion that two terms were enough for any man to occupy the 
Presidency, on unwritten constitutional tradition broken by . 
Franklin Delano Roosevelt's election to the office for four suc­
msive terms. In the second category the amendments that 
enhance popular sovereigntYl fall the 17th, providing for pop­
alar election of Senators;' the 19th, provuiing for women's 
IUCoJlfrage; the 23d, giving a voice to citizens· 6f the District of " 

ulllDia in the eleQtion of the President; and the 24th· elim·"--- ,- , :, 

•~ lath amODdment. provldlq 'or tbe IIlU... or • vaean.,. Ill ..... oIIIft. ot 11,_ 
_ ..~t: and the 280, prollld1q tor the tf18-:r~-o14 TOte", were .~optefJ IUb­

- wrltI!'lr of the ......11: Q1Ioc.i. 
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inating the poll tax as a requirement for voting in national 
elections. 

The onl] two other amendments are concrete evidence of 
the IIndesIrability of promulgating a minority's notions of 
morality us part of the Nation's fundamental law. The 18th 
amendment, the prohibition amendment, was a ban on com­
merce in intoxicating liquors. The horrible results of the 
"noble experiment" that led an entire nation into a lawless­
ness from which it has never recovered caused the repeal of 
the 18th amendment by the 21st amendment. 

Perhaps the primary importance of article V may be found 
in the in terrorem etrect of an ultimate appeal to the people 
for the correction of the abuses of their government. But it 
is not n weapon ready for use and its cumbersome method 
is both its virtue and its vice. (Kurland, op. cit. 8'Upra, at 
132-134.) 

AUhough the convention route has never been used as a means of 
proposing amendments, its usefulness has been demonstrated. The 
campaign for direct elections of Senators was stymied for decades by 
the understandable reluctance of the Senate to propose· an amend· 
ment which jeopardized the tenure of many of its Members. Frus.trated 
by the Senate, the reform movement shifted to the States, and a series 
of petitions seeking to invoke the convention process were submitted 
~() Congress. Rather than risk its fate at the hal'lds of a convention, tbe 
Senate then relented and approved the proposecl amendment, which 
was speedily ratified. The history of the 17th amendment illustrates 
the usefulness of having a viable method by which a recalcitrant Con· 
gress can be bypassed when it stands in the way of the desires of tbe 
country for cons.titutional change. 

GENERAL CONSIDBRATION8 

At the outset it should be noted that this bill could have been drawn 
to place such hurdles in the path of the process that it could never ef· 
lectively be used. And there are proponents of such an approach. On 
the other hand, it could have been drawn in such a manner as to make 
easy this means of constitutional amendment. There are proponents 
of this attitude as well. This committee regards both approaches as 
inconsistent with the purpose and function of article V, which it is 
the committee's intentIOn to etrectuate in this bill. The bill is drawn 
in such a manner as to make possible, however improbable the con· 
~~!t.utional convention method of amendment, as It was clearly the 
intent of. the drafters of the Constitution to provide. There is no el'i· 
dence whasoever that the Framers did not regard this means to be as 
desirable and as viable as that which allows for constitutional amend· 
ment at the initiation of Congress. On the other hand, it is equally clear 
that the Framers did not, WIth regard to either process, anticipate ei· 
ther frequent or easy use of article V to bring about changes in the 
Constitution. The effort of the committee, therefore, has been to seek 
a solution between that which would il' fact preclude the States from 
initiatillg constitutional amendments and that which would atrorch 
Pandora's box too easily opened. 
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AUTHORITY OF CONGBESS 'IO SPECIFY PBOCEDURES FOR A CONSTITUTIONAL 

CONVENTION CAi.LBD Dr THE STATES 

It is the opinion of the committee that Congress unquestionably has 
the authority to legislate about the process of amendment by conven­

. lion, and to settle every point not actually settled by article V of the 
Constitution itself. This is implicit in article V. Obviously the 50 State 
legislatures cannot themselves legislate on this subject. The constitu­
tional convention cannot do so for it must first be brought into being. 
All this is left, therefore, to Congress, which in any event, in respect to 
other issues not specifically settled by the Constitution, has the resid­
ualpower to legislate on matters that require uniform settlement. 

Congress has full authority to prescribe and determine what a valid 
application shall be and is further authorized to provide as it chooses 
for the .selection of delegates and the procedures that will govern the 
r~nvention's operations. .As to .the firSt point, Congress is made the 
agency for calling the convention, and it is hard to see why Co~ 
should have been brought into the matter at all unless it were exp8cted 
to determine whensullicient appropriate applications had been re­
ceived. As to the second ~int, the same argument is compelling; if 
Congress were not expectea to provide for the selection and procedures 
of the convention, why were no prov.isions made for those matters in 
article V itselU It would have been perfectly simple for the article to 
have provided for delegation of those arrangements to the States. When 
we add to this argument the weight of the necessary and ;proper clause 
and the authority of Ooleman v. Mille1' for the proposltion that the 
amending process is in the congressional domain, the conclusion is in­
escapable. Congress has plenary power to provide for the selection and 
procedures of the convention. Nor is Congress hampered here by the 
provisions of article V relating to ratification. The States as States 
must give approval to proposed amendments, because that is what arti ­
cle V says. But the arhcle says nothing at all about how the convention 
shall be chosen or operate; and, for the reasons given, that omission 
leaves decision on those matters in the hands of Congress. 

As Mr. Theodore Sorenson said in his testimony before the sub­
committee: 

The constitutional authorjty.of .Congress to establish rules 
and procedures regularizing:the.use or application of prin­
ciples set forth in the Constitution has been too frequently 
exercised to be doubted today .. Moreover, because State 
legislatures in proposing amendments via the convention 
route are performing a Federal function derived from the 
Federal Constitution, they could not be heard in comt to 
complain abontthe imposition of reasonable standards and 
procedures by the Federal Congress, so long as their funda­
mental right toamelld the Constitution is not tllereby im­
paired. • • • 

In short, I fully concur with Chairman Ervin that Con­
gress has both the power and the duty to im:rlement article V, 
to prevent the crisis and chaos that waul otherwise result 
and to restrict any such convention to those topics that are 
specified in the applications of State legislatures. (Hearings, 

http:authorjty.of
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before the Subcommittee on Separation of Powers of the 
Committee on the Judiciary, United States Senate, 90th Con-
great, 1st s-ion, o,n S. 2IW7, p. 36.) , 

LIJUTATlON OF ~ lU!I'T. 1'0 DB CONSIDERED BY CONVENTION 

Probably the most vexing question presented to the committee was 
whether Congress 'could provide for the limitation of the subject 
matter to be treated by" a convention called pursuant to article V. 
The committee is of the ol'inj,on that a failure to provide for such 
limitation would be inconsistent with the P111'p08II8 of article V and,
indeed, would destroy the possibility of the use of the convention 
method for proposing amendments. 

.As may readily be seen from the history of article V, it was intended 
to aftord theStateean opportunity for the introduction of specific
amendments to the Constitution that was to parallel the opportunity 
of Congress to put forth such amendments. Thus, Madison, addressing 
himself to the subj~ in Federalist No. 43, wrote: . 

That usefu\" ~r&tions will be' sugltested by experien~,
could not but 'be foreseen. It was requisite therefore that a 
mode for introducing then! should be provided. The mode 
preferred by the convention seems to be stamped with every 
mark of propriety. It guards equally against that extreme 
facility which would render the Constitution too mutable j 
and that extNlJle diJIiculty, which might perpetuate its dis­
covered faults. It mOfeOTer !lCl.ually enables the General and 
the State Governments to origmate the amendment of errors 
as they may be ,pointed out bY.the experience on one side or 
on the other. : 

And, in further eXJ2lication of the amendment power and its exercise,
Hamilton stated in }lo. 8Ii: ' 

, Every amendment to the Constitution if one established, 
would be a single proposition, and mil{ht \,; brought forward 
singly. There would then be no nece88lty for management or 
compromise in relation to any other point-no giving or tak­
ing. The will of the requisite number would at once Dring the 
matter to a decisive issue. And consequently, whenever nine, 
or rather 10 States, were united in the desire of a particular 
amendment, that amendment must infallibly take place. 
There can, theiefore, be no comparison between the facility 
of aftecting an amendment and that of establishing, in the 
first instance, a complete Constitution. 

Apart from being inconsistent with the language and history of 
article V, the contention that any constitutional convention must be 
"wide open" is neither practicable nor desirable. If the subject matter 
of amendments were to be left entirely to the convention, It would be 
hard to expect the States to call for a convention in the absence of a 
general discontent with the existing constitutional system. This con­
struction would effectively destroy the power of the States to originate 
the am,'endment of errors pointeii. out by experience, as Madison ex­
pected them to do. To suggest that t~e Statee could not propose 
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8~~,~~,;tPjtbout.~ a pneral>OOJI8titlitional','eOn"ea> 
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general..tAla a.w~cl.aeam" that app~,~te alf!ca.tions!OF a ~~ted 
conventioa deriYJ,Dg,m .... 'saatie. '.' ~'wi&h,tlul
school ~ CUllin othen from the IChool prayer ~ and 
in still~.•,........;;t~to the lliranda'I'I1l8,IOl"i*ause 
of "a desire for reapporti9,nment, nw,,enue shar~,~ ~ythe S~ ju
relief, orfol"otaer< 'feUO:6s shoUlcl all'be combin6l.i"1;6.. Dtal:e' up 'the 
requisite'lJwo4biJda of the Stv.tesBeeded to 'meet the'~retnent8'~ 
Ilticle V. ~ oommt,"•ttee,' doeinotl belieYelthat 'this is'Ple tYPe ~~ ~i' 
88IIBll8am~th8 StateiltbM1tlbe Founderath~.to"'&pproXmat.8 
~ calling for a con~tion. ,For if such ~rate cll!lllim\:ls'were ..~ 
clent,'an;the'app~,Ito ~d't);ioNi.,~ alarge'flum~ of 
them-should 00 added up to see w~ift''WW!'i8'~'u 
appropriate sp&n~,~t~Q-,~Qf~, sw.ha~&aade demands 
for .. /lPnstitQ.tiDnal_v.n~~~ ~dmC\D.te, J/,O m¥tei' the 
cause for appJirati_or tb.,. . 4l8timlS QQJltajned in them. Indeed, 
un~er this, ~" a con~,' .,l~goverd,UfI, Su.C6;.,e,~ttee,",
beheves that State ~~jJld not be trcw.ttld 81... call for. ' 
conventipn ,l1lIJ,eea thij,,~~,~~ II&m.e subj~ QQl¥ll_n ,sup­

, ported by;two,~__ Qf p~it, is iu.I~8blet.o~ that 
the cop.vent~on,~' fiom. ",,8PpliCatl~ on ,a ,ungt., SQ9~t is 
1I0ne,thelese free to 1'0811) at '!riUin oft'ering changes to the OOlllt¥ution. 

The attempted ~'jIIQDletimes made' to ,the ~UlM,. P.I the 
Phil~lpbia Conventi,'Cml8;,',_ ~,raulloBive.,•First,th, ~rti., o~Pon­
fedetation, di~ noj; CQII.~~ elfl)Ctive me&Da o~ amend,Jnent. ... does 
the ConstitutiOn: SacOn~manI of the del~ to thf.t 'lI/iIBeJl!.bly were, 
given credentials UP-I liuiiting' their authori9'to proppsing~­
vidual ame9dm~ts'to' tIl8,,Articles. ,The.Con~n'S deili8i~;l 
pose anentIrel), new charter was tIlIra _ and, m'eft'e«;i' ­
tional." Third, the'~ and the States retroUti'gelr a,pprOnat,hij 
Convention's action of submitting and ratifying ~'ll"OO~O~ 
according to its own tenns. Ofcoul)Je a'convention'c.tensibII '~inj 
under article V could ignore ita authOrity, 'Violate ite~Uta pro~
am~ndments on subj~ts qther' than, thoSe sp4!cift~ ButpteooulDlltte6
beheveethat such aeti~wouldbe1lnCOD8tIta~j'~~ 

it~rp~~~ ~ld be~l"anyob]iP~:~~",~~~:~~ 
The construction of article V' ~ptM by the'cOa*nift,eeds COJiIiIiite~t 

with the literallanpageof the artiCleu'weD 'as'itabistory andifs'rndre 
desira~le and practicable than thealmna~~~~ion.''l'hi! ~nteJ;lt 
of artlcle' V was (;0 J>laee the' ~wer to lDltiatelUUen5'ts:m dl~ 
Congress and iJl the State legis1l.tures. The function, ofe'conventrop;, 
was tQ provide theStates with a mee1umimn forefeet • ,t;4is inifia? 
tiv~.The role of the States in filing their applications 'W'~d be 'ttl 
i~eRtify the problem or prob,lems thatth~lbe,UeeVed.tolmlJ,for ~,htJ 
hon byway otamendment. The role,o,f~e CO~~J?D:,~~~'~ 
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called by l-eason:of such IIctiQJ1' by the States would then he to decide 
whether the p1'oblam or problems.called for correction by. constitutional 
amendment imd,ifso, to frame the a.mendment itself, and propose it 
for ratification 118 provided in article V. The bill carries out this inten­
tion in .keepingnot ooly with,·the letter but also with the spirit of 
article V. 

It is the conclusion of the committee, therefore, that the bill properh' 
limits the scope of· the convention to the subject or subjects that caused 
the ~t.llt!'S to seek 'COlistitutional amendment. in the first place_ The 1'OIl­
v6ntion would have. no anthority to go beyond the subjects specified. 

Ml!l.UUIIIIJQRT 011. 'lIEQUIIII!J) lIfllXBIIB OJ' STATE APPLIOATION8 

As h88 already been~ted.·applications of the States for a constitu­
tional convention that rel~ todisparale subjects are not to he Ilddtod 
tOJ.,Y(~ther to make up the ~ms,ite two-thirds. Applications II;re not 10 
be added together ,~leIlI! they are ad,dressed to the solutIOn of • 
COllllllon problem.' : 

The conlDlltt.l,\fl ~s in aj!'reement with a 1952 Repol'tof the.Hollle 
Judiciary Committee which stated: 

_ _ . . tbete appeal'S no valid r8880n to suppose that thl' 
IlIn~ of the amendment requested in State Ilpplications 
lIIust he idPntical'llith one another in wording. It should Jx. 
enong-h that .the su~gested ·amendments be of the Slime gen­
I'l'al subject matt!'l' in·order to be inl'luded in II rongressional 
('.omlt· of applicatiolls for a constitutional convention, bearinj!' 
in mind, of course. that any or all of the States may at any 
time l'eqUest a general convention should stron~ sentiment 
for such proceedings prevail. ("Problems Relatmg to State 
Applicatio~s for a Convention to Propose ('()n~titlltiolllil 
Limitations on Federal Tax Rates," House Committee on the 
.Tn/lieiary,'R2d Con~, second session, House committ('l' 
print, pa~ 1~ (1952» '.. ,. 

Obviously the'.q~estionof whether anv 34 petitions are sufficient I .. 
brinlE into'operatlOn' article V is one for resolution bY' Congres,,,- 1II 

making. this determination, the .34, States could not be required In 
submit in their applications identical texts of an amendment. Xur 
could Congress de(1ne the subject 80 narrowly 88 to impose a requirv­
ment of textual uniformity which as a reahsti(' matter could not!ll' 
nwt hy the Stat8s. It shoitld be suffit'ient that thn Statl'S idtmtif~' 3 

subj!,,ct 01'. problem, demanding action on it alone. The J)8titions should 
disclose II Sta.te~s concern with respect to a subject and a desire for I 
coliv(\utioll to deal with the problem. 

For example, the. petitions could call for a convellt.ion to consider 
the propriety of an amendment to deal with problems raised by a seri... 
of Supreme. Court decisions, or actions by the CoII/.,'Tess·Ol' theP""" 
ident, defining those actions in specific terms. The convention tbl'll 
would be confined ·ur a specific sUbject, but· would be free to eonsirl.·r 
the wisdom of any proposed. amendment within that subject and wlUII 
f01'1ll it should tIlke. The oonvention could not be deprived of delibe...· 
tiv~ freedom and confin~ to a yes-or-~o vote on an, speci~c pro~1.
To lliustrate, States deslrlng a conventIon to deal WIth the Issues ratSl'd 
by the Escobedo-Miranda decisions could phrase their petitions wilh 
reference to those cases, or in general terins of the problem of Fedml 
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control over State criminal procedure. The convention would be con­
fined to that subject, but would nevertheless have ~"de1iberntive 
freedom to ooiwder . ..u possible IIOlutiOlllt and to frame' :whatever 
unendment it cJeemed:. appropriai:.e'to respond to the __ identified 
by the.St:atiIL "..1, '. . .' . . . •I . '. . 

TDI1!l ~WBIOlI THE Al.'PLICATION8 POl! OON8TlTVTioNAL 
,,' . CONVEN'J,'ION K08T BE ~. 

Article'V is silent on the qUelltion of hoW' long a pro~ amend­
lnent· should remain available 'for ratification or rejection by the 
Stat& It ielikewise silent on the question of how 10Bg applications 
for a convention should remain valid. There is general agreement that, 
to be meaningful, applications for a constitutional oonvention to 
propose an amendment on a IPngle 8ubjllCt should be a contempora­
neous recognition by the States of the need for solution of a constitu­
tional problem. There is some difference of opinion about the time 
jll!riod that is an appropriate measure of this contemporaneity. In the 
recent past, in making provision fOl" the ratification of amendm.ents 
proposed by Con~ 7 years has been' specified as the appropriate 
lime period witbfu which ratification should take place. Tile bilI pro­
"ides that the same period-7 years-shall be the valid period. A 
.worter time, for instance 1 or 2 years, would not aBord the States 
adequate time 101' debate II,lId deliDen.tion on.so fundamental a ques. 
tion as a proJ?08ed constitutional amendment. On the other hand, a 
much longer time, say lIS years, would not IlIltisfy the reasoned. deslre 
~co~~ . .' . 

OIILWATION OF CONGl!ES8 TO CALL. A CONVENTION ON APPLICATION GF 

lUiIQl1lfI1'1'J NUKBBIl OP STATES 

The committee is of the view that, when the requisite number of 
ralid applications have been filed, it is the constitutional duty of 
Congress to.call the convention i for, as Hamilton said in Federalist 
So. 85: . . 

In opposition to the probability of Bubsequent amend­
ments, It haK been urge4 that the per~>ns delega~ to the Ild­
ministration of the nationaIgovernment will ~ways be dis­
inclined'~ yield up any portion of the authority of which 
they were once possessed. For my pwn part, I acknowledge a 
thorough co~victi~n tl¥R.t any amendipents '!hichmaY1. upon 
mature COnsIderatIon, 'be thought 1,lSeful, WIll be appucahle 
to the organization of the 'government, not to the mass of its 
powers j and on this account alone I think there is no weight 
m the observation. just stated. I alsp.think there is little 
weight in 'it on another account. .The intrinsic clliIiculty of 
governing thirteen States at any rate, indeJ?6ndent of calcu­
lations upon an ordinary degl"86 of public splrit and integrity 
will, in m:r opinion, constantly, impose 011 the national rules 
the NC8mty of a spirit of a(l(l()JJlJD(){lation to the reasonable 
expectations of thelrconstituents. But there is yet a further 
consideration, which proves beyond ,the possibility of doubt 
that the obser'vation is futile. It is' this: that the pational 
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rule~~er nine States concur.~l ~ill hav~ no~ption upon " 
thlt 811' 'B ,the fifth ."";nla of~ Jan, the ~ will . 
be ~; u:;'.~ a :pii~n of , ltl~ of twoo .. 
thirda of the States [wtth at present amounts to DlJlal ~call' . 
a con~tion for proposing amendments which ,Mll De fHIlitl, 
to all.U-taQta aDd purpo8l!ll, &II ~ of the ~ wbeli 
raQ1ied by the ~ of.i:lu:ell-fourtbs of the states, or 
by conventioDil in tJnoe.fourthe thereof." The words of this 
article are~pt.ory•. 'l'ba,~ ",luIll call a convent- . 
ion." Nothiila.in,thU,.pqticu1ar.. .. ~ •Ja to the discretion.'. of 
that bod)'.Aad.,~ .CQIIIIIIqUlltl8a1l thedecJaJnation .ut 
th~i! di.ilcIi..Wntb....vani&hee in air. (limpbNisjn . 
origiQaL) . : .... , .' ..::' ': •. 

Hamn.·...'the ~:Of the Conventioii~taelf. As Farrand
records: '..• :,', ...' ,'" " ...- . ".' .',' 

I 

It waa.'.fe'ared.~·~ might refuse to aCt'so 
~ ".. ~tO call a eonvantion on the applica·
tion of twoothirdS of.thestates. (FarrQd"~ of the 
Constitution of the JlnWed .States:' (lilS ed,.h :p, 190.)
(Empbaai.ibi~) "," '.' '. , 

CoJicedadly, the.QolIgreIa C&IIJlOt be .forced ·by the courts or b,f the i 

provisions Of this bill,toeonvene a·convention.when the constitutioaal 
Pl't!l'l'quisites have been satis&d. And since the obligation to call the 
eonvention.ja~ to Conanss. naitharthe Presidtmt nor theSupreme
Coult.COl\ld act in its IIt.!IaG. However, every Member of Cougriia hu 
taken an oath to support theConstitutioii aDd it ja inconceivable 
that Congress. "!w010Qld muse to perform itsduty. No ~uate &rg\UII8IlI
has been broUgbt forth to .~... diBerelitconcl1lS1Oll. In liaht of 
the function of the alternative methods of pro~ amendiDeDta 
provided. in ~. V.;...to asaureto ~. and the· StatA!8 equal 
op~mllty to • ...,......for CoQgieaa to veto State ProPosals would be 

. aninfringenieDt.:oJi,St&te ;power&nd a'riolation of tIie..ConstitutioD. 

lIQLI: ~~~ I", TPJII ~T I'II(I,CEIIII 

,After' muqh' delilM!rat~ th8 eommittee~~ that,. j_ II 
WIth &meIIdmcmta J)ropoS.,d, J..r. ~ eO'too with .thoee~ 
b the States,naithertlle'NatfonaI Exam,itive Jiorthe$tate , 
!tuld ilave a 1$.in the amendment pmcea lDasmuqh as the faDe. 
tion of .eowm....• _ply to. o~ tJIe JDaGhiDerJ to ......&be 
actiOIlS of tli8sw.e.nil the ~~'there'janop~ place for. 
Presidential~ '. . '. '.' . , . .... .... '.' . 
. Moreover, ~ 1, section T,' ja not a1ithorized for Presidential 

asaeJit W'tlIeClI~.l'n.heaoluti~ ~ to, a eonveDtion 01' for tilt 
~,~'~'tranami~:Jm1'OpOllld ~ to the 
~ for ,**lftoiit.jQli;The ahortbut . eat &J18wer Jato be found 
in ~~"~n ofaTtieleJ,lIOOtion T.: 

..~"".oftbia~ ill-considered 1"0­__ • ~ h.r tM·aiaPUC3PtiOD ~ t! its 
operation. .ctually.l.~ WIll! iJu'POalible from the lint to give

·-D any IIU.Ch lOOp&. UIiDel'Wiae the intermectiate stages of the 

59-609 0 - 80 - 79 
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legislative process would have been bogged down hopelessly, 
not to mention other highly: undesirable results. In a report 
rendered by the Senate Judicia~ Committee in 1897 it was 
shown that the word "necessary' in the clause had come in 
practice to refer ''to the necessIty occasioned by the require­
mentof other provisions of the Constitution, whereby every 
exercise of 'legislative powers' involves the concurrence of 
the two Houses':i or more brietly, "necessal"f" here means 
necessary if an order resolution, or vote" 1S to have the 
force of law. Such resoiutions have come to be termed "joint 
resolutions" and stand on a level with "bills", which if 
"enacted" become statutes. But "votes" taken in either 
House preliminary to. the final passage of legislation need 
not be submitted to the President, nor resolutions passed by 
the House concurrently with a view to expressing an opinion. 
or to devising a common program of action (e.g., the con­
current resolutions by which during the furht over Recon­
struction the Southern States were excluded from representa­
tion in the House and Senate, the· Joint Committee on 
Reconstruction containing members from both Houses was 
created, etc.), or to directing the expenditure of money ap­
propriated to the Il/!8 of the two Houses. Within recent years 
the concurrent resolution has been· put to a new use-the 
termination of powers delegated to the Chief Executive, or 
the disapproval of particular exercises of power by him. Most 
of the important legislation enacted for the prosecution of 
World War n provided that the powers granted.to the 
President mould come to an end upon adoption of concurrent 
resolutions to that effect. Similarly, measures authorizing the 
President to reorganize executive agencies have provided that 
a reorganization plan promulgated by him should be re~ 
ported to Congress and should not become effective if one or 
both Houses adopted a resolution disapproving it. Also, it was 
settled as early as 1789 that resolutions of Congress pr0'pos­
ing amendments to the Constitution need not be subnntted 
to the President, the Bill of Rights having been referred to 
the States without bein« laid before President Washington for 
his approval_ proQe(lure which the'Court. rati1ied in due· 
course. (The CoDStitution of the United States of America: 
Analysis and Interpretation) 185-3~ {So 'Doc. No. 89, 88th 
Cong., 6rst sess., 19M ed.) Citations omItted. ' 

The Constitution made the amendment process difficult. It eer­
l.Iinly was not the intention of the original Convention to make it 
anpossible. Nor is it JH!SSible to attribute to the Founders the coneept 
Ihat amendments orIginating in the States sltould have much more 
~iliculty in ~than thoee propo!!ed b1:~' That issue was 
loul1;ht out in the 1789 Convention and reaOlved m favor of two origi­
lIting sources; not one. .~ 
. Therefore, the committee has concluded that Presidential par­
lleipation in the operation of article V is not required by the Consti­
llltion. Indeed, a strong ease is made out. that the ConstitJltion, as 
-rued throughout our history, precludes such participation by the 
_tive in the amendnient process. . 
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.Just as tlle<N ational. Executive is excluded from the anlendment 
process, 80 the State Executives playno role. Article V assigns to the 
Stata 1epaIatures the duty to apply for a constitutional convention 
just as ltauthorized ilie legislatures to be ratifying bodies. Supreme 
{'A)urt decisions have interpreted the term "le¢.slatures" in the ratifi· 
cation clause to mean tlle representative lawmaJcing body of the Stau.­
notinclu~ the Governor-fiince ratifieation· of a constitutional 
amendment JS not an act of legislation, in. the proper sense of the 
word.1 The term must have the same meaning in tlie application clause 
and the ratification clause of article V. 

TheroJe of the Governor is not needed for th.e voice of the ye""le 
to be heard in the amendment process. It is heard, first, throUg1l. their 
legislative represen. Wives. in tlieir State governments; second, by the 
requirement contained in thie bill for the democratic election of con· 
vention de1egatea; and· third, in the ratification either by State 
ratifying convention or State l~ature. To require that. in addition 
to anaftirmative vota by two-thirds of the legiSlatures of the Statt'S 
within a period of 1 years,. those votes must be· bI a two-thirds 
majority of each I.egislature (or by whatever otherma)ority is needed 
to overcome a veto1 where the Governor disapproves, is indeed "to 
pile 0_ on Pelion and leaf-crowned Ol~pus on Ossa" to create an 
Insuperable barrier to any ellective 1l8e of thii method of constitutional 
ellange. . 

ItE8OII8IOl!I' OJ' APftolOATIOJiTS AlfD JlATII'IOATIONS 

The question of whether a State may rescind an application once 
made has not been decided by any precedent. nor is there any authorj,y 
on the question. It is one for ~ to answer. Congress previously 
11as taken the position that hal'1Dg once ratified an amendment, a 
State may not rescind. 

The committee is of the view tbatthe former ratification role 
should not control this queStion and, further, should be changed with 
respect to ratifications. Since a two-thirds consensus among the Stul"" 
in a given period of time is necessary to call a convention, obvioll;I)' 
the fact that a State has cl1anged. its mind is l>6rtinent. An applicatiO!! 
is not a fin.l action. It merely registers the State's views. A State 1$ 

always free. of course, to reject a pro~ amendment. On tJM>,;t 
grounds, it is best to provide for rescieslOn. Of course, once the con· 
stitutional reguirement of petitions from two-thirds of the States h.~ 
been met and the amendment machinery is set in motion. tb~ COli­

siderations no loDpr.hold, and reeeission is no longer ~ble. On the 
basis of the same ~. a State should be permItted toretnct 
its ratiJlcation, or. to ratify a pro~ anlendment it preyifll!~ly
rejected.. Of course, once the amendment JS apart of the Conshtuhl)ll. 
this power does Dot ezisI:. . 

IIUOLUTION or QUESTIONS AJIIIIINGUNDER THIS JlEASUlIB 

The Committ4le takes the position that all questions to be resolVf'li 
by the ~ under the provisions of this.measure shall be sub­
mitted prelIminarily to the Senate and House Judiciary Co~ 

1H__ •. S_. No. I, 2118 U.8. Ht, 2211 (1920). 
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8ECTIONAL ANALY8l8 

Section 1 provideathat the title of the act is the "Federal Constitu­
tional Convention Procedures Act." 

Section B providea that a State desiring to invoke article V to call a 
constitutional convention for the purpose of proposing an amendment 
to the Coustitution must adopt a resolution pursuant to· this act 
requesting such a convention and stating the nature of the amend­
ment it WIshes propOiled. Pursuant to the l"IlC}uirements of this section, 
the measure is prospective and not retroactive in operstion. . 

Section 3 provides that the procedure to be used by the State in 
adollting or rescinding a resolution is the same as that used for enact­
ing State laws of general application except that the approval of the 
GOvernor is not required. Aily questions arising as to the adoption or 
rescission of resolutions are matters for determination solely by 
the Congress as part of ite responsibility to determine whether article 
Vhas been activated. Of course, Ccmgre8s has DO authority to examine 
the action of the legislature, except to assure itself that the State has 
used the procedure Specified in section 3. 

Section 4provides that within 30 days of the adoption of a resolution 
the secretary of state or the equivalent officer of the State must send 
t\\"o certified copies to the Coiun'ess, one addressed to the President 
of the Senate and the other toibe Speaker of the House. Each copy 
must contain the title of the resolution, t:he ~ upon which i~ ~as 
adopted, and the exact text of the resolutIon 8lgned- by the pre8l~ 
officers of each house of the State legislature. Within 10 days· 01 
receipt, the President of the Senate and the Speaker of the House 
must report to their respective Houses the identity of the State 
ntaking application, the subject of the application and the number of 
States wliiCh have thus far applied with respect to that subject. If 
Congress is in recess or is adJourned, the announcement would be 
made when Congress was again in session, and as soon thereafter as 
IlOSSible. The two ofticers must cause copies of the application to be 
eent to the presiding ofticers of each of tile Houses of the other States, 
and to eachHember of ~ 

8fCtion 5 provides that applications for the convening of a conven­
tion are effective for 7 years from date of receipt by Congress. When­
ever within a 7-year period there are in effect ~lid applications on 
the same subject from two-thirds of the States all the applications 
remain in effect until Con~ has called the convention. 

8tates may rescind apphcations by adopting resolutions of recission 
in accordance with the procedures of sections 8 and 4. However, 
attempted recissions would not be effective after applications have 
been received by Congress. from the requisite two-thirds of the States. 
Questions concerning the recission of· applications are determined 
solely by Congress. 

SfCtion 6 provides that the Secretary of the Senate and Clerk of 
the House shall maintain a record of the applications received upon 
each subject. Whenever applications upon the same subject have been 
received from two-thirds of the States, they must report in writing to 
the presiding ofticer of their respective Houses, ana such officer shan 
report to that House the substance qf the report. Periodic reports 
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to each HOUle on the nature and number of petitions received would : 
be advisable, .,well 

Each H01I88thendetennines whether the recitation of the nlport 
is correct. Upon suehdetennination it is the constitutional duty of each 
House under article V to agree to a concurrent resolution calling for 
the convaning of .. constitutional convention. The resolution shall set 
forth the nature of the amendment the convention is to consider and 
designate the time and place for the convention. Copies of the I'IlIIOlu­
tion ani to be aent to the State Governors and to e8ChHouse of each 
~tate legislature. The convention must be convened within 1 year of 
the adoption of the resolution. 

Section 7 provides that each State shall elect two delegates-at-Iarge 
and one additional delegate from each congressional district· in tile 
State, in accordance witli its usual procedures for the election of Sena­
tors and Representatives. Vacancies are filled by appointment of the 
State Governor_ The secretary of state of each State or equivalent 
officer shal1 certify to the Vice President of the United States thell&llle 
of each de1egate.])e1egates will enjoy the same privileges as domem­
bers of Congress UDder article I, section 6_ Delegateaare· to be com­
pensated for service and travelJUld related expenses as provided for in 
the conv~ resolutiol1. 

Section 8 provides that the Vice President of the United States is to 
convene.the Convention.and administer the.oath of office_ Each dele­
gate is 1'llIluired to take an oath not to propose or vote in favor of anI' 

proposed amendment relating. to a sutijeet other than that named o.'r 
described in the concurrentreilolution. This is consistent with the poai­
tion that the convention's authority is limited by the States' confeml 
of authority. . 

Names of the officers of the convention are to be transmitted to the 
~peaker of the House and President of the Senate, The convention 
may adoJ!l rules of procedure not inconsistent with this act. Congress 
is authorized tAl appropriate funds for the expense of the convention; 
the Administrator of the General Services Administration is directed 
to provide the required facilities; andCongress, executive departments. 
and agencies are required to provide information required by the 
convention exce~ &8 otherwise provided by law. . . 

Section 9.Pl'OVl..Cdes that .each delegate to the convention has one vott. 
A daily verbatim record of proceedings must be kept, and the vote 
of each delegate must be recorded. The convention shall terminate 
within 1 year of the fint meeti~ unless extended by resolution of 
(Jongress. Records of the conventIon's proceedings are· to be trans­
mitted tAl the Archives within 30 days of the tennination of the 
convention. 
. &ctitm 10 provides that amendments may be proposed by a ma­
jOrity. of deleaateB to the convention. No. amendments with. respect to 
a subject diCerent.from that stated or described in ~ resolut!OIl 
calling the conventiOn may be proJl()Eled. and· an.y. qUest.lonsmatmg 
to this ~taretobe$!tsnWned~yby (lonanI8a. 

SecUtml1 provides that within 30 daY' _of"theend of the conv~n­
tion the exact text of an.}' a.mendm.. entspropated Ily the ConventlOll 
must be transmitted tAl (Jon~l1pon receipt of a v~d p~~ 
amendment, CongreeI must ado~ a concurrent resolutiondll'ectmg I 
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the Speaker of the House and the President of the Senate to send the . 
proposed amendment to the Administrator of the General Services • . 
.\dministration. The resolution shall also prescribe the time and man­
lier of ratification by the States. Congress may adopt a concurrent 
resolution disapprovmg the submission of the proposed amendment 
to the States, but only on the grounds (1) that it relates to or includes 
1\ subject dill6M:lt from that stated or described in the resolution 
ealliDg the convention, or (2) that the procedures uaed by the conven­
tion were not in substantial conformity with theJ>rovisions of this act. 
This conforms to the fact that, under article V, Congress has no power 
to review or veto any action of the convention because of doubts or 
disapproval on the grounds of policy. Congress'. sole function is 
miniSterial. Of course, Congress is under no obligation to transmit an 
:unendment if the convention has exceed.ed its authority by proposing 
amendments on subjects other than thOll8 designated, or if there were 
procedural irregularities at the couvention of a substantial nature so 
as to make the actions of the convention ineffective. 
If Co~ has not adopted a concurrent 1'eII01ution.either trans­

, 	 mitting or disapprovin¥ the t!'&Il8JJliasion of.the proposed amendment 
within 90 days of contmuons sealion following Its receipt, the Presi­
dent of the senate and S.--rof the House nonetheless are ob~ted 
to transmit the pro~ amendment to the Administrator of the Gen­
fral Services Admmistration. This is to I8SUre that CongreM may not 
impede or block the transmittal to the States for the I'easoD8 of disap­

. proval of the wisdom of the proposal. The Adminilltrator of the Gen­
• enI Services Administration mnat BIlbmitto the States a certified 
f 	 eopy of the propoeed amendment and any concurrent resolution 

adopted by Congress setting forth the time &namannar for ratiJication 
along with a copy of this act. 

Sectitm IS provides that amendments BIlbmitted in accordance with 
this act are valid as a part of the Constitution when ratified by three­
fourths of the States within the tinle and according to the manner, by 
State legislature or State convention, as CongreM directs by concur­
rent nisolution. If the transmittal is made in the absence of a concur­
rent resolution, ratification is byStatelegislature and within 7 years 
of transmittal. Ratification by. a: State legislature shall be according 
10 its own rules for such actions, but does not J'!!<Iuire the approval of 
the Governor. Certified copies of State ratifications must be sent 
promptly to the Administrator of the General Semces Administra­
lion. ... 

&chon 13 provides that States may rescind by'the same ~rocedure 
18 that used for ratification, but DO. rescission may-be made after valid 
ratification by three-fourths of the States. States may ratify after a 
previous rejection. Any questions coneernmg.· ratification or rejection 
Il'II determined solely by Congrese.

Sectitm 14 provides that the Administrator of the General Services 
Administration shall issue a proclamation that the amendment is part 
of the Constitution when tbree·foqrthe of the States have ratified. 

SectitIA J5 provides tbat the effective date of • constitutional amend. 
Dlent shalllMj that ~fied in the amendment or, if none, on the date 
of the ratificatioll by the ...State neeeaaary to conatitute three-fourths 
of the States. . 
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SEPARATE VlEWS.OFMESSBS; ~~Yll~.Bu1p>ICK: HART, 
. ·:~'Y,~~~T ":' 

We are basically ~~rdwiih the pU~'.md'fram~Olk of this 
bill, Ilud we sup~ a favura~ rep6rttothe'Seri,atiWewhole. 
helll'h,dly agree' ~bl¢ thQ ~'OlUldl'ult;S,fbr ~ ~il!ltit,l!ti()(l\il convention 
sho~l~ be ~blish~ ,before 1& COftveJi.~on. IS c'V,~1i4, .to; ~,¥,I with • 
specific t()PIC, lest Views on tho substttUtlve lSSI\(~ eqlOl' &jcISlollsubour 
fair procedure. We aJso.~.w~h'~'~rilit~'~gG!ll of avoidinj!' 
,both th~p~ures'whfch iIIake con~tutlon.u ¢h~ t~,f!IlSY alld 
those which stiSs needed reform. And.we a~that the convention 
must not be permittedto l'OIIm,t&e ~ution.twUf;'it must instead 
~ limi~,to. co_~ onl~ that~~~~M8SU~ :1"hich Jed k. 
ItscreatiOD." .. ' " " '.,·1""" "'''':''; •...,.:. ',. '.' ".; 
, There are two specific~6DS i:I~th,!S pil:l,;~9~~rtlr; Which hinder 
rather than ~ the· mBll~'S lIitei1'tibtis:' 

IN!I'IIt;: SectioD .10; whleb. permits 'th6'-eonv~tionto proJ" 
nmendm!!llte.-by a ham majority' v()t'e :$hould 'l!e' amended to 1'\'. 

quire, a two,-tbirds,majority. AS ~tli wri,tteD: it JlI~dermillfll 
,~he, tradi~iolll~lsa"rd·-wtticl't''luis' ~ttle"~ty of 
the ConstltutiOlnnnce.,1789.That safeguard, of course, IS Artie.. 
V's requirement that amendments be proposed by two-thirds of 
t.he Co~ All Senato1'8 know very well the di1terence betWIlPll 
PeI'Sulldmg half and persuading two-thirdS of our coJJea~ of 
the wisdom of a course of action. Article V's requirement gulll'llll' 
tees that a deci$ive Dl\\jority of the members of not one but two 
deliberative bodies agree'that the amendment is the wisest lDeallIl 
of dealing with a' ,damental national problem, and that t/w,·run. 

come to that agreement befo1'8 the amendment is submitted I;. 
tile Sta~.We sh~ul.drequ.ire that theconven~ion aet throul!'h thl' 
SIlme decisive maJOrity of Its delegates. Only If such a bl'Olld 1'011, 
sensus is reached at the time tIle amendment is drafted-ll till" 
when viable alternative amendments al'e still under coll8id.,I'11· 
t.ion.,...-('-I1n we be confident that there is wiciespre.ad agreement tlmr 
the specific language of the amendment f'roposed 'best fulfills irf 
purpose. By allowing a hare majority 0 the convention to pro­
pose an amendment, the bffi.opens the door to the submission 01 
II Ilroliferation of amendmentS to the States. 

lt is true that tlu'ee-quartersof the-States must ratify any pr0­
posed &men~ But during ratification the States cannot niakt 
any changes in the proposal. It ispreeented. to them in final fornl 
on a t.ake it or leave it basis. In each State, only a majority of tIrt 
leltis1ature need be convinced that the particular amendment pro-. 
~ is better than 11;0 amendment at all. Bat~ti0l!' therefore. 
IS slDlply not a substitute for the reasoned -debberation aud tilt 
buildi~ of a substantial consensus which OU«ht to precede the 
proposal of change in the basic framework of our political ayt­

'1 
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tern. It is for this reason, we feel, that the foundhlg fathers wisely 
required in Article V a two-thirds vote by each House before the 
Conw:'IlSS coUld propOse an ,amendment, even though such an 

• amendment, too, must subsequently be ratified by three-quarters
of the States. Our own constitutional history demonstrates this 

'principle. 	Sh~'192'i, 28 ~itutiopal amendments have been 
voted o:~ one or both Houses of Congress; Of those debated, 
onlY~" from enough members of Congress toI., 
be pro . ,:to t~e S~W8. But o.f those 7., not one was rejeCted by
the . tes. In'fact, BlUCe 1789 only:> proposedamendments-two 
of them paI1 of the. original. Bill of Rights-have been rejected
by the States. ' '. , 

For' these reasons, .propoSals should' be sent to the States for 
ratification .only if approved by tw~thirds of the delegates to 
the convention. ' , 
, Second,. we, believe ~. aState~ call for a convention should 
!lot ~mam ~eCti~e fo.rllCven, y~ as Section 5 of the bill now 
provIdes: The call for a convention, as Professor PaulA. Freund 
has said, shollidreflect ~a contemporaneously: felt need." Of 
course, enoUgh ~m~ be provi~«!d .to give the State Legisla­
tures all opportumty to conBlder, ]omm~the 'request. However, 
in our v~e,,!, four years ,!,ould be a sWlicient ~ of time. The 
vast m&]or'ltyof the J~at~,aHatest!lO!Dlt-now meet 

. aruiually. ~ven. the 17 fegislatureswhieh meet9nly in alternate 
years w6uld have two sesaions in which to act. 

BJROH BATH 
Q~N.h~ 
'PuJLll' A. HAlrr, 
EowAIlD M.KlnouDT,
Jomr V. TuxNllT. 

o 
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fOI~EWOIW 

This study on problems reln ting to tl Federnl Con!'>tit.u tiontd Con­
vent.ion wos pn'pll.J"ed by Mr. Cyril F. Brickfil'ld of t!tp committpp stafT 
ill partin] ful!jl~l!\('llt of the rt'quirements of t :1(' dt'r,ree of: )()("~or of 
JuriciieuJ Sei('l\cc ut tlH~ Georr.e Washington UniYefsiLY Schoo: of Law. 
It disctlss('s UI(, legal us wen as practical prohlpmc: .I)rcse~ltecl ~Jy !t con­
stitut.ional cO!IYC'ntion method of amendment H!'d Sl1£:~':sts means, in 
the form of dmft hi21s, to dis))os(' of these prob:r'ms. " 

Art.icle V of tl:e 'United Stutes Constitution provides that Congress, 
on the ttpplication of the legisltttures of two-~hirc\s of the Strct('s, shn.ll 
cull fi comtitutional ('onveniio!) for the purpo~e of amending Cli.' Con­
stitution. Since the Constitution's adoption, 16S years ItgO, t.here 
huv(' been ov('r 200 State applications calling for convrntions to 
amend the Constitution on a wide variety of subj(~cts includiDg the 
din'et election of Senators, Federal income t.axes, prohibition of 
pol)'gamy, repeal of the 18t.h Ilmendment, world federal government, 
!tIld the gelwral or complete revision of the Constitution itself. 
D!'spi te this number of ftpplicaLions, the constitutiollul eonven tion 
method of amendment ha.s never been employ('ci. 

~1an.v of these applications no doubt a.re no longer valid. Petitions, 
for example, for the direet election of Senators, and the l'('pcal of the 
18th amendment, have been rendered moot by reason of the 17th 
and 21st amendments respectively to the Constitution. In addition, 
the lapse of time may well have rendered ot.her applications invnJid. 
In recent years, however, Congress has been in n'ceipt of a number 
of petitions from various States requesting the' call of a conve.ution 
to mnend the Constitution limiting the pov,·er of the Federal Govern­
ment over the taxation of income. In 1952 the starr of this committee 
prepared a report on the status of State npplieutions directcd to t!lltt 
subject. 

The problem of constitutional cOllventions is a matter of senous 
cOlleern to the Housr Committee on the <Tudieiarv sinee rule XX1: 
ttnd Uule XI, dause 12 (e), of the rules of the House ·of ReprcscntlLtives 
direct, ·among other thinf:,'l-l, thltt pet.itions for conventions be 
rl~!errcd to this committee for appropriate ILetion. Vnfortunately 
there is no statut.ory Ituthority to guide this committee or the CongTer~'! 
in classifying IlFllli('ut.iolls or in counting them, nor is there any 
statutory g\1idltllc(' for the clLlling of a·conv('ntion. 

!vI r. Brickfii.'!d's u;s:3/'rtu tion tliscusi'les these problems and suggests 
pro('ctiul'PS to 1H' :0;10\\'1'<1 in processing appFrdions and for governing 
the s('ope of a constitutionaL convention's delibemtions. or course, 
thr views expressed awl the conclusions rrudlcd herein arc thoae of 
tLl~ nuthor IlJld '.'0 not ll('eessl'.rily represl'nt the vlew2 of any of the 
memucrs of the committee. The mutcriIL!, how('ver, gives in detail 
thf' ltif'tory am! prohlems relating to t.hc cOllYl'ntion method of amcnd­
inv th(' COllst.itutioll, lU1d can be of mun('!tsurable aid to the Congress 
ill ("onsi<i('rinf! possible stll.tut.ory d!trif1eat.ion of this problem and in 
t!l.kiJl~ positi,'e action on a lon;;-nrglected but vitq.l problem. 

EMANUEL CEI.J,ER, Chairman. 
m 
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PREl"ACE 

.\l'lid(! Y of IIII' l~Jlir.ed Sh~t,·s COIllHilulioll provid('s two mNiaods 
(ill' allH'JI<iilll,{ lht' COli:'! j I U IiOIl: (1.). ('Ollgl'l'NS lllIly proposc anwudtnl'llts 
10 tll(' COllslit.lltioll COl' l'ILlili(~1l1.il)lI 1)\' IhrN!-fo II I' l.IlS of t.he Stales. 
0/' (:!j on Ilppli(·ll.t.ioll o( thl! l(').th.;lo.t.IlI'~S of two-lllil'els of tire s('n~rlll 
St 1\ l ('S, COIl~I'I'S!'l slmn (:nl1 n. ('ollsLilulionlli C()llv(,lItjon,Tw(,lll~'­
Si~\"I'Jl nm('ll(lm('nls II/we 1,('1'11 [('Cl'I'I'Nl t.o lhe SLates for rn.tifkn.tion 
\I n<ll'1' tl\l~ firsL llH'tliocl, I but, t.I1I'I'(' never hM I)('l'n, sinrc the adoption 
(If OUI' COllstitutiflll, It cOlllllitlltiollnl ('onvl'nlioll, Because of thl' 
f.'1'owing l1t1mlH'1' of petiLions slliJmiLtNI to Congress by the sev{'ral 
Stutl'S durill~ 1'1'('('nt. ~·(,Il.rs calling fM.a convent.ioll undor the second 
n1<.'t.hod, and OeCllllSI' or thr. eompll'x problems involved it ili the 
inlent.iollof the Wl'itl'l'to direct this disserlll.tioll t.o the problems and 
issues involve(! ill It FC'deral cOllst.il·utionalc.onvention. 

Article Y is silpllt. as to how and when conventions are to b(' c.on­
vened and it docs not state how the convention is to be form<>d or 
what rules of pl'oc('dnre arc to guide its acts, In order to present. 8. 
clear view of the general problem.there follows, in outline form, several 
of the more ob\'ious issues connected with calling a. constitutional 
cOD\'cntion. 

Article Y, while providing tha.t t.he States may make application 
to Congress for tho calling of a convention, sets no requirements con­
ccrning what provisions each State application must contain or what 
standards each anplication must meet in order to be considered as 
validlr mdc. One application, for instance, while it passed the 
Stat(' legislature, wns vetoed by its governor.2 This raises t.he ques­
t.ion of whet-her the Constitution corrtempl'l1tes.action solely b~' thp 
houses of a State legislature or whether. applications must hl' pro('ess('(l 
in :weol'dau('e with procedures [OJ' (,Ilacting State laws which usually 
include action by t.11e St.ute's chi('f executive, 

~\.nother qUl'stion it;: When have two-thirds of the legislat.ur('s of 
t.iw severll.l St.a.tes made application for the clllling of a cOllYention? 
Some petitions to Congl'ess wet'e made 168 years ago,3 Do these 
petitions and othel's remnin permanently alive or do they lapse after 
a l'i'u.sonable period of timc? 

Art.iele V is also silent on the :,ubjeet matter of applications, A 
('onstitutiollul ('onveut-ion can be cOllstrued to mean that sui>j('clS on 
Ii1lLny and vJl.ried topicsnlllrY ,uecollsidcl'cd looking toward 0. general 
reformat.ion of t.he COllstitut.ioll. Y (lL, there are legal commentators 
who support. the proposit.ion tbn.t, all petitions, inonier to be counted, 
should be ielentkal Ol' nt, INls:' J'(~jlltt' to a singlespccific subject rnD.tter; 
for cXIl,mple,n prop()~;('d u.mIlTHiml'nt· pertaining .so!ely to the suoject
?f limiting Ill(' }\,demi Gov('mmenL's .power oycr the t.8.xation of 
lIl('omc. 

A qu('slioll of im;)OrLnTlc(I is 111(' power of II Slu.te to reseinJ its 
application OlIC'C it hal> b<?en sili>mil(.('d to Congn·ss, The view has 
b(,(,Il expres..<I(·d tllliL sinee a Slate legislaturc is. eompet.pnt to make 

VlI 
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3!1plication for a. constitutional "Convention, it is obviously competent 
to withdrr.w its application. It ml1y be well to point out, however, 
t.hat Congress refused. to a::c,w the S:'a.t,cs of Oaia and. Now Jersey to 
rescind their ratifica.tions of the 14th amendrr;cnt.' A.n~i conversely, 
Congress permitted. NOl't,i Ca.rolina, South Caro;L.'la, Georgi.a, and 
Virginia whic.h at first rejected the 14th amendment, to subsequently 
rn,;,ifytne. Sl1J.lle,~ 'VIT'nethcr rescission 0: ;, ..~pplica.tioL. petitioning for 
a. :Fed3ral constitutional convention shouia. be considered in the same 
:i.ignt as rejection in the course of ratification is, of course, anot1er 
mntter which adds to the complexity of the problem. 

Once convened, a question which pr()"sents itself is whether the 
conv::ation may discuss any and all subjects relative to the Con­
stitution or whether Congress may restrict the scope of its delibera­
t.ions to a p!l.rticular subject or at least to a limited number of subjects. 
}.tfany believe that once convened, a convention could rewrite the' 
entiro Constitution if it so desires. Others, however, adopt the view 
that Congress would have the power to determine the areas of delibera­
tions to which the convention would be confined. This would be 
oopec.ifl,liy so if Congress convened the convention for the sole purpose 
of tf),king' up a particular subject. 

The problem is further complicated when one seeks to determine 
the extent to which the States themselves may control the actions of 
a convention . 

. An inte:ocstm rr question is how can the provisions of article V be 
eniorceci if the Congress fails or refuses to act in the event there are 
a su...1icient number of State applications submitted? 

,.\.nother qu~.stion which looms large throughout the entire problem 
is whether many of the issues are of a just.iein,ble nature open to 
determina.tion by the courts, or whether they are political questions 
beyond the limits of the courts' jurisdiction and therefore subject to 
det.ermin<1tion by the Congress? 

It is believed that Congress can resolve and otherwise render 
acitd~r.Jic IUany of th~se questions by sett.ingup, through implementin:; 
:egislatiorr, sLatutory provisions containing standards and guides t.o 
;;overn tbe submission of State applications. The subject of amend­
ill;' ~hc Constitution is ono which has, over the years, engendered. 
m-uci1 ica...--ncd comment. However, in recent years, one of the more 
81gal{:iCn.nt happenings has been the submission of 32 applications to 
tile Congress from 27 States aU relating to the same subject matter, 
namelY, It constitutional co:uvention to consider the problem of limit­
i.."1~' tLe power of the Federa: Govcrnmerrt L'l th~ taxation of incomes, 
gi:;;:;, :m.d :inhc~tances. It may be well at this time to look ahead and 
seck to provluc ICh1l-l1ation which will not only contain the answers to 
the legal ;,wblems involved but which will also resolve the practical 
Olll:l8 as well. 
Scope oj d7~~8;;rt(:ZZon 

Vrlli~c t:::ic ';:6scrLd.tio:u. is concerned 'with probIen-.s relating to 
conal-it,at,;o;.::" convcr:.. LioilS, it may be well to note, briefly, highly 
}}Clol.icize6. C\)I:..;,rovcrsies in recent years over whether the Constitution 
j';iUY be umended by mei~:S other than those provided for :na.rticle V. 
}I'or example, ;.)cnator ,;(ii~l1 VV'. Bricker of Ohio feels tha.t, treaties 
made under hutilority o[ :'Ji[~ United States can lmJ de .esl~l'.:. in chanr;­
;nl~ tJw :i)fOV;f',;('lj~\ (If tiw C0m;tituLion. Fw~tlJCl", it ;,::;'5 oeCL arglld, 
"llnL tl.1: Un;to(~ SLateH Supreme Court, by judicial decisions, has (l,j"o 

http:81gal{:iCn.nt


1257 

JL ;a.\CfI: ,ilo.v.a.:.l 

substantially changed the meaning a.DO ongjnal intent of many 01 
the urovisioilS of our C0ro5t;~:j;ion. This view gathered addiLional 
sunp·ort as t.he resnlt of the rCt.t'Dt school sC'grf'gation case.6 . 

~<\t fi7'st. impression, these controversies Ilught. I1ppCI1T t:) be propt'r 
su},jects for- disC'usbioll here since urtielc V is the amending article, 
and the underlying purpose of constitutioTllli conventions is amend­
ment ll.r:.d revision. However, amendment, by treaties or by judiC'ial 
decisior;s cover fields of const,itutional Ill,,," which are so broad t,hu.t 
many learned commentaries have been written on them alone.1 To 
attempt any discussion of them here mny well be inappropri&.te. Fur­
thermore. it is felt that such subjects are not really pertinent to this 
undertaking. We are here dealing with amendin~ the Constitution 
by meRns of a constitutional convention. Whether It may be amended 
by constitutional means other than those expressly provided for ~a 
article V would not in any way affect amending the Constitution by 
meRns of a constitutional convention. 

Basically, however, it is felt that article V provides the only methoda 
for the Constitution's amendment. As is discussed in the following 
chapters, changes in our basic law can only be made in a legal or 
constitutional manner. Our courts have consistently recofl'nizeci the. 
principle that, aside from revolution, the only method of efi'ectinfC 
changes is pursuant lio some procedural provision of the Constitution a 

The framers of our Constitution gave serious consideration to tlle 
problem of providing a method of amendment. They wiahed the 
Constitution to be open to improvement as exigencies in the future 
should require. It was essential, in drafting a provision regulating 
the mode of amending the Constitution, that consIderation be given to 
devising a practical but not too easy method of mak.in~ che.ngoo 
With tills understanding, they adopted. article V:~ In the aiscUB8ions 
in the constitutional convention concerning article V, not a. single' 
word was uttered to indicate that ,article V was not to he all embracing 
on the subject of amendments. Having thus provided a EG.rticulllJ." 
met,hod of effecting amendments to the Constitution, the ..:i'ou.ud.ing 
Fathers certdlilliy cannot be assumed to have left the door opoo to 
vicarious amendment-treaty or otherwise. 

Five or 6 years ago, Senator Bricker started a movement in Con­
gress to curtail the treatym,n,king powers upon the ground that treu.~il)8 
could cut across the face of, and change, the Constitution. Tills 
movement received enthusiastic support from certain se!.£,.ments of the 
American Bar Association and from leading lawyers. 1o .t1owever, the 
issue has become dormant. :Many people who originally supported 
the movement have chanf;ed. their positions. Secreta.ry of State John 
Foster Dulles, for example, supported the movement in 1952 11 and 
opposed. it is 1053.12 OrigL."1ally 64 Senators joined Senator BdcK<.'.l· 
in sponsoring his lcgi.'ilhtion. OrdinarilJ such a manifestation of 
solidarity would lend oue to believe that the legislation would bo 
assured of :'U.:~sa6e in the Scnat~. But such was not the C.'l66 tLDd 't.ho 
measure was ~ostin the 83d Congress. Apparently, full discuC3ion of 
the prob~cm in the Senate and in legal periodicals througbout the 
United St.ates helped erase the fears that treaties can change the 
Constitution. 

'Without attempting, for the reasons stated above, to discuss these 
issues at too great lengUl, i~ may be noted that the Supreme Court 
has never held that a treaty or judicial decision can expa.nd or subtract 
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[rom tLe Const.itntion. nor lws it(lH], 11('1(\ thnt til(' Const,itution may 
. l.ll' anwndrd in ilny ot,br]" way than in accorJ811ce with the :..mendin'g 

PO''''l'l' contained in arlil'l(\ Y.13 
lk that. liS it. miL)', tiwl'(, an" still those who helien~ to tLe contl'tu·.v. 

,\.:rnost wit,hout (>xecption, t;,e proponents of tiles\:! resolutions cite 
the opinion of )'fl'. ,TllS(icl~ HolJlH'S in the Migratory Bird case.a 

1n order to ('valuate t.hi~ celebrated CUBe intelligently, it is necessary 
tv l'CC'n,1] the iactU/l1 bn,ckgrounci. In 1913 Congress enacted a law 
prollibiting t.he destruct.ion of migratory t~ds.l[) Thereafter, in a 
criminnl prost-cut.ion brought. lmder regulations promulgated by the 
Department of Af,'Ticulture in purSUfi,nce to the act., the court held 

. t hn t migratory birds were not the pro?eny of the Government, but 
, of t,he 3everal SLates in their sovereign c<Lpacity. It. concluded that 
i i.lwrCl was no provision in the Constitution authorizing Congress to 

r('&ulULe or protect roi~ator:y ~ild O'ame, when i;n a. State.!6· T • 

.it. should be noted that this 18 only a lower dIstrIct court case. No 
appeal ,vas taken from its decision. It should also be noted that 
lilt· only contention urged by the Government was that Congress 
hu,tl power to regulate and protect property belonging to the United 
Std"'S.17 The Government did not contend that the legislation may 
well litLYC been permissive under the corrunerce clause. IS 

There was also. another district court case which handed dow'll a 
similar d£'cision 'and from which no r~ppeal wa...;; taken.19 

Thereafter, President Wilson in 1.916 proclaimed a convention for 
: ho Pi'oL('ction of migratory birds between the United States and 
GrcAt. Britain (on behalf of Canada), and in 1918 Congress enact.ed 
the :-'fih'Tatory Bird Treaty Act to implement the convention and 
wi.iell, in effect., was somewhat similar to the earlier enactment of 
Congr\~"s which the lower district. courts had held unconstitutiono.1 . 

•\ sllOrL time lllter, two residents of Missouri were sepa.rat.ely 
il1dil':l'd for violat.ion of t.he Federal statute. They asked for a dis­
l'l.it'~aI of "110 indictments on the ground that the act. was unconstitu­
tionul Af~er the return of the indictment, t.he Stat.e of Missouri 
:i:ri'i 11 bill in equity seeking to restrain the United States game warden, 
J1olhaJ, from roni'orcing t,hc act in that State. The district court 
disrn.issl'(l t.he bill ill equity.20 ' 

On uPP(lfl.l t.o the United States Supreme Court, ~1r. Justice Holmes 
(;'liY('rl~'1 the much discussedll.ndsometimes misir.terpreted opinion 
of the OourL,21 The Justice stated that thequcsLioninvolved in the 
CI1~{' waf; "wheLher the tror.tYfl.lldslatute are Yoi(] l:S an interference 
wit.h (:10 ri;;ht.s reserved 1.0 theStll.tcs."Hc pointed 01;t tha.t, ulthoup;11 
Llll' 10th amendment r,'s('rvcs t.he powers no!' delr(.:fll.C'; to the United 
~.t.ut.l's, t.ho· power to make treaties was exprrssiy ,;elegated. ADd 
jf the Lrcllt y was valid tll(' stat,ute was also valid under 1.he "necessary 
find proper" legislative pow(~r. 

It mir:;ht be w(lll to stnt(' fin;!. that the Court. uph(~1d t:le treaty and 
tlll' statut.e us valid. Tho Court, in :;0 doing, ,kc'id('d this-and 
nothing morc: "The treaty in qUl's(,ion iioos noL contra.vene any pro­
hibitory worrls t.o bo found intbe Con::<Lit.l.tion." nOLO was it "forbicid(,:1 
by some invisible radia.tion from the gcncrai LernlS of the 10th a.m~nG­
m~nt." 

One or Lll(~ g-r01JnJ:; ndvance.l or th03(~ who UI'pH.' t:ib.t. ll. \,f('f~ty n(~f.'J 
not. «;{}ll.f\/il.l :;\', L:l(~ C()i~S!,'lLut ion i:~ l hJ~t, ~il Lh., .J\~i:.:ruu.,ry Bird cn.:ie, 
liolme~ is suppoOlod 1.0 Imve llCld that u.rticlc. VI of the Constitution 
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1'1~q\jir('s lLaL st.atuU·' hI' ":;~:>.:lunt" :1) til(' Cnn:-tit.ution. but tr{"l~;"S 
,j(~ed merl'lY be n1i:dl' Hlll;('" ;J.e ":'<":lor: f ," of the LJi.itpd Stu~('s. 
Such 11 itol(iing-, <"-CII If it could hI.' illl.l!i·!'i'(·il:d 118 8Tl l'xpress statement 
by Hohnes that. trefj.tj(>~ l,.~('(l !lot, con[onll tl) I·h(' Constitution. would 
HoL be controlling illURllJllch u.s it had no hearing upon the docisior: 
in the ease. The eOllL!'oilill~ rille was thut t.he trcilty in qu{'sLion d':d 
"not contravene any prohibitory WOJ'dR to he found in the Constitu­
tion" 11n<1 WI1S not forbidden by some invisible radiation from the 
general terms of the IOt.}1 amendment. That. is the entire basis of 
Holmes' opinion and is, of course, contrary t~ the holding imputed 
to him. 

Nor has the SuprAmc Court considerpd Holmes' stfttement. to mc-an 
that a treaty could be supnrior t.o t.he Constitution. ·Four years r.fter 
the Migratory Bird case the Court cited t.he Migratory Bird deciciion 
as one of its authorities for the proposition that the treatymaking 
power is not superior to the Constitution.22 

Another supposed holding of the case is that although Congress 
had no power under the Constitution to legislate on migra.tory birds, 
once a treaty wa.s made on the subject, it eould legislat.e to implement 
the treatv. Here again the argument falls short for there is no evi­
dence in the opinion that the Supreme Court considered the congres­
sional act unconstitutional except for the t.reaty. The two cases 
arising under the statute prior to the treaty did not reach the Supreme 
Court and consequently there is no holding by that Court, but only 
by the district courts on that statute. Holmes pointed out that 
"whether the two .cases were decided rightly or not thoy cannot. be 
accepted as a test of the treaty power." Clearly that 8Mtemcr;.t 
cannot be construed as a holding that the prior st&tute wnSuncons-:;i­
tutiOlldl. Even if Holmes had stated-which he did not--that the 
earlier act was unconstitutional it would not have been authoritative 
since that statute was not involved in this ease. 

It may be said, in SUlIL"11ary, that the decision did not hold that a 
treaty does not have to conform to the Constitution; nor tb.n.t t~le 
statute enacted prior to the treaty was unconstitutional; nor tlHt 
Congr~ eould leplate in a field which prior to the treaty it could· 
not constitutionally legislate; nor, fina.lly, that a treaty may change 
the Constitution. 

Probably the best way of concluding this discussion on. whet.her 
a treaty may volidly conflict, supersede, modify, or othorwiBe amend. 
the Constitution is to quote the Supreme Court itself in a case hll.Uchd 
down over 80 years ago. In litigation involving atrea.ty with the 
Cherokee Nation of Indians, the Court aptlY,Btated: za 

It need hardly he sll.id tbll.t a tr!:aty cannot change the Constitution or 00 held 
valid i.t it be in' violation of 'uh1\t instrument. This results from t.he nature and 
fundamentalprineiples of our Government. 

. . No doubt as wo~ld co~dit~ons change, we may experience a.nother 
~.~e of evonts whIch will g1VC cause for another reconsideration of 

p'robl~m. However, as Mr. Dulles not.ed, the Constitution hM 
served well over the last century and a half and there is no present. 
need to change the amending processes of article V.k 

CITATIONS 

1 T",,,oly-t..,o 1OIIl"'1<lmentA bave ;>«n (\('rUtllld M ptU't of the Un,\t.ecl8t_ ConstItution. 'FIYtllv:>c..-,(~ 
menta h"ve !»m prol'>Ot"'d by tl,o Co~ but have not b<Ien nt.l~ by .. sllID::lr>llt nllmber o( ,~·.'L.... 
They relate to (a) the apport'onroent o( HepWIfllllAl.IVftlln tb<J Bowoe (subm11.W1ln 17riQ). (b) the """.:;r.;>­
$at.lon 01 Bonators and Representatives (submitted to too atata In lng). (cl IICCleptanoe by Unl~ otw. 

59-609 0 - 80 - 80 
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PART I 

mSTORY OF AMENDING CLAUSE 

CIUPTER 1· 

LAW PRIOK TO CONSTITUTIONAL CONVENTION OF 1787 

Uniquenes8 of amending clause 
The Constitution of the United States provides for'its own amend­

ment. Article V states: 
The Congress, whenever two-thirds of both Houses shnll deem it necessary, sball 
propose Amendments to this Constitution, or, on the Application of the [;giJ>1a.­
tures of two-thirds of the several States, sha.ll call a Convention for proposing 
a.mendments which, in either case, shall be vaJid to all Intents and PUrpo6C'I, 88 
Part of this Cc;nstitution, when ratified by the Legislatures of three-fourths of the 
several Sta.tes, or by Conventions in three-fourths thereof, as the one or the oth~r 
Mode of Ratification ma.y be proposed by the Congress; Provided that no Amend­
ment which lIUIoy be IIUIode prior to the Year One thousand eight hundred and eight 
shall in any Manner affect the first and fourth Clauses in the Ninth Section of 
the first Article; and tha.t no Sta.te, without its Consent, shall be deprived. of li.a 
equal Suffra.ge in the Senate. ' 

The idea of a.n a.mending clause in the organic instrumen t of ~~ 
sovereignty is peculiarly American. Although our States base tbeiT 
organic laws on English and, in some instanC('.s, continental concep­
tions, such is not the case in the fundamental matter of altMing 01' 
amending tMir constit.utions,1 

Engla.nd, of course, never had a. written constitution. It has wha.t 
is known as a cumulative constitution developed over the centuries 
from accumulated Usages, common-law principles, decisions of its 
courts, compacts, and statutes,! Its laws are evolved gradually as 
the needs of national life require. ' 

However, in America. in the years preceding the Revolutionary 
War, the poliLicallife of the colonists was such that they were unable 
to develop civil insLitutions which could grow in an environment of 
normalcy reflecting the developments and customs of the colonists 
themselves, Inst.ead, their institutions were subjected 00, and thus 
reflected, the almost complete and abusive domination of Engla.nd. 
When they did break away from the mother country, there was no 
time for the slow development of a form of government built on 
custom and usage; rather the colonies had to adopt, a type of govern­
ment which would give them immediate politiealstabilit.v. They 
adopted written constitutioD.s, Jameson, in his treatise on ConstiLu­
tional Conventions, was o'f the opinion that the most appropriate 
way for creat.ing a. new government, under circumstances in which 
our forebears found themselves, was by written 'constitution. He'noted 
tha.~ when the political life ofa people has been- ' 
unpropitious for the foundation and gt'owth of civil institutions [WT'itten cODsti­
tutions] however slow, superficial, or deficient • • • give civic dignity and politica.i 

OFootnol.e& are at end 01 each ob \pW. 
1 
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:! FEDEi{A~.. CO?\STI'rDTiOSA .... CONVENTION 

.c');l;"'l··llljU··:lt·~"" i.(~ a ;)f'\)~,'i:~' i:l;,,\i, lllrll\. iii ilBH!';:, of ji,",liLi(-a.i ~q)a~:j? *' • *- a :):,.';';:"\H.",,", 

.a bri(L.',' ',\. ;,;\ ....t" ,'j\'t~r to ht't\," :~;n(·:-:.3 

~\i .1;. ;IU;,~I';. (·i •• ' \·ni\"j~i!··q."; \\','rt""' f'll~'~ilia:- \\-:~!i 11~4i~~;;'~'':i ~i14d ('i)tlt~JI~.·nt:): 
,.,:,ys\'fta.j; "I'· .... \l~\i nul ~~lH~t ~H"·aH~I. llf ~he f.\xigp;,,·i,·s ni t~,e Lunl"~lf 
.:ou1ii jl\)i idlio\\~ t,hpnL 

""";!,"'t' ••• I~ ,n'u,'lt' \\ (\l'l' ~"\'P!'t'l::~L h:J\\:PVt.'r, a:, ;('~;:"\~;('d i'lid jl L,.'.\"' 
cnl1i(~ I.ul (HH\" (,:luct 4~ ('dH~tilU\·iO!-1 tilit. n~ :. lle,'l'S ...,u.ry (' .... roli~~r\... 
,!il'Y could a.1S~) U.l1l\llUi ~',lld i'(,Vi~0 i:.( it l~ i.~ i~!j;-; hdlcr'u~pp('L ll.~i" 
:\1111')';('1111 ('I)llstit.utiorwi "\':-;11'11',,, :li'l~ "Oi!!'11I'i"i\' di";IIJ1~'~llis!I:LI,1i~ f,'j!;', 
I il()~P Ot~ P{.hf'i" cnuntrlP,:, \VhiJt' SOn14~ }1;.11:')]I\;,l1l ('uuIlt!'ip~ had 
\q'j: 1"11 ('oclrs or eonsLit.u l,lOns, nOIlI', n I, :hI' lim" oJ t,].!! AnH'ricn,)i 
l\t'\'l)illiion, had ofg'llnic laws ,'onlaillu:;; tlXIH'('S:i jlI'ovisio:.s pro\,idiH/; 
:111' th('ir own amendmont, or nli.ex:p.tion, It Wll;; purely 11ll Amcri.cllll 
COW'ppl, 

h,ll ('l','stint-riy enough, our Foundinf; FaLiH'rs, in rn:lking provisioll 
io]' 11 nlt'lldmrl1 I s, I1L the same t,ime rpst.rietcd t.he namner and mode 
t.,\' ",11i,'h ('llIln~CS coul(l he mlL(le, This WI'l.l; <lone to prevent rash 
ILlh: im)u.ssioned att.empts to bring about wholesale changes in our 
form of ~overnm(>nt once it had been adopted, Jameson in his 
trelLt isc n.pt.ly describes the purpose: 6 

'I'll<' id"l! of t.h(~ people thus rest.rictim; themselves in ma.king changes in their COll­
,.tiC.. l,lons i" origin!1.1, ann i8 one of the :no~t signal evidences that amongst liS 
lil)('rf.\' 1l1('anS, not t.ile jl;ivin" of rein to paR8ion or to thoughLlclis implJl~e, but the 
t'~('r('i,,(' of powel' by the people for the general,good, and, therefore, always under; 
tnt> fl'straints of law, 

...:1m rn <i'in[1 cuw,se in early State constitutions and Articles oj Conjederation 
'1'11(' first. Stnt,e cons~itutions were the immediate results of the 

Rcvolutionnry War.. Soon after the Declaru.tion of Independence the 
Continental Congress recommended that the people of the Colonies 
ll1('('t for the purpose of forming independent governments: Of the 
1:1 constitutions which were first framed, 6 maGe provisions for t.heir 
:llLuf(' revision and amendment,6 By the time the Federal Consti.tu­
:ionn1 Convention met in 1i87, two additional States had express 
provj;,;ions in their constitutions for their amendment or revision,7 

:n Ddaware, Maryland, and South Carolina, use of the u.mencii.ng 
r'l'oee~s w!'.s re:>erved to the le~slatures,8 In Geofg:"" ,'lvlassu,cnusetts, 
S (\'\\' dll.mpshire, Pennsyl'Valllil. j and Vermont, amenaments were to 
be maci,' bv cODventions,9 

",\.t· t,il('. ~Constit.utionll.i Convention, of 17-87 both methods were 
embodied into one instrument, 

~inc(', r.t the time of the Revolution, it was felt that a strong union 
of tl:p. ~t!1t(\S was highly desirable if not imperative, the Cont.inentll.: 
Coagress adopted a plan of confederat.ion on Novcm.ber 15,1777, and 
s\;bmit.t.t'd it, (,0 the SLU.tcs for ratification,lO It became effective on 
Ma;"ch 1, 1737, nnd was known as the Articlrs vi Conf(\clf~"<Gn, It 
contained the following provisions providing Io; its owr.. .dment: 

All.TICLE 13 

of< .. of< And th~ arLiclcs or this ConfedemLiclil BhajJ oc illViolR.bly ob;;erved by 
"\'''~y "::It", and tilll union nh:d! he pnrp{,tulI.l; w')r I<hnH any :1ii,cn.Lion, aL any t.ime 
;,;'rt,·.'tr!.A~i, iF' rnlH;\~ iii any or t!UHn, unle!=ts iuch H;~erA.tion be H~rccrl to in It.. Cool{rr.:l.-{ 
"f Li.f' l}Uitlld l:)iatCII, 11110 00 aCt:erwardll coniirmed by the lC)l;i.~IAture of every 
hl,ate,1I 
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n:DlmAL COXST1TCT10SAL COXVEXTIOX 3 

J .Ill,'; ii; ,;~,,,; Ill'sl· ('(HI('Nt;·,: dr,)!'! ,"I Ill(' pILI'! o[ all tIl(' ~ta(p", 111(>1"(' 
\\'as )','l. 0<11 •• 10 (':;Pj"'S"; jJi"O',"i";IOll ",'l;JiIJI~ to tllf' llI'ticl('~' future IUUf'no­
Ulii/Ji U'·h; ;~~11':'~11j(ljJ 

UU!' ('ol'}I, :::l ~llill'~ j'x:wf'ipll('!',j ~I"IWi1I'~ pl\in~ uud. as wit II other 
provisiclil" of lhe Ar,wl,· ... of C(}lIfl'dcrtl.lion, t lu·re were f'xpcrunenta­
.ions wi 11. Llw ...m"lIdllH'IJ t, ('lnusc. JII fnet, IHt ide XIll, quote(! 
::d)ovp, lJeelllllm of its re:'!LriCLiv(' provisions, was instrumehtll.l in 
ddealini; lllt' purpORt' of Lhe c.onfedcrat·ioll. Under it, 8. single ::;t.ate 
I:ouid prevf'nL Il.[l~· chnngll'in the confederation. Oliver Ellsworth, 
SPPll king hcforctlw COIlIlCCLicut convention, clea.rly pointed up the 
dillicvlty: 

How cO\l~r:lry, then, to republican principlcs,hoVl" bumiliatinS. is our present 
situationl A <lingle sLatflcan ri"c up, and put a velo upon the most important 
public mCIl.~\Ires. We have Heell this actually take place. A single state has 
controlicd the gllneral voice of the Union; a minority, a very small minority, hA6 
governed us. So far is this from. being consistent with repuhlic&D principies, 
that it. is, in effect, the worst. species of monarchy. II 

CITATIONS 

I Orll~ld, The Amending oC the Federal Constitution (1942), p. 1. 
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·eel.. 1887). pp. 80-81; Borpaud, Adoption and Amendment oC Collltitutiona In ElUOpe and AmerICa 
(1886), pp. xv-xvi. 
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-per. XLIVi Poore, Ihld., II, 16:»-1627. 
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II Ibid., II. 197. Ellswortb was referring to Rbode IslB,nd's action In dereatlng amend.tMnta \lI'O~ by

1ho Congress on February I, 1781, and on April 18, 1783, whIch would h .... e autborl.Nld CoDJT_ &0 RYJ' 
·certaln Import dut.le,s. Both 01 the ameruhnent.had been r&Ulle4l by UIe other tweln ... 
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CHAPTER 2 

CONSTITUTIONAL CONVENTION OF 1787 AND CIRCUM • 
. STANCES SURROUNDING ARTICLE V 

In the fall of liSO, a committee from five St.ates mot a.t Annapoli.... 
l\Id., for the purpose of adjusting certain commercial diITerences.' 
However, because so, few States were represent.eu, the committee 
tlid not procee(l with its blisiness but rceommendcd that u. further 
meet.ing, made Ull_of all t.he States, h(~ held in Philadelphia in May of 
tho next. "eal'.2 Thm; \\'o,s initiated tlw l"ederal 0oilvention of 1787. 
On FebI'iiar~' 21, 1787, Continental Congress adopted a. resolution 
a.uthorizing t.he Convention to mect- , 
'for thC\ sole and express purpose of revising the Articles of Confedera.tion. and 
reporting t,o Congres~ and the sC\'erul legiHlaturt's such altera,tions and provisions 
1,hl'T('in as shall. '\\"h(,11 agreed' to in COn!l:res8. and eonfirmed by the sta.tes. render 
tlll' federal Constit,ut,ion adequate t,o the exigencit>s of governml'llt ami the preser­
vation of the Union.3 

When it met, in Phiiadelphin" the main husiness of t.he Federal Con­
vcmtion was first, embodied in a plnn on the union submitted hy 
Edmund Randolph on behalf of the Virginia delegation.' Randolph's 
13t,h resolution provided for a.mendment. whenever it. would "seem 
necessary"and did not require the consent of the N at.ional Legisla­

. ture. As originally introduced it stated: " 
provi/.ion ou/!ht to be madeior, the amendment of the Articles of Union when­
soever it shall seem necessary, and that the assent of the N&tional Legislature 
ought not to be required thereto! ' 

In t.he Committee of the Whole, several membe.rs did not see the 
wisdom or propri~ty of making the con~entQf the National Legislature 
u:mcc('ssary. As a result, the latter part of the provision was lost,' 
:lnd as such, was f'\ubmitted to the committee on detaiJ.7 Tha.t com­
mittee returned what is known as the first draft of" the Constitution, 
and in article XIX thereof provided for amendment by ha.ving the 
Nat.ional J~egislature call II. convention whenever two-thirds of the 
State legislatures petitioned for it. Article XIX read: ' 
011 application of the' I,egislatures of two-thirds of the States in the Union, for 
an amendment of this Constitution, the Legislature of the United Stares sha.ll 
ca.ll a Convention for that purpose.­

The dra.ft was printed for the deh·gates and was the basic instru­
ment u~ed in future discussions. It, together with a record of the 
proceeding!', was rcf(~rred to another committee known as the Com­
mitt6('. on ~tylo and Revision.p Two days later the oommittee re­

'I, .ported back a second drILft a.nd, as it tumed out, this draft was the 
0, 

~ final one on t.he Constit.ution. Aftt>l' further discussion and additional 
rc'vision by the, Committee of the Wholf', the draft, as revised, was 
agl'N'd to by f,h(> d(>legates of all the Sto,Les and was signed by all but 
1,111'(>(> of Hw II C'11'!-{11 Lps. 

When Ill·tid(· XIX or th(> fi!'st. clrnfl, WflI'; clisc~us~C'(l by the dc]egntes, 
il. WILS Ilgre(~d 10 1l1l1l.IlimouR)y.IU j IClwcvc!', in t.he second (lI'aft 

4 

-~ 
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FEDERAL COKS7--"G7IONAL CO~"VENTION 

~rr. Gerry moved it.s ~-." . OIl the ground that, as the Federal 
Constitution wa.c; :. ., State constitutions, any provi­
sionwhich permi:; ". States to obtain a (,·.:n·ntion, 
and thus subvert ur;(..stitutions, might not 'uc proper. II 

Alexander Hl1rniiLo;;;. , .' " motion, but for another feuson. 
Hamilton obi ccted to the ,)~escnt form of the article because ilc aid not. 
believe the propos>.)d mallner for introducing amendments was ade­
quai,e. He tbougllt ther<' should be an additional met bod. The 
Xational Legi:slature. in his view, would be the fITSL to perceive the 
necessity of ameudmcnts and should, thf'rcfore, also be empowi'rcd, 
when two-thirds of each branch of t.he KatioDal Legislature concurrl'd, 
to call a convention.12 In addition, he pointed out that it would be 
essential to provide an exp<>ditiolls method for amending the new 
document, and not to rely oni he State application process alone to 
remedy defects which Hamilton thought were very soon to become 
rvident in thf'. fabric of the llew government. He also t.hought that· 
jf t.he article was not changed "the State lrgislatures will not apply for 
altera.tions but with a virw to illcrease t.heir (>wn powers." 

The Convention proceeded to study sevefl11 measures (proposed by 
Roger Sherman, of Connecticut, a.nd James Wilson, of Pennsylvania) 
which would have inject.ed the National Legislature into the process 
for proposing amrnciments, but discussion wa.s postponed in order to 
take up' a propo:siLion move<l by Madison. Madison's proposal left 
proposed amendments entirely in the hands of the National Legisla­
ture either (1) upon application of two-thirds of the several States or, 
(2) when deemed necessary by two-thirds of both Houses of Congress. 
This proposal read: 

The Legislature of the U- S- ",.henever two-thirds of both HOUBes sha:l 
deem necessary, or on application of two-thirds of the Legislatures of the seven I 
States, shall propose amendments to t.his Constitution, which shall be valid for 
all intents and purposes as part thereof, when the same shall have been ratified 
by three-fourths at least. of the Legislatures of the several Rtates, or by Conven­
tions in three-fourths thereof, AS one or the other mode of ratification may be 
proposed by the Legislature of the U. S.I& 

The Madison proposal, except as modified by provisions added at the 
end thl'reof to pacify the protests of slavery interests, was finally 
accepted. I' 
~ho Committee on Style and Revision reported back the article as 

artIcle V. It read: 
The Congress. whenever two-thirds of both Houses shall deem necessary, or 

on the applica1,ion of two-thirds of the legislatures or the scveral Sta.teR. shall 
propose amendments to this Constitution. which shall be valid to all intents and 
purposCl!, AS part thereof. when thf1 same shall have been ratified by three-fourths 
at least. of the le~isiatures of the several Statl'.fI, or by conventious in t.hre('ofourths 
t.hereof, AS the one or the other mode of ratification may be prop'lsed by thc 
Con~re~~: Provided, That no a.mendment which may be made prior to the year 
1808 shall in any manner affect the and sections of article.1I 

Considera.ble discussion was had on the article in this form before 
final agreement was reached. Objections were made to the provisions 
which would give the Congress plenary powers over t,ne amending 
procodure. On the motion of Gouverneur Morris and Elbridge 
Gerry, t.he article was amended so as to require that a convention be 
c,a.lled upon application of two-t,hirds of the States.16 This amend­
ment was adopted over the misgivings of Madison who "did not Sl~e 
why Congress would not be as D"uch bounG to propose amendments 

http:States.16
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PART II 

VALIDITY OF STATE APPLICATIONS REQUESTING 
CONGRESS TO CONVENE A CONSTITUTIONAL 
CONVENTION 

CHAPTER 4 

ACTION OF GOVERNOR ON STATE APPLICATIONS 

Insist.ence that. the convention clause of Article V is malldatof\' 
raises many questions concerning the validit.y of applica.tions <.~allillg 
for n ronvellhon. One involves gubernat.orial consent.. How, for ex­
ample, shall Congress classify the petition from the State of Pennsyl­
vania which was vetoedbv it.s Governor} ,Article V states t.hat 
Congress shall call a convent.ion on the appIica.tion of t.he "Legis­
latures of two-t.hirds of the several States" and t.here is no indication, 
from the language of the article, whet.her the u,rm "legislature" mealls 
action solely by the legislative houses of the States or w'hether it 
includes the established channels for stat.utory enactments, including 
thE' assent of the governors. 

In deeiding whether gubernatorial action affects the validity of a 
State application, it is necessary to determine the meaning of the word 
"legislatures" as set out in article V providing that: . 
The Conp:ress * * * on the application .of the legislatures of . two-thirds of the 
several Sta.tes, shall call a convention for proposing amendments * * *, 

The word "legislature" is used 13 times in the Constitution as 
originally adopted and 7 t.imes in itA; amendments.' However, the 
term "legislature" indifferentcireumstances does not always imply, 
as noted in Smiley v. Holm,'the performance of the same function. 
Ordinarily, the legislature acts as the lawmaking body in each State 
gov~rnment. U~der the Federal Constitut~on, it perf~rms additional 
dutIes. It wa.s mtended to act, as noted m the Smile~ ease, as an 
electoral body, under article I, section 3, in the choice of United States 
Senators, prior to the adoption of the 17th amendment; as a ratifying 
body, under article V, with resl>ect to proposed amenQIllents, and as 
a C?nsen,ting body, wit~ refard ~ the acquisition of lands by the 
Umt.ed :;tates under artICle ,sectlOn 8, clause 17.' . 

\Yherc,"er, therefore, the term "legislature" is used in the Consti­
tution. it.is neeessa.r," to consider the nature of the particular action 
in vie'\'. Legislatures, ill calling upon Congress to convene a COll­
vent.ion, would not secm to be R(·tinf in the exercise of a 'lawmaking 
pOWt'r but as agencies of the Federa Government"discha~ng a ~ar­
ti<'ulltl' duty in the manner which the Constitution reqUlres.a The 
milt t.E'r ofa Federal constitut.ional convent.ion pertains exclusively 
to Ff'c\{'l'al affairs-not Stat.f! domestic isslles--a.nd State legislatures, 
in so')liritillg' the Congrf'S8. would h~ a~ting as repr(>scntativf!.c; of thl' 
peoplf' of the St.ote undcr till' power gl'llnt,l'uby article V. The article 

10 
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therefore imports a function dift'erf.'nt from that of 10 Wnlllk('I' and 
renders inapplicable the conditions "'hirh usually attach to the making 
of State Jaws. Furthermore, the Constitution speaks as of tIlt' timf' 
it was adopt.ed, and in the be~innil1g ver~' fpw of the original States 
granted the veto power to their gO\"ernors.4 

As further indicia. that action by governors was not intenof'd, the 
Constitution uses the tenns "executivt's" and "legislatures" in its 
text, and both tenns were well-understood expressions. Artit'le I, 
section 3, clause 2 gave the "executive" of the State authoritv to fill, 
temporarily, vacancies in the office of Senator" and article 'iv, st'c" 
tion 3, clause 1 forbids the fonnation of ne~\' States b~' the junction 
of two or more States or parts of States without tht' consent of th.! 
"legislatures" of the States concerned. In fact, the Constitution 
expressly identifies the members of Statf' legislatures and requirf's 
members of the several State legislaturt's to support the Constitution.' 
Article IV, section 4, guarantees the protection of even" State against 
domestic violence on the application of the "legislatiuf''' or of the 
"exf'cutive" when the legislaturf' cannot be convened. If tht' fram­
ers of the Constitution had intendt'd that "legislatur(''' indllde gub('r­
natorial action, it could have uSt'd thE:' word "State" which could 
include the governor, or some other exprf.'ssion such as "the legisla­
ture with the approval of the f.'xE:'cutil·e." Both tenns are in no wav 
novel, and both are used in other provisions of .the Constitution. • 

The functions of a le~lature as contained in article V are at odds 
with the ordina.ry duties of a deliberative body in conducting its 
statutory business. By way of analogy, the Supreme Court, speaking 
of ratifications of amendments by State legislatures, stated' that­
• • • ratification by a State of a constitutional amendment is not an act of leg­
islation within the proper sense of the word. It is but the expression of the 
assent of the State to a proposed amendment. 

By the'same reasoning, it would follow that the Application procE:'SS, 
like ratj.fication, wou,Id fall within the same catE:'gol1" as a seled 
proceecimg undt'r arttcle V. . 

Another Supreme Court decision "'hich "'ould seem to remove the 
executive branch of the State government (rom participation in the 
application process is Hollingworth T'. Virginia.' In that case it WIS 
argued that the 11th amendment was invalid in that the joint rE:'SOlu­
tion passed by the Congress proposing the Illeasure to the States "'as 
never submitted to the President of the lJnit.ed States for his approval. 
In a footnote to the case, Mr. Justice Ch8.St' rejected the contention 
that the President's. approbation was necessary by stating to the 
Attorney General: 

There can, surely, be no necessity to ans1I'er that argument. Thenegathre of 
the President applies only'to the ordinary cases of legislation: he baa nothing 
to do with the proposition or adoption of amendments to tbe Constitution.II 

It therefore would not be incongruous to conclude that since the 
President has no functions to perform in the submission of amend­
ments to the States for ratification, the actions of State governors, 
similarly, are unnecessary in the application process under article V. 
Ames states that: 11 

The most reasonable view would 5el'1n to be that the signature of the chief 
executive of a State I!' no more essential to t'omplet(" the .('tion of the legi~huure 
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upon an amendment to the Federal CoDStitution than Is that of the President 
of the United 8t&tee to complete the action of Congress in propa.ing 8uch an 
amendment. 

OITATlONB 

I PeIIIIS)'l'fl1D1a s-tGa LaWI (1M3) p. _ MmtaDa'l GoYCl'llor vetoed • petition ret.tJq to Income tax 
bat the petition ~t concressloa&l aetIon UDd. &be ftrst method of amendmllllt aDd. DOt. GOIlYlllltioa. 
Montana HOIl881oumaJ (1V51) pp. 5O&-5W. 

I U. B., OoJuWuUon, Art. I. -. 2, oL 1; U. s.. o-tItutlon, Art. I, -. I, oL L U. B., OoJuWutloa, 
Art. I, eec. I, cI. 2 (twtce). U. B., Ooastttutlon. Art. I, -. 4, cL L U. 8., ConsUtaUoa, Art. L -. 8, ct. 17. 
U. B!J....OoIIIUtuUon, Art. II, -. I, oL 2. U. 8., OoDItItutloa, Art. I'd -. 3, CII. L U.!I~ Oaastttlltlon, 
Art. IV, -. '. (twice). U. B., CoDltttutloa, Art. V. (twloe). U. 8., ~, Art. \'I, cI. I. U. 8.• 
CoDItttllUDD, An. Xyu, aL 1. U. 8., CoDItttutlon, Art. XVII, ct. 2 (twtce). u. 8., CaalUtntloa, An. 
XIV, -. 2. U. B., ConiUtDUon, Art. XlV, -. a. u. S., Comt1tutton, Al't. XVIIL -. a. u. S., Ooa· 
Itltutlon. Art. XX, -. a. 
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111,281 (1920); Lellry. OanieU, _ u. 8. 130,187 (1022). 
• Ot Hawke Y. SmIth No.1, 283 U. 8. _," (lftO).
• 0DlJ" two ltates ha4 veto powers by the ohlel ercoutl.., MUIIcltuaettl aDd. New Yor~Muachuaettll. -
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CHAPTER 5 

CONGRESSIONAL POWER TO REGULATE STATE APPLICA­
TION PROCEDURE 

Anot.her issue pertaining to State applications is whether Congress 
may regulate the procedures of State legislatures in proposing con­
stitutional conventions. As noted earlier the amending power con­
ferred by article V of the Constitution is manifestly a Federal func­
tion in which the States take part in proposing constitutional conven­
tions and ratifying amendments.' At the same time, however, State 
l~atures are not subject to absolute congressioual control. While 
the act of petitioning or ratifying is a Federal function, the legislature 
performing the act is nonetheless the State legislature and a clear 
distinction must be kept in mind between acts which are necessary 
and proper for Congress to carry out constitutional requiremeuta, . 
and those which in any way seek to restrict the freedom of actiQn 
of State legislatures. Certainly, Congress may not dictate to the 
States what they mayor may not suggest in pro~ a constitu­
tio'n.1I.l·convention or when theI may propose it. Such action would 
be beyond the scope of article VI either expressed or implied. 

Nor may Congress pick the legislature which is to ratify ita pr0­
posals. In 1866, for 81:ample, when the 14th and 15th am.endDients 
were under consideration m the United States 8eIJate, resolutions 
were offered, providing among other things', that the amendment be 
submitted, not to the State legislatures then in _ion, but. to future 
legislatures. These proposals were defeated.- It was pointed out. 
that the Constitution referred to those l~tures in adstence at. the 
time the amendment was submitted. If they failed ~ act 19JOllthe 
proposal, it was ~ible .that future legislatures m&:r, but Congress
had no right to WIthdraw the power from the a:risting lap.1atures and 
say, that those in existence in 1869 shall not act upon it, but those of 
1870 or 1872 may act.· While Congress may, 88 will be discll888d 
later, set a reasonable time within which States must rati!Y amend­
ments, it appears that it is without yower to choose a future legislature 
or a session of a legislature. This is for the reason that -article V 
provides generally, and without restrict.ion, that amendments become 
efteetive when ratified by the legislatures of tb.ree-fourt.ha of the 
SWes. ToJ!8l1iiit Congress to 80 restrict State . legislAtive action 
would be a misconstruction of article V. . 

When the Found!ng Fathers framed the CoDstitutionof 1787 
they did so against the bacb:round of State laWIJ and legialatul'eB ~ 
customs whiCh were alreadY in existence. When they wrote the 
Constitution they made·provision for those laws and.they recogtiiMd 
State l~atures as bodies in being. Cooley, in his book on constitu. 
tional lImitations,' points out tut when a conStitution is adopted 
thpre are in existf'nce at the time of &<!option known and settled rules 
and usagE'S, which form a part of the law of the State or Nation, in 
refer('nce to which thf'ir constitutions are evidently framt>d, and whl're 1. 
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the usages and rules require the observance of certain forms and pro­
cedures, the constitution itself will also be understood or interpreted 
as requiring t,hem, because in assuming their e:tistence and being 
framed witli reference to them, it. in effect adopts them as part of its 
provisions as though they had been expressly incorporated therein.' 

Where, for example, the legislative power is to be exercised by two 
houses, and by settled and well-understood parliamentary law, ,these 
two houses are to h0ld separate sessions for their deliberations, and the 
determination of one upon proposed legislation is to be submitted to 
the other for separate determination, a constitution in providing for 
two houses; speaks with reference to the settled custom, Incorporating 
within it, so to speak, a rule of constitutional interpretation, so that 
it would require no prohibitory clause to forbid t.he two houses from 
combining in one, and, jointly enacting laws by t.he vote of a majority 
of all.6 . • • " 

In addition, the customary rules of order and routine, such as every 
deliberative body must have, are always understood to be under its 
control, and subject to change at its will. Historic precedents leave 
to the discretion of the lep1ative bodies, the. choosing of their officers,· 
the determination of their rules of proceedings,7 and the election and 
qualification of their members.' These bodies also have always had 
the recognized. power to punish their own members for disorderly. 
conduct and other contempts of their authority.' . . 

It would seem only proper t.hat such powers should rest with the 
body immediately interested, so that its members may proceed with 
their deliberative functions without being subject to undue delay and 
interruption and confusion}O These rights have been developed over 
the years through soca1led "parliamentary precedents." 

Legislatures, furt.hermore, must of necessity be allowed to proceed 
in their own way, without interference: in the collection-of information 
n'bcessary for Hie proper discharge of Uleir functions. ll When deemed 
desirable to examine witnesses, t.he legislatures must have the power 
and authority to seek them out. So also with regard to the voting 
of legislatures, otherwise Congress would be able to tailor and reor­
ganize those bodies to its own liking, and to dictate procedure to 
congressional advant~e. 

'Under the rule of ~ield v. Cl~k 12 p~ural requirements in the 
p~a.g~ 0.1 l~lat~on ar~ deemed to h .. ve ~.pro.perly met when the 
legislatIon 18 ~rt~ed CQlTect by t.he presulliig officers. Only. the 
legislators themselves' may question whether a bill has been duly 
enacted into law, and their acquiescence in the record of the legislative 
proceedings is deemed to be an acknowledgml}nt t.hat the le£is).ative 
requirements to the Jl~ge of the act h~ve been :Performed. . Once 
performed, such actIon cannot be questioned even by the courts, 
t,hough there may be ~tently an error (omission or otherwise) in the 
legislation itself. ThiS is so even though the constitutional and le~­
lative requirements are capable of judicial investigation and decisIOn. 
While mindful that t.he courts have the duty to enforce constitutional 
provisions relating to the passage of laws, the United States Supreme 

. Court in the Field case, neverthf'less held that the courts should not, 
eeek to go behind enrolled acts which (~arr>: the solemn assurances of 
both legislative houses. through the cert.dication of thf"ir presiding 
officers, and the executive, t,hat the legislation has passed. lI 

http:passed.lI
http:functions.ll


15 

1275 


FEDERAL CONSTITUTIONAL CONVENTION 

.. 
The Com!, in the Fi('ld case, classified this problem as 8 "political 

question" 14 lInd stat.ed that the respect due a coordinate brandl of 
the Goycrnment required the judiciary department to aCl'ept the 
8ssurance as cyidenced by the authentication that the legislation was 
,-alidly enacted into law. In engrossing the bill a clause known as 
section ao relating to :l rebate of taxes on toba.cco, which was shown 
in the journals of both Houses of Con~ressto have been regularly 
passed, was omitted in the engrossed bill. This bill was sign('d by 
the presiding officers of Congress and approved by the President. In 
holding that it would not go in back of the enrolled bill the Court 
pointed out that the evils which could result from accepting an 
authenticated act as conclusive evidence that it was passed nlidly 
by Congress would be far less than those that would certainly result 
from a rule making the validity of an enactment depend upon the 
manner in which tlie journals,. and other materials, are kept by legis­
lative clerks and other subordmate officers. 

While DO doubt Congress could defeat the internal ,,-orkings of 
St·ate legislatures by simply refusing to recognize their actions if they 
did not comply with congressional mandates, it would be more prudent 
in t.he light of court decisions and historical precedents to recognize 
the established rule that deliberative bodies have the right to regulate 
their own proceedings and to accept State applications when certifi~ 
to, as having been validly adopted. 
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CONTROL OF CONSTITUTIONAL CONVENTIONS 

CHAPTER 6 

POWER OF CONGRESS TO BIND A FEDERAL CONSTITU­
TIONAL CONVENTION AND TO RESTRICT THE SCOPE OF 
ITS DELIBERATIONS . 

Probably the most vital question relates to the power of the Con­
gress to bind a constitutional convention, or, to put it another way, 
the power of the convention to nullify or ignore congressional acts 
seeking to restrict the scope of its deliberations. Assumi~ the right 
of the Congress, for example, to call a convention into bemg, has it 
the further right to impose restrictions upon its actions, to dictate to 
the convention its organization and modes of procedure; in short to 
suhlect it to the restraints of legislative law? 

Those who deny that Congress has the power to bind a convention 
rely heavily on the so-called doctrine of "conventional sovereignty." 
According to this theory, a convention is, in effect, a premier assembly 
of the people, a representative body charged by the people with the 
duty of frami~ the basic law of the land, for which purpose there 
devolves upon It all the power which the people themselves possess. 
In short, that for the particular business of amending and revising 
our Constitution, the convention is possessed of sovereign powers 
and therefore is supreme to all other Government branches or 
agencies. ' 

On the other hand, those who assert the right of the Congress to 
bind a convention contend that the convention is, in no proper sense 
of the term, a sovereign. It is, they argue, but an agencx_elnployed 
by the people. to institute or revise fundamental law. While there 
may be a special dignity attaching to a convention by reason of its 
framing fundamental law, no such dignity or power should attach 
which would invest it with a primacy over other branches of govern­
ment having equally responsible functions. A constitutional conven­
tion has the general chal'acteristics of a legislature, but with the 
functions and organization only of a committee. Since its assembling 
is infrequent and dependent, for the most part upon considerations 
of expediency, it fonows that the Congress, whose function iii would 
be to declare and enforce the expediency, would be the proper body to 
determine the time and conditions for its assembling and to announce 
the will of the people in relation to the scope of the business com­
mitted to the convention. 

Before considering the power and scope of a constitutional con­
vt'ntion, 'it is important t.o distinguish het.ween a revolutionary con­
n'olion and a constitutional convention. Thfl :evolutiooarv con­
vention, as its name implies, is pa.rt of the appa.rat.uR of a revolution. 
,Jameson says it COnsUlts of those bodies of men who, in times ()f politi­

'!.6 
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cal crisis, assume, or have cast upon them, provisionally, the function 
of goverrullent.2 They either suppJant or supplement the existing 
governmental organization: 
The principal chant.cteristics of this species are, that. they are dehorll the law; that 
they derive their powers, if justifiable, . .frorn necessity,-the necessity, in default of 
the regular authorities, of protection and guidance to the commonwea1th,~r, if 
not justifiable, from revolutionary.force and violence; that they are possessed, 
accordingly, to an indeterll1inate extent, depending on the circumstances of each 
case, 0/ governmental powers; finally, that they are not lIubaltern or onciUary to any 
other inatitution whGtetler, but lords paramount 0/ the entire political domain. 
[Ita,lics in original.) a 

A constitutional convention, on the other hand as its name implies, 
is constitutional; not simply having for its object the framing or 
amending of constitutions, but as being within rather than without 
the pale of fundamental law. It is, says Jameso'l, "ancillary and 
subservient and not hostile and paramount to" the government then 
existing:· 

Its principal feature, as contradistinguisbed from the revolutionary conven­
tion, is, that at very step and moment of its existence, it is Bubaltern,-it is evoked 
by the side and at the call of a ~overnment preexisting and intended to survive 
it, for the purpose of administerlDg to its special needs. It never supplant.. the 
existing organization. It never governs. Though called to look into and reo­
ommend improvements in the fundamental laws, it enacts neither them nor the 
statute law; and it performs no act of administration.' (Italic in original.) 

It is clear from the foregoing that conventions, whose definitions 
thus mutually exclude eacn other, cannot be the same. A conStitu­
tional convention appointed under law and the Constitution, which 
presumes to overpass the limits impose~ upon it by its creators, and 
seeks to do acts requiring tho exercise of revolutionary powers, ceaSes 
to be a constitutional convention and becomes in the eye of law an 
extralep'l or revolutionary convention.· . 

It ml~ht be well to note at this point that ,!hile the ~Q8titution&l 
conventIon of 1781 acted beyond the scope of Its authorIty, the Con­
~ess itself ratified and consented to the action of the convention and, 
10 fact, transmitted its proposals to the States for their ratification. 
At no time did the convention seek to byPass or onITuls the Coil­
~ess; rather it submitted the draft Constltuti~n to the Congress for 
Its consideration and approvaL" . . 

Ml)st authorities agree that a· constitutio-r:.al convention, ·once· 
convened, would be limited by article V. The real area of ~ 
ment is whether a convention would be further limited by the condi­
tions set forth in a congressional act calling it together. Those who 
do not think a convention would be limited, point out that & conven­
tion ought to be independent of Congress-free, even to alter the 
powers of Congress itself under the Constitution. They oirer the 
argument that it was fear of this contention which caused the Co~l 
after much pressure had been brought to bear on it for a constitu.tiOnal 
convention, to adopt instead, under the first method, the pro~ 
which resulted in the 17th amendment to the Constitution on the 
popular election of Senators. Many argue thil.t if Jameson's theory
of an ancillary and subservient convention was valid, the eo._
would have had no need to fear the then ~roposed constitutional 
(~ouvention in that Congress could have restricted the convention in 
its work and, among other things, prohibited it from dealing with the 
question of senatorial elections (art. I, sec. 3). In adopting the first 
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alteroativ~ method in the a.mt'oding llroC'tl88, tlll.'Y urgt' that tilt' 
Congress, in fact, conceded it could not control tht' S('ope of a conven­
tion's proceedings. 

This whole matter, of course, ran be dismi88f'd as bl'ing more argu­
mentative than decisive. The Senate took the easy way out and 
avoided the issue. Whatever its merits, it can hl\J'dJy be saId that the 
Congress, in proposing the 17th amendment to the Stata, decided 
this 8ll-important &U8. . 

While this queltion, theD, hae never bren dirertly d('cid(>d by Con­
gress or by the oourt.e, it aeet:IW t!l&t the who~... 8~~t', history, .ud 
develorment of our OOftlnlmeRt, Its law. and JflStJWtWfl8.reqwre the 
con tro of any ron yention &.nd the most logical plat'A' lor .-xercisiQg that 
oontrol would be in the enabling act (,'Onvening it, or in some. other 
Fetleralstatutory law. Under article V, Congl'esFI calls the convention 
after the required number of states have 8ubmittf'd pt-titions ..It. has 
the duty to announce the will of the State legislatures in relation to 
the scope of the convention's business and, under the neeessary and 
proper dause, it may Sl't up the procedures and conditions so that the 
coIl\'ention may not only funrtion, but that it may cOlltrol the COll­
vention's actions to make certain that it conforms to the mandates 
and directives of t.he Congress, the State legislatures, and ultimately 
the people. This does not mean that the convt"ntion may not exer­
cise its free will on the substanti.ve matters before it; it means simply 
that its will shall be exercised within the framework set. by the con­
gressional act calling it into being. 

Dodd has no doubt on this question. He points out that a conven­
tion does not supersede the existing government; it "is bound by all 
restrictions either expressly or impliedll placed upon its actions by 
the Constitution.in force at the time." In the case of our Federal 
Constitution, a new Constitution as propoeed bv a convention cer­
tainlv could not become effective until promulgated and, in accordance 
with article V (which .permits Congress to select the mode of notifica­
tion) , ratitied by the legislatures of three-fourths of the States. A 
convention then is an instrument of government and acts properly 
only when it stays within the orbit of its powers. Since the Congress 
is the branch of the .Federal Government .which has the duty of calling 
the convention,;and since it acts at the rflquests of the States, and since 
both,in the final,&D8Iysis, represent the peQpl~, the ultimate source of 
all.power,aFederal eonstitutional . convention, -to act .validly, would 
neceaaarily have to stay within the designat.edlimits of the congres­
sional act which called it into being. 
"Ne.cu841'!1 and proper" cla'U8e 

Inherent in all questions concerning constitutional law is one relating 
to the effect various Articles·of the Constitution have on each other. 
Article V is 'no exception snd must be read and viewed in the light of 
all the other provisions of the Constitution. . 

In connectIOn with congressional power, a provision which affects 
substantially all provisions is the so-called necessary and proper 
clause.9 It reads: . 
[The Congress shall have Power] '" '" '" to make Iilllaws which shall be necessary 
llnd proper for carrying into Execution the foregoing powers, and all other Powers 
H~sted by t.he Constitution in the Government of the United States, or in any 
Department or Officer thereof. 

http:Constitution.in
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n~' its terms there is cOllferrcd upon Conl!rt:ss: 
(1) the power to make all laws which IihaH b~ I.l~ctlllllliry lUlU proper lor carrying 
iuto execution aD powers which hud previou~l:· bpf->It conf~n'~d ar.d, in addition, (2) 
11.11 other powers vested by the Constitution in the Goverr.r:ilmt of the United 
States * • *,11 

This clause has been declared to be tin pnlargement of the powers 
granted to Congress and enables it to select the means necessary 11 

to effectuate those powers. Thus since Congress, under article V 
must call the convention, it of necessity must have the power to fix 
the do.te fIld P.o.ce of meeting. Further, since article V'places on 
Congees the fUJ'lCt,jon of .selecting the method of State ratification, it 
must legislate into law u. set of Federal rule~ gove.rniug the process." 
There is then a close relationship between t.he principal congressional 
power conferred under article V and the supportIng or ancillary powers, 
conferred under the necessary and proper da.use, to carry the principal 
power into e~ecution. Without the support.ing power, the principal 
power would cease to exist. 13 

These powers apply Hot only to proceuural functiolllJ such as 
convening ~he convention a.nd adopting the mode of ratification, but 
they also apply to the vitul issue of declaring whether the convention 
shall (·.Qnsider either a single subject, a limited number of sub~ects, or 
0. lti.rge scale overhauling of the Constitution. .A.s will be dISCussed 
below, Congress, acting on the applications and at the request of the 
Stat.e legislatures, may limit the scope of such conventions and as a. 
corollary it follows that Congress may a.dopt the m~&Il8 necessary ro 
invoke such limitation upon the convention.· . 
Gffleral revision or 8pec:ijic amendment 

Few States in the past, when they submitted applications asking 
for a constitutional convention, sought merely to have a. convention 
convened. Many have specified the pa.rticular subject matter that 
the convention was to consider. The power ro limit a convention. ro 
a particula.r stib~ect, or to several sub~ects has, of'course, ne.ver b88D 
officially detenmned. ·Wheeler, in a University of Dlinoia law review 
article,It felt .that cOnventions must be general ~in scope a.nd stated 
that a Stateap!l!~ation calling for a specific amendment could have 
no legal or ;bin' effect on a convention,exeept that the petition 
.could be.counted in determining whether a requisit.e number of 
petitions ,had been .).lbmitted for calling a coD'¥eution." Other 
,writers dift.,r ,wlththis view, however, and in fact one has ·i&kenthe 
position that·not only may 0. convention be limited to the consiciera.tioD 

,of specific subjects, but under no circumstances could it be fP.ven 
unlimited general revisionary powers to promulgatea. Dew constitution,l, 

Article V states .that Congress shall call a convention· Hfor proposirlg 
amendments." If these words were 1.0 be literally construe(i'it· might 
be argued that a convention coold not create an eniirely Dett·inatrU., 
ment to supersede~tbe present Constitution. Yet argument 1)Ouldb. 
made that, under such language, a convention could propose what hi 
equiValent to a new Constitution by a series of separate amendments 
in the form of an addendum to the present Constitution. ...: . '. 

The kin(l of government which we enjoy would seem to warrant the 
proposition that our Constitution can be bot.h generally revised 0t 
specifieally amended if the people so ",·ish it. Tb.e Founding Fathers 
had lit.de doubt about general revisionary powers of o. C'onnntion. 
Thi!; is reflected in the :fact that the first 2 applications for a eOnven­
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..111 'g"ll£ll.·'" I.~_'." 
110ft ....' IUbmlUeci 1_ &han 2 yean al_ ·the COlUltituUO.... COD­
TlOtion 01 1787 and were petitiona lor a convention of • general
Datura.If Since tha, time there have been 29 petitions seeking a 
general revision of the Constitution.n• 

At the same time, the action of the States indicates that conven­
tions may also be of a limited nature. Beginning with the present 
century there have been very few applications for a general conven­
tion, and instead there haa been an increasing number of petitions 
requesting conventions to consider specific proposals only. 11 Twenty­
seven States have sought a limited conventlon to prohiblt polygamy.l. 
Twenty-seven States also wish to change the Constitution, through a 
convention, to limit the Federal power over the taxation of income." 
Thirty-one States once sought a convention to deal with the subject 
of direct election of senators. I. Other subjects on which applications 
have been made for limited conventions cover world Federal Govern­
ment, repeal of the 18th amendment, limitation of presidentieJ. tenure, 
treaty ma.kin2, taxation of Federal and State securitieS, protective ' 
tariff, FederafrelrUlation of wages and hoUrs of labor, Federal taxon 
gasoline, tideland' boundaries, control of trusts, Federal grants-in-aid, 
popular ratification of amendments, constitutionality of State ena.ct­
ments, the Townsend plan, revision of article V, reapportionment, 
balancing the budget, distribution of proceed!' of Federal taxes on 
gasoline, and State control of schools.30 

The States, of course, are given a major role under article V both' 
in initiating a convention movement and in finally ratifying a conven­
tion's work.21 In addition, aa we have seen, one of the major reasons 
for incorporating the convention method of amending the Constitution 
into .our basic law was to create a remedy by which the States, in the 
even~Opn~ was ,unwilling to act, could compel action. The con­
ve.titlonmetllOd of' ahulnding the Constitution would be reduced to an 
unworkable absurdity both from the standpoint of the States having 
a voiee intlle convention process and from the magnitude of the opera­
tion . arid' its ultimate effect on our Government, if only general con­
ventions were pennissible under article V. : 

A complete reviRion of our basic instrument would be the most 
important taSk any convention could be asked to undertake. In 
fact, in all probability, such an event could happen only once under 
our present Constitution since, if a complete revision were to be ac­
complished, the powers of amendment under our present Constitution 
would be superseded by provisions in the new Constitution. .It 
would therefore seem incongruous, as has been suggested, to hold that 
cOnventions may be only general in scope and that petitions seeking 
specific amendments for Olle purpose or another, should therefore be 
transfonned into requests for a general convention.1I . 

The States, of course, ask for either a Jimited or general refonnation 
of the Constitution. It would be the duty of Congress to pr'C?mulgate 
:rules for counting the applications and detennining the kind of con­
Tention to be convened. Congress would have to determine whether 
the language of State applications seekingim amendment on a 8~ific 
1tubject should be identical jn their texts, or whether a,Pplicationa 
1IIing ve.ryin~ language but ap~in~to the eame IUbJect matter 

~~~~!!t;~;~~~~~~~i.:,~~==!!:,=l~~~: 
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and bu been'~ted bv Corwin and Ramiey in their law !'e\"iew 
article, the Const.ltutionafLaw or Constitutional Amendment.­

CITATIONS 

I For tbnle who hold that lOch a Con"entkm WOIl!1 be a ~ _mbl7" 01 the people emhodJIDI 
tbelrlOftnlign powers 8Ild would be IDIllmlted BIld aheolnte, the followlD« apt dflllllptlOll WII made In 
18(7, In connection with the DUnoil State Constitutional Ct'Ilvmtkm (ad It Is pertIDmt to a Federal 
eonvmtlon):

"We are here, the IOveretgnty of the 1Itate. We are what ·the people 01 the atai.e woa14 be If theY ".. 
eoncrerated here In one m_ meeting. We are what LoulII XlV tiaId he _-'We are the Stata'. We aD 
trampletheCODlltltution under our feet II wille peper, 8Ild. no one CID OlD 1111 to 811 IIOODIDlt.~ the 
people. • ••" (IllInois, ConatltuUonu Convention (11K7), debatee p. :n.)

In more _t years alllmllar view _ expreMed b=~:rbOrn In the United States 1IeDate: 
"When the people of the United Stat. meet In a _-Uon u.. 11l18poww to UmJ& 

their acUon. They are peater than the Constitntlon, 8Ild they CID rer-l the provIIIGD UIU llm1ta &III 
rlgbt ofamendment. They CID repeal ntr71eClti01l of I$, .....tbIIF are the.-. oItIIeo PIDPII who IIIIIde 
It." (til Congo Reo. p. 27681 Feb. 17, 1911).

11am-. COJIItitutlOD.al OonvmtlOlll (4th eel.; 1887), p. I; _ Il1o 16 MJebIpa Law Bntnr, 
p • 28+-:116. 

I JalDeIOD, Ibld.. p... 
• lbld., p. 10. 

I Ibid., p. 10. . . 

• Bebout and Kaies, How Can Newlersey Oet a New CoIIIItltutlon, ,'UnIverslty oINewvt J.ow Renew 

(1941) pp. 7-8; Stepbcmt, Conatttutional Convention Re~la-cta Bar AlIaociatioa, (1J31) p. 2.111. Tl'1a 
l!lSue Isdiscussed Inchapter 7 wherein Ibll! cases are cited apuoldlng ~ position that _"entlons DlSY Dot 
CO beyond the iIClOpe of legia\atl"e acta caJUDI': them Into 1I8in1r. See e. ,. Opinion of lustices, 41 Cusli. 1171 
(Mass. 1833); Erwin v. NolaD, 280 Mo. 401 (UI2O)i.Wells v. Bun, 76 Pa. 3IJ (1874). 

I J. M. Beet, The Constltationof the United tltates (New Yort: OdJrd University Press,lm), p.l71 
et seq. 

Before the IlOn"entiOll. adjourned it resolved "That the DI'I!OIlClIn2 Constitution be laid before tile UIIlted 
States In Conrrasa _mbled." By dlreetIon of the _Vlintlon, "'.biDKton sent a leU :!I' In wbich be aid 
for the oonvention that "W~ have now the honor to submit to the OODIilderntion 01 the UDltI!d StaIIAI iIIII 
C~ 8SIIIlmbied that Constitution which baa eppeared to us the beat IIlhlgb:"" (Cbarlea A. a.rd. 
Tbe Supreme Court lind the Constitution (11138).)

The CQlllnlllllional resolatlOllllathorlzing the traaamittal of the dmft Ooastltutlon reada, III par$, as 
follows: 

"That the ""d report, with the resolutions aDd tbe letter _pu~the~ be w.-lttall to tile 
.ftI'II! Legislaturea, In order to be IIlhmltted to a Con'nllltion of ~tM ohOIIIIllD .ell State ~ 
.-pie thereof. In oontonn1 to tbe resolves of the ConVeDtJon made ad prvvldecllD &11M _." 
CooItlQition of the Uniteditates, Po 171; wUUam H. Black, Our UDIaMnria Ccmstl&ulloll (lid Boo Co. 
1033). 

• Dodd, TIle Re'fllllon and A-'ment of Siata Ooastlmu- (1810), Po .. 
• US., OonatlQitlon. Art. I. -. 8, d. 18. 
• WlllIIoa, The ConatltuticJft oftbe United StatH (1t1l0) L'I'01. . 
II MoCulloeh v. Maryland, 4 Wheat. 81. CU. S. 181.); U. II. CcJacrw. s.ate, ad Cmc.. 2IIl-..l_ 

s-te Doc. 170. COIIIUtutlOll of the United States of Ama1ea (1,&2), aO'I. 
u RottIchaeffer, BlDdboot on Amertclan CoutltuUoual Law (IQ311~ . 
•~Tueter Conatltutllm of the United States (1->.1.1, -. but _ ,ibid.. Po.. The ~ 

and pro , clause stated to be D~ slnoe UOIlBNB, hav1nl hem crated II ~ poww, ~ 
tm mllY adopt the IIl8IDSII8CeIIIIIry to el8Cl4ta the power.

II II ConstttutlCDal ConvmUon ImpendJDItT 2111l1nols LaW..:::r:J1ft'l), 7112, m. 
II ApplbUoall 'or dIlJarent IpeC11Ic am~tII !JQIbt not be • aIIUD& tar .......rwMa!l 


of the CDIlstiQiUon. A more aeoeptable view would _ to be that I8VI!nII ~ Neb --.l 
with II dIlJerent aspect of the CGII8t1tution do not ~t a cen..aI dllatlsraetiall wW1 tbi) ConsttCDllaa 
taken II a ..hole. 

» Child, RevolutfOllll!'Y Amendmmtll to the CoaIf.1tutlcll1, 10 ConR. Bev. (lDS), 17. CbIld..- tbal 
the pbra", In ArtIaIII V callInr II COIlvmUOIl "for proJlCllllDlamendmenW' esellldell ....... tbM a __ 
t10n could promullllta II new or mbstantlally reviled Ccmt.ltutiOll. (p. 28.) 

II N_ Yort aDd VIrIfnla, See Tablea I IID4 II. appmdlz. 
II. See Table 2. eppeDdb, ItI!m 4­
U See Tables I, 2, 3, aJl~ 


• See Table 2, IIJIPIIIIdlL 

- See Table 2, eppedIL

• U. B., Conatltiatbl, Art. V. 
-See fOOtDota 16 abcrte. 
• 2& Notre Dame LInrJIr (lt61), 1811, 194. 
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CHAPTER 7 

POWER OF STATES TO CONTROL CONSTITUTIONAL CON· 

VENTIONS-BOTH STATE AND FEDERAL 

The issue of whether a State legislative body has the power to limit 
a State convention to the consideration of certain specified topics has 
arisen mallY times in connection with State constitutional conventions. 
While it would be difficult, because of the many situations under 
which State conventions may convene, to lay down a uniform rule 
applicD hIe to all State constitutional COllvclltions, it is nevertheless 
possiblt' to point to certain concepts and principles which are recog­
nized by State judicial authorities as controlling.! 

To begin with, State legislatures do not have ultimate control over 
conventions; it is the people who exercise this control. Of course, the 
powel' of limiting the scope of State conventions depends, in the first 
mstau('l', upon the particular provisions in each State constitution. 
In this connection, State constitutions may be classified into two 
general groups: (1) those which contain no provision for constitutional 
conventions, and (2) those which provide, either in elaborate detail or 
just generally, for conventions. 2 

In States whose constitutions make no provision for constitutional 
conventions, it has been generally recognized since In Re Opinion to 
the Governor (Rhode Island) I that such conventions may, with the 
approval of the electorate, be assembled through legislative action 
and further, that they may be called even though the State constitu­
tions provide a specific method of amendment (other than by 
convention). 

In the Rhode Island case above, the Governor of Rhode Island 
asked the State supreme court whether it would be II valid exercise 
of the power of the legislature, if the legislature should provide, by 
an act or resolution, for the calling of a convention to revise or amend 
the constitution of the State. The constitution contained no mention 
of & constitutional convention, It provided for constitutional change 
only by direct proposals made to thl' people by the legislature for 
ratification by three-fifths of the voters. In holding that the method 
expressly set forth in the constitution did not prohibit the legislature 
from providing by law for calling a constitutional convention, to be 
chost'n by the people, for revising the constitution, the court stated 
that one method of amendment could not, by implication, prohibit 
the legislature from proposing a revision of the constitution hy 
another method, namely, hy a constitutional convention. The eourt 
pointed out that there was no inconsistence between the power of a 
legislature to provide for a convention to be chosen by the people, 
and the power, by following a prescribed procedure, to propose, 
directly to the people amendments to the constitution. 

Argument was made that where a power is pven to do a thing in 
a particular way, t.he affirmative words marking out the particular 
way prohibit, by implication, all other ways. +.n rejecting the argu­

22 
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mt'nt the court noted that the power to provide by law for the calling 
of a convention, while different from the method set out in the consti­
tut.ion, was not an inconsistent power and relied on the rule that if ' 
two constructions of a provision are reasonably possible, one of which 
would diminish or restrict the right of the people, and the other of 
which would not do so, the latter must be adopted. The court also 
not-ed that New York in 1845 had convened a convention even though 
its constitution pl'Ovided a different method of amendment.3• 

Another case in point is State v. American Sugar Refining Co.' 
There the State of Louisiana moved to cancel the license of the Sugar 
Refining Co. to do business in that State because of the eompany's 
violation of section 190 of the 1913 constitution relating to antitrust 
and monopolY practices. The Sugar Refining Co. protested on the 
ground, amOlig others, that section 190 of the 1913 constitution was 
void in that it was adopted in contravE'ntion of article 75 of the COD­
stitution of 1798 which expressly provided the only method of amend­
ing the constitution. namE-ly, by resolution of "the general assembly at 
any session thereof" with the concurreuce of two-thirds of all ' the 
members elected to each House. In holding that a convention could 
he convened even though 'such a method was not one of the methods 
provided for by. the constit·ution itself, the court quoted Cooley on 
Constitutional Limitations: ­

Some of these constitutions pointed out the mode of their own modification; 
others were silent on that subject, but it has been assumed that in such ca&eI the 
po"l;er to origillate proceedings for that purpose rested with the legialature of the 
State, &8 the department most nearly representing its general sovereiptYi and 

· this is doubtless the correct view to take on this subject. Conat. Lim. (7th ed.) . 
i p. 56. (p. 744). 

I Specific amending provisions apparently cannot, under State con­
stitutional law, exclude the sovereign I'ight of the people, acting 

, through their legislatures, from making changes in fundament&l law 
; through methods other than those e.-.:pressly provided for in their 
fundamentallaw.l 

The courts also seem to agree that the ~wers of State constitu­
tional conventions, however convened, may be effectively limited b;y 

· the .terms of the legislative act calling it into existence, the only 
I qualification being that the approval for the limiting power be o})­

ts.ine,d from the people at an election held for that purpose. A case 
which clearly outlines this proposition. is Cumminp, SeereUl.ry of State 

· v. Beeler.' There the Tennessee Legislature desired to call a conven­
tion to consider certain proposals recommended by a commiaaioJi which. 
had earlier been appointed to study changes needed in the constitu .. 

~ tion. The legislature wished to have the work of the ,convent.i~re-· 
,stricted to amendin~ only Bp~ed parts of the constitutio~l'm lin. 
I with the commission s recommendations. It therefore asked til. State 
i court for a declaratory judgment on whether it' could propoM'a' 
'limited convention. to ~he peop~e. .. ,! 

The State constitution proVided two methods of amendment: ('11.'
by legislative proposal to the electorate for direct, popular approval 
and (2) by coDvention. The convention provision authorized th.· 

. legislature "to submit to the people the question of calling a eonven- . 
tion to alter, reform or abolish this constitution." The court noted 
that there was nothing in the constitution expressly prohibiting the 
legislature from submitting limited questions to the people, and that 
since the legislature was leaving the question of limited powers to 

http:SeereUl.ry
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the people for decision, it was the people and not the legislature who 
were Iimitin~ the work of the convention which they, as sovereign 
and with ultunate power, had the right to do. 

A case with similar issues and reaching~ the same conclusions is 
Staples v. Gilmer.1 Section 197 of the Virginia constitution pro­
vided that its legislature could submit to the electors the question 
"shall there be a convention to revise the constitution and amend the 
same?" The Virginia Legislature proposed to submit the above 
question to the electors with the added provision that the convention 
be limited to amendments regarding the right to vote "by members 
of the Armed Forces while in active service in time of war." 

In holding that such a limitation could be placed upon the conven­
tion, the court said: 

If the electors vote in favor of a convention, it may amend the constitution 
as well as revise it, and where the legislature, in the performance of its representa­
tive function, asks the electors if they desil'e a convention to amend or revise a 

. certain part of the constitution but not the whole condtitution, an affirmative 
vote of the people on such question would have the binding effect of the people 
themselves hmiting the scope of the convention to the very portion of the consti­
t.ution suggested to them by the 1egil!lature. The wishes of the people are 
supreme. ~~e agency must ascertain the desire of the people, and the legis­
lat.ure, by sectIon 197, has been selected by them to do so (po 627). 

Of special importance 'on this issue is the case of Wells v. Bain 8 

wherein the Pennsylvania State Constitu~lonal Convention declined 
to observe restrictions placed upon it by the State legislature's act. 
The act of 1872, under which the convention was assembled, provided 
that the constitution which it framed should be voted upon at an 
election held in the same manner as general elections, and that one­
third of the members of the convention should have the power to 
require the separate submission to the people of any change proposed 
by the convention. The convention disregarded the legislative act 
by providing machinery of its own for the submission of the constitu­
tion to the people in the Philadelphia area, and appointed election 
commissioners for this special purpose. It also refused to submit an 
8l'ticle to the rroposed constitution separately although it was claimed 
that a third 0 the members of the convention had voted for a separate 
submission. The court granted an injunction restraining the com­
missioners appointed by the convention from holding an election in 
Philadelphia. It declared that the submission of the constitution in a 
manner different from that provided by law was clearly illegal. The 
court said that the convention had no power except that conferred by 
legislat.ive act, and that any violation of that act or any action in the 
excess thereof would be restrained. 

As noted earlier, State legislatures do not exercise ultimate control 
over conventions; it is the people. However, as a practical matter, 
the legislatures play an effective and ·controlling role in calling con­
stitutional conventlOns. They determine if and when a convention 
should be had. In the legislative acts submitting the propositions 
for vote by the )?eople, they determine the specific subjects which 
the conventions, if voted by the people, will consider. The electorate, 
in voting, have usually only two choices: either to vote "no," or to 
vote "yes" for a convention in which the legislature hboS already 
prescribed the subjects to be considered. 
Stou 'JXYIDef' 0fW Federal COf'Wentions 

Arguments in recent years have sought to.shift some of the emphasis 
on control over Federal conventions from the Congress to the State 



1285 


FEDERAL CONSTITUTIONAL CONVENTION 25 

legislaturt>,s. In su~port of this position of State legislative control, 
the State of Georgta,· in its application for a Federal constitutional 
('onvention which would han token up t.be problem of revising the 
coni:ltitution generally, declared in its resolution that the Federal con­
vention was to amend the Constitution­
• • • in the partioulars herein enumera.ted and in such others &8 the people of 
the other Sta.tes may deem needful of amendment. 

New York, in 1931, in declariIlg its right to control the scope of 
Federal conventions, made application for a convention to propose 
an amendment to repeal the 18th amendment "and no other article 
of the Constitution." 10 

In recent years, many States have expressly cited in their peti~ons 
the particular subject matter they intended that the convention should 
consider.ll In fact some have included in their applications the exact 
wording of the amendment to be considered and proposed by the 
convention.11 

In the 83d Congress, resolutions were introduced in the Congrass 
itself which soopt to amend article V itself. U Because Congress took 
no action, the substance of these measures was set out in a uniform, 
model resolution and sent to the leaders of State legislative bodies 
asking them to introduce the proposal and have their legislatures take 
early action. The sponsors hoped that the several States w(\uld adopt 
these resolutions with their uniform, identical provisions and put them 
in the form of petitions calling upon the Congress to convene a con­
stitutional convention for the sole purpose of amending article V. 
Certainly this unified, mass action which, incidentally, laaa already 
been adopted !:>1 several of the State legislatures, supports the theory 
that State legislatures can limit a convention to the consideration of 
specific amendments.·' . 

If these contentions be accepted, State aj)plications may be con­
sidered as mandates to the Congress, not only to call the oonvention, 

but also to ~ the scope and limit of a convention's deliberations 

in accordance WIth State directives. Only recently the State of 

Indiana in 5 separate applications U calling for conventions to consider 

5 di1ferent subjects set forth the above theOry in the following language 


! in its resolutions~ . 

For the reason that the Ilower of the sovereign States to propose amendments 

to the CoDStitution of the United States by convention under article V has never 
been exercised and no precedent exists for the aalling or h~ of IlUCh oonvention, 

I the State of Indiana hereby declares the following basio prmoiples with ~ 
1 thereto: that the power of the sovereign States to amend the Coutitution of'the 

United States under article V is absolute; that the power of the IOvereip. StMeI toIpropose amendments to the Constitution by convention under article Vla abaolute; 
· that the power of the sovereip States extends over such convention ad the 1OOp8
and control thereof .andthat It is within their sovereign power to prescribe whether

!'Such convention shall be general or shall be limited to the pr~ ~ a apeeified
: amendment or of amendments in a specUied field; that the.8lterCI8e by thP IIUftieip
States of their power to require the oal1ing.of IlUCh convention contemplates that 

; t~ applications of the several States for such convention shall pn!IIOI'ib8 tbe IOOJMt 
· thereof and the e&8eDtial :provisions for holding the same; that the IOOpe of ...Ch 
convention.and the proviBlons for holding the same are established in aiul by the 
applications therefor by the legislatures of the two-thirds majority t4 the IeV8r&l 

· States required by article V to call the same, and that it is the duty of the Co~ 
to call sUllh convention in conformity therewith; that such convention is without 
power to transcend, and the delegates to such convention are without power to 

· act exoept within, the .limitatiODS and provisions so prescribed. 

Just how far States mal" go in imj)08ing their willa on conventions 
is a matter on which the FoUnding Fathers failed to define the limits 

http:oal1ing.of
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in article V. It is evident, however, that togetherJ..the Congress and 
the State legislatures play the dominant roles. Together they not 
only initiate but also finally approve the work of any convention. 
Wit.h this ultimate power at their commend, they may fence off the 
boundaries of power within which a convention must operate. 

While both have important roles, the greater and final power, as 
has been and will be further pointed out in other chapters in this 
thesis, lies in the Congress of the United States, not so much because 
of the express provisions of article V which creates the power, but by 
reason of the article'. failure ro place sanctions on the Congress and 
for its failure to provide for review of congressional action. 
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1287 

CHAPTER 8 


POWER OF CONGRESS TO REFUSE TO CALL 

CONSTITUTIONAL CONVENTION 


May Congress refuse to call a convention should the requisite 
number of StatAlS comply? Apparently it may, altho~ the mtent 
of the framers of the Constitution was otherwise. The Founding 
Fathers included the Convention provision in article V 88 a remedy 
for the States ro bring about constitutional reform in the ~vent the 
Federal Government refused to do SO.l It was certainly their inten­
tion that Congress should have no discretion in the matter of calling • 
convention once two-thirds of the States applied.' . 

Madison, on the question, stated: I 
It is to be observed however that the question concerning a geoeral con\'entiOD 

will not beiODl.to the Federal Legislature. If two-thirds of the States apply for 
one, Congress cannot refuse to call it: if not, the other mode of am_mea. 
must be puraued. " , ' 

James Iredell, before the North Carolln& ratifying convention, aIIo 
8ta~; ,.' , :, .' , : ~ '. 
tbatit WII8 very evident that it (the propoeai of amendmen~) .. did,~.~ , 
OD the will of Congress; for that the l~ture& of two-thirds of the Ekatee were 
authorized to make application for calling a convention ·to prOpoee amend_til, 
and. on such application, it is prO,vided that Consress .hall call 8I1oh OODVeUIoD, 
80 that they will have no option (italic in original).· " 

In addition to the above statements made contemporaneously with 
the adoption of the Constitution as to its true intent, there are the 
express words,of article V that Congress "shallca1l a coDvention." It 
is doubtful, however, that there is any process or mubinery under 
our constitutional system by which the Congress could be mmpell.ed 
to perfonn this duty. It is argued by some that the co~on&l. act 
being ministerial, the courts could compel the legislative branch to act 
by way of mandamus, otherwise the whole intention of the framers 
would be nullified" It seems more likely, however, that the courts 
would refuse to issue such a writ for the same reasons that they have 
refused to issue writs on the President of the United States, Jiamely 
the doctrine, of separation of powers which proscribes actiOD br o.oe 
branch of our Government against another. In Mississippi v.John­
SOD,' the Supreme Court, among other things, pointed out that: ' 

The Congress is the leltislative br~ch of the Government; the President ."tiIe 
executive department. ~either can be restrained in ita action by the judicW de­
partmentjt.hough the acta of both, when performed, are, ill proper..., ~ 
to ita cognisance. . 

Courts today in line with that decision,and the more recent case of 
Coleman v. Miller would probably rule that the question is political 
and therefore not justiciable.7 

From & legalsta.ndpoint, there is the same situation 88 arose from 
the failure of Congress to reapportion the Dumber of Representatives 
in the House of Representatives, which article I, section 2. clause ?, 

IT 
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reqUires it to do every 10 years, but which in 1920 Congress failed to 
do. Thus while Congress has the mandate to perform, its failure or 
refusal to do 80 apparently gives rise to no enforcible cause of action. 
In line with this point, it may be observed that court orders, even if it 
could be argued that the States had a right to bring legal actions in 
the courts against an unwillinJt Congress to call a convention, would 
have little meaning or effect 8lnce tlie courts lack the necessary tools 
to enforce their decisions against the Congress.· 

.As a consequence, public opinion and, ultimately, the ballot box,e 
are the onl,y realistic means by which the Congress can be persuaded 
to act. A Federal statute, 8.8 suggested in this thesis, conta!ning the 
provisions for convening a Convention, could, 8.8 8. practical matter, 
go a long way in easing the road for congressioD 01 action. 

OITATIONS 
I Farrmcl. The RecordJ 01 tbe Federal Convention 011787 (BeY. ed. 1l1li7) I. D. • 
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I J'rIUlt,lohD P. "PoIlUcal QlJIIStIons" Bet out In Supreme CQurt Uld Supreme lAw, edlted by Edmond 
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CHAPTER 9 

RIGHT OF REVOLUTION 

A theory of constitutional law being urged today by the Communist 
Partv in America, and which is pertinent to the problems involved 
in this thesis, is one relating to a so-ealled right of revolution. Ac­
cording to its supporters, the right of revolution is a conceptreeognized 
by our Constitution and protected by it. 

If such a theory be valid, then it could be argued, since it pre... 
supposes changin~ our form of government in a manner other than 
that provided for 10 article V, that a Constitutional Convention, once 
convened, could disregard congressional directions and article V, and 
adopt extra4egal means in establishing a new or revised Constitution. 

It is a matter of common knowledge, of course, that today free 
countries with free institutions are on the defensive and, in some 
instances, are being destroyed· by or~anized violence. C.oIWDuuistic 
philosophy is based in part on the prInciple that internal weakness is 
an inherent eharacter of free institutions and that the American con­
cept of liberty with its constitutional safeguards inhibits any defense 
against internal enemies. 1 In fact, members of subversive gI'Oups in 
Ametjca!U"e cynically t.a.kin2 advantage of the 'proteetionof the vf!lY 
constitutional safeguards which they are see~ to destroy. 

The decisions of our courts protecting the nghts of individuals 
. have been more widely publicized than tliose which have upheld the 

right of the Government to defend itself and protect itself aga.inst­
wilawful change. The decisions, nonetheless, have clearly ouiJined 

, and upheld both kinds of rights. An outline of some of those decisiOns­
· togetlier with an historical development of this coDtroversial political 
doctrine can be helpful .in obtaining a clearer understandiDg of a· 
government's power to protect and preserve itself. . 

Whell English colonists first migrated to America, they bro~t· 
,with them Ellgland's political philosophy, its 1·overnmeni, and ita· 
. law. England itself had exp¢eneed attempte unlawful ~ of.' 
government during the so-called English rebeIlion of 1688. The rule 
of conduct developed at that time set the standard for future con1licts. 
In 1688 the ~ of England was condemned because of his UBuql&t.ion 

; of governmentar power and for tyrannical acta.' While.itwu ~ 
Iby some that it was the people who, in fact, were in rebellion .mat. 
their King, Parliament took the position ~hat. when the peoaSl:tn~Ve

•entrusted the powers of government to theU' KiIlg and the Pal· ·t, 
:and the King in " turn usurps the legislative 'function· and' 001t'll~ta 
.~ the Par~~t, he is exercising ~wer.without lawful;.JLutll.oritX: : In 
·Buch a 81tuation, as noted by John Locke, the renowned. political 
philosopher of that eratI the people are not in rebellion but·ate acting 
10 self-defense and in Dehalf of their own self-preservatioD.· Locke 
asserted that the King had to be resisteu when he attempted to do· 
that which he had no authority for doing; that which~...... & "breach 

· of trust in not preserving the government agreed on." •.A nation is 
J9 
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ruled by, tllld with the conHent 0(, thc govt'rned, and changes may he 
made only if the gQvemed so wish. 

Our Founding ~athers accepted this principle. Changes, in time, 
are inevitable and the Founding Fathers wisely made provision in the 
constitutional instrument to provide for such changes. The pro­
visions, however, envision orderly and lawful change, not change, as 
will be discussed, by extra-legal or unconstitutional means, be the 
means violent or nonviolent. 

The first substantial challenge to orderly and nonviolent change in 
this country came in 1820-30 when South Carolina asserted the 
''right'' of a State to nullify an act of Congress. At that time, many 
of the States, especially those in the South, took the position that the 
tariff acts with their rising rates were the cause of increased povflrty 
ill the soutlH'l'll States. Since northern States were prosperipg, the 
tariff acts were looked upon as discriminatory and unconstitutional 
devices for taxiI~g the South for the benefit of the North. John C. 
Calhoun, then Vice 'President of the United States and a South 
Carolinian, developed a plan to protect the peculiar interests of his 
and other Southern States-a plan known as the nullification move-, 
ment. Simply stated, nullification was based on a two part principle: 
(1) that the Federal Constitution was a compact or agreement be­
tween States, and (2) that the individual States were sovereign and 
indestructible. As sovereign, South Carolina, and any other State for 
that matter, had th~ right to judge when its agent, the Federal Gov­
emment, exceeded its powers. In 1832, after a finding that the 
Federal Government had exceeded its powers, the South Carolina 
Legislature declared the Federal tariff acts to be "null, void, and no 
law" not binding upon her, her officers, or citizens. It forbade 
Federal officia.ls to collect customs duties within' the State and 
threatened instant secession from the Union if the Federal Govern­
ment attempted interference.' 

President Jackson took prompt action to preserve the Union and 
maintain the law of the land. His position was that the United States 
was indivisible and that no State could revolt. He reinforced military 
garrisons in South Carolina and thereafter issued a proclamation 
stating that the nullification ordinance passed by that State was an 
overt act of rebellion and had no basis in constitutional law. He 
pointed to the paradoxical situation of South Carolina seeking to 
retain its place in the Union and enjoying Federal benefits, and at the 
S&IIle time wishing to be bound only by those laws that it chose to 
regard as constitutional.T Jackson proclaimed: . 

I consider, then, the power to annul a law of the United States, assumed by oue, 
State, incompatible with the existence of the Union, contradicted expressly by the 
letter of the COlll!titution, unauthorized by its spirit, inconsistent with every 
principle on which it was founded, and destructive of the great object for which 
it was formed (pp. 483--484). 

The firm stand of President Jackson won out and, while Federal 
tariffs were reduced somewhaj:. as a face-saving gesture for South 
Carolina, its nullification ordinance was repealed. The "right" to 
destroy the Union by "nullification" was successfully repulsed. 

The "right" to destroy the Union by "seeession" was also repulsed 
but it took a civil war to prove it. Lincoln, of course, had long denied 
any. constitutional right of revolution. In his first inaugw'al address, 
he summed it up this way: 

http:officia.ls
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Pl'rpet \lit.y is implied, if lIot eltprp:>Sed, in the funoalll('ntal lliw of lill national 
~()'·ernmentli. It IS safe to assert that no government proper ever had a pro\'i ­
~iol1 in its organic ianI' for its own terminatioll., * •• it being impol8ible to de,'roy 
it e.Tc/:pl by BOllle action not provided/or in the inslntlnent itllel/. (Italics supplied. Fa 

We have, then, instllu(~es of the Government deciding, in a political 
manner, that there is no constitutional right of revolution or rebellion.' 
In another manner-that is, by judicial decision~ur United States 
Suprt'me Court has also decided the question and declared that the 
Constitution supports no right of revolution. After the turn of the 
present century, world unrest and discrimination problems arising'
under the 14th amendment brought before our courts the whole 
question of constitutional rights.1I Shortly after World War II, the 
Supreme Court was called upon to decide the question on the right to 
"dvocate revolution. In Gitlow v. New York,lo Benjamin Gitlow' 

,was convicted under a New York statute which forbade the advocacy 
of criminal anarchy (overthrowing organized government by force or 
violence),u He published a radical journal called The Revolutionary 
Age and advocated, among other thin~, "mass action for the con­
quest of the power of the state." Quotmg Story, the Supreme Court 
held that the "state may punish utterances endangering the founda­
tions of organized government and threatening its overthrow by
unlawful means." 12 • 

Any consideration of the right of revolution involves first of all 
the question of how far one may go in advocating chan~ in govern­
ment. Criticizing one's government does not automatically constitute 
incitement to revolution. A distinction is to be made between mere 
expressions of opinion on the one hand, and urglng others to some 
definite act of violence against the government. This distinction was 
brought out in Herndon v. Georgia. 13 Herndon an organizer for 
the Communist Party, was found guilty, under a Georgia statute, of 
inciting insurrection among southern Negroes against the state 
because he urged them to unite against white domination. . The 
Supreme Court, in reversing the conviction, announced the principle 
that it was not unconstitutional for one to express a belief in the need 
for a change .in, even the complete conversion of, the government so 
long as it was accom...Qlished by peaceful, constitutional mea.ns. 

The Gitlow and Herndon cases determined in broad outline the 
individual's right _ to advocate political change by lawful means. 
They also established the right of a government to legislate against 
acts of incitement and rebellion. U Later cases establi8hed the right: 
of government to outlaw organizations created for revolutionary 
purposes. IS No.one--be it an individual, a group, an organization, 
or a political party-may advocate revolution. 1e The most notable' 
case In which this communistic doctrine was denounced is Dennis v. : 
United StateS. 17 There, the petitioners, leaders of the Communist 
Party in the United States, were indicted under the Smith Act;11 

for COl!.sj>iring to reach and advocate the overthrow and destruction 
of the United States by force and violence. It was argued, on behalf 
of the petitioners, that the people, as sovereign, have an "historically; 
established right to advocate revolution," and that the Constitution' 
recognized such right. II The Declaration of Independence was cited 
as proof of the Constitution's and the people's recognition of such a 
"right." To contend otherwise, according to the petitioners, would 
mean ,that the Government wa~ an entity, independent of the people, 

~q_hnQ n _ An _ R? 
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endowed with the right of self-perpetuation, even if the people did 
not wish to perpetuate it. 

Judge Learned Hand, when the case was before the court of appeals, 
in denying that such a right existed under the Constitution, succinctly 
pointed out that no government could tolerate it and exist." He 
stated: 

The advocacy of violence mayor may not, fail; but in neither case can therP. 
be any ''right'' to use it. Revolutions are often "right" but a "ri~ht of revolution" 
is a contradiction in terms, for a society which acknowledged It, could not stop 
at toleratins oonspiracies to overthrow it, but must include their execution (p. 213). 

When the case was decided in the Supreme Court, Chief Justice 
Vinson, writing for the majority, observed that the Constitution can 
only be changed by "peaceful, lawful, and constitutional means."21 
He further stated: 

Whatever theoretical merit there may be to the argument that there is a "right" 
to rebellion against dictatorial governments is without force where the existing 
structure of the government provides for peaceful and orderly change. (p. 501). 

The fallacy in the Communist party theory lies in the fact that 
there is a natural law "right" of revolution but not a constitutional 
"right of revolution." Whenever any form of government becomes 
oppressive, or when a dictator has usurped the powers of government, 
there is, of course, the natural right of the people, recognized in inter­
national law, to relieve themselves of such oppression, if they are strong 
enough to do so, by overthrowing the government and initiating a new 
one.2a The Declaration of Independence was based on this natural 
law concept and the American colonists invoked it in throwing off the 
unyielding yoke of despotism and tyranny forced l;lpon them by 
England.

The Communist concept adopts this theory but such a concept 
is clearly to be distinguished from orderly changes in government· 
brought about through constitutional and lawful means. Chief 
Justice Vinson gave the constitutional answer to this question when 
he stated that there was no such right "where the existing structure 
of government provides for peaceful and orderly change." And our 
Constitution so provides. 

The Founding Fathers, fresh from their o\\'-o revolution, did not 
seek, in molding the Constitution, to forge a. political straitjacket on 
the genera.tions which were to follow them. Instead, they foresaw 
that changes, in time, would be inevitable and they wrote article V 
into the Constitution providing for such changes. 

Applying the rule laid down by the Supreme Court in the Dennis 
and other cases to the problem at hand, and considering the POlitical 
action taken by our Government to suppress rebellions, it becomes 
apparent that changes in our form of government can only be ac­
complished by peaceful, lawful, and orderly means in the manner 
provided for by the Constitution. A Constitutional Convention, 
therefore, would be bound to function within, and in 'accord&nce with, 
the provisions of article V and congressional enablinl acts, under the 
"necessary &nd proper" clause, calling it into being. 
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CITATIONS 

I History has sho"'Il. unfortunately. that government.s hB\'e bHn destroyed from .... lthln both by IIPDU 
of forelp! IOverelgns and by corrupt or overzealous public otnctallll1lld organlZaf.lons. 
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I Locke. E_7 ConC<'ming tbe True and Original Extent of,Clvll Government (I. P. Dutton, ed. 11134), 
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Revolution as a Constitutional Right (11l38)J 13 Temple Lew Qt.• 111; Brt"f for peUtIon.. befora the U 
St.ateB Supreme Court, p.•7. D6IIIIIa V. united StateI, au O. S. 4iM (111S1). 
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I U. S .• Congresa. 8enateJ,Mth Cong.• ~ SeIII.• 1897. Senate Doc. W. Pt. 2. p. -. U. B •• ~ Senate. 

22d Con,.• ~ Bess•• 1833. tJenate Journal. pp. 6IHitl. 83; Am. An. Reg. VIU. 2117; U. B•• Ooapea, BoUIe. 
Mth COIlI•• 2d Bess.• 1897C:~Doc. 353,/" PC. 2, p. 346. 

7 MorJaon. S. F .• and er. H. A •• The Growth of the AmerIcan RepuhUc, lid ed.. O:dord 
Unlvenslty Pms (1942). • 

,. Old South LeB6ets. I. Boston, oonte1n1ng Llnooln's InaQl1Jl'81B p. 3. 
• Thi> IOvemment. by poUtlcal action In 6US~ the doctrine tiuit there Is DO oonaUtutlonaJ ''rI&Il' 01 
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CHAPTER 10 


EXPRESS AND IMPLIED LIMITATIONS CONTAINED IN THE 
CONSTITUTIONAL INSTRUMENT . 

A question vi~rously debated about the time of World War I con­
cerned the limIts-both expreBSed and implied-imposed by the 
Constitution itself upon the subject matter of proposed amendments.' 
It 'Willne observed that, by article V, certain amendments to the 
Constitution were expressly prohibited, namely, (1) those relating 
to the slave tra.de, and (2) those which would deprive a State, without 
its c.onsent, of equal suffrage in the Senate. Article V provides: 
• • • that no amendment which may be made prior to the year one thousand 
eight hundred and eight shall in any manner affect the first and fourth Clauses 
in the ~jnth Section of the first Article; and that no State, without its Consent, 
shall be deprived of its equal Suffrage in the Senate. 

Article V thus contains two express restrictions upon things which 
might be accomplished bv amendment. One of these restrictions 
expired in 1808, and the other is still in force. 

In addition to the express restrictions, it has been argued by reput­
able writers 2 that there are further limitations implied by the veQ' 
nature of the instrument itself which are intended to preserve and 
perpetuate our union and its republican form of political government. 
These implied limitations are to be found in the instrument when read 
as a whole and in particular in the 9th and 10th amendments which 
reserve to t.he sovereign States those powers which were not expressly 
delegated to the Federal Government. Police powers and the right 4 

of local self-government are cited as examples of powers forever rp­
served to the States. 

It had been argued that the 15th amendment W&sunconstitutional 
because it attempted, against the will of the States which did not 
ratify it., to invade the field of local self-government and fix the 
composition of the several electorates.s Similarly it had been urged 
that the adoption of the 18th amendment was an unconstitutional 
exercise of the amending power since it sought to bring within Federal 
control a matter, which, under the Constitution as originally adopted, 
was intended never to be withdrawn from State control. The 
amendment,.it was contended, constituted an addition to the Consti­
tution rather than a revision of a subject already incorporated in that 
instrument, and such a graft upon the Constitution destroyed its 
essential character &8 itw&8.originally agreed to.4 The 19th amend­
ment, on woman suffrage, was· objected to upon the grounds that it 
expanded the propor~ions of the electorate of the sOvereign several 
States,destroymg theIr autonomy.1i ­

All of these problems, of course, have long since been decided by 
various decisions of the United States Supreme Court.' It has always 
upheld the validity of the present amendments to the Constitution. 
In fact, by the time Leser v, Garnett 7 was decided (1922), the Court 
dismissed the argument that the character or subjec.t matter of amend­

84 
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mentsis intrinsically limited by the Constitution itself with onl~' 
summary comment. It stated: . . 

The first contention ill that the po'n'r of amendment conferred by the Federal 
Constitution and sought to be .ex{'rci~ doe" not ext.ent to thi;; amendment, 
bt-cau~e of its character. Thc arg;ument is that 1i0 p;reat an addition to the 
electorate, if made without the State's consent, de~troY" its autonomy 811 a 
political body. This amendment ill in character and phl'8llt'ology preciilely similar 
to the 15th. For each the same method of adoption was pursUEd. One cannot 
be valid and the other invalid. That the 15th iii valid, although rejected by 6 
States including Maryland, has been recognized and acted on for half a century. 
See United Btates v. Reese (92 U. S. 214), Neal v. Delaware (108 U. S. 37m, 
Guinn v. United States (238 U. S. 374), Myers v. Anderson (238 U. B. 368) (p. 
136). 

When the United States Constitution was ptottlUlgated it was nl'C­
essarY, in order to create an effect.ive central Government, that some 
of th"P powers exercised by the State governments be transferrod t.o 
the central government. From the very natur(> of things, t.h(> ("E'ntrat 
~overnment was better suited, in certain situations, to exert'iSf' powers 
tor all the States which the States, acting individually, could not. 
propE'rly do for themselves. This end CQuid not be acC'.omplished 
except by the surrender, 011 the part of the Stat.es, of some of their 
poweNl. The whole scheme of G(lvernmf'nt. bt>came then a distribu­
tion d powers between the central government and the States­
determinations were made as to what. powers were to be delegated to 
the Federal Government and what powers WE're to be reserved to the 
States. 

It is reasonable to assume that the framers of the Constitution 
.divided the powers of governnH'nt between the StatE'S and the Fed .. ral 
Governm~nt in a manner thev then bE'lieved to bl" n('('essarY. TliE'V 
recognized, however, that as' time went on, experience miiht show 
that the Constitution could be improved by changing the distribu­
tion of powers as then made. If it had been intended that none of 
the powers then reserved should ever be taken from thl' States, I&n­
~age undoubtedly would have bl'en used to (>xpress such an intent. 
However, just the opposite took J?lace. At. the time article V was 
under consideration at the Const.ttutional Convention, a provision 
was twice J?roJ?Osed that no State, without ita consent, should "be 
alfected in Its xnternal police" and it was twice rejected by l·he Con­
vention.' Judged by Doth the language rejeeted and the lan."cruage 
finally employed in article V. the t.rue intent would seem to have 
been that there could and would be changefl in th~ dmtribution of 
powers and therefore that consideration could be given to matters 
or subjects not then enumerated in the Constitution. 

This conclusion is in accord with actual praciice: .Amendments 
since the adoption of the. Constitution have been on manymbiects. 
Some have taken frOm the States power theretofore reserved fA) them, 
while others have curtailed the power of the Federal Oovemment. 
Slavery, for e:ample, was originally a matt.er eolely of St.a~·ooneertl 
subject to the ·police powers of the States. The intent tooontinut'l 
State control was, in fact, expressly provided for in·article V preeerv­
ing the safeguards of this control to the States until 1808 M againllt 
any amendment which could have been made. EYen after 1808, 
slavery continued a matter of State concern. How~ver, when the 
time came that the sentiment of the people demanded that eiav"y 
should no longer exist, the desired end wu aooomplished t.hro~h 
the 13th amendment. 
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The 14th amendment invaded previously reserved rights by (Ii. 
vesting the States of their power to legislate with respect. to the in. 
dividual rights of their citizens where before the;r had such power. 
The 15th amendment infringed on State power WIth relation to vot. 

'ing, and restrains the right of States to regulate suffrage not only as 
to national elect.ions, but also to internal elections. The 19th amend­
ment on women suffrage also invaded the political autonomy of the 
States by increasing the number of voters by roughly 100 percent. ' 

The process of amendment has not been a one·way streetz, however. 
Amendments have also been adopted limiting the power 01 the Fed· 
eral Government, the most notable examples being the first 10 amend­
ments. 

In summary it may be said that because of the very nature of 
things, almost any amendment that could' be adopted would take 
either from the States or from the Federal Government some of the 
powers belonging to them respectively under the original Constitu­
tion. In addition, there is nothing to indicate an intention that 
amendments should be confined to one subject matter or another. 
The history of the amendments already adopted and even those 
which were not adopted but were considered, Show that all manner 
of subjects have been entertained. 

Going from implied limitations to express limitations, it will be 
recalled that article V contained 2 exceptions to the amending powers; 
1 was temporary (on slavery and expired in 1808), and 1 permanent 
(equalsuffrage.mthe Senate). The enumeration of these exceptions 
in our fundamental law clea.rly shows that our Founding Fathers 
inte~ded that the subject matter of these provisions was not to be 
changed. " ' 

It lS, of course, a well-recognized rule of construction t~t an earlier 
legislative body cannot bind a later legislative body and, therefore, 

, tile framers of the Constiiiution_ at the Convention of 1787 could not 
bip,d the hands of the States and Congress if they called a constitu­
tional convention today. In the light of this rule, it would seem at 
first blush that the Founding Fathers either wrote into article V a 

" provision that could not be binding, or, if bind~, one that could 
,never be changed--even by the people where ultunate power lies. 
The answer, however, can be found in the clause itself. It does not 
prohibit clla.nge in the representation of a State in the Senate 
absolutely. It only prohibits change where the State or States 
concerned have not consented. It reads: , 

... • • and that no State, without its Conaent, shall be deprived of its equal 
SuBrage in the Senate." , 
It· will be recalled that amendments to the Constitution generally 
need only be ratified by the legislatures of three·fourths of the States. 
In other words, amendments, when three-fourths of the States have 
approved them, become part of the Constitution and bind all of the 
States--even those which rejected ratification. However, in conn~c­
tion with the subject of equal State suffrage in the Senate, the provision 
quoted above goes further and requires not only ratification by thref>­
fourths of the State legislatures, but also the consent of the States 
oonC<.'med. It is inconceivable that any State, especially the smaller 
States, would ever consent to the abolition of equal suffrage in the 
Senate of the United States. but pVAn if Aunh 8. dmnmAtn.nC'.A lliil f'nm" 
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nhout, the present restrictive clause would not bar such a change in 
the Constitution once consented to hy the State or States cOllct'rned. 
On('(' eonsented to, the prohibition would no longer exist. 
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TIME LThUTATIONS WITH RESPECT TO STATE 

APPLICATIONS 


CHAPTER 11 

LAPSE OF TIME AFFECTING APPLICATIONS 

. Whpu two-thirds of the States have applied for a convention, ·the 
~pplieations, supposedl~-, attain binding force. Such action, ordi­
na.rily, ,V'Ould preclude discretionar~' power or decision on the part of 
Congress, sinre articl(> V directs that body to convene a convention. 
As noted in preceding chapters, however, a.rticle \T provides no legal 
sanetion for its own enforcement, and there seems to be no judicial 
pro('pss for enforcing its provjsions. • 

A ('onY(>ntion1. under article V, after the requisite number of States 
have made apptic.a.tion, does not automatically come into being. It. 
must be called by the Congress. 'Whether Congress can be made to 
act has already been discussed. Whether Congress should act and 
when, assuming it is willing, raises still further problems. Does an 
application, for e..1(a~ple, once made, remain always alive and valid, 
or can it become legally ineffective because of a lapse of time that may 
have occurred after its adoption by the State legislature and during its 
pendency before the Congress? Does an application lapse into a 
state of invalidity because, possibly, some fa.ctor intervened to shorten 
its life? 1 . 

The amending article is silent on the subject of what force or effect 
the lapse of time will have on an application. The Supreme Court 
dealt with an analogous situation concerning the length of pendency 
of an amendment proposed by the Congress to the States for ratifi­
cation in the case of Dillon v. Gloss 2 and thought that amendments 
ought not be left open for all time: 

We do not find anythitig in the article whieh suggests that an amendment ()nc~ 
proposed is to be open to tatifieation for all time, or that ratification in some of 
the States may be separated from that in others by many years and yet be effective. 
We do find that which strongly suggests the contrary. 

In the Dillon case, Congress proposed to the States for ratifica.tion 
a resolution which resulted in the 18th amendment. In the resolu­
tion, Congress fixed a period of 7 years within which three-fourths 
of the States had to ratify or else the resolution would have been 
lost, In upholding this action on the part of Congress, the Court 
announced (1) that Congress could fix a reasonable time within which 
proposed amendments liad to be ratified, and (2) that 7lears was 
without question a reasonable time. The Court also note that the 
proposal of an amendment and its ratification were not unrelated 
events: .. 

:is 
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Fir"t, proposal and ratification are not treatt~d as unrelated Ilcts but U.- ~Ileceed­

inb ,.:(eps ill a single endeavor, the lIutufal inf"rcllce being that the.,' are not to 
be widely separated in timt~. Secondl~', it is only when there is d<'cllIl'd to be 
a n('cessity therefor that amendments are to be proposed, the reasollable impli­
cation being that when proposed they are to be cOh"idered and disposed of 
prt'~l'ntl)'. Thirdly, as ratification is hut the t'xpressioll of the approhutioll of the 
people and is to be effective when had in three-fourths of the States, there is a 
fair implication that it must be sufficiently contemporaneous in that Iluulber of 
States to reflect the will of the people in all sections at relat.ively the Sllllle pt'riod, 
which of course ratificatioIlllcattered throuJ!:h II. long serie:; of years would not do.' 

III passing on this case the Court enunciated the so-called "con­
temporaneous" test and it would seem logical to apply this same 
interpretive technique in dealing with State applications for con­
stitutional coilventlons. Certainly there is nothing in article V 
which suggests that an application of a State, once made, is t.o hf' valid 
for all time or that the application of one State may be separated from 
tho:ie of other States by many years and still be effective. On the 
contrary, the implications seem to go the other way. Using the same 
reasoning which the Court employed in Dillon v. Gloss, quot€'d above, 
and employing it by WRV of analogy, it would appear, first, that State 
applications and tlie calling of a convention are not unrelated acts 
but are succeeding steps in a single endeavor, not to be wid€'ly separ­
ated in time. Secondly, since it is only when legislatures deem amend­
ments to be necessary that applications for a convention are made to 
the Congress, a reasonable inference is that such a convention is 
needed to "presently" dispose of the needs of the people. Thirdly, 
since an application is made in response to popular' demand and is 
effective when made by the legislatures of two-thirds of the State$,· 
"there is a fair impliCation. that it must be sufficiently contemporane­
ous in that number of States to reflect the will of· the people; m'·4 
sections at relatively the same period" which applications."scattered 
through a long series of years would not do." From this ·the·co~ 
elusion may be drawn that an application ~hould have force. 'for .a 
reasonable time only.'· .... .' 

CITATIONS '. '>;. '" 

I Tbe duty of -erIDc or developing IIOlutions for IIOlvmc tbese problems 1Inally devolves on Collire8S. 
Tbe States, IIlllDf;fcIpatlon, may Influence the Congress IIDd even OIJIlvol Ita decision to lOme d_ "F 
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Is a aerIeB ofreJated eventa,lIUOOeedlDl stepalu a single endeavorwblcb .baald be reuonablyrelated In u.. 
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POLITICAL QUESTIONS 

It is well settled that the courts will not decide "political ques­
tions." 1 The principal reason is that the duty to determine such 
questions is to be found in the executive or legislative branches of 
our Government and not in the judicial. When a case is presented 
involving a political question the courts will look to the so-ca.lled 
political branches of Government, i. e., the executive and legislative, 
to learn what position those departments have taken in the. matter. 
The courts then act in conformity with it. The result of such proce­
dure is that the merits of the case are not decided as an independent 
question br the courts; rather the action of the ~litical department 
concerned becomes a rule of decision which the courts accept as 
controllin~.2 

A reading of the cases indicates that the most important facet 
in the development of the doctrine, ·insofar as it is pertinent to this 
thesis, was the fact that the political departments in the normal 
performance of their functions, had better means and facilities avail­
able to them to determine the question involved.' Most questions 
of ~licy are based upon the needs and exigencies of the times in 
which they arise. They involve an a,Ppraisal or enluation of ec0­
nomic, social, and \>Olitical issues which' can hardly be reduced to 
exact terms for admission as evidence in a court of l&w and of which 
the courts cannot reasonably take judicial notice.' . 

As a result, the courts, in developing the "political question" 
doctrine, have given a finality of action to the decisIons of ourrolitical 
departments. Many illustrations are to be found in the field 0 fore~n 
relatIons. In Doe v. Braden, for example, the courts refused to m­
quire into the constitutional powers of the King of Spain with whom 
the United States had negotiated a treaty.~ Objection was made 
that the King, at the time the purchase of the territory of Florida 
was being considered, could not annul certain grants of land he had 
made earlier to Spanish citizens within the territory. The court 
refused to consider the objection, stating that it was for the President 
and the Senate of the United States to determine whether the King's 
powers were sufficient in this instance. Whether our Government was 
right or wrong in interpreting the King's power under Spanish law 
was not cOntrolling. The conduct of our foreign affairs requires that 
the State Department have a wide latitude in determining issues in 
the light of our political needs. To pennit others to overrule questions 
of policy would greatly hamper the conduct of our foreign negotiations. 
Chief Justice Taney stated the Court's reasoning thusly: • 

• • • it would be impossible for the executive department of the Government 
to conduct our foreign relations with any advantage to the country, and·fulfill the 
duties which the Constitution has imposed upon it, if every court in the country
was authorized to inquire and decide whether the person who ratified the treaty on 
behalf of a foreign nation had the power by the constitution and laws, to make the 
engagements into which he entered. • 

40 
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"'Whether a treaty has been broken has also been held to be a matter 
which the court.s will not determine. In Ware v. Hylton 7 the United 
States Supreme Court stated: 

These are considerations of policy, consideratious of extreme magnitude, and 
certainly, entirely incompetent to thc cxamination and decision ot a court of 
justice. 

One of the' leading cases involving political questions is that of 
Taylor v. Morton 8 where it was pointed out that the courts had no 
suitable machinery to determine such questions: 

These powers have not been confined by the people to the judiciary, which has 
no suitable means to exercise them; but to the executive and legislative depart~ 
ments of our Government. They belong to diplomacy and legislation, Dot to 
the administration of existing laws. 

This view ha.s been expressed in other cases covering many different 
subjects such as the be~nning and ending of wars as declared by 
Congress and the PresIdent,' control of aliens,!1} guaranties of a 
republican form of government under the United States Constitution,!1 
recognition of foreign governments,I2 domestic violences.11 These cases 
all treat political questions as ones which should be properly and 
finally determined liy the legislature or the executive. 

There is no precise rule which can be cited to describe what is 
meant by the term "political question." As noted above it has been 
applied to a variety of issues. John P. Frank states that it is more 
amenable to description by an itemization of the subjects declared 
to be political by the courts than by a broad generaJ. definition.u 

Charles Post says that the term "political questions" is a magical 
formula which' has ·the practical result of relieving the courts from 
the necessity of further considering a particular problem. II It is a 
device, according to Post, by which the courts transfer the responsi­
bility for deciding questions to another branch of Government. 

It is evident from a review of the cases that, upon declaring an 
issue to be political, the courts disclaim all jurisdiction or authority 
over the question and accept the decision of the political depart­
ments.16 Some of the reasons for these declarations are apparent. 
For example, the Constitution places the duty on Congress to detre­
mine the qualifications of its own Members. The courts would not 
pass upon any issue under this provision because someone else, namely, 
the Congress, has the clear and unequivocal responsibility to make 
the particular decision.17 . 

John Frank points out that,. in some instances, courts declare 
issues political because they are reluctant to hand down orders 
which, due to the lack of proper tools, they are unable to enforce.11 
He notes that the judiciarv, in many respects, is the weakest division 
of government, dependent. for its effectiveness upon the acquiescence 
of other branches of ~overnment. 

Two other categones of political questions-ones directly in point 
in this dissertation~oncern (1) problems which a.re soluble only by 
legislative action, and (2) problems where the action involved requires 
information which a court cannot obtain. For example, in Coleman v. 
Miller,19 the Supreme Court was asked to decide how long was a 
reasonable time for the pendency of a constitutional amendment 
before the States. In determining that the question was a political 
one and for the Congress to deride, the Court noted that the issue 
involved a variety of political, social, and economic conditions 

http:enforce.11
http:decision.17
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eyicicnn' on which <.'ollld not be nppropl'illtch' received Jll n ('Oll!"t. 

Chit>f .rustiee Hughes stuted: 2(J • 

... ... ... t I'c qllcstiou uf a reuFollubl., t illl!' ill rn:IlJY I'asc~ wOllld illynJn~: :,- ill 
this CIl!'£' it docs illYol\"(', unapprni"al of a gr"nt Vllril'tv of rm't~hnt (,()lIJiti"Ii~" 
poJit ica!' ~ocial, and economic, which CIlIl hardly hI' ~ai(f til tic within the apl)ro­
prittte rallg(' of e"idence rcceivable ill a court of jUMic(' a.nd as to which it would 
be llll cxtrln'a~allt ext elision of judicial uuthority to a~;;crt judicial notice. '" '" ... 

Similarl,'" in Colegrove v, Green 21 the Court would not int·erfere with 
the rNlpport.ionment of congressiona,l districts within a St.ate upon 
the ground that the legislature was better equipped to acquire informa­
tion and set, up a. sound distrietiug syst em. So aL<;o ill Chieago and 
Southern Airlines v. \,yat-erman Steamship CO,,22 t.heSupreme Court 
declined to review a decision of the Ciyil Aeronaut.i<'S Board relating 
to internat.ional air transportation, hecause t.he evidence needed to 
make 11 proper detennination in the .case depended upon information 
on forE'ign relations unaya,ilahle to die Court.. . 

It is probably easier t.o look to the effects or results which these 
decision~ hllYC on issues rather than t.rv t.o reconrile the reasons under­
lying the. <le(·isions. The fact is, however, that the Supreme Court 
has expanded, over the years, the number of subjects which are classi­
fied "political quest.ions." Many of today's political quest.ions might 
well h8\'e been justiciable 'had the Court so wished to decide them. 
In general, it may be said the Supreme Court has found it more prac­
tica] Rnd expedIent to leave the decision of certain questions to 
governmental bodies more appropriat.elv adapted to decide them. 
And so far as the amending clause, article"V, is c.oncerned, at least four 
meIP.bers of the Supreme Court han stated that Congress has undi­
vided control over the process: 

Undj\'ided control of that process has been ~iven by the article exclusively and 
completel~' to Congress. The process itself is 'political" in its entirety, from sub­
mission until an amendment becomes part of the Constitution, and is not subject 
·to judieial guidance, control, or interference at any point,lI 

Argument ma.\T be made that where an appropriate agency of govern­
ment. has failed or refused to act, the courts will be unable to deter­
mine a particular issue because tbe,\' will have no express view of the 
8genc~' to ent.ertain. What such an argument fails to t.ake into 
account is that inaction or no action can be regarded as a positive 
position taken hy t.he agency concerned,24 All the courts need do is 
determine that the question is one which should he properly decided 
b,v l\ particular agency and leRve it, with the agency t.o decide it. Post 
has t:~tly o~lt.lined the propo~i!ion: When th.I:' .Court declare~ a question 
"poht1cal" It, accepts the oemsJOn of the pohtIcal depa.rtments whetJu,;l' 
the dpcision be expressed or not expressed. He stated: 

... * ... when a court declIne!' a qUl'stion to be a political quest.ion, it disclaims 
all juriR<iiction and authority overt-he question and accepts the decision of the 
political departments, whether this decision be expressed by act of Congress, 
official :;tatement or declaration. or treaty, though such decision may well be found 
in t.he nb~;I'nce of such expressiollE.25 

'I'hp fact that the matter is left in midair, so to speak, would not 
seem to foreclose the courts from deriaring' an issue politieaJ.26 III 
fact the ~upreme Court, in Coleman v. ~filler, has illdicateo that SUell 

is tlU' ea.s(', ill slatill'; \lw.t fa.iJu!'n on the part. of Con6Tess to set up a 
J'(llLSOllllhh, tillle lin,i:'llj,," III rnlif:("I,liOTI (If anwn<lmcntr did 'In t ('/lSf 
IIpOIl !Ju' "'''fI'' ~ ,I" .. 1'1/1 :i,ri>!' of ,fl'l'icli.w \I·hilt ('Il:l",1 i~ 111<"; 

"rl'II.:~(lll .",. lir:: •• " 

http:politieaJ.26
http:expressiollE.25


I 

1303 


,.,
Fu'rn \1, C"'X,Ti ITTIo)"\ ,L f'OX\· •. ·, TrO:\ t. J 

C I j'.\'i 11):0.; ~ 

~ ""llIou:!hh\', 1"11' ('un"IHuflo:L11 La"" 1'[ 1hl' 1 Idll'.: ... ta!··..: .1"1:)" HI. 1:12'; 

~·}~i{'ltt. ;rhf"UOl'frbu.'Qr Political C.lU(,~lilli~:: ia Iltt· i'I"\I'''~1 r',mrts 'Ur.?"}. 'oj, 'Y!rm·'.:-ot..! 1.J\\ 1", -I"" h 

: ("OltHJI:UI \". ~J m"r. an; t" , ~ _~;nt 4.i4 (Hri~) \, 

• INd .• ·1.'.:1· t.14 1111:1\1). 

, 16 Hflw.I>1.; (t. ,<. 1!!.'3'. 

, If\ 1I0w. n:lf>. I\:.~ it·. S. W'l). 

• ;j n"l!. 1l1li. 2'~1 t\;. S. 1.:11.". 
• 2 Curl. 4·;f. 4til (C. C. :\I",,~. I""i) :lfT·(~. 2 lIb"k 1"1 '.l'. ~. 11;1\2,. 

Tbe I'rot.ectorj l2 Wall. jllO (U. ~. J~jl); H,ulIIlIl)l\ ". Dillon. ZI Wall.•3 n:. "'.IS''';; t·nlt... 1"""'s \'. 
12'J P8Cka~'''~. l'l'u. Case No. 151141 (18(;2). 

:0 Chln~$(' Exclusion Case, 131) e. S. 1\81 (ISSP). 
" Luth!'r ,'. Dorden. i How. I. 42 (U. S. 1849), In tbls Ca&.!. tb·~ (1nlt~d Slalt'S Supreme Court olls-'fl'c,1 

that "when the Senators BIId Reprc~ent8t1vr's oC :l state are admlttoo Into·the councils of thl' t·nion. Ih­
authority of the government nnder wblrh tbey arc appolntt'd. as well as Its republIcan cbaraeter. II n't'O~. 
nl7A'd by the proper constitutional authority. And its dt1Cl!llon Is binding on p"er~' other dt'Ptll'tmpnt of 
lb.) govtlrnmen~ and could not be questioned In a ju41clai tribunal." See also PDdflc Telepbone CO. Y. 
Or"IIOI1, 223 U. tI. 118 (1912). 

It Rose v. Dlmley," Cranch 2{l (U. 8.1808); United States Y. JOintcJat, II Wheat. It! (U. 8.183). 
os Luther v. Borden 7 How. 1 (U. S. 1849). 
II FrankiiiJobn P., "Political QUllStlons" set out In ~l1preme Court and Supreme Law, edited by Edmond 

~. Cahn, diana Unlv. Press. Bloomington (l9M). 
/I Post, Charles 0., lr., The Supreme Court and PolltlCIII Questions (Baltimore: The lolma Hopkin' 

Press, JIl36). 
:e Post, p. 124. 
1T U. S. Constitution ••-.rt I, see. 3. 
" Frank, p. ag. 
:0 307 U. S. 433 (1939). 
:JII Coleman v. MUler, 307 U. S. 433, 453-4M (1939). 
" 328 U. S. 649 (1946).
'1333 U. S. 103 (1948). . 
,. Coleman v. MUler, 307 U. S. 433.459 (11139)• 
.. A notable example Is wben Congress faUed to reapportion Congressional districts after the 1920 census. 

It was clear, because of attendant publicity, tbat Congress. by Its inaction, intended to do nothing about 
re:'pportlonment . 

.. Post, p. 124. 
• See also Frank, citing PO!'t, p. 37. 

37 307 U. S. 433, 462-453 (1939). 
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CHAPTER 13 

"REASONABLE TIME" AFFECTING APPLICATIONS 

The conclusion rea.ched in chapter 11 that an application remains ill 
force for a reasonable time raises the further question of what 
constitutes a "reasonable time." Orfield suggests that the maximum 
life. of an ap'plication should not continue for more than a generation. 
QUite possloly a reasonable time may be measured by chan~es or 
improvements of the social or economic conditions out of which an 
amendatory move aris(',s. The purpose underlying each application 
no doubt should also be taken into consideration. l 

The cases of Coleman v. Miller 2 and Wise v. Chandler 3 before the 
State courts of Kansas ond Kentucky presented for judicial determina­
tion, among other things, the question of what is a reasonable time 
under article V. Both cases involved the question of the validity of 
a State's pl1~orted ratification of. the proposed child-labor amend­
ment more tlian 12 years after it was proposed by Co~ess.4 The 
United States Supreme Court, in Dillon v. Glass,s h8.d earlier held that 
Congress, in prop<HIing an amendment, could fix a reasonable time 
for ratification and that the 7 years which it had prescribed for the 
adoption of the 18th amendment. was, without question, a reasonable 
time.' The Kansas and Kentucky cases offered an op:portunitv for u. 
further J'udicial decision on whether a reasonable ·tIme had been 
exceede in those instances.7 

The State courts reached opposite results, the Kansas court holding 
that despite the lapse of 12 y-ears the proposed amendment still 
reflected the "felt needs of the day" and was, therefore, still open to 
ratificationi' B the Kentucky court, on the other hand, holding that 
a reas(;mab e period during which the State might have a\lted had 
~ired, and that a resubmission of the proposed amendment by 
Congress was necessary if further action was to be taken on i.t.' 

However, the Supreme Court, in Coleman v. Miller,lo dccided the 
question by concludin~ that it was essentially political and not subject 
to judicial determinRtlOn. In so deciding, tlie Court reasoned that, 
inasmuch as the Constitut.ion set forth no sR.tisfa.ctory criteria for 
judicial determination of the question, r.nd sincfl a decision would 
lllvolve an appraisal of a great va.riety of political,. social, and economic 
conditions, the question was more appropriat.ely one for congressional 
than forjudicial determinat.ion. 

The' Court distinguished DiUon v. Gloss II on the ground that 
Congress had set a definite time within which the proposed Ilmend­
mrnt hod to be ratilird. It did not follow, as the Court pointed out. 
that when Congrcsshos not. set. a time limitAtion. the courts had to 
take on the responsibility of drcidillg "hut ('OIlRt.it,lIt,es a rcr..!;onnhle 
time. 12 

""hell n propm;"d nml'lulnwnt. iH hn!'>C'Cillpon Uw ne('ds, economic or 
otherwisl', of the Kntioll, il is 11I'("(,SSIU·.r ttl t'onsi(l"r, in dflt.nrmillill;; 

!t 
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,..·ha t is /I T!'usonable time, the conditions then prevailing tbrou~hout 
the (·oUlnr:;. 111111 whether thry hall so fur clulIlp,d sillce the suhmission 
(If the proposed amendmt'nt as to muk the proposul no longer respon­n 

~ive to the ('onceptiob which inspired it. A::; the Supreme Court 
~tated (p. 453): 

In short, the question of a reasonable time in many ease!! would involve, as in 
this (~a~e it does involve, an nppruisal of a great ,'ariety of relevant condition!', 
political, ~OCilll, and economie, which can hllrdl~' be said to be within the appro­
priate Tan!!:e of evidence receivable in a court of justice and :\!l to which it. would be 
an extravagant extenRion of judicial authority to assert judicilll notice liS the basis 
of deciding a controversy with respect to the validity of an amendment actually 
ratified. On the other hand, these conditions ,are appropriate for the considcr­
Rt.ion of the political departments of Government. The questions they im..olve 
Me es,"entially political and not justiciable. They can be decided by t·he Congre!'s 
with the full knowledge and appreciation B.c;cribed to the National Legislature of 
the political, social, and economic conditions which have prevailed during the 
pf'riod Hillee the submission of the amendment. 

It, must cert.ainly be conceded that what is a reasonable time in one 
situation will Dot necessarily be reasonable in another. To illustrat~: 
A comparatively short time could probably be held reasonable in the 
case of an amendment necessitated by the exigencies of So national 
emergency such as a war or an economic crisis, whereas a much longer 
period would conceivably be reasonable in the case of an amendment 
changing the term of office of the President. The suggested test 
laid down by Jameson 13 which seems to be a workable one is that a 
proposed amendment- . 
has relation to the sentiment snd felt needs of today, and that, if not ratified 
early while the sentiment may fairly be supposed to exist it ought to be regarded 
as waived * • •. 
Such a test certainly sets up no rigid rule which will result in a similar 
time limitation being applied to every case. It only prescribes that 
an independent jutkment should be used in each particular case in 
deciding whether sufficient time has elapsed to reuder the pa.ssage of an 
amendmellt unnecessary from a practical standpoint and unsupported 
by general public sentiment. 
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CHAPTER 14 

WITHDRAWAL OF STATE APPLICATIONS 

.May a State, on~e hav~ng mad£' applic,atiol)- for t.h~ ca:ll of a con,­
Sht.Ut.lOl1a.l conventIOn, WIthdraw or resCInd )ts apphcat.lon? Sonje 
writ.ers 1 on the subjert beJi('Ye that t.he legislatures may do so;at 
least one does not.. . 

Tlie Supreme Court in Coleman v. Miller,· on the question of 
whether a State could withdraw or rescind its prior rejection of a 
proposed amendment to the Constitution, stated that the- matter 
concenled a political question over which Congress had the ultimate 
power of decision. Congress, with respect to the 14th amend­
ment, did not permit the Stat~ of Ohio and New Jersev to rescind 
their ratifications of trlat amendment. It has taken no Position with 
respect to the withdrawal of State applications. 

If precedent of the ratification process is followed, then' it would 
seem that legislatures could not withdraw their applications.a• 
However, the wisdom of applying such similar reasoning ma.y well 
be questioned.a• The resdnding resolutions of Iowa' in 1945 and 
of North Carolina 6 in 1951 bot.h point out that t.heir applica­
tior-ls were being '\\ithdrawn because of the change in wotld . con­
,ditioDS following World War II. It would not seem politieally Wise for 
the ,Congress to refuse to permit withdrawal of a State .application 
where there was good reason to believe that a proposed ,amendment 
would be 1lJldesirable and would run counter to the public interest. 

The req1lirernen.t., dieeU88ed ill .oth81' chapters, that applications bE' 
"~8·" ~ related, generally, in subject ma.tter would 
have redUced ..eaning if States were not pennitted to rescind their 
applications,. Such a requirement would not, in truth and in fact be 
.et, ,sineethe general sl'lltim.ent for 1J. convention could not be said to 
..t an the aeeeB8fll"f t~s .of the States when .o»e OJ' more of 
these:Sta,tes.-e ~ .. .;.thdr.&.... their f1PpIi-~,. 
.' 'T,De ~U:JtitM4e ~&egisla.tme ~s to be tOM trithdrewal 
a$ • per.m_dMe ~~ 12 ~ m !the 188t 12,.~ ehoe 
;ha,ve .doptiecil resohmions resc.indingtheir applications. 'The &ppJj.. 
r.ation process is, of .course, distinguishable from the ratifying 'fA 
proposed amendments. In the one instance, in a State application 
only 8;11 initie.t>iJlg Ild.ion is sought with no one finally committed to 
the Bubatantiv.e pl'&position contained in the application, not even 
the S~ which slII'bmiit.S it. In the other instance, Congr.t>.ss 'bas com­
pleted its work t8illtil ·is committed to the position outlined in the pro­
posed amendment. Furthe~ many States submit applice.tions for 
t.he sole purpose of prodding vongresS into taking action on a proposed 
ameudment pending in the Congress, without ever having the slightest 
hope Lhat Congress will c.alI a collvention. To hold them bound to 
their petitions would not he a politic or realistic approach. Since this 
qUest.IOIl, like others, is a polit.i(~al onE', Congress notwit.hstanding its 

46 

http:Congr.t>.ss


1307 


I­n:DEHAL CO:\ST!T{;TIO:\.~L co~n::\ TWX i I 

Pf. diP!' d(,l'isioll 011 till' 14t It UlllI'IUlml'llt (,llllld \'('1','" l\'I'll Ih'I'lIU' lit!' 
~tlltPs, wlwll it' so fillch; it to he in thr puhli(' jllt('!'('~t. to \\'it\;dl'l1\\' 
t.1H'ir applications. 
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PART V 

RATIFICATION 

CHAPTER 15 

REJECTION OR RATIFICATION 

The question of whether a State, having once rejec.ted, may later 
ratify a proposed amendment had, until Colaman v. Miller,' long 
been the subject of contronrsy. Several writers had taken the 
position that since article V in terms provides for only affirmative 
acts, only such acts can have any effect; rejection would be of no 
more consequence than complete inaction. 2 Thus it had been argued 
that ratification by 0. State which had previously rejected a proposed 
amendment is valid and js as complete and as binding as though there 
never had been any negative expression.3 This analysis has found 
support in aetual practice and is evidenr-ed by the fact that several 
States have effectively af'sent,ed lito constitutional amendments after 
prior rejections. In the case of the 13th amendment, New Jersry 
first rejected the amendment in 1865, and then a.dopted it the following 
year. In respect to the 14th amendment, four States (Georgia, North 
Carolina, Virginia, and South Carolina) re~ccted it when first presented 
but subsequently·ratified. The ratificatlOn was treated as valid in 
each case," 

So far as can be determined, in every inst.an~e where ratification was 
made prior to the iHsuance of the Federal p~oclamation. that the amend­
ment had been adopted, the Sf,ates which first reJected and later 
ratified were included in the list of States designated by thtl Secretary 
of State as ratif,Ying. It seems clear that on the basis of actual 
praetice, a rejectIOn ma.y be subsequently ra.tified. In addition, tho 
proposition is sound in principle. Certlunly a legislature'S act:on of 
rejection ought not act with the fmality of an executioner's ax. 
Changing social conditions, or a better educated point of view, may 
make it more desirable for the States to reverse their vote. As 
Frank W. Grinnell, writing in the American Bar Association Journal, 
stated: 6 . 

No one knows what amendments may be submitted in the future as the result of 
political excitement; and, if the entire national structure is to be submitted to the 
hasty political action of State legislatures without an opportunity for reuonsidera­
tion tlie country may wake up and find itself in a most serious situation Borne day. 

This important question was finally presented to the Supreme 
Court in the cases of Coleman v. Miller e and Wise v. Chan<Her.7 
The St.ate courts IJad reached opposite r-onclusions. The Kansas 
court in Coleman v. Miller adopted the i3osition that a legislature 
could validly ratify a proposed amendment even though t,liere had 
been a prior rejection. The Kentucky court, on the other hand, 
reasoning by analogy to "offer and acc"ptance" in contract law, 
refused such a view and held that a rejection of the congressional 

4" 
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offer to the proposed amendment, exhauste.d a State's power with 
respect to tht' particular amendment concerned. -It also held, reason­
ing negatively, ~hat a rejection by more than one-fourth of the States-:­
(article V reqUIres three-fourths approval)-renders an amendment 
null and void and thus no longer open to ratification. 
Howev~r, the Suprt'me Court., when Coleml).n v. Miller' came before 

it on appeal ruled that the issue was essentially a political one which 
Congress should properly decide. The Court cited as reasons for its 
decision (1) the historical precedent in which the Congress declared 
abortive the attempts made by Ohio and New Jersey to withdraw 
their ratifications of the proposed 14th amendment,' and (2) the fact 
that there was a complete absence of any "basis in either Constitution 
or statute". for judicial interference.10 

A question not raised in the Coleman case, supra, and still lef_ 
without judicial determination is the converse one of what e1ffct would 
a .legislature'~ priC?r ratificat~on have o~ ~ts subse'luent ~ttempt to 
WIthdraw ratificatIOn? PuttIDg t.he 'polItical questIon asIde for tbe 
moment, it would seem to follow logtcally, that if a State can with­
draw a prior rejection, it. would be empowered to withdraw a ratifica­
tion, at least until such time as the requisite number of States (three­
fourths of the States) have ratified. However, there are those who 
say that such a withdrawal would be ineffective.11 Many -of these 
authorities, in support of tbeir views, draw an analogy between the law 
of.contracts and article V stating that an offer of a proposed amend­
ment, once accepted; is irrevocable. They 1I.1so point out that prior 
ratification, being a positive act, could not be wittidrawn without con­
siderable inconvenience and confusion. No State, for example, could 
know. what the exact status of a proposed amendment is il another 
State is permitted to withdraw its approval. It would be difficult 
to know when three-fourths of the States had ratified. 11 Such a 
Contention would seem to have little merit today. It would be a 
simple problem in this day and age to determine at any given time 
whether three-fourths of the States have ratified. . 

Congress has already been confronted with this question. The 
legislatures of Ohio r..nd New Jersey first ratified the Hth amend­
ment and then passed resolutions withdrawing their consent. In 
seeking to determme whether a sufficient number of States had ratified 
the amendment, Congress adopted a resolution requestinE the Secre­
~ of State to submit a list of the States whose "legislatures have 
ratified the 14th article of amendment." 11 Secretary Seward's report 
called attention to the action of Ohio and New Jersey l' and stated 
that if their ratifications, notwithstanding their attempted with. 
drawals, were still.in full fOn'-8 and effect, the amendment had become 
part of the Constitution. l' Congress thereafter adopted a concurrent 
resolution which, after reciting that three-fourths of the States had 
ratified, including Ohio and New Jersey, declared the 14th amend· 
mert to be a pe.rt of the Constitution.1' 

The Supreme Court, in the Coleman case, noted, with approval, the 
above action by the Congress and the fact that Congress took it upon 
itself 17 to decide the qupstions. While the specific question of ratifi­
eati"'n Iollowed by attempted withdrawal was not prt>Scnted for 
dedsion, the reasoning of the Court clearly indieate~ that if the probe 
lem ever arises, it too will be classified as politicaL Tht Court no 

http:still.in
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doubt would refuse to disturb historical precedent, but could accept 
as final the political interpretations of Congress. Thl:' Court stated: III 

We think that in accordanee with this historic precedent the question of the 
efficacy of ratifications by State legislatures, in the light of previous rejections or 
attempted withdrawal, should be regarded 88 a political question pertaining to the 
politic&l departmenta, with the ultimate authority in the Congress in the exercise 
of its control over the promulgation of the &doption of the amendment. 

In the light of the Coleman case, it would seem that state court 
decisions and the views of law commentators on the subject have 
been rendered academic. Having been declared a political question, 
Congress, in its discretion, may permit the states to withdraw their 
ratifications or not, depending upon the political expediencies of the 
moment. AB a guiding rule, Congress may well permit withdrawal 
of ratifications at any time prior to when three fourths of the states 
have applications simultaneously pending before the Congress. In 
this way, Congress will know what the general sentiment among the 
legislatures is at all times, something that a prohibition on rescinding 
action would not do. 
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CHAPTER 16 

STATE RATIFYING CONVENTIONS 

. Problems similar to those involved in a Federal constitutional con­
vention may be found in the makeup of State ratifying conventions 
called by the Congress pursuant to article V for the purpose of ratify­
ing proposed amendments to the Constitution. Has Congress, for 
example, the power to prescribe the time, place, and manner of meet­
ings, of State ratifying conventions? May it control the proceedinD7 
In what manner and to what extent may States participate in ratiJy­
ing conventions? To what extent does article V govern these pro­
ceedings? 

The congressional proceedings leading to the proJ)088.l of the 21st 
amendment clearly show that there was consideraDledoubt on the 
question of congressional control over State ratifying conventions. 
Two prominent peopl~, ReJ>resentative James M. Beck and former 
Attorney General A. Mitchell Palmer,_presented legal briefs ~ 
different opinions. Representative Beck submitted that Congns 
was limited to direct~ that ratification be by either State coDventioD 
or State legislative actlOn. He believed that the details of fprmiDg a 
eonvention had to be left to the individual State legislatures. 1 

. Mr. Beck's position finds support-at least in result-in Herman 
v. Ames' study on the amendmg power under the Constitution!
Ames noted historic precedent for such action was to be found in the 
ratification action of the Constit.ution by the original 13 States. He 
poin~d ~ut that neith~ MlI.dison nor any other de1..te to the 
Constltutlonal Convention of 1787 thought of the details of State 
btifying conventions, which indicated to him. that the matter ought 
to be left to the States. 

Atklrney General Palmer, contrary to the position taken by Repre­
8entati 1e Beck, argued that, since amending tbe Constitution waa 
purely a Federal question, Congress had the mandate of'setting up 
procedUl'e1il tond specifying the details of the convention.' He stated 
that Congress in calling conventions wou1d- . 
~ • • prescribe &1l the essentials DeCIlII&rY for the DOminatiOD and eleotIoG ~ 
·delegatee thereto, and the time, place of lJ'eeting, and coDdu~ 01 the -~ 
(p.1M). 

; Attorney General Palmer, like Mr. Beck, could also tum to the lepl 
iextbooks for support of his own ~tion. In Political Science anei. 
Comparative Constitutional Law,' John W. Burgess states that since 
~e Constitution itself did not elaborate the details aa to ~e form of 
.the convention, "it therefore impliedly leaves that to Co~" to 
;,evelop under the "necessary and proper clause of the CoDStitution." 

Congress, at the time, however, never took & determ.inatiTe position 
on the 21st amendment and stated only that ratification WB8 to be 
by "convention in the several States." 6 No doubt CoDgl1ll8 deeicled 
that it was the wiser approach to follow the precedent set at the time 
the Constitution itself was originally adopted and limply place the 

It 
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matter in the hands of the States. This approach not only offered 
an easy way out of the difficult legal problems involved, but it also 
pennitted Congress to escape the compliclltcd and burdensome task, 
In the event it decide-d it had such POWCI', of setting up an elaborate 
procedure for establishing and controlling the conventions. 

When Con~ress rt'fused to decide the-s(I qu(\stions and handed the 
matter, carte blanche, to the States, the responsibility for determining 
the proper method of calling State conventions, their powers and 
duties, pUl'SUallt to the congressional f<'Solution proposing the 21st 
amendment, was left to the courts. Several Stdote decisions lend aid 
in clarifying the situation and indicat,p, the status of State ratifying 
conventIOns. In an advisory opinion,'! the Supreme Judicial Court of 
Maine decided that the State legislature had the power to call the con:­
vention and promulgate rules of pl'ocedure, but that such provisions 
had to be reasonable. It pointed out ihat a convention was to bo 
distinguished from a legislature only in that a State convention was 
calltld for a specific purpose, while the legislature is called for general 
lawmaking purposes. It also stated that a convention, once organ­
ized. has the solEI power to act on questions of fraud and irregularity 
in the election of its delegates.7 

A question also arose in· Ohio on whether State legislative action, in 
setting up machinery for convening a convention, is subject to ~ 
referendum to the people. The Supreme Court of Ohio, in State ex 
reI. Donnelly v. Myers,- held it was not, basin~ its decision on the, 
holding of the Uruted States Supreme Court m Hawke v. Smith.' 
Hawke v. Smith concerned an earlier Ohio case where an aetion w~ 
brought to restrain the Ohio secretary of state from preparing ballots 
for submission to the people of a referendum which, pursuant to the 
Ohio constitution, provided for referendum on the action of its legis­
lature whenever it ratified an amendment to the Constitution of the 
United States. The United States Supreme Court held that the 
referendum provision of the Ohio constitution was in direct con1lict 
with article V which does not permit the peopl~ directlYl tAl vote on 
the ratification or rejectment of any amendment.· In so nalciing, the 
United States Supreme Court went on to rule that ratification of a 
constitutional amendment is not an act of legislation within the 
accepted sense of that word.1o • 

The Ohio Supreme Court applied the reasoning of the Hawke case, 
to t.he question of State conventions and held that State action in 
aettin~ up a convention is similar to State action by its legislature in 
.ratifymg an amendment and that the legal machiriery in assembling 
• convention could not therefore be subject to referendum. 

It might be well to point out that in the Hawke case the referendum 
was sought after the State lelrlslature had ratified the constitutional 
amendment, whereas in the ]}onnell, case the question was whether 
,the State ~egislature'~ action in setting up a con!ention was subjec~ 
to referendum. While the Donnelly case declded that no s~cl) 
referendum could be had, the dissent~llg opinion stated that the setti~ 
up of a convention through State legislative enactments could only be 
onewed as a State function. The opinion argued th,t it is as much,a 
matter of State l~ation and State cognizance as are the laws prO:­
viding for the election of the memhers of the legislature. While such 
reasOning may bave logic on its ~ide, ~t neveJ:tlieless ap~,that th~ 
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mor~ g(,ncrally acccpt('d vi ~w ill the cases follows the majority opinion 
t,hat amending the Fed('ral Constitution is a Federal function.l1 

SincE' a State may not require a refl'l't'ndum, it follows that it would 
haYt' lIO right to impose, as a c.()ndition for ratification, do provision
which is BOW fOUlHl ill t.he constitution of the Stat.e of Missouri that 
"t,he legislature is not authorized to adopt nor will the people of this 
State ever assent to any amendment or change of the Constitution of 
the United States which may in any wise impair the right of local self­
government belonging to the people of the State." 12 So also, a State 
Constitution would have no authority to impose limitations, as ara 
now found in the constitutions of Florida and Tennessee, that no con­
vention or legislature of the State shall act upon any amendment to 
the Constitution of the United States unless such convention or 
legisla.ture shall have been elected after the amendment is submitted.ll 

ft appears t.hen that the people have no direct power in, and the 
State legislat.ure may not seek a referendum in, tne ratification of a 
proposed amendment either by a State le.gislature's action or. by 
convention. The States, in line with historic precedent, may establish 
reasona.ble rules for ealling arid organizing State ratifying conventions, 
but the conventions once convened may promuJ~ate, following the 
conclusions reached in chapter 5, rules to govern the1l' own proceedin~. 
Since ratifying conventions have only one duty to perform, that lS, 
approvin~ or disap{>roving a proposed amendment, the scope of their 
deliberatlOns is linuted to the particular subject matter presented to 
them for consideration a.nd they may consider not!ring else. 

Finally, State conventions in ratifY4tg proposed amendments are 
performmg' 8 Federal as distinguished from a State function. State 
constitutional and sta.tutory provisions, insofar as they may eon1lic~ 
with 8 congressional, resolution proposing the amendment, would, 
seemingly, be ineffective and of no moment. . 
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PART VI 

ORGANIC LAWS OF FOREIGN NATIONS 

CHAPTER 17 

ORGANIC LAWS AND AMENDISG PROVISIONS 

Although the United States ranks as a. relatively young nation 
among the family of nations, its Constitution is the oldest of all writ­
ten national constitutions now in force. l Because of its success ma.ny 
nations have adopted written constitutions with provisions either 
identical or substantially similar to our own. 

Of the total of 83 sovereign nations, 75, or approximately 90 percent, 
have written constitutions.'. In five instances, written constitutions 
are in the process of being promulgated.' 

Because of the material presented in this chapter, it would be 
helpful, in order to properly evaluate the data, to distinguish between 
those nations which have fede..1"8l types of governments (a central gov­
ernment with sovereign political subdivisions), and those having, a 
unitary system of goyernment (a central government with non­
sovereign political subdivisions). 

About 16 nations, including the United States, may be classified as 
having governments of the federal or confederation type. They are: 

Argentina (Constitution of the Argentine Repul>lic, art. 1). 
Australia (Constitution of the <Yommonwealth of Australia, 

arts. 1, 62~, 71, 79). . 
Brazil (Constitution of the United States of Brazil, art. 1). 
Canada (British North American Act, 1867 preamble). 
Mexico (political Constitution of the Unit~ States of Mexico, 

art. 40). 
Netherlands (Constitution.of the Kingdom of the Netherlands, 

art. 208). : 
Switzerland (Federal Constitution of the Swiss Confederation, 

art. 1). . . 
U. ·S. S. R. (Constitution of the Union of Soviet Socialist Re­

publics, art. 13).
Venezuela (Constitution of Venezuela, art. 2). 
Yugoslavia (Constitution of the Federal Peoples Republic of 

Yugoslavia, art. 1). 
India (Constitution of India (H,48), PB.rt 1). 
Germany (Western Zone [art. 20) B-:.:an Constitution (1949)). 
Pakistan (Constitution of Pakista;c, Resolution, CODstjtt!ent 

Assembly, March 7, 1949, preamble). 
United States (Constitution of the :J::cited States) U!'. IV). 
Bur::na (Constit.ution of Burma, art. "Z). .. 
Unian of South Africa (Constitution d Union of Sot~tb .Air~:;a., 

art. 4). 
M 
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:';nsl. of tllC'IIiUOI1::i wii.h ~Le 'Ju-cu!led unitor,v 'orm O! government 
Dr.;' {.,IIl:iiuerll.uJe resembill!l('<l LO ~t1ose with :edaui governments

• ",.. 1 ". • • • ' 

",: 'II\. r.nat tomf poutlCtU 3UtlttIVIS\UnS nre not tree to ex.:rnse many of 
~l'i'. ':":rel'ogatives of a sovereign :;;r.ate. 

(.~. :::e 'nations, both fderal and llcicory, whIch have ~vritten con­
stitutions, 61 contain express previsions prC)viding for the amendment 
a.nd revision of their organic bstrume:nts. As will be further noted 
in the following pages, 5 of '~bz nations author;ze constitutional con­
ventions, 44 nations ad.opt amendments through the action of their 
legislative assemblies (although in many instances the assemblies do 
not maintain absolute control over the amendment process), and 11 
nations amend their organic laws by way of referendum. 

The five states which recognize the convention method of amend­
ment are Argentina, Dominican Republic, El Salvador, Guatemala, 
and the Philippines: . 

Argentine Constitution-adopted March 16, 1949­
ART. 21. The Constitution may be amended entirely or in any of ita ~ 

The necessity for a reform must be declared by Congress with the vote of two­
thirds of its members present, but it shall not be effected except by a convention 
called for the purpose. 

Constitution of the Dominican RepubJic-adopted January 10, 
194~ 

TITLE XVI 

CONSTIT'OTION.AL BBJ'OIUl8 

ART. 108. The Constitution cannot be changed except when t~thirda of the 
members of each chamber so agree. 

ART. 109. The necessity for the reform being declatecl, Ctmgreail. by a law 
which cannot be the subject. of objections by the execUUv-e~, ~~.... 
meeting of a rniaory assembly to pass upon the reform: Th8 articles whc.e 
reform is rcroJ)Olled shall be inserted in the law of convocation. 

AllT. 1 O. ""The election of members of the revisory assembly shaD be made by 
direct vote of the people of the provinces, in the same proportion .. for the 
election of deputies. 

No province ahall have less· than two representatives. . \ 
The same qualifications are necessary in order to be elected a IDeQiber of t.

revisory assembly &8 for being a deputy. . 
Members of tJie Assembly 8ball enjoy the same immunities .. the JIlembei'a of 

the two chambers. . 
ART. 111. The Constitution may not be so amended .. to change the form or 

IOverilID8nt, wbieh must always be civil, republioao, democratic, aIid nIIlr& 
..taUv.. . '. " . .' 

AllT. 1l~. Reform of the ConstitutioJl shall be....:~ ... $be 1IUIIUler. illdJ.: 
cated therem and it shall !lever be suspended or annuU8dbY&D7. POlnll' ~authori~ 
nor by popular acclamation. ._" _. . . . . .' . 

.,.: . /. .t.:' 

Constitution of EI Salvador--adopted Augustl 1!S; 18S&-;-·. 
'_~ ': • • I • 

TITu XVI 

,P BBY'OBK OJ! TD C~N8T1TUftON AND CON.~ONA.L L4WS 

All". 171. The reform of tile Pll'e88Dt Constiwuqn ,1Wll:68,undetttdreli onlr 
upon a resdution passed by two-thirds of the votes of the representatives elected 
to the AssembiL and this reeolutionsball express the-arUclt 01' articles which ahaIl 
be amended. The resolution shan be published in the 08ieial' newsplopera, and 
shall be ec.nsidered again in the session of the Assembly of the foUollriilg·year. If 
ratified by tb.. Assembly, .. constitutional conven.tion" oo~ of tIaree Oeleptea
for each department, shaU be caned to meet, in order to decIde about the sug­
gested reform. But it is hereby declared thr.t in no case sh&I1 Articles 80; 81 and 
82 prohibiting the reelection of the President, Vice President, ~d deaipate.
and conoerning the duratic!l of the presidential term be amenaea. 

http:CONSTIT'OTION.AL
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ART. 172. The laws relating to the public press, the state of siege, the writ of 
amparo and the general elections shall rank as constitutional statutes. 

They may be amended either by the constitutional convention, or by the ordi­
nary assembly by a two-thirds vote; but in the latter case, the reform shall have 
no binding force until it has been ratified by the legislative body in the ordinary 
eession of the following year by the same number of votes. 

ART. 173. Any other method of amending the Constitution or constitutional 
laws different from those provided for in the preceding articles shall be illegal
and void. 

Constitution of Guatemala-adopted March 11, 1945­

TITLE XI 

AKENDMENTS TO THE CONSTITUTION 

ART. 206. Complete or partial amendment of the Constitution may be decreed 
only by a vote of at least two-thirds of thp. total number of deppties making up 
Congress; the vote will also indicate the article or articles to be amended. 

* * * * * • * 
Amendments to the Constitution may consist of modifications, suppressions, 

additions, substitutions or e>..-tension of Articles. * * * 
ART. 207. Once the amendment is decreed, Congress will convoke elections for 

a Constituent Assembly which should be installed within the sixty days following 
the date of convocation. * • * 

ART. 208. The Constituent Assembly will be composed of one representative 
for each forty thousand inhabitants, or fraction over twenty thousand. * * • 

ART. 209. The meeting of the Constituent Assembly does not hinder the func­
tioning of Congress. ' 

ART. 210. Once the amendment has been decreed by the Constituent . .\ssembly, 
and if there are no other constitutional decrees or laws to Issue, it will dissolve 
itself after the promulgation.

ART. 211. This Constitution shall not lose its force or vigor even though
rebellion interrupts its observance. 

Constitution of the Philippines-February 8, 1935, as amended-

ARTICLE XV 

AMENDMENTS 

SEC. 1. The Congress in joint session assembled, by a vote of tbree-fourths of 
all the members of the Senate and of the House of Representatives voting sep­
arately, may propose amendments to this Constitution ot' call a convention (pr­
that purpose. Such amendments shall be valid as part of this Constitution when 
approved by a majority of the votes cast at an election at which the amendments 
are submitted to the people for their ratification. 

The following 44 states provide for the revision of their organic laws' 
by action of their legislatures: 

Be~um (art. 131). 
Bohvia (art. 174-177).
Brazil (art. 217). 
Bulgaria (art. 99). 
Burma (art. 207-210). 
ByelorusBian S. S. R. (art. 122). 
Chile (art. 108-110)-generally by legislative action onJy. II' 

Presid~nt and legislature cannot agree, President may submit., 
question to a plebiscite. 

Colombia. (art. 218). 
Costa Rica (art. 139-140)-IegU!lature may amend constitu­

tion but only a constitutional assembly can effect a general review 
of the constitution. 
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Czechoslovakia (sec. 172). 
Ecuador (arts. 189-190). 
Egypt (art,s. 157-158). 
Finland (Diet Act. art. 67). 
France (arts. 90-92)-if after a second reading proposal is not 

adopted, then it is submitted to a referendum. 
Greece (art. 108). 
Haiti (arts. 145-148). 
Honduras (art. 200)-total reform and the election and tenn 

of office of President can only be effected through a constitutional 
assembly. . . " ' 

Iceland (art. 79)-amendments relating to the status of the 
church may only be submitted to a plebiscite. ~ 

Iraq (arts. 118-119). . . 
• Italy (arts. 138-139)-under some conditions a referendum'is 
-necessary. 

Jordan (art. 47). 
Korea (art. 98). 
Lebanon (art,s. 76-77). 
Luxembourg (arts. 114-115). 
Mongol People's Republic (art. 95) .. 
Mexico (art. 135). 
Venezuela. (arts. 248-252). 
Netherlands (arts. 202-206). 

#0 

Nicaragua (arts. 285-287). 
Norway (art. 112). 
Panama (art. 256). 
Peru (art. 236). 
Poland (art. 30). 
Portugal (arts. 134-135)-some amendments may be submitted 

to a plebiscite. 
Rumania (arts. 103-104). 
Sweden (arts. 81-82). 
Syria (art. 108). 
Thailand (secs. 173-176)-plebiscite is optional with King . 

. Turkey {art. 102). 

Ukrainian S. S. R. (art. 127). 

Union of South Africa (pt. 10). 

U. S. S. R. (art. 146). 

Yu~oslavi& (art. 72). 

IndIa (Part XVI). . 


Ten states provide for the a.mendment and revision of their organic 
'acts by referendum. They are: 

Australia (art. 128). 
Denmark (art. 94). 
Ireland (art. 46). 
Japan (art. 96). 
Liberia (art. V, sec. 17). 
Liechtenstein (art. 66). 
Paraguay (art. 94). 
Spain (Referendum Act-oct. 22, 1945). 
Switzerland (art. 118-123). 
Uruguay lart. 2.81). 
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Cuba (arts. 285-286) provides for constitutional revisions in three 
methods­

(a) by the Congress alone; 
(6) by plebiscitary assembly; 
(c) by referendwn. 

Nepal (arts. 66-(8) permitted the King to promulgate rules to impl~ 
ment the basic organic law until April 1, 1955. After th8.t date, a 
Commission recommends to the King suggested changes. 

OITATIONS 


I Peaslee, Cooatltutlon or N&tICIDI (1050), I, 8. 

I Ibid., p. 1. Wbat CIIIlStitutes a ''natlon''.Ja tbe8l1bjecl ormueb contronrsy; wbaUaJobeWledua yard·

Rick f« precisely determ1DlDl a ''nation.. Ja aIao an Item 01 great dlapute. The lilt 01 nattona CllDDot be 
JlmJted to thC118 belOlll1Dc to UIe UDlted NaUona, nor can the lilt be BlIII1 tnaluslve as the memberablp 01 
the UDlveraI Postal UniOn, wbleb tn lOIDe IDItaDa. !Deludes territories aDd ooIODlee. The above IIcUre 
II baaed 011 PlIII8lee'••t1maw (Peulee, CODlItltutlon or NatlOlll, I. a). 

I Ib1d., p. " . 

http:natlon''.Ja
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CHAPTER 18 


ORGANIC LAWS CONTAINING CONVENTION PROVISIONS 

As noted in chapter 17, five nations provide in their basic charters 
for amendment and revision by means of constitutional conventions. 
They are the Republic of Argentina, the Dominican Republic, the 
Republics of EI Salvador, Guatemala, and the Philippines. Only 
one of these nations-ArgentinA-has ever amended its present 
constitution via the convent.ion method. 

The Philippines, since it has become an independent nation, has 
never sought to convene a convention; so also the Dominican Republic. 

El Salvador has never had a constitutional convention. Its con­
vention clauses, however, contain many 'provisions which are of 
interest to this thesis. Its e&rlier constitutIon, in addition to setting 
forth the author~ation for a convention, authorized the National 
Assembly to prosecute delegat.es to the convention who weregdilty of 
crimes.1 The Constitution of 1950 assigns this duty to the National 
Assembly.! The official gazettes available in the :Abrary of Congress 
point out that under the earlier constitution, the NatioJial.Assembly, 
m enabling acts, provided for the number of delegates to be electea 
to the convention, the manner of election, their· qualifications, com­
pensa.tion, privileges, etc. If nothing else, the above infQf.lD&tion 
mdicates the wide control which the National.Assembly exarciMs OT.. 
a constitutional convention. The gazettes &lao point out that the 

. National AsRembly could establish the rules and prooed.... und. 
which the convention wu to operate, and it could axpready declare 
which articles were to be con81dered by the convention for amend­
ment.1 

The Constitution of Guatemala (1945), while expreaaiy JU:.'Oncling
the only method by which the constitution iS8elf could be ~, 
was nevertheless abrogated on August 11, 1954:, bY' a ~poli~ 
statute which placed the nation under a council that governed by 
decrees~ A decree' of September 21, 19M, ordered the election of a 
constituent assembly, whirh among other things, was to ~pare • 
new constitution. I A new constitution WM promulgated ana tiecame· 
effective March 1, 1956. It is believed that.the pl'OTiaion in the lM6 
eonatit.utioa letting forth the procedural ~ amendiDc. oon­
aitlltion. ", • IODvention (whi\ili W18 • in lN5) ia &lao 
embodied 1ft the new constitution. 

The Republic of Argentina has had two constitutioaal OODTelltio.., 
one in 1866 and anoth.er in 1898. 

In accordance with the constitution, the senate·and chamber of 
deputies, after declaring on June 9, 1866, that it was neeeaa&ry to 
amend article 4 and section Iof article 67 of the Argentinian CoMti­
t.ution, convoked a national convention for that. PU1'p088. Thereafter 
through a further enabling act, they set up the time and place wh81'e 
the cOnvention was to be 'held, and preacribed the number and quali­
fications of the delegates, their payJ etc.. The stat.ute reads: I . 

The Convention shall consider the relonn of ArtIcle 4, and aection 0118 01 
ArtJcle 67 of the Conatitutloa .. declared to .. DeC iU,. b,. Co~; lobe (AD­

• 

http:anoth.er
http:delegat.es
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verztion shall be composed of the same number of delegates and in t.he proportion 
t hat is fixed by ArtiQle 38 of till' Cont;titutioll; t he qualifications of the delegllh'!j 
uf tbl' Convention shall be thl' ~a!Jle a14 th()~e required by me'nbt,r:< of Con~fI's~; 
t Iw Convention shall take pillee in the city of Hanta ]f'c, on N.pt.cIIIher 1, )Rfiti; 
[he election of the delegates for the Convention shall take pla('e on .J\lI~· 22, 18t16; 
the delegates shall receive a compensation of one thoul'and PCSOl< and the travel­
ing expensel\ paid to members of ConlO'ess; the election of delegates to the Con­
vention shall be held in accordance with the general elcct.ion laws; the counting 
of the vot.es for the election of delegates "hall take place fifteen day~ after their 
election; the executive power is authorized to spend the necessary money for the 
enforcement of this law. ' 

The orgallizat,ion and functioning of the cOllvention in both 1866 
and 1898 adhered to the following pattern. Each convention con­
sisted of three sessions­

(1) preparatory session at which a provisional president and 
two committees, the committee on powers and the committee 
on rules, were appointed; 

(2) deliberative session where the substantive merits of the 
proposals were debated i and 

(3) final session, called the closure session, at which the final 
drafts and reports were approved.7 

Article 21 of the Argentine Constitution expressly }}rovides that 
it may be amended entirely or in any of its parts. The issue was 
raised, at the time the congressional enablin~ acts were being passed, 
as to whether the convention itself could deCIde on either a piecemeal 
or general revision or whether such power was solely within the control 
of the Argentine Legislature. The result of the debate on this issue 
(and as the enabling acts themselves clearly indicate) was that the 
convention may only consider those matters stated hy the legislature 
in the enabling act. While it has the power to determine the sub­
stance of the amendments, it eannot propose any amendment, the 
subject matter of which was not expressly presented to it by the 
legislature. 

It seems clear from the foregoing that the Congress in Argentina 
exercises almost plenary control over the constitutional convention 
both as to the scope of its deliberations ,and as to procedure. In 
addition, the Congress, aPJi:ently, acts in these matters withou~ 
either the concurrence or . pproval of the President. When the 
enabling acts of 1866 and 1898 were enacted, neither was submitted 
to the President for his signature upon the ground tha.t the veto power 
.of the President applies,only to ordinary legislation.' This conclusion 
is somewhat similar to and is in line with United States Supreme Court 
decisions holding that resolutions of Congress proposing constitutional 
amendments do not r~<luire Executive approval since they are not 

• Guatemala. l>eeree No. 86 (September 2l,l95t). 

considered ordinary legislation.' , 

CITA.TIONS 

,t ElBalftdor, ConstHutlOl1l1884), aDlaDded 10&6. Ana. 1011,170.
B1Salndar, ConstitutiOll 11150), Ana. 213,",46. 

• K1Salndcr, OonaUtuUon 18811), ameaded 10&6. AlL 171. 

' 
• 
. 

• Oua&amala, Decree No. 1M (October U, 1951), ThII u.mbly waaordend kllltudy and de\enIllDll: (1)
lenure of oI!ioe Q( the preal4l11l&; ~) rat1tlcaUoD of tNaUes and state contracts; (3) preparaUon Q( a new -.. 
atltutlou. ' 

• Mgtllltina. ColecclOll de Leves Naelonales, II 271. 
, ArgenUna. ColecclOl1 de Leves NaclonaJes. Xt. 339. 

'1, OOlUliol. Cal4eroa. Denabo CGDstltuclonal.U,8IlUno, m, at. 

" BoIlIIIpwor&h v. v~, aD4lL '78 (1'19i); Hawke v. S~h, No. 1,251 U. S. 221 (11120). 

I 
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PART VII 

HISTORICAL RESUME OF A STATE'S CONSTITU­

TIONAL CONVENTIONS 


CHAPTER 19 

NEW YORK STATE CONSTITUTIONAL CONVENTIONS 

Shortly before the Revolutionary War, the Second Continental 
Congress adopted legislat.ion urging the severa.l Colony-States, through 
their "respective assemblies and conventions," to adopt such con­
stitutional fovernment as was necessary for thdr safet)7 and protec­
tion. J In New York the task of drafting a constitution was delegated 
to and performed by "The Convention of t.he Representatives of the 
State of New York"-a provisional body.2 

This body, unlike future New York Constit.utional Conventions, 
engaged in the actual business of government. Due to the exigencies 
of war, the convention operated under the most difficult conditions. 
It did adopt, however, a constitution--one which was, for the mo.st 
part, prepared by a single committee headed by John Jay: It is 
known as the constitution of 1777. 

Generally, the constitution of 1777 set up a system of checks and 
balances by establishing separate executive, judicial, and legislative 
branches. Under it the legislature, unlike our National Legislature, 
had residual, rather than delegated, powers. A so-called council of 
revision had the power to veto le~islative acts, however. . 

Voting, under the 1777 constItution, was restricted by property 
qualifications 2& and the instrum.ent contained no provision providing 
for its amendment or revision.2b The constitution became effective 
upon its adoption by the delegates to the convention and no oppor­
tunity was afforded the electorate to vote upon it.3 This action 
was no doubt due, in large part, to t.he fact that part of the State was 
in actual control Qf enemy British forces, rendering a popular refer­
endum impossible. 

While the original constitution was workable, it became apparent 
in time that clarification and revision was necessary. .A second con­
stitutional convention.was called t,o accomplish thlS purpose. Fore­
most among the causes which gave rise to the second convention 
(held in 1801) was the conflict of power between the Governor and 
the constitutionally established council of appointment over the 
nominating and appointing of persons to political office. The Gover­
nor claimed that he had the exclusive ri~ht of appointment;. the 
c!lun?il of appointment denied this and clauned concurrent junsdic­
tlOn m the matter. 

When attempts to resolve t.his ml:l.jor issue failed, the le~atllre 
adopted a resolution calling, as noted above, the constitutional 
convention of 1801. The convention was lllso authorized, pursuant. ro 

·,.Il 
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a legisla.tive resolution, to consider the advisability of reducing aud 
limiting the number of members in the legislat,ure (which was expllud­
ing with the population growth of the Stat(,).4 

This the convention did, and it 111so adopted fl. provision vestin!! 
concurrent jurisdiction in the Governor and the council of appoint­
ment to make appointments to political offices.s 

The results of this cOll\'ention became effecthre without being sub­
mitted to the electorate for popular approval i and, like the 1777 con­
vention, set up no provision for the constitution's future amendment. 

The work of the convention in placing concurrent jurisdiction OVf'r 
political appointments in the council of appointment proved unfor­
tunate. The council, it is stilted, engaged to the fullest extent in the 
"spoils system," dispensing enormous patronage.e 

Disappointment with the council of appointment, however, was 
not alone the motivating force in bringing about the third constitu­
tional convention in 1821. A movement had been underway for 
some years, seeking the removal of the property qualifications OIl 
voting.7 In addition, dissatisfaction was also expressed concerning 
the work of another committee-the council on revision-in its 
vetoing of several popular legislative enactments."· 

It is worthy of note that one of the revision council's last acts­
vetoing an 1820 act-established a rule of conduct for subsequent 
constitutional conventions. It took the position that the people 
should have a voice in deciding whether a convention should be held. 
It therefore vetoed a bill which would have denied to the people the 
right to approve or disapprove the then proposed convention of 1821. 
In rejecting the measure, the council based its veto in the belief 
that-
it ia the most wise and safe course, and most accordant with the performance of 
the greattruat committed to the representative powerB under the Constitution, 
that the question of a gIlneral reviSion of it should be BUbmitted to the people 
in the firBt instance, to determine whether a oonvention ought to be convened.' 

These views were eventually adopted by the legislature and the 
question of whether or not to hold a convention was put to the people 
in the general election in 1821, and they voted to convene a con­
vention.' . 

The resolution calling the convention provided unlimited revisionary 
powers. And, in accordance with the. views of the council of revision 
as incorporated in the resolution, the changes proposed by the con­
vention were submitted to the people, who approved the revised 
constitution. 

While the entire instrument was presented for approval to the 
people, only a few changes were actually made to the original docu­
ment. The judiciary article' was revised, property restrictions on 
voting were made lenient, and a legislative reapportionment" plan 
ado:p,ted.

Like ita predecessors, the 1821 conven~ion made no provision in the 
constitution providing for another convention. A new section did, 
however, provide for the constitution's amendment by amendments 

. which could automatically become part of the constitution if recom­
, mended to the people by two successive legislatures,lo so-called amend­

ment by legislative initiative. 
In spite of this specific method set forth in the instrument for 

amending the constitution, the legislature in 1845 did what has been 
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described as an eJrtraconstit.utional act when it adopted a resolution 
providing for a popular vote on whether or not a constitutional con­
vention should again be heldY The resolution ,,""as oVf>rwhclmingly 
approved by the people and resulted in the constitutional convention 
of 1846. 

While it was urged that such action by the le~slature was unconsti­
tutional, in view of the fact that the constitutlOn expressly provided 
only one method for its own amendment, the legtslative act was 
nevertheless sustained on the theory that amendin~ the constitution 
by convention is a right underlying the constitutIon of every free 
people which, in this instance! had not been renounced simply by 
providing an additional methOd of amendment in 1821. 11 

While the 1846 convention was in response to demand for several 
constitutional reforms, the most important concerned the question of 
State finances. The commercial panic of 1837 resulted in the State's 
credit being badl! impaired. There were loud voices demanding 
constitutional regUlation of corporations, banking, and the issuing of 
currency.

The convention responded. Many restraints were placed upon 
legislative authority; the judiciary provisions were revised, with many 
offices being made elective instead of appointive. 13 . 

One of the more important provisions adopted related to the holding 
of future constitutional conventions. It ca.ued for a {K?Pu1a.r refer­
endum every 20 years, and at such other times as the legislature might 
decide. 14 

In accordance with this constitutional mandate, a referendum was 
held 20 years later and the constitutional convention of 1867 was 
authorized.!' As might be imagined, the motives and reuons for 
holding the convention at the end of a 20-year interval ware much 
less apparent than the reasons which inspired those of 1777, 1801, 
1821, and 1846. The work of the 1867 convrntion, with the soeptWn· 
of a separately submitted judiciary article, was rejected.11 

However, an important outgrowth of the rejection W88 a1egialative 
enabling act in 1869 which authorized the governor to &{)point a 
constitutional commission of 32 members to study constitutional 
problems and to submit them to the legislature 80 that, in tum, the 
legislature, if it approved the recommendations, could submit them, 
through the method of legislative initiative, to the people for approval 
or disapproval. Between the years 1872-94, several constitutional 
alterations were brought about through this method.n 

Twenty years later and in 1886, the question of hold~ a constitu­
tional convention was again, in PU1'8uance of article XIII, section 2, 
submitted to the people and the vote was in favor of it. Due, how­
ever, to & dispute between the governor and the legislature over the 
election of delegates, the convention was not convened until 1894.11 

The constitution proposed by this convention and adopted by the 
people remained in force until 1938.1' It expanded the convention 
article (art. XIV) by providing, amo~ other ~, for the election 
of delegates. It alsO set forth convention procedures. It reads: 

AJOI:NDIIENT BY CON8T1TUTIONAL COMYllJI'110M 

At the general election to be held in the year one tbouaaDd nine hUDdreci and 
sixteen, and ewry twentieth year thereafter, and also ... luch times l1li the Legisla­
ture may by law provide, the question, 'Shall there be. coDvention to nlville the 
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Constitution and amend the samt'?' shall be decided by the ('lectors of the State; 
and in ease a majority of the f'\ectors voting thereon shall decide in favor of Il. 

collvention for such purpose the el .. ctors of flvery st'natc (ih.;trict of the State, U~ 
then organized, shall elect three delegat.('" at the next en!luillg geTl('I'al "jection at 
which members of the Assembly shall be chosen, and t.he deCLOrs of the ~tate 
voting at the l'ume election shall eleet fifteen delegates at large. The del"gates so 
elect.ed shall convene at the capitol on the first Tuesday of April next erumir.g 
after their election, and shall continue their session until the business of such 
convention shall have been completed. Every delegate shall receive fOT his 
services the same compensation and the same mileage as shall then be annually 
payable to thE' members of the Assem bly. A majority or the convention shall 
constitute a quorum for the trallsact.ion of business, and DO amendment. to the 
Constitution shall be submitted for approval to the electors as hereinafter pro­
vided, unless by the assent. of a majority of all the delegates elected to the con~ 
vention, the ye8.8 and nays being cni-ered on the jonrllal to be kept. The conven­
tion shall have the power to appoint such officers, employees, and assistants as it 
may deem necessary. and fix their compensation and to provide for the printing 
of its documents, journal and proceedings. The cOllvention shall determine the 
rules of its own proceedings, chouse its own officers, and be the judge of the 
election, returns, and qualification" of its members. In case of a vacancy, by 
del.th, resignation, or other cause, of any distriet delegate elected to the conven~ 
tiOn, such vacancy shall be :filled by the vote of the remaining delegates represent-. 
jnl/; the district in which such vacancy occurs. If such vacancy occurs in the 
offiee of a delegate-at-Iarge, such vacancy shall be filled by a vote of the remaining 
delegates-at-Iarge. Any proposer! constitution or constitutional amendment 
which shall have been adopted by such collvention, shall be submitted to a vot.e 
of the electors of the State at'thl' time and in the manner provided by such con­
vcntion, at an election which shall be held not less than six weeks after the adjourn­
meut of such convention. Upon thE' approval of ,meh constitution or constitutionru 
amendments, in the manner provided in the last preceding section, such constitu­
tiOll or constitutional amendment, shall go into effect on the first day of January 
lIext after Buch approval. (Art. XIV, sec. 2, Constitution of 1894.) to 

A reading of the a.bove article indicates that once the question of 
holding a. constitutional convention has been decided upon, the con­
st.itution intends that the procedures relating to the convention­
indeed the work of the convention itself-should be self executing 
and free from legislative control. This was, of course, a complete 
change from the conduct. attendant with earlier conventions. 

The above article has clarified and settled two very important 
questions affecting legislat.ive authority in New York: (1) the structure 
of the convention, and other details concerning it, and (2) the election 
of delegates. ,Prior to 1894, the legislature set the date on which 
conventions were to convene. However, a dispute in 1886 between 
the. governor and the legislature over the details of the convention 
postponed the convention for some 8 years even though the people 
by referendum had voted to hold the convention. Under article 
XIV, however, once the question of holding a convention is approved, 
the time is autorr.a.tically set for the. meeting of the convention. 
So also, with the ternlina.tiou of the convention. Under former 
procedure the legislature would set a day certain on which the busine<;s 
of t.he convention was to be ae<,omplished or finished. Experience 
hlld shown, however, that it was impraetical to so limit the delibera­
tions of the convention and in one instance (1867) the legislature had 
h. uailS supplementary legisla.tion ex\.cnJiug .the ..time. . Un?,er ~rticle 
X)\' any ('oBvention, onCt; cOlivened, remUlIJb Ul sessIOn unlll t110 
hu"ines:; of SUe'll ('OBvention sh.Lll lu~vo heell completed." The only 
llIlliu~tion with regurdto t.his matter is the further provjsjol~ tiln.t .~ 
t; wf'ek interval must oc('ur between the clos{~ of the eOllvenhon, lLnj 

the suhmission of its revised ('onsLitut.ioll to the people.u 
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Uuder article XIV, II. maJol'lty of the COllV(>Iltiollconstituted a 
quorum both for doing bu;;inf~"s and for a·PPl'oving proposed amend­
ments. This provision was insert I'd to prt'v(:,lIt !1 "mere handful" of 
delegate;; from being able to control. the affuirs of .the mee0ng. It 
mi{!ht be observed, ho\\'(:\"cr, that If the eon ventlon of 1177 had 
had sucll a limitation it no doubt would Hot luI.ve promulgated the 
State's first constitution. This was for the reason that the British, 
in occupying diifere.nt . parts of the State from time to time., made it 
impossible for a majorIty of delegates to be always present. 

The article also provided that the convention-not the legislature 
or the courts-determine the rules of its own proceedings, its officers, 
and all issues relating to the election of the delegates. It is readily 
understood why a convention should be permitted to adopt rules to 
govern its own proceedings. However, on the issue of election, the 
power is not so apparent. The reason a.dvanced at the time this 
provision was adopted was that by divesting the legislature and the 
courts of such power, the people, through the conventions, would 
have, ultimately, such power. It was the only method by which the 
people, in the final analysis, could have a final say over the legislature 
and the courts. In any event this safeguard rendered the convention 
free from legislative control as well as from judicial interference. 

A reading and study of the constitutional convention history of 
I\e\v York clearly indicates that a convention clause with self-execut­
ing provisions is more expeditious than convention clauses calling for 
legislative control. Legislative action oftentimes results in delays. 
The governor, for example, may send his recommendations to the 
legislature and have that body reject them completely, or accept
them only in part. The governor, ill turn, has the }lower of vetoing 
the legislative acts thereby stymy~ the work of that body. With 
self-executing provisions, the conventIOn, once agreed to by the peoj)le, 
eliminates these intermediate steps with their possible resulting dela.ys. 
and conflicts. 

The constitut.ional convention of 1915 was held in pursuance to the 
amending article of the constitution providing for a referendum at 
20-year intervals. The constitution proposed by this convention we.s 
rejected upon the ground that it was "not sufficiently progressive." II 

In 1936, the people again, pursuant to the amending article of the 
constitution, voted to hold a constitutional convention. This resulted 
in the convention d 1938. An interesting sidel.is'ht on this convention 
was the fact that, a convention having been deCIded upon by the vote 
of the people, the governor asked the legislature to create a special 
commission to perform. essential preparatory work for the convention 

- just as it had created commissions to do preliminary work for the 
conventions of 1894 and 1915. However, the legislature did not 
adopt the governor's recommendation. Thereafter, the governor 
established an unofficial committee, nonpartisan and nonpolitical in 
character, which undertook the preparation of factual data on several 
su~jects which were certain to be considered &t the convention.%:: 

The 1938 convention adopted a total of 57 separa.te measures pre)­
posing amendments to the then constitution. -To upedite matters it 
was decided to group 50 of the proposals, whieh were oonsideredUD~ 
c,o.n.troveFBit:.l, ipt.o 1 amE'ndment. Eight other proposals were sub­
It,l.ltted- slDgly and appeared on the ballot for the people's consider&­
hon as amendments Nos. 2 to 9, inclusive. These lllrtt.e-r proposals 
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were considered controversial and if the people were to reject any of 
them, it would not affect the remaining alllf'ndment~.24 

At the general elections of 1938, six of the proposed amendmellts 
were approved. The only change here pertinent ('oncerned t.he 
amendin~ article which was renumben'd artide XJX. The only 
substantIve change made relating to (~0Ilstitution81 conventions was 
changing the date on which to start the 20-year intervals, so that the 
next convention will be voted upon in 1957, a year when no impend­
ing State or National election is likely to inject its issues into the delib­
erations of the convention. 

RESUM~ 

In review, t.here have been 8 constitutional conventions in New 
York State-I777, 1801, 1821, 1846, 1867, 1894, 1915, and 1938­
and of these, 4 have had their work approved and adopted by the 
people. The work of 2 conventions became effective without ever 
being referred to the people, and the work of 2 conventions was 
rej~cted. . 

The rejection of the proposed constitution of 1867 engendered a 
new step in constitutional procedure, for following its rejection, the 
legislature created the constitutional commission of 1872 to do exten­
sive preliminary work and thus J?repare well-reasoned and well­
considered proj)osals to the constItution. Again, because of the 
rejection of the proposed 1915 constitutio~t the legislature created a, 
judiciary committee, a body of experts with a Imowledge of judicial 
problems, to submit recommendations containing constitutional 
changes on the judicial provisions of the constitution (article VI). 

Another noteworthy development has been the establishment of 
speciaJ. commissions and· committees, prior to the convening of the 
conventions of 1894, 19~ and 1938, to undertake to make studies 
and prepare s~atistical • oth~r data on particular subjects for the 
conventions' &ld and coIlSlderation when they meet. . 

While there have been many revisions &nd. many . changes and 
amendments, the New York State constitution has not been much 
altered in its main structure. . 

In its history, the le£islature has restricted the scope of a conven­
. tion's deliberations authorizing it to consider, in 1 instance, only 2 

subjects. It has, however, authorized unlinUted revision on other 
occasions. 

- The conventions in ~ manner have submitted completely revised 
instruments for approva.land also piecemeal changes, even though 
some conventions had gm}8ral revisionary powers. 

This history also diScloses that the trend has been away from 
l~lative and judicial control and toward autonomy on the ~ of 
th.e convention, enabling it to decide for itself the scope of its d8libera­
tions as well as the number and kinds of subjects it. will consider. 
This trend has helped in eliminating delays as well as dis-'putes which 
have arisen 'between the l~]ature .an~ the governor. ¥o~m:, t~e 
conduct of recent conventIons has mdicated that there 18 bttle likeli­

. hood of a so-called runaway convention which would get out of con­
~l and promulpte propOsals effectiJ.!g. radical, unpopular, or un­
wanted c1ianges JD the constitution. On the contrary, past conven­
tions have suggested only changes· which re8ected the tempo of the 
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t.1meg and ool\' then on subjects which were in need of constitutional 
chang-e. . .. 
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PART VIII 

CONCLUSIONS AND RECOMMENDATIONS 

CHAPTER 20 

SUMMARY. CONCLUSIONS, AND RECOMMENDATIONS 

Introductio1l. . 
Article V :provides two methods for amending the Constitution: 

(1) Congress Itself may propose amendments for ratification by three­
fourths of the States; or (2) on application of the legislatures of two­
thirds of the States, Congress shall call a ConstitutIOnal Convention 
for proposing amendments. 

Twenty-seven proposed ain~ndments have been referred t.o the­
States for ratification under the first method,1 but there has never 
been, since the adoption of our Constitution, a Constitutional Con­
vention. Because of the growing number of petitions submittt'd to 
Congress during recent years for a convention under the second 
method, 8Jld because of the comJ>lex issues involved, the question 
of when and how CongrE'ss shall call a convention ~reat.es considerahle 
problems which should be faced and solved by responsible Govern­
ment officials. 

Article V of the ConstItution is silent as to how and when conven­
tions are to be convened and it does not state how conventions are 
to be formed or what rules of procedure are to govern their acts. In 
seeking 8Jlswers to these problems, little aid can be obtained from 
the Constitutional Convention of 1787 which raised the issues but 
left them UD8Jlswered. 2 

Further, court decisions furnish little more than signpost assistance. 
They have relegated the matter of constitutional amendment to .th,at 
area of constitutional law known as political questions. 3 While this 
leads one to believe that Congress alone may determine the matter 
there is nonetheless little guidance as to how 8Jld for what purposes 
constitutional conventions shall be convened. • 

Article V, for example, sets no requirements conoornmg what a State 
application must contain or what standards it must meet in order to 
be considered' as validly made. One petition from the State of Mary­
land, for instance, was submitted by its house of delegates only! It 
seems that such a petition is not an application from the "legisla­
ture"-both houses--of the State. 

One 8.pplication of a State legislature was vetoed by its governor.5 

This raises the question of whether the Constitution requires action 
solely by the houses of a State legislature or whether applications must 
be processed in accordance with procedures for 9Ilactin~ State laws 
which usually includes action by the State's chief executIve. 

Another question is When have two-thirds of the legislatures made 
application for the calling of a convention? Some petitions to Con-

a 
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·gress were made over 168 years ago.s Do these petitions remain per· 
manen tIy alive or do they lapse after a reasonable period of time? 

Article V is also silent on the subject matter which may be con­
sidered by conventions, as wf>ll as on whether States, once having 
made application, may later rescind their actions. 

Other important questions are whether, after the requisite number 
of petitions have been submitted, an unwilling Congress could be 
required to call a convention and, if called, whether it could control 
a convention with regard to its procedures and the scope of its delib­
erations. The latter issue is further complicated with respect to the 
extent to which the States themselves may influence and control the 
actions of a convention. 

These problems and others are discussed at length in the thesis. 
This summary states the conclusions on the more import,ant ones. 
Many of these questions can be resolved or otherwise rendered aca­
demic by the Congress through the adopt,ion of statutes setting up 
guides and standards to govern (1) the submission of State applica­
tions, and (2) the procedures of constitutional conventions. 
Validity of State applications 

Article V states that Congress shall call a convention on the applica­
t.ion of the "legislatures of two-thirds of the several States" but. does 
not indicate whether the term "legislatUre" means the usual channels 
for statutory enactments, including the assent of the governors. 

The term "legislature" in different relations does not always imply, 
as noted in Smiley v. Holm, the performa.nce of the same function. 
The legislature, for example, was intended to act (1). as an electoral 
body under article I, section 3, in the choice of Uw.·ted States Senators; 
(2) as a ratifying body, under.-,rticle V, with respect itO proposoo 
amendments; and (3) as a consenting body with regard to the acquisi­
t.ion of land by the Federal Government under article I, section 8. 
Wherever, therefore, the term "legislature" is used in" the Constitution, 
it is necessary to consider the nature of the particular action in vie'w. 

The Supreme Court, while never directly deciding, has indicatoo 
that in matters pertaining to the amending process, the assent of State 
governors is unneccessary because the State legislatures are performing 
a Federal function--cIearly different from State lawmakin2. Further­
more, the Constitution speaks as of the time it was adopted, • and in the 
beginning very few of the original States granted the veto power to 
their governors. 10 • 

. As further indicia that gubernatorial' aetion was not intended, .~ 
·Constitution uses both the term "exeCutives" ILIld the·term"lflgisl8l­
tures" in its text. If the framers (If the Constitution bad intended 
that "legislature" include gubernatorial action, they oould have used 
the word "State" which could include the go'Vernorl or some othfJ( 
.expression such as lithe legislature wi~,th:e approval 0 the exeeuti.e." 
Both tenns are in no way novel and both are used in other provisiont
<)f the Constitution. . . 

Another question pertaining to State applications is whether Con~ 
gress may regulate State procedure in proposing coDstitutiontJ 
amendments. It is well established that the amending power is 
manifestly a Federal function in which the States take part in pro­
posing conventions and ratifying amendmenta.1l At the same tlntt'l, 
however, State legislatures are nt)t 8uhject to absolute oon~loI181 
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control. While the act of petitioning or ratifying is a Federal func­
tion, the legislature performing the a<'t. is nevertheless t.he Statu 
legislature and a clE'M distinction must he made betWl'Cll act..... which 
ar~ necessary and proper for Congress to carrv out eonstitutional 
requirements, and those which seek to ri.·strict the free will of StaLe 
legislatures. Clearly Congress may not dictate to the States what 
they mayor may not suggest in proposing a constitutional amendm('nt 
or when they may propose it. 

Cooley, in his book on constitutional limitations,1I points out that 
when a constitution is adopted, there are in existence at the time of 
adoption known and settled rules aud usages, which form a part of 
the law of the State in reference to which the constitution is eVldently 
framed. . 

The Founding Fathers framed the Constitution against a background 
of existing colonial laws, legislatures, and customs. Historic precedents 
have left to legislatures th.e choosing of their own officers,13 the deter­
mination of their own rules of proceedings, I. and the election and qual­
ification of their own members. 16 These so-called inherent r~hts are 
wt:ll documented.in parliamentary rules. They were recogmzed by 
the United States Supreme Court in Field v. Clark II which held, 
among other things, that courts may not look behind legislative acts, 
once certified to as correct by their presiding officers, to determine 
whether their rules of procedure have been complied with. 

Wl;We no doubt C?ngress could impose its will.on th~ inte~al 
workings of State legislatures by refUSing to recogDlze their actIOns 
if they do not comply with congressional mandates, it would be more 
prud~nt in the light of precedents to recognize that deliberative bodies. 
regulate their own proceedin£s, and to accept State· petitions when 
certified to, as having been validly adopted.. . 
Control oj C011.8ntutional conomti0n8 

Probably the most vital question relates to the power of Congress 
to bind & constit.utional convention, or conversely, the power of a 
convention to ignQre congressional acts seeking to restrict the scope 
of its deliberations. Assuming the right of Congress, for example, 10­
cuJl a convention into being, h&s it the further right to impose restric­
tions upon ita actions and subjeet it to restraints? . 

Before considering the power and scope of a constitutional conven­
tion, it is important to dis~h between a revolutionary convention 
and a constitutional convention. A revolutionary convention is part 
of the apparat.us of a revolution. Jameson says it consists of those 
bodies of men who in times of political crisis, assume or have cast 
on them, provision~y, the function of government. 17 They supplant. 
the existing goven:unen~. 

A constitutional convention on the other hand, as its Dame impliesr 
is oonsntutional and, as Jameson sts.tes it, Hancilluy and subservient 
a.nd DOt hostile.and paramount" to existing governments. IS 

A t'.onstitutional convention, therefore, that disregards the limits· 
imposed upon it bi. its creators and seeks to exercise revolutionary 
powers, would cease to be & constitutional conventi~m. . 

While the power of Congress to control a convention has never been 
determined by the courts or by the Congress, it seems ~t the whole 
scheme, history, and development of our Government, Its laws and 
institutions, require control. .Since a convention is ealled by Congress 
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at the request of the States, and sinct' both, in the final analysis, 
represent the people, tile ultimate source of power, a Federal consti­
tutional conventiop, to act validly, would have to stay within the 
designated limits of the congressional act which culled it. This does 
not mean that the 'convention may not exercise its free will on the 
substantive matters before it; it means. only that its free will shall be 
exercised within the framework set by the act calling it into being. 

It may be asked whether the convention, once convened may adopt 
extralegal means in proposing amendments? A theory being urged 
today especially by the Communist Party in America, is the so-called 
right of revolution, Accorqing to its supporters, the "right of revolu­
tion" is a concept recognized by our Constitution and protected by it. 

If such a theory be valid, it could be argued, since it presnpposes 
changing our form of government in a manner other than that provided 
for in article V, that a constitutional convention, once convened, 
could disregard congressional directions and article V and adopt 
extra. legal means in establis~ a new and revised Constitution. 

This doctrine was denounced m Dennis v. United States,18 where the 
petitioners, leaders in the Communist Party in the United States, 
were indicted for conspiring to teach and advocate the overthrow of 
the United States by force and violence.so It was argued, on their 
behalf, that the people as sovereign have an "historically established 
right to advocate revolution" ana that the Constitution rooognized 
that "r' ht." II
Ju~e~ed Hand, in denying that such a right exists under the 

ConstItution, succinctly held that no government could t.olerate it 
and exist.t2 He stated that revolutions a.re often "right" but ... "right 
of revolution" is a contradiction in terms, for a society which ae.­
knowledged it would have to tolerate conspiracies to overthrow it. ­
The Supreme Court, in affirming the court of appeals, observed that 
the Constitution can only be changed by peaceful and orderly means." 
Time limitations 011 the submission of 8tqJ,e tSpplicatioM 

A convention, under a.rticle V,after the constitutional application, 
does not automatically come into being. It must be oalled by C0n­
gress. The Founding Fathers intended that Congress should be re­
quiroo to call a convention aud expressly provided in arliole V ihat 
Congress IIshall call a Convention." Among other re&80DS, they 
wmted to insure the right of the States to change the Con.titu~n 
in the event Congress was unwilling to act,- It is doulJtfu.I. however, 
that there is any le~al process or machinerY to oollJ.PEll. Congreea ~ 
perform its duty if it 18 unwilling to do 80. COurts, most likali, wouW 
refuse. to entertain actions to aooomplish this end for the.-me l"88IOn 
ther have ref1JSed to issue mandamus write on the PresWent 01 t.he 
Umted Sta~the doctrine of separation of powers." . 

However, whether Congress, UBuming it is ~, should act and 
when, raises still further problems. DoeS an application remain alwaya 
alive, or can it become legally ineffective because of a lapse of time or 
another intervening factor? 

In dealing with an analogous question, the Supreme Court thOU£ht 
that ratification of a proposed amendment hy the States ought toDe 
reasonably related in time and that ~ngrElSS could set up a 4'reuon­
able time" within which the States might a.ct.27 Applymg this teat 
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to State petitions speking a cOIlventioH, an application once made, 
would be valid for a reasonable time. - . 

This coHclusion raises the further question of what ('onstitutcs a 
"reasonable time." Orfit'ld feels it shollld not be morc than a gent'l'fl­
tion.:!!> Jameson takes the position that propo8uls for amending tIl(> 
Constitution reflect tht' senlim('lnt of the people at a part.icular time, 
and action must be taken while the sentiment. is fairly supposed to 
exist.;/\I Congress, in proposing recent amendments, set a specific 
time limit of 7 vears. . 

~ifi('e this issue involves an appraisI1l of a great variety of political, 
Si.... illl, Ilnd economic conditions, it would seem that any t,ime period 
wh('relll ('ondit,ions remain substantilllly unchanged would be an ac­
ceptable period .. History has shown thllt 7 ,Years was acceptable, and 
In all probability IOD/?:crJeriods of timt' woulcl be reasonable too, so 
long as the political, soci ,and economic conditions do not change too 
~eatly. . 

('ollcerning withdrawal of St ate appliC'l1tions, the present. attitude 
among legislators at least, indicates that such action is permissible. 
Twt'lve ~tat.es in the last 12 years alone havt' adopted resolutions 
r('~('inding previously made applications. 30 Furthennore, many SthoLes 
submit. applications for .the sole purpose of prodding Congress into 
taking action on a proposed amendment pE'nding in the Congre::.::;, 
wlthout ever having &.Dy real hope that Congress would call a con­
vt'ntion. To hold these States bound \,0 t.heir petitions would not 
be politic or realistic. It would seem proper to permit withdrawal at 
least at &.Dr time prior to the time when two-thirds of the States 
huve subnutted applications for a convention on the same subject 
matter. 
Ratification or rejectWn 

::>everal writers had taken the position that since article V in terms 
provides for only affinna.tive acts, once ha.ving ratified or rejected ~ 
proposed amendment, a State cannot change its action. . . 

Congress has previously been confront.ed with these questions.· The 
Le~atures of Ohio and New Jersey first ra.tified the 14th amendment 
and then passed resolutions attempting to withdraw their consent. 
This Congress refused to permit them to do. 31 On the other hand, 
New Jersey, in connection with the 13th amendment, and Georgia, 
North Carolina., Virginia, and South Carolina, in connection with 
the 14th amendment, at first reject.ed these amendments but subse­
q \l1'\ntly nti6ed them. These ratifications were treated as valid in 
-esph case. U 

'rhe qUf'stion of ratification came before the Supreme Court in 
Coleman v. Miller,aa and was declared to be a political question, 
subject to determination not hy the courts but by ConJP'~' 

He('anse of the highly developed means of commUnIcatIon today, 
COII:!Tl'!'S, as a pra('.tic.al and p.,litical mlttter, could permit States to 
witl;draw tneir rati6('ations, and (~ollversel~.. to ratify proposals which 
th\': h.l.l pr~"iousb' rt\jectt·d. up unlil sueh '::ne Il.S thrct'-fourths 01 
: L·,-;( ttli'" ha.d ratiiied the prop~!~f>;; RI1';I<i!:!!n'. TIlt, ohi n,gumcIlt 
!hl! SU~'P a~tlr.!l woul::! eTt'Ii:,' llll{'l'r:r,;:.· l... 1:1 til,!"'y,,:'t 'lL~l'° n~ 'L 

, r' ',.,". ,.." • \ -,'...... "lor;t ,', .. l '•. ''''h' ;. 1·' .,', "-' ,.1 ~ ','p .• ." ....... ~ ,1.1. ~'{J't .• lUll' IU~<" ..1. ..• , ,·1 •.,1.· .1",." o. ,.c .... , ..L. ' .. 

j'(ta::n"lU!ll\':lt lOll ~.;\'~ll~l!-~ 
\\ 1--:1:· 't;d:':~~-'~~ reiu:,:;,:!,. to n,~~r'I.;. ('nl , "~.lit! No,," .'C~·:'~)\' 1.:,'- v{ithtt!'::"I 

:' ';r ~tjnr;·.·-tli'" ()~ ~hl: ~·~lh .:::nd.::·'''·:l~ ii. :;!H..llJd b~· ',u~~~~d ou~·l.h~\\" 
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that. anwndmC'nt. was adoptt·d during the reconstruction Jays after the 
Civil War andCollgress' Ildion under those peculiar political condi­
tions clln hardly be ue(·ppt etl as 11 finul set.t.lement of this far reaching 
question.34 ­

Apl)l-ications to limit Fedetal fruiili/ IJOU'fr 

In recent years Congn·ss lias reechoed pet.itions requesting a con­
stitutional convention to propose amendments to the Constitution 
which would limit tll(, power of the FeuC'ral Government to tux in­
comes, gifts and inht·ritances.36 The o.mendments requested in these 
petitions are of 4 general types 88 but for purposes of discussion may be 
broken down into 2 classifications. First are those petitions seeking 
an amendment which would limit the maximwn rate of Federal taxa­
tion of income, gifts and inheritances to 25 percent with a proviso in a 
number of such petitions that the limitation may be removed by a 
three-fourths vote of both Houses of Congress du.-ing time of war. 
The second group of applications contain amendments which would 
limit the Federal taxing power, not by stipulating a maximwn rate of 
levy, but by maintaining several funds into which there would be 
paid specified portions of all taxes collected by the Federul Govern­
ment. Provision is made for the distribution of the moneys in these 
funds to the several States in designated amounts and proportions. 

As of June 1957, Congress had received 32 petitions from 27 different 
States relating in some manner to amendi~ the Constitution so as to 
limit the Federal taxing power. a? The legislatures in 12 States have 
reversed their previous positions, however, and have taken action 
rescinding their applications.- Three States have submitted two 
applications each, only one of which. should" be counted for each 
State.at 

It might be well to mention that the petitions of 3 other States (not 
included in the 32 Ii:!tions above) requested that Con~ess itself pro­
pose a Federal tax' 'tation amendmellt.40 . Such petitions~oi~ursel 
are not binding upon Congress insofar as summorung a.conStitutional 
convention is concerned. . 

The application of Maryland tl transmitted to the Congress eon": 
sisted of a resolution passed by its house of delegates only and may be 
discounted as not emanating from a State "legislature" 88 con­
templated by article V. 

The two houses of the Legislature of the State of Texas passed identi ­
cal resolutions on the subject of limiting the Federal taxiniPower but 
neither house ever concurred in the resolution of the other. Since no 
agreement between the two legislative chambers was ever re8ched and 
since no resolution was transmitted to the Congress, it would appear 
that the action of the State of Texas would not be an application of a. 
State lelrislature within the meaning of article V. 

. How long all these petitions on tax limitation should remli.in valid 
has never been determined. The earliest petition on this subject was. 
submitted by the State of Wyoming in 1939--a.bout 18 yee..rs ~.4J. 
Tables 3, 4, II.nd 5, uppendix, infra, list all the petitiom an,; inwcnte 
their pr('sent. status. 

}...(·cordirlgl:,-, as of .lunr 195-', and as l.Ii:li! 'i, Ml.,<:niix. ~wv :()rt~.," 
Coni,~r!'s~, '.,i:![I)l:t JisC'0ur.ting Imy d.P'PJ,,·,.;.i~.lS p·.:t;"u"t' sf ._":~ it:.pii<, of 
Time. could y.-pi! conclude tnt,t, 1() St.. ~s llll-,' '-',T''11~u:d:,-;:.·~ vc liJly 
pcn<ii:.i,. io)' l: r~onstitUli\J:lal (~onveIltioI. Imliti~l~~ l~,~~-l·I..;~Lri1l ;\~Iwe; if 
tt'.~:!l.tio:~. Thi:o i" Hi slwrt oi the neC(;:3Sd;-l' 3~ , i'f1I;".f.~ior~" l"':plil'eu 
by t.he ConRtit.ution for the calling of a COI!st.iud,j;,lI ...i (,.fIT;-';I·TlI.~()r: 
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Cbmlusions and recommtndatiom 
A compilat,ion of the various Stalt' Ilppliciltions ('alling (01' a COII­

Rtitutional Convention t1iseiosl's that. over :?Oo npplil:atiolls have 
been made sim'e 1789. These appJiC'atiolls have ('OVI'I'CU many suh­
jects.: ~i,rect eleetion of 8(,lIat01'8, limi.t~tioll on Fedcral.tax~g power,
prohibitIOn of polygamy, gl'neral re\'ISIOn of t.he COnStitution, world 
federal government, repeal . .of the 18th aml'ndmcnt, Presidential 
tenure, treatymaking, taxation of Federal and State securities, pro­
tective tariff, wages and hours, gasoline tax, tidelands problem, eon­
trol of trusts, grants-in-aid, popular ratification of amendments, con-' 
stitutionality of State enactments, revision of article V, and the 
Townsend plan." 

If the Constitution requires merely t.hat two-thirds of the St.ates sub­
mit applications, a convention has been long overdue. Even if the 
petitions were classified according to SUbjl'ct matter, a convention 
would be o\'erdue since on two occasions, at least; mOI'I' thall the 
necessary two-thirds of t,he States of the numb('r of Stat~ t.h~'u ('0111­

prising the Union had suhm.itted applications !l1~eking II. ('ollveution 
on the same suhject lDatt.er.~ 

However, other considerations have a controlling effect on thes~ 
issues. The Supreme Co~t has indicated that applications ou~ht to 
be reasonably related in time, so as to reflect a wid(l8pread senlilment 
&IIlong the States during a given period in history. It has announced. 
that the burden of deciding what constitutes a reasonable time is on 
the Congress of the United States. 

In addition to the question of being reasonably related ill time, 
some &rJPl:e that applications should relate only to a. ('omplet(' or 
substant1al revision of the Constitution. This argument is somewhat 
unrealistic since it would negate amendment by the alterna.tive 
method of convention. The Founding Fathers intended this method 
to be workable and incorporated it i~to tbe Constitution to penuit 
the States to initiate changes if Congrpss became oppressive or 00­
willing to act. Certainly such an.i~1tention .con.templated piecemeal 
amendment 88 well as genera.l reVlSlon. This Vlew 1S supported not 
only by the constitutional debates at the time of the Convention in 
1787, but by many eminent legal authorities since then. Furthermore 
as a matter of historical precedent, the States have been submitting 
applications on sK::nc subjects over the years with the number of 
applications for . ·ted conventions far outnumbering applications 
for ,Feneral conventions. 

Even with these questions out of the way, there are many pro­
cedural questions to be dealt with, among them such matters as the 
effect of the governor's veto of an application, a State's rescinding 
action after it has submitted its application, the physical act· of form­
ing a convention, providing for its membership, rules of order, and 
most important of all, ,outlIning the scope of the convention's delib­
erations, 

Inasmuch 88 the courts have indicated that many of these issues 
faill into the category of "political questions," not justiciable, Congress 
may resolve many of them by enacting implementing legislation, 
containing~rovisions setting up standardS and guides to govern Con­
titutional Conventions. 

These and other issues have already been discussed in the pre­
ceeding 'chapters of this thesis. Two draft bills l?:ave been prepared 
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which set up It framework for ~\"illg ('trl'nt to Ihe application procedure 
in accordance with t.he provisions of article V of the Constit.ut.ion. 
The first draft bill provides a pro(,E'dure for processing State applica­
tions for a constitutional convention in the Congress, and for con­
vening conventions. The secoIld draft amends the rules of the House 
so as to make provision for the proccs&ing of the applications once 
t.hey have been submitted. The two pieces of legislation which are 
set out in their entirety beginning with pages 79 and 82 provide in. 
substance as follows: 
Analy.ri8 of draft bill for calling a Constitutional Convention 

Applications for a convention may request either a general con­
vention or a convention to propose specific amendments (sec. 2). 

[As discussed in pp. 19-20, supra, the form of our government warrants a general 
revision of the Constitution if the people so wish it. In fact, the 1irBt two petitions
submitted within two years after the Constitution's adoption were petitiona 
calling for a general revision of the Constitution. Specific amendment is also 
authorized and the history of petitions submitted in the last fifty yeara clearly 
indicates a recognition of this form of amendment by a convention.] 

State legislatures will determine all questions connected with the 
adoption of State applications (sec. 3 (b». 

[Aa developed in chapter 5, parliamentary precedents and court decisions 
recognize the rule that legislative bodied should have control over their OWll 
Proceedings.) 

Approval pf governOl' is not to be required in application prO<".es& 
(sec. a(c». , 

[Court decisions indicate, as pointed out in chapter 4, and the history of amend­
ments to the Constitution show, that the action of the executive power is DCK 
required in the amending process.] 

Applications must contain certain basic data including the exact 
text of the State resolution (sec. 4 (a». 

[In order that amendments m~ be properly classified and counted, it is pr0­
posed that the exact text of the State petitions be submitted ao that the subject 
matter of each petition may be authoritatively established, and aJao to make 
ilertain that applications meet the procedural requirements set out in this draft 
legislation. It is not the underlymg intention of this provision, howev~~~ 
require that the text of applications be identical to be classified together. If Ule:J' 
relate generally to the same subject they are to be classified together, siQce a oem­
vention,if called, would be free to adopt its own language in drafting a propoMl 
on the subject.] 

An application, once submitted, shall remain valid for 15 years and 
for such longer tUne as eo.eaa deems necessary if two-thirds of the 
States have submitted applications on the same subject (sec. 6 (a». 

[In line with court decisions that r,ropoeala should not remain everIutiDldy
.alive, but must be "CODtempo~coua, ' a 1i-year cutoff date W88 iDIIerted. 1'he 
same time limitation haabeen adopted in 1"8Cent House reaolutiooa and in aome 
~te petitions calliq for the revision of article V itself.) 

. States may rescind their a'pplications at any time ucept when two­
~hirds of the States have valid applications pending on J.he same 8Ub­
Ject (sec. 5 (b». . 

[While Congress has never aliowed a State, once having ratified, to withdraw 
its ratification of an amendment, it is believed that because of the pl'ell8llt-day 
means of speedy communications Cae noted in chapter 14 and p. 49), and the cIIj. 
tinguisbing features between appUcatioJia for conventions and ratificatiou 01 
amendments, withdrawals should be permitted) . . 
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Congress when the !'eC\uisite number of applications have been re­
ceived, ~ eall a constitutional convention (sec. 6 (a», and the 
Chief Justice of the United States shall preside until the convention 
ia organized (sec. 8). 

(The first part of this provision repeats the lIlaDdate of article V of the Consti­
tution. Further, a high Government of6cial would seem to be the most appro­
priate perIOn to initiate the tremendously ilDpcxtaDt task of actually calling a 
convention to order, and it is beHeved that the of6ce of Chief Justice of the United 
States, who is to act as a temporary ohairman only, is 8ufficiently removed from 
active politics to avoid criticism.) 

Delegates are to be elected in aCcordance with State law (sec. 
7 (a», and each State shall have as many delegates as it has Repre­
sentatives in Congress (sec. 7 (a». . 

(This provisiOD places electiOD procedures in the States, in IiDe with the praCtioe
approved by Congress when it proposed the 20th amendment to the COnstitu­
tion. In providiDg that deleptes should be ohosen OD the IllUDe I'IOII'&phical­
basis as COngressmen, it is felt that this method, on a national basis, is the most 
representative and beat proportioned.) 

Each State ia to have one vote to be cast as the majority of its 
delegates decide (sec. 9 (a)). 

(Section 7 provides for representation on a proportional basis; this section 
Jives each State equal suffrage. This prooedure is fn line with the 12th amend­
ment and article 2, section I, clause 3, of the United States ConstitutiOn whiob 
directll the House of Representatives in cases of tie in tbe electoral votes for 
President to vote by States, each having one vote.) 

The convention will be limited to the consideration of those sub­
jects set out in the congressional resolution calling the convention 
lDto being (sec. 8).. " 

(The purpca of this provision, .. diacuMed in chapters 6, 7,9, and 10, is to­
live Conpf1118 and the Statea OODtrol over the acop8 and work of couatitutioDal 
ecmventioDl, and to prevent ~ runaway, atrr.-Iep1, or nvolutiODary
oonventioDl.) 

The convention will be in session not more than 1 year (sec. 9 (e»,. 
and i~~ will be transmitted through Congress to the, States 
for ra' tion (sec. 11). 

[To limit the time of the OOD~tion and also to provide for conpessional 
eontrol and approval of theOODvention'. work. Tbii procedure w .. UIed by
the·CoDatitutioDal Convention of 1787.) 

T;:J.reaiding officers in Co~ must transmit a convention~8 
pro to the States within 3 months of their receipt but only if 
Congress does not by aftirmative action disapprove the proposala 
(sec. 12 (&». • 

[Tbia procedural ~viaionfollowthemetboclad~by.CoqreaaineonaidemaJ
reorpniaation actI. The burdeD Ia DIued OD the ,ConFess to tate action. If 
Ii dOes DOt the measure is aatolDatioal1YprGDB.ld bl the preIidbta oflloera.) 

Amendments proposed by the convention must be ratified by the 
States within the time set liy CoDgreaa for ratification (sec. 13&). 

(Under tbe provision Con~ may set up a reuonable time limitation. It 
baa limited tbe. time for ratifP.oI in the ad~tiOD of the 18tbt 20th. 2lat, and 
22d amendment. to the Constitution. (See cllapter8 11 and IS.}) 

Congress may not recall & proposed amendment (seo.. 12 (h». 
(Jamescn .tates that the power to submit pioJ)08&ls to the States does not in": 

elude thi! pow6r to recall t.bem; otherwide, in rec&lling r.roposa1s, Conp"e811 would 
a1S(1 belove the power to definitively reject 8ucb proposals.) 

http:ratifP.oI
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Gubernatorial action is removed from the ratification process
(sec. 14 (b», and States may rescind ,their action at any time prior 
to the ratification by' three-fourths of the States (sec. 16 (a». A 
State may also ratify ail amendment it has previously rejected 
(sec. 16 (b)). 

[As previously DOted, and in line with court decisions and the practice adopted 
with other amendments, executive action is not requisite in the amending pr0ce88. 
Since the exact status of proposed amendments may now be easill and quickly
ascertained, it is no longer neceseary to hold States bound to theIr ratifications 
unless three-fourths of the States have also ratified the same proposal. Rejection
of an amendment presents no real problem since Congress, 1D the past, has per­
mitted States who have rejected an amendment to later ratify the same.] 

Congress will determine all questions relating to ratification (sec~ 
16 (c», and the Administrator of General Services, when the requisite 
number of States have ratified, will officially proclaim the new amend­
ment to be part of the Constitution (sec. 17). 

[This provision concerns a "political question" and it is generally recogniied 
that Congress has the power to decide all questions relating ~o ratification. Offi­
cial proclamation by the Administrator of General Services is a procedural pro­
vision and follo1VS the present law relating to amendments.) 

Analysis oj drajt resolution amending '1"'IIks oj tM HOUIJe oj ~pre8enta':­
tives jor ~ng oj Stp,te appl~ 8ulcing lJon8titutional 

. Oonventions; . .; ;. . . '.. : . 
The Speaker is· to ref~ all State applications tor a coristitutio~;.I 

collvention to the House Judiciary Committee (sec. 1(a». 
[This provision follows the present practice for referral of State applicatioD8 

to a congressional committee.] 

Within 60 days after the beginning of each session of Congress, the 
Judiciary Committee must report to the House the number of peti­
tions, according to subject matter, which have been received during 
the preceed~ 15 years. (sec. 1 (b», ~ether with the number of 
States which l\ave rescinded their applications (sec. 1(b». 

[The 6O-daY'provision is to prevent delay or deferring of action by a committee 
of Congress. The remainder of the section Qarries out the provisions of sectioWl 
4 and 5 of the draft bill.] 

If, during a IS-year period, two-thirds of the States have submitted 
applications on a particular subject, a resolution must be introduced 
in the House calliiig for a convention within 2 years for the purpose 
set forth in the State applications (sec. 2). 

[An enabling provision to initiate action by a House of Congress onoe the formal 
requirem~ts outlined in the draft bill have been met.] 

The resolution is to be referred to the Judiciary Committee which 
must report back to the House within 30 days or be automatically
discharged (sec. 3 (a». 

[To give prefereDc8 to this legislation over other matten· pending in com­
mittee and to provide for not only immediate consideration 0( the meaaure by
the oommittee, but alao to require the committee to take final action without 
delay. Consideration was given to settinKup a joint committee of the House and 
Senate; also to a separate commission. However, since applications only trickle 
in over the years there would be very little work to JUStif; the existence of a joint
committee or a oommiasion. The judiciary committees 0 the Congresa are id~ly 
set up to handle the worlt involved in State applications.) 
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The resolution is to be considered immediately by the House (sec. 
3· (b», and may be p&88ed by a simple majority vote (sec. 4). 

(To give measure higbfJllt priority on floor of tbe House. and at the same time 
reqwre Oolf a simple majonty vote of the members present at time measure i!' 
ooneidered. 

If, erior to taking action on a House resolution. the Senate p_asses 
a similar resolution,. the House will nevertheless consider the House 
resolution, and, if acted upon favorably, shall then constitute the 
House resolution for the Senate resolution and adopt t.ht' same (se('. 5). 

(This provision is similar to tbe present Rules of the House of Representatives 
with regard to BePl'!""te but oIimil&r mf'a8ures, which are considered on tht' floors 
of both Ho~ of Congress at the sa.me time or approximately the same time.) 

In the absence of a House resolution, a Senate resolution shall be 
P!ocesaed in the same manner as though it had been introduced as a. 
House resolution (sec. 6). 

[Follows preeent House rules with regard to a measure which has p&S8ed the 
Senate and on which there is similar measure pending in the Houae.) 

A Congressman may. at any time, inquire whether 8. sufficient 
number of applications hav.e been submitted requiring the calling of 
a convention (sec. 7). 

[To au\horiae Members of Congreea to require an accounting by the Judiciary 
Committ.ee if \here is doubt concerDing the preaent Biatus of applica.tiona.} 

http:Committ.ee
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A. BILL 

To provide procedures for calling collStltutional OOIlventiODa for proposl,ag amendments to the CoosUtu­
CIoU of &be Vultec1 Statea, on appUcatlon of the l~Of two-tb1rd8 of &be StateI. JIIIIIIII&Dt to -'* 
V of &be OoDItltution. 

Be it enacted bJl tlu Senate and Houae oJ Reprea,nIali"" oJ the United Statu of 
Ameriea in COngT'UI a8umbled, That this Act may be cited u the "Federal 
Constitutional Convention Act." 

AcrJON OF STATE LEOISLATll'BIIS 

SEC. 2. The legislature of a State, in making application for a constitutional 
convention under article V of the Constitution of the United States, shall, after 
adopting a resolution pursuant to this Act, petition -the Congress stating, in 
substance, that the legislature favol1l the cailing of a constitutional convention 
for the purpose of­

(a) proposing a general revision of the Constitution of the United States; or 
(b) proposing 	one or more amendments of a parti.:ular nature to the 

Constitution of the United States stating the specific nature of the 
amendments -to be proposed. 

SEC. 3. (a) For the purpose of adopting a resolution PUl1luant to section 2, tb& 
State legislature Bha.I.l adopt its own rules of procedure. 

(b) Questions ClGneerning the State legislative procedure and the validity 
of the adoption of a State resolution cognizable under this Act are determinabJ.e. 
by the State lesialature and its decisions thereon are binding on aU othen. 
including State &Dd. Federal courts, and the Congress of the United States. 

(c) A State resolution adopted pUl1luant to this Act is elfective without regard. 
to whether it is approved or disapproved by -the Governor of the State. 

SEC... (a) Witliin 60 days after a resolution is adopted by the leglalature of tbe­
State, the secretary of state of the State, or if there be DO such officer, the penon
who is charged by the State law with such function, shall transmit to the Con­
gftIII8 of the United States two copies of the applicatioll, ODe ~ to tb& 
President of the Senate, and one to the Speaker of the House. 

(b) 	Each copy of the application shall ClGDtain­
(1) the title of the resolution, 
(2) the exact text of the resolution, signed by the presiding of6oer of each 

House of the legislature, and 
(3) the date OD which the le~lature adopted the reeolution, 

and shall be accompanled by a certificate of the secretary of state of the State, or 
such other pel1lOD .. is charged by the State law with such fanction, certifying­
that the applicatioD accurately seta forth the text of the resolution. 

SEC. 5. (a) An application submitted to the Co~greaa pursuant to this Act. 
unless lOOnfir' reseiJided by the State legislature, shall remain elfeotive for l~ 
calendar years-after the date it is reaeived by the Con~ unless two-thirda or­
more of the several States have each submitted an applicatlon oalllng for • con­
stitutional convention on the same subject, in whioi eVeDt the applicatiOD 1halI. 
remain in elfect until the Congress has takeD actioD OD a ooncurrent reeolatioD, 
punuant to section 8, ealliDi for a constitutional OODventioD. '. ' 

(b) A State, upon notification to the CoD~ lnaceordaDoe with tIeCtioD 4 
may resciDd Ita aDPlieatioD caDinR for a Conatitutiooal CoDvention cuept that JlO. 
State may reacina-when two-thirils or more 01 the State legIaI.t.turM have appUea­
tions pending before the Con~ aeekiJII amendmenta OD the iame .ubject. 

(c) The CODer- of the Umted Stateslial the sole power of det.ennining whether 
a State'. action to NBCind ita applicatioD hu been timely made. 

COaaOarnON ~ND PaOCII_DINGS o. 'I'I1II CONBKTIOlC 

SBC. 6. <a> ~, under such rules as it may deem D~, ahaIl adopl
concurrent resolutiOns ealllng for the oonveniD& of a Fedelal Const.itutioD&l CoD­
vcntion. It may, in such reaolutioB desipte the place and time 01 meetin, and 
It shall set forth therein the particular .ubJeet8 which t.'1e ClGDVeDtiOD ill to CIODIdder. 

'Ii 
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(b) When DO plaee or time is specified in the concurrent resolution calling the 
convention, the convention Bhall be held in the District of Columbia not later 
than two yeant after the adoption of the resolution. 

SEC. 7. (a) A convention called under this Act shall be compU8ed of as many 
deleg~tes from each State as it is entitled to Representatives in Congress. Each 
deJegatt: is to be elected or appointed in the manner provided by State law. 
Alternate delegates, in the number established by State law, shall be eJected 
or appointed at the same time and in the same manner. Any vacancy occurring 
in the State delegation shall be filled by appointment of one of the alternate 
delegates in the manner provided at the time of his election or appointment as an 
lilternate delegate. No alternate delegate shall take part in the proceedings of 
the convention unless he-is appointed a delega.te. 

(b) The Secretary of State of each Sta.te, or, if there be 110 such officer6 the 

pcl"bOn charged by State law to perform such function, shall ccrtify to the hief 

Justice of the United States the name of each delegate and alternate delegate

appoint.·d or elected pursuant to this section. 


tC) Delegates shall in all cases, except treason, felony, and breach of the peace, 
be privileged from arrest during their attendance at a session of the convention, 
aud in going to and returning from the same; and for any speech or debate in 
t.he col~vention th"y shall not be questioned in any other place. 

td) aach delega.te shall receive compensation at the rate of $50 per day for each 

day of service and shall be compensated for traveling and related expenses in 

IIoccoroance with the Travel Expense Act of 1949, as amended. The convention 

shall decide the compensation of alternate delegates and employees of the 

cQIlvention. 


(c) The Congresd sh&ll appropriate moneys for the payment of all expen~ of 

tile convention. . 


SEC. 8. (a) The Chief Justice of the United States shall convene the constitu­

tional convention. He shall administer the oath of office to the delegates to the 

cOllvention and shall preside until the delegates elect a presiding officf'r who shall 

prtl6ide thereafter. Before taking his seat each delegate shall suhscribe an oath 

[)(It to attempt to change or alter liny section, clause or !>rticle of the Constitution 

or prop,)se additions thereto which have not been proposed or fixed by the resolu­

tion calling the convention. Further proceedings of the convention shall be 

couducted in accordance with liuch rules, not incollsistent with this Act, as it 

1WI.y I'dopt. . 


(b) The performance of the duties required of the Chief Justice of the United 
State:> under this Act, shall not be deemed to disqualify him from participating 
in allV case or controversy before the United States Supreme Court. 

St:c. 9. (a) Each State shall have one vote. The vote of each State shall be 

CoAst on any question before the convention as the majority of the delegates from 

that State, present at the time, shall agree. If the delegates from any State pres­

elll. are evenly divided on any question before the convention, the vote of that 

State shall not be cast on the question. . 


(b) The convention shall keep a daily record of its proceedings and publish the 

Bame. The votes of the States on any question shall be entered on the record. 


(c) The convention shall terminate its proceedings within one year after the 
date of its first meeting unless the period i1t extenaed by the Congress by con­
current resolution.· . . 

SEC. 10. (a) Except as provided in subsection (b) of this seQtion, a convention 

called under this Act may propose amendments to the Constitution by a majority 

of the total vote cast on the question. 


(b) No convention called under this Act'to propose an amendment of a lliidted 

nature may propose any amendment or amendments, the general Il2.ture of which 

differs from that stated in the conc~ent resolution calling the convention. All 

controversies arising under this subsection shall not be justiciable but shall. be.. 

determined by the Congress of the United States. . 


S:cc. 11. The presiding officer of the convention, within 1 month after the 
termiDation of its proceediDgs, shall submit the exact text of the amendments 
agreed upon at the convention to the Congress for approval and trall8lDission to 
the several StI!-ta for t,heir-ratiJiQation. . , . 

TIlANawrrr.u. OJ', PBOI'OSJaD AJaNDIIEN'l'8 _ 

SEC. 12. (a) The President of the Senate and the Spea.k8r of .the'Bouse. ~t 
RepresentatiVflll, ~~y. ahall tra.osmit the. proposed amenamen~to the 
CoWJtit.UtioD to the· .• trator of General Services for submisSion' to the 
States upon the upiration of the first period of 3 months of continuous aession 
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of the Congress following the date 011 which lIuch propoHals are received, but only 
if prior to the expiration of such period Congress hIlS not adopted a resolution 
disapproving the submission of the pror:'sed amendments to tbe States. 

(b) Whenever ihe Presidpnt of the l:ielll&te and the Speaker of the House of 
Represent.ativp;; h:we jointly tran~mittl~d propos~d amendments to the Admin­
istrator of General Sen'ices, the Administrator shall forthwith transmit, with his 
certification thler-eol, exact copil's of the proposed amendments to the legislatures 
of the several States. 

RATIFICATION OF PROPOSED AKENDMEN'l'l! 

SEC. 13. (a) Amendment~ provosed by the convention pursuaut to and in 
accordance with the provisions ot this Act shall be valid for all intents and pur­
poses 88 fact of the Constitution of the United States when ratified by the legia.­
latures 0 three-fourths of the States. Congress, in the resolution adopting ~e 
proposal, may set the time within which the proposalshaJ.l be inoperative unlllll3 
ratified by the legisll&tures of three-fourths of the States. 

(b) Congress may not recall a. proposed amendment after it has been sub­
mitted to the States by the Administrator of the General Services Administration. 

SEC. 14. (a) For the purpOlle of ratifying proposed amendmel:.ta punuant. to this 
Act the'Sta.te legililatures shall adopt their own rules of procedure e%oept that the 
acts of ratifioation shall be by convention or by State legislative action 88 the 
Congress may direct. All questions concerning the validity of State legislative 
procedure shall be determined by the legislatures and their decisions shall be 
binding 011 all ot,hers. 

(b) Any State resolution ra.tifying a proposed amendment to the Constitution 
shall be valid without regard to whether it has been 888ented to by ~e Governor 
of the State. 

SEC. 15. The secretary of state of the State, or if there be no such officer. ~e 
person who is charged by State law with suoh funotion, shall traasmit a certi6ed 
copy of the State resolution ratifying the proposed amendment or amenclmentB 
to the Administrator of General Services. 

SEC. 16. (a) Any state may resoind ita ratificati)O of a pro~ ameDdment 
except that no state may rescind when there are exi.;tiIig valid DotUieations by 
the legislatures of three-fourths of the States. 

(b) Any State ma.y ratify a proposed amendment even though it had previoulJl'
rejected the same proposal. . 

(c) The Congress of the United States shall have the sale powerGl detienDi.1IiDc 
all C!uestions relating to the ratification, rescission, or rejection of ameDdmeDte . 
proposed to the Constitution of the United States. . 

SEc. 17. The Administrator of General Services when thre&-fourtha of the 
legislatures of the several States have adopted .. propoaed amendment. '" the 
COnstitution of the United States, shall issue .. proclamation proc1aImml ibe 
amendment to be a part of the Constitution of ~e United States. .... 

SBC. 18. An amendment proposed to the Constitution of the United 8$Mee 
shall be etJeotive from the date on which the legislature of the last State Dee I 
to constitute thre&-fourths of the legislatures of the United S~tea, .. pl'01ika
for in article V. has ratified the same. . . 

http:the'Sta.te
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BOUSE RESOLUTION· 


To provide rulea for the prooeasIng of State applJcatJons.for a Federal CoDStltutlona1 Convention In the 

Bowe of R.P.presentatlve8. 


Be it TlJlIOlfJed in the HoualJ of RepresentativeB of the United Statea of America, 
That­

(a) The Speaker of tbe House of Representatives shall refer each application 
submitted, pursuant to the Federal Constitutional Convention Act, to the House 
Committee on the Judiciary. 

(b) Within sixty days after the commencement or each regular session of the 
Congress of tbe United States, the House Committee on the Judiciary shall report 
to the House concerning tbe applications received pursuant to the Federal Con­
stitutional Convention Act during the preceding fifteen calendar years. The. 
reports shall be printed in the Congressional Record and shall state­

(1) the total number of applications calling for a convention to proPOIIC a 
general revision of the Constitution, 

(2) tbe total· number of applications calling for conventions to propose 
specific amendments of a limited nature to the Constitution, together with 
the total number received with respect to each such amendment, 

(3) tbe date of receipt of"each application, 
(4) the particular State applications, if any, on which states have taken 

rescinding action, and . 
(5) such other information as the committee considers appropriate. 

Bsc. 2. If, during a fifteen year period, applications are received from the 
legislB.tures of two-thirds of the Reveral States and , 

(a) each application seeks the calling of a convention to propose all 
amendment generally revising the Constitution of the United States, or 

(b) each application fleeks t.he calling of a convention to propose an 
amendment of the same g('neral nat,urt' as each other application, 

the chairman of the Committee on the Judiciary of the House of Representa­
tives shall, and any other Mcmber may, iutroduce a concurr.ent resolution calling 
Cor a Constitutiotl&l Convention within t.wo years for the purpose BOught in the 
application£.. 

SEC. 3. (a) Concurrent resolutions calling a convention shal\ be referred In 
the Commit.teeon the Judiciary. The committee shall report on the resolution 
within thirty calendar days after its introduction. If it does not report the r('s­
olution before thE' expiration of thirty calendar daYB after its introduction, the 
committee shall be automatically discharged from all further consideration of 
the measure. 

(b) When the oommittee bAA reported or hM been discharged from further 
consideration of such a ooncurrent resolution, it shall, at anv time thereafter, be 
in order for a Member to move to proceed for the immedIate consideration of . 
such resolution. 

SEC. 4. (a) A concurrent. resolution calling Cor a Constitutional Convention may
be adopted by the affirmative vote of a majority of th08e present and voting.

(b) Except as otherwise provided in this resolution, the rules of the House of 
Representatives Bball govern the ronduct of the proceedings here UDder. 

Bllc. 5. II, prior to the p&88l\ge by it of a concurrent resolution, the House of 
Representatives receives from the Senate a resolution calling for a Constitutional 
Convcntion for proposing the same amendment, it ahall proceed to conllider its 
own reaolution and, if favorably acted upon, shall substitute and adopt the 
reeolution of the Senate therefor with such amendment M it deems necessary to 
reflect its own action. 

Bsc. 6. Where no similar resolution with respect to Bucb amendment as shall 
be received from the Senate has been introduced or referred to the Committee 
on th" Judiciary, the resolution from the Senate sball be treated in the same 
'Iria~ner 88 concurrent reeolutioD!! unde.r section 3. 

-This draft 18 drawa to rel\tlet chances In ~he Rul811 of tM Houae of Repruentatl\"ea. A atmUar reeolution 
would be nMded to provide for Senate pl'OCfldure. • _ 

82 



1343 


FEDERAL CQNSTITUTIONAL CONVENTION So: 

SEC. 7. Any Member mav introduce a resolution to determine-­
(8) whether the re~cincJinlf action of a State le&islature IlA!I bHon tinlf'l, 

made or is" otherwise entitled to recognition under the provisions of till 
Federal Constitutional Convention Act, and 

(b) whether a sufficient number of applications have been submitted & 
to require the introduction of 8 resolution calling for a constitutional con 
vention. . 

CITATIONS 

I Twent,..two amendments have been certUIed u part of &be United State! ConstItution. PI"" .... 
-all have been proposed by the Congress but ban Dot beaD rattaed by a lIIIIlellllt DIUIlba- '" a.a.. 
The,. relate to (a) the apportionment of Rep~tatl"'" In the House (submitted 171111). (b) &be_pellA
UGn 0' Senators IIDd ReprMentatl..ea (submitted to tbe 8tatelt In 17111) (e) ~ by- United Btata 
elti&ena of foreign tll.lell of nobiUty (submitted 1810), (d) a propcaJ ~ to _Yery (lIlbmltted In INIt) 
aDd (e) cbfld labor (mbmltte4 In 11124) (U. B. C~ Bouae.1I3d Coal., 111_.. 11151, B. Duo. 211, pp 
16-17). 

• Fammd, The Records of the Federal Convention (11137). I.!....1fI!I. ),(adJIDD paI8d ~ qa.&IoaI
"Bow was a Con..ention to be fOl'DHldT By whllt rule decldeT WDU; the '-of IMIICtI'" 

I Bee Coleman ... Miller. 307 t'. S. 43.1 (J939). 
• MarylaDd. H_lournaI (11139). p. 899. 
• PenDlYlnnIa. s-ion Laws (UK3). p. 1122.
'In 1M New York ...d Virginia IOUCht a ConAlwtloDal OoD_Uoa; _ 'l'IIbIe I, a))lllllclli:. 
, 3115 U. 8. 365, 16& (11112). 
I aawke .... SmJth No. I. 253 U. S. 22t (19\1). 
I ibid., p. 2'Z1• 
.. Only two 8tBtes bad veto powers by the chief8IeCUtl...,. M~naetts and New York, M.-IIUIIttI 

OaastltuUon (1780). 00. 2, sec. I, Thorpe, Ameril8ll Obaa1en Con.nltutioUl and Orpnlc iAn, lll, Ia: 
IAWlI of New York (1789), ch. 11. 

n Bawke .... Smith No. I. 25.1 U. 8. 221 229 (1m). 
d Coole)" Thomaa M.t A Treati8e on COUtitutloDal LlmitatioDa (8th ell.; 1027) t. 1117. 
• In re Speatenhlp, III Col. 53) (1891). 

It Frenab T. 8enaIA!l, 146 Cal. 604 (11106). 

U People •• Mabauey, 13 Mleh. 481 (1811&). 

II 143 U. S. 649 (l1III'J).
I'J-. John A., A Treatlge on Const.ttnUGDaI OoD_tIoaI (4th ell.; 1887), p. 6. 

U ibid", p. 10• 

.. lB3l'8il. 2d all (2d CIT. 1lIII0). a.'rd. lNl U. S." (1l1li1)• 

.. If Stat. (10621, In: 18 U. S. Code•• 11 et I!!Q. 

,. Brief of peUtIonen befOl'P U. S. 8upreme Court. p. 117. DmmII •• United. Stues, 341 u. II. tIN (11IIIl) 

• 183 FeeL III 2JI(Jd Olr., 19110). 

• Ibid., p. 213 • 

.. U. B ..... DenJlIa, 311 U. 8. _1101 (111&1) . 
.. FlrI'Uld. The ReeordI of tbe Federal Connntlon of 1m (Bn.1IIL. ID3i), r. D. . 
• MilllHSlppl .... ICIImIon. 4 Wall. 416 (U. 8. l8IIII); _ ..., _ IIOIItiaI, 1IIIRIJaIIIe1aNII ~ 

WIUoDgbb7~ The CGDl&ltutillDllllAw of &be UnllllllStalIII (ID). I..n. 
II DlIIoll .... 0 ..... U. S. 388, 17. (11121) • 
.. 0rfteId. Lester B .. TIle AmendJni of tbe FedInI o-ututtma. 0bIca&u. CaIIaboIlIr 00. (laC). p. G. 
.. lameeon, lobo A., A Treatla on O.-JtuUoDIII o.._UIIIIII ~ \:?,.K' 8M. 
• Alabama, 91 OaIIcreEonaJ Record 61131; ~ 11 Oouai UIIt; lIJIDoil. • 0 ­

..-Ional Reoord 7ft; 10_, 91 ~ &cm-d lI3&'I; =In ~ Reoord 10m; 
~a.tts, 118 Caacresslonal Record 411(1: LouIsIAna, 100 naI Reerrd Mal; Malae, .. 0.. ­
Iftl8IIOI!III Rt!oonl43U: Nebrasta, IKl CongrSonal Reoord ..;..:.8W leo:-el'llOO ~a-~ 
11tN3· 'itboIJe IeIIIIId. .115 OnngressIonnl Rt'l'lOrd 82M; WIIoIIMIn, 11 ~ P.-m\ f:iIIe. 

II U. S. Oo~ 48th Colli., 2d _., ~ Globe, p. 4070. 
• 16 8tat. 701/, no (lfIIl8). 

• COIemaD .... ~":b:m u. S. 433, 4M (1139) • 

.. See F. W. 0 Finality or Stale'. RatUIeatIoa of a OcIIIBtItuUooal Ameo~t,. A. •. .&.. I. 

1tIS (1_. 
II ~ 1'abl. S. appmdh. 
• Bee Tab~ 6, ....-dll. 
II S. Table 3 aplWldix. 
• See TahleR JIIDd 4 appendix. . 
.. Bee Tables aandT appendix. BIDc8 1\ II &be Dam_ of ....nU. u-. tile __.r...... 

..bleb Is oontrollllll. i.ii,. one appUcatlon from .. BWoe au be....cIr.ed 't'III4. 
• N~vada. Coo,. Bee. D~~~ 1952, p. 81l11Q; MOD.... Calla. Bee. .n.or, ~, ..-. ... 

11112-21114 (fttned II)' 00,..); .~&!I, Conl_ Bee. Dally, ManIt ..... '" IIIl 
.184 CloD£ Bee. .. (I"). 
.. TellU, lIouse JOIIft"ISI (Ita), • ~. Sea., pp..., BIt: Tedt, ......l--.l (IICS), ......... 

pp. IIZ-U21. 
., !!efo Tables f and 1._apPI!Ddb. . 
.. Tablell a, ., IIDd .1bouId be ned toptber. r 
II Bee table I, appeIIIIb. 
• DIreet eIectlOll of 1IIIIaton, and problbltlora '" poInam,., tahle I, ..,.,..u...... 1 ..... 
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FEDERAL CONSTITUTIONAL CONVENTION ·89 
TABLE 2.-State dppliCGtiom to C01fflre•• for constitutionalconvflntion., lilted hI 

.ub,ed mGtter . 

1. 	Direct election of Senators 
(73 petitions submitted by
31 states): 
AIkan~______________ 1901 


])0________________ 1903 

])0________________ 1911 


California ______________ 1903 

])0________________ 1911 


COlorado l _____________ 1901 

Idaho_________________ 1901 


])0________________ 1903 

Illinois 1_______________ 1903
])0________________ 1907 


])0________________ 1909 

Indiana________________ 1907 

IOlVa__________________ 1904 


])0.1_______________ 1907 

])0.1_______________ 1909 


](an~I_______________ 1901 

])0.1_______________ 1905 

])0.1_______________ 1907 

])0,1_______________ 1909 


1rentucky______________ 1902

Louisiana 1_____________ 1907 

Idaine_________________ 1911 

Idichdgan______________ 1901 

ldinnesota_____________ 1901


])0________________ 1911 

ldissourlL______________])0________________ 19011903


])0________________ 1905 

IdODtaDa-______________ 1901
])0________________ 1903 


])0________________ 1905 

])0________________ 1907 

])0________________ 1908 

])0.1_______________ 1911 


liebraska______________ 1893 

])0________________ 1901 

])0________________ 1903 

])0.1_______________ 1907 


lievada________________ 1901 

])0________________ 1901 

])0________________ 1903 

])o_____________ ~__ 1905 

])0________________ 1907 

])0.1_______________ 1907 


liew Jersey____________ 1907 

North CaroliDa..________
])0.1_______________ 1901

1907 

liorth ])akota__________ 1003

Ohio___________ _____ 1908
~ 

. ])0__ .:: _____________ 1911 

Ok1&hOEBaI ____________ 1908 

~D 1. ______________ 1901
])0________________ 1901
])0________________ 1903 


])0________________ 1903 


See fDoIIIDM M IIl4 of table, p.81. 

1. 	])irect election of Senators 
(73 petitions submitted by
31 states)-COntinuedOregon ________________ 1907 


])0 ________________ 1909 


Penns~lvania----------- 1901South ])akota__________ 1901
1>0________________ 1907·
])0________________ 1909 


Tennessee______________])0________________ 19011901 

])0________________ 1903 

])0________________ 1906 


TexBs_________________ 1901 

])0________________ 1911 


Utah___________________ 1903 

Washingtop.. 1. ___________ 1903 

Wisconsin______________ 1903


])0___ - ____________ 1907 

])0________________ 1908 


Wyoming_______________ 1895 

2. 	Limitation of Federal taxing

polVer (32 petitions 8U~ 
mitted by 27 States; see 
also tables 3, 4, and 6, this 
appendix):AlabaEB&-_______________ 1943 


Arkansas________________ 1943 

I>e1aw&re_______________ 1943 

Fiorida________________ 19&1 
IllinOlB_________________ 1943
~lIPL------~-------- .1952 
I~_______________ 1943


])0________________ 1967 

Iowa_______
~__________ 1~1

])0________________ 1961 

~________________ 1961 

1rentucky______________ 
1~ 
Louisiana_______________ 1950 

Idaine. ________________ 1~1 

])0________________ 1961 

Idary~d______________ 193Q 

ld88S&Chuse~_________ 1941
ldichigan______________ 1941 


])0________________ 1~8 

ldississippL__________ 1840
liebraska_________--___ 19t1 
New Hampahire________])0________________ 19431961 

liew Jersey____,....;..... _ 1844 

New Maiao..____.~-..--- INI
Oldahoma..____.:.______.; 1915 

Pen.naylftDiLo________ INa
Rhode leland· ________ 1840 


U~;-~~---.;-----_--- INI
WVMvpyriD ____________ 1813
V~--------------- 1161 
lVy~.;------------ 1118 
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FEDERAL CONSTITUTIONAL COX\"ENTIO~ 

TABLE 2.-State applications to COI~grels for COIiS/itlllional conventiolloS, li.~/rd 111} 
subject matter-Continued 

3. 	 Prohibition of polygamy (30 4. General revisioll of Coustitu­
petitions submitt.ed by 27 tion (29 petitiolls submitted 
States): by 22 St.ates)-Continued

Calilornia______________ 1909 lSorth Carolina z________ 1907 
ConuecticuL ___________ 1915 Ohio ___________________ 1861 
Dclaware ______________ 1907 Uklahoma%_____________ 1908 
Illinois ________________ 1913 Oregon 2 _______________ t901 
Iowa __________________ 1906 TexltS _________________ 1899 
Louisiana______________ 1916 \,ir~illia _______________ 1788 
Maiue_________________ 1907 Do ________________ 1861 
Maryland ______________ 1908 W ashington ____________ 1901 

Do ________________ 1914 DO.2 _______________ 1903 
Michigan ______________ 1913 Wiscollsin______________ 1911 
Minnesota_____________ 1909 Do ________________ 1929 
Montana ______________ 1911 5. World federal government (8 
Nebraaka_______________ 1911 petitions frum 6 States):
New Hampshire ________ 1911 Californis______________ 1949 
New YorL ____________ 1906 COllllcCticuL ___________ 1949 
North Dakota__________ 1907 Florida ________________ 1948 
Ohio __________________ 1911 Do __________'______ 1945 
Uklahoma______________ 1911 Do ________________ 1949 
Orcgon ________________ 1913 Maine" ________________ 1949 
Pennsylvsnia_______ ~ ___ 1907 New Jersey ____________ 1949 

Do________________ 1913 North Carolina _________ 1949 
South Carolina _________ 1915 6. Repeal of 18th amendment (5
South Dakota __________ 1909 petitions from 5 States):
Tennessee._____________ 1911 Massachusetts__________ 1931 
Texas._ _ _ _ _ _ _ _ ___ ___ _ _ _ 1911 Nev&ds____ _ _ __ __ _ _ _ _ _ _ 1925 
Vermont. ______________ 1912 . New Jersey ____________ 1932 
Washington. ___________ 1909 New YorL ____________ 1931 

Do. _______________ 1910 Wisconsin______·________ 1931 
West Virginia _________ - _ 1907 7 Limitation of Presidential ten-
Wisconsin._. ____________ 1913 . ure (5 petitions from 5 

.. General revision of Constitu- States):
tion (23 petitions submitted Illinois ________________ 1943 
by 22 tates): lowa__________________ 1943 

Colorado '._______ .. _ _ _ _ _ 1901 Michigan_ _ _ __ ____ _ _ _ _ _ 1943 
Georlria. _______________ 1832 Montana ______________ 1947 
Illinois._ __ __ _ _ _ ___ ___ _ _ 1861 Wisconsin_____ ____ _ _ _ _ _ 1943 

. DoI _______________ 1903 8. 'rreaty making (3 petitions 
India~--------------- 1861. from 3 States):
Iowa ·-i-------------- 1907 '\. Florida~~ ______________ 1945Do. _______________ 1909 Georgia ________________ 1952 
Kan.... i------------~- 1901 Indialla________________ 1957 

Do 1·-------------- 1905 9. Taxation of Federal and State 
- Kent~kY~~::========== ~~I 2Surities (2 petitions from

Louisiana l _____________ 1907 ctat:es):. 1935 
Mill80url 1907 alifoml8.____ - - --- - --- ­
Montana.:============ 1911 Idaho _________________ 1927 
Nebraska l . ____________ 1907 10. Against protective tariff (1
Nevada ' .______________ 1907 petition from 1 State):
New York. _____________ 1789 Ailibama_______________ 1833 

Bee IDoUlOIe at end ot table, p. 90•

• 

http:submitt.ed
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FEDERAL .CONSTITUTIONAL CONVENTION 

TABI.E 2.-State applications to Congress for constitutional conventions, li,ud b" 
subject matter-Continued 

11. Federal 	 regulation of wages 
and hours of labor (1 peti­
tion from 1 State): 

California ______________ 1935 
12. Federal tax on gll80line (1 pe­

tition from 1 State):
California__ __ _ _ _ _ _ _ _ _ _ _ 195? 

13. Tidelands problem (1 petition
from 1 State):

Texas_ _ _____ _ _ _ _ _ _ _ ___ 1949 
14. Control of trusts (1 petition

from 1 State): 
lllinoill ______________ ._ 1911 

15. 	 Prohibitionll on grants-in-aid
(13!tition from 1 State)· 

. .IenMY varua ____ - - - - - - - 1943 
16. Popular ratificat~0!l of amend­

ments (1 petitIOn from 1 
State): .

LOUislana______________ 1920 
17. Constitutionality of State 

enactments (1 petition from 
1 State):MiBBouri______________ '- 1913 

18. 	Townsend plan (1 petition 

from 1 State): ' 


Oregon ________________ 1939 
19. Revision of art. V (7petitiona 

from 6 States) : 
Idaho _________________ 1957 
Illinois_ _ _ __ _ _ _ _ _ _ __ ___ 1953 
In~ia~a---------------- 1957
Mlchigan ______________ 1956 
South Dakota__________ 1953 

Do________________ 1955 
Texas_________________ 1955 

20. Reapportionment (1 petition 
from 	~ State):

In~:bana---------------.- 1957
21. BalanclDg the budget (1 petl ­

tion from 1 State)' 
Indiana_______ .'________ 1961 

22. 	 Distribution of proceeds of 
Federal taxes on gasoline
(1 petition from 1 State): 

California______________ 1952 
23. 	State control of schools (1 petl. 

tion from 1 State):Georgia________________ 1966 

I PeUtIoD aIao called fGr I8II8'IIl rllYlaiaD 01 o-dQidaD.
, Petltkm liiio called for ilIreet eIeGtI4lIl of 8eDaion. 



-------

- -----
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TABLII 3.-State' application. to Cungre.. •eeJ:i1lf 

PeU&IDDa 

B~ 	 Puaed 
Committee 0cIDgreasi0nal 

a-JuUonHo. reterred &0 Becard cI&atioll NlMUJ'et 
T- Upper Lo_ 

chamber chamber 

R. 1. Res. 88__..... --- ... IIN8 11117 1 lune 24 H.ludiclary 8O~ A 
S.ladlcIarY Record. pp.

71i21-76:H. 
s. Oem. Res.. IIN8 l4ar. 2 l4ar. 1 S.1~y 	118 COIIIr.aloDal 0 ... -----­

10. lLludlclarJ Recorcl, p_ 742­
-- .. _--- s_ Oem. Res. 1_ IIN8 Mar. 211 Apr. II S.1udlclary 811~ 0 

lLludiciary Record, p. 4017. 
B. 000. Res. 111$1 Apr_31 Apr. 27 I S. ludlclary 	 117 CongrllllBloDal A" 

R.ludlclary•• 	 ReoordilP•61115-61 
... _---- .. R. RIll. 218____ 11162 1m. 22 1m. 21 8. Indlalilry 118~ A· 

lLJudlclary lleoOrd. p. lo.'i7. 
... -----­ lL 1. Res. 32__ IIN8 May. May 5 S.ludlclary 	 118 00DcreIIIkmal A 

H.1udlclary Becard. p. 742. 

-... ----- R. Con. RIll. lIN8 Mar. 1 Mar. 21 S.1nd1c1ary 9IJ~ 0 
10. 	 R.Judlclary RecordMfP. 

l0:i6-t • 
R. CoD. Bel. 11157 ... -..... _---- .. B.ludlciary 	 DaDy. May 8.l951. 

I. 	 ~7M. 
........_-- R. Con. Res. 190 A.pr. 10 Feb. 17 8. lud1c1ary 87 nal C 


11. R.ludlalar7 	 ~.3172; 

8. Con. Res. 11161 Mar.2Ii l4ar.28 S.ludtc1ary 	 117 Cou&reaIIODai D 
11. 	 B.lqcUdary a--d,pp. 

B. Con. RIll. t- IE Feb. 15 Mar. 21 H.W.,. 	 117 00acnB0Dai .A.---- .. --	
~. 

aDd Becard,p. ... 
Meaas. .S. 1ndlelary 

11. 0011. Res. 111M Mar.lt l4ar. 8 B.ludic1ary 	 110 CoDIraIODal A 
7'8. 	 Record. pp.

404O-tOf1. 
H. Res. K.____ ll1tiO 1t1D1 12 1I1I1II 12 S. ll1dic!1ary 	 99~0Dai A ... ----­ H.llldlalar7 Becard, pp.

3*H2l.
1. Bes_______ ~_ 190 Apr. 15 Apr. 17 S. 1nd1c1ary 	 8700Gcruat0Dlll A-- ---_... lL lad1c1ary Record, pp. 

S3'1O-I371.1. Bes.________ 1851 May 15 May 15 8. Ind.1darJ' 117~ua1 D 
R.lndla111ty ~. 

--:6:--­II!t&a.__ '-- ---- -8:-_::~:==::= -iHf -A~:-~- -A:~:-.' 'iCiUdiCiBrY- -i7-~--
H.lud1e1ary Record. pp.

381,...13. 
190 Apr•• May 111 8.rm- 87OoDpe111oDlll A---- ..... - B. Con. ReI. 

H.ludia111r7 Record. p. 8804. 
R.••COIL Res. IM1 '&'pr.ll Apr • ., 8.1ad\cllrf 	 1160000000000Dlll . D 

R.lud1c1ary.. ~p. 
i. _____ S. Con. ReI. UNO Apr•• Apr•• S.ludlclary 	86~ O· 

1~ 	 R.ludlelary 
....... ---- ..... Bes.SL.. lNlI UDI- May • S.IIldJdarj' 85~«:t D 


oa--a 	 Becard. pp.
78Id-7IIIN. 

N, pshin'. H. Con. Res.._ IIN8 Apr. 21 Apr. U 	 B.~ 80 OoDlrl8SlOnal 0 
~p. 

11. Con. &ea.. 11&1 All(. 21 Alii- 21 S. Ind1c1ary I17C~ D 
R.11ll1JalKy ~ 1. RIll. 1______ 	 BHI y--_.-- 111M Feb. 211 Mar. 27 	 8. I11dJa1ary' IIO~ 
R.lu4ldary BeaonI, p. lila 

N R.l. BeL 11._ 1111 Mar.1I Feb. • 	 8. lad1a11ry 118 OaIIInIIIODill D 
H.11IdIaIarJ' BeaonI, pp. --	 M'H& 

~. B.l.Bll.lL... 1_ Ka711 Ka7_ 	 H. W.,. 101~''''''''''--	 ;,t'" 
B 

aDdII-. .... 110. 

............ &$ ...salable, pp.1H6. 
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C01&HlIIio" 10 limil f,de,al if&COmI mi", po",," 

Be:i........ 

r...d i"" I 
~No.

I I· Committee" ..IICUII ~ioIIaI _ f BeaarcLcltattaG Natale 
y.,1 Upper I Lower 

ahliiiiber obamber 

B.l.... 10__1_1 1I11III 111 1- '\ B.1adicIarJ'1 ~.i'-ll-:=':- ... of 

B. Oem. ...._ IN J'eb. • 1l1li. II 8. ~n OaacMewiDaal ........ptar.-...
.. 

.....p... UaL 

B._ Ooa.... I_I Ma,. ',Ma,. ,,------------.,------------"------1 B. Ooa.IctecltD... - ­" I - ­

B.l.... 7___ ll... 1Mar. al Mar. U I B.l!1C1.1cWJ' 1.~I-'-~tD. 
'LII1C11da1'J' '.7A pIIiatiaD IiD4 Ia.., .,0...... 

ptar _1attaG. 

B. CoD. ... ' .... 'Ilar. 14'1'8b. U ,8.l'adIaIerJ" l""~,......... B. Ooa. ..... 
.. " ~tp-. =1~Dr..o-~fhee4 0RII• II 
" 

.............. 

----------------.------.----------.-------- --1----------- ---1- -----------~_____ 

8. ... "-____1_ I Mar. 11 I Mar. tl & ... ".. 55-­fi.~·~ .......
... ......• J • .a:. 
8.1~ l80 o..r.- .......&0.. ..... 


.... ll_./1_.8. 00Ia. ... ' B.ladi11117 .....~ 
P, ... " .1.:.....______ 1l1li8 Apr. ~ "Apr. It 8.1~ Ii-a-... .......,...."...


B.II1C11da1'J' .....-t ~ 
... au,.aa.; 

-ii&::::::::::riiii-rAii;-.-ri ii;-TI-iLiiMiii+Ql-iiJ5i1;;:---' .......8. _ 
 (ltIl).
8.l1IIIIIIIIIj ....... _ " 


." . . . Po"" 

11 _Ie. ~ __11111 1':':"1 1 21 fi·?:.:I-a.f.=: '.............. 


8.1.... '-__11.. IMa,. a 1'1- a, 8.1~I_o..n. ~ ........., ...... 

B.11111111117 .......... 


Po ..... 

________________I ______ I_ ... ________ I _____! ____ I____________ ... _1 __________________ 
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FEDERAL CON8T1'1'tJ'l'IONAL CONVENTION 

TABLB 3.-S14te applications 10 C"ngr'&II "eking 

Petitions 

State Paad 
Committee Con~ 

Resolution No. referred to Rcoorcl citation Naturet y.,. Upper Lower 
cbambcr cbambcr 

P_ylvanla.••• COD. Res.7.•• 1M3 Way' lola,. r; S . .Judlelary "~nal C 
B.ludJcIary Rmdp.82S). (V.. 

taecl 
"7..:0)

JlIIode IalaDd •••• S. lit.••.•••.•• IN) 7eb. 16 M .... l1 	 S. I udlc\ary 86 OoIIcNIIonal A 
B • .Judiciary Record p. H17. 

'Utah•••••••••••• H. 1. Res. I ... 1961 I_II IIlDII 11 	 S. ludIcIary .~ A 
B.-Iudlclary Beoard p. 1117. 

VIq:Inlr.••••; •••• H.I. Bes. D •• 11163 Feb. 21 Feb. r; 	 B. .JudlcIary -CoainiIIonal A· 
B.1ud1c1ar7 Beoard p. 1_.

"Wa-sm•....•• I. Bes.IiIi, A••. 1M3 IIIIlI! It M.,. 7 	 S. 1ud1c1ary .. ConcreiIIoual A 
H. Judlelary BeoorIl p. 701. 

Wyom1na;•.••••• B.I.Mem.4... 11138 Feh. 16 Feb. 10 S. Judlelary IN eonp.slonal C· 
1I.ludlclary BeoorIl pp. um; 

.....10. 

I Tbe Bou. of I>elepleI of tbe Oeneral A_bl,. of the State of Maryland adopted. NIIOlutloD request
IDa that Coqress cIIl • OOUUtutloDal oonventloD to lImtt the mamuUDI rate or tautloD to 26 percent OD 
lCarcb I&. 1_ Desptte the fIcl t.bat 0111,. one cbaaber of the leC\IIature bald adopted the propoul, tbe 

tEXPLANAT 

1.-Petitions mat. application for • OOIIIiItutionai oonvent.lon to propose an amendment .bleb would 
repeal tbe sUteentb amendment and p\ace a ma:dmum limitation on the rate of Federal &alation or tnoo_.
lDheritaDoes, and lifts of 2Ii percent; provided, however, \bat In cue of w... the limitation ma,. be lifted IIor 
;,early periods by a three·fourths vote of each HoWIe of Coqress.

1.°-PeUtIODIare Identical with A peUtIoIIa ave only tbat the limitation on rates of taution In tbe pro.C'!..:ctrne!!d_t II automaUclll,. mspended durtDg a state of .... declared bJ ~ and ~ be 
for r-s,. perioda In time oflr&ve na&icIIIIIl elDlrPllCY by a tbrae-lOudlll vote of each B_ of 

Caacress. 
B-PeUtIODI mate applle&tlan lor. -.tItUtloDaloonventlon to propoee an amendment whlch.ould 

rePMl the IIIrteeth _dment and .....mulmum limitation on the rate of Federal tuatIon on 1Doo-. 
ctrts._.... IDberltaDoea of 2Ii peroent, euept \bat In time of .... the limitation on the tuaUoD or tnoom. 
mq be suapeuded for :vearb" periods by • vote of UIree-Ioartb.s of each HOWIe of Coucrea. 

C-PeUtlons mate appllca&lon IIor • OODItttutlonal convention to propose an \IIII8Ildment .bIch .ould 
repeal the Utaath amendment .... place • muImum lImtt&tlon of 25 perolll& aD the rate or taDtIon or 
m..mes. pita, and Inberltanoes. 

C·-Petitlolllidentlcal with C petlUalll e_pt for the omluloD of aliIlCle secUOII relatlnl to &be dacUve 
4at.e of a provlsloll and tile followlDl 01_ In the proposed amenclmeIlt: "Notblnc contained In thIa 
article IIWl dect tile po_ of the UDited States to cOllect aD,. tal: OD any devoluUoD or &raIIIfer 00­
CIUITIDI prior to &be tatInIe1lect of _tloD a. laid In ICOordanoe wltb the terms or aDY law then In e1lee&." 

D-PeUUOIIIIIIIb appUcaUOIl for. OOUUtutionalconventlOD to propoee an amendment wblch .ou14 
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nDEBAL CONSTITUTIONAL CONVENTION~ 

T"'BL~ ••-Present datu.. oj State application. .ubmitted requeding a con.littttional 
CORveNRm to propou a'llfl1idmenl, limiting the Federal power of tazation· 

Applications for convention pendiDI Applications rescinded Applications otherwise llleflecth'e 

Delawve. Alabama. Indiana (~). 

FlorIda. Arkll_. Mlcblgan (~).


0e0rIta. DlInoIa. . !l:ew Hampshire (b).

IJwUao& l ~). low... Maryland (').

lowli. Kentuay. 

JL.anas. I..oulaIaoo. 

Maine. Maine. 

JofIcbipD (~). MlISllllclnJlletts. 

lollsaISSIppl. Neb~. 

N_ Bampebin ~). N_Ie_". 

N_Menoo. Rhode bIaIId. 

Oklahoma. WIIooDlill. 

Pezmaylvanla.

Utah. 

Vtrctnla. 

Wyomln&. 

(0) Submitted since 11139. 

(~) S....te submitted 2 applications only, 1 of wblcb should be considered as validly pending. 

(0) A.dopted by only 1 boWlll of &be State lecis1ature. 

TABLE 5.-Claronolofical uqueftCe of the actiona of the State legi.latures relating to 
liMiting the taring potDfJf', of the Federal GOllfJrnment 

LePJat- LectsJatures LecIaIatures Lealslatures v_ pe&IIIinc rtIdDc11nC Year passing relClndlD&:I
reeolutloDl ~UQIIS 	 resolutions resoluUoos 

11118........ W=na. NODe. llH6........ None. Kentu~

INII. ... __.. NoDe. 19t9........ Mlcblgan. Rbode d.
M ~ Rbode d. 	 Nebraska.
lto. __ .. __ . 	 10_. None. 19110__ .. __ .. Louisiana. None. 

Maine. 1951...... __ Florida. None. 
~III8US" Iowa. 
MiaIIJpD. 	 Kansaa.

IINI. __ •____ 	 None..Alabama.. 	 Maine. 
Az....... New Bampehire. 
Delaware. New Meuco. 
DlInoIa. Utah. 
lDdiaDa. 11162....____ 0e0qIa. MllSlillcbWllltts. 
New Bampabln. VirKlnla. 
PlIDJIS)'lftl)ja. 1953......__ None. Maine. 
WiIIooDIIn. Nebraska. 

IIM__ •__ ... Kentuek'y. None. IIM._ ..____ None. Louisiana. 
Newl_y. 	 New Jersey.

IIN5.... ___ • NODe. 	 AJab&ma. 11165...____ • Oklaboma. None. 
Arkanlas. 11167......__ Indiana. None. 
IllInoli. 
Iowa. 
W~. 
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J'BDIlBAL CONSTITUTIONAL CoNVDlTION 

TABLE 6f 
TYPES OF AMENDMBNTS CONTAINED IN ApPLICATIONS SUIIMITTED IIY THE SEVERAL. 

STATES RELATING TO AMENDING THE CONSTITUTION SO AS To LIMIT THE FBD­
·ERAL POWER 01' TAXATION . 

TYPE A 

SECTION 1. The sixteenth article of amendment to the Constitution of the 
United States is hereby repealed. 

SECTION 2. The Congress shall have power to lay and collect taxes on incomes, 
. .from whatever source derived, without apportionment amoq the several Sta:.teI!z 
and without regard to any census or enumeration: Prt1f1ided, That in no case SDaU 
the maximum rate of tax exceed 25 per centum. 

SECTION 3. The maximum rate of any tax, duty, or excise which Congreaa may
lay ..;and collect with respect to the devolution or transfer of property, or any 
intenlllt therein, upon or in contemplation of or intended to take effect in poa-. 
session or enjoyment at or after death, or by way of gift, shall in no case uceed: 
25 per centum. . 

SECTION 4. :rile limitations upon the rates of said taxes contained in sections 
2 and 3 shall,'howev~ be subject to the qualification that in the event of a war' 
in which the United ~tates is engaged creating a grave national emergency re­
quiring such action to avoid national disaster, the Congress by a vote of three­
fourths of each House may for a period not exceeding 1 year increase beyond the­
limits above prescribed the maximum rate of any such tax upon income subse­
quently accruing or received or with respect to subsequent devolutions or trans­
fers of property, with like power, while the United States is actively engaged in 
such war, to repeat Buch action as often as such emergency may require.

SECTION 5. Sections 1 and 2 shall take effect at midnight on the 31st day of 
December following the ratification of this article. Nothing contained in this 
article shall affect the power of the United States after said date to collect any 
tax on incomes. for any period ending on or prior to said 31st day of December.laid 
in accordance with the terIDB of any law then in effect. . 

SBCTION 6. Section 3 shall take effect at midnight on the last day of the sixth 
IDOnth following the ratification of this article. Nothing contained in this article· 
shall aftectthe power of the United States to collect any tax on any devolution or­
transfer occurring prior to the taking effect of section 3, laid.in accordance with. 
the terIDB of any law then in effect. 

(Contained in resolutions of the States of Alabama, IUinois, Kansas, Ken­
tucky, Louisiana, Maine, Massachusetts, Michigan, Rhode Island, Utah, 
Wisconsin.) . 

TYPE A*' 

Same as type A, differing only in that the limitation on taxation is automatiaall)"
suspended during a war declared by Congress, and Congress, during a period of 
national emergency, may likewise suspend the limitation for yearly periods by a 
vote of three-fourths of each House. 

(Contained in resolutions of the States of Florida, Georgia, and Virginia.) 

TYPE B 

SJ:CTION 1. The sixteenth article of amendment to the Constitution of the· 
United States is hereby repealed. 

SECTION 2. The Congress shall have power to lay and collect ~ on iDOOlll8J,. 
rrom whatever source derived, without apporiionmeDt among the sewral S.tes, 
and without reprd to any census or enurDeration. The maximum agpepte· 
rate of all tuell, duties, and excises which the Conpess may lay or collect. on,. 
with respect to, or measured by income, however, shall not exCeed 25 per aeDtum_ 
In the event taat the United S.tes shall be enppd in a warwhieh _t.e8 • 
national emerpncy 80 grave a. to necessitate such action to avoid Dati_al 
disaster the CoJIInIIIB by a vote of three-f~hs of each BOWIe,· may wbile the 
United States is 80 engaged, suspend, for periods not exceedillS 1 year -.cia, auoa 
limitation with respect to income subsequently acc~ing ..or received. . 

SECTION 3. The maximum aggregate rate of all .xes, duties, and excises which 
the Congress may lay or collect with respect to the devolution or transler or 
property, or any interest therein, upon or in contemplation of or intended to take 
effect in possession or enjoyment at or after death, or by. way of gift, shall no' 
exceed 25 per centum. . . 

fTable ~~raYiled ID lhII tbeIII.1I from table set out on pp. :K-Z' 01 B_ Jadlelary CoIlllllit1ei ltd 
RepOrt: ..rrouleml ReIMIDR toBla&e AppJIea&Ioaa for. CoavtlltiOD To ~ Call1lHatklllal ~ 
on Yederal TuRaIel" (1152). 
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SECTION 4. Sections 1 and 2 shall take effect at midnight on the 3l!1t day of 
Deeember following the raUfication of the article. Nothing contained in the 
article !!hall affect the power of the United States after said date to collect allY 
tax on, lIith respect to, or measured by, income for any period ending 011 or 
prior to said 31st day of December laid in accordanee with the tenns of any law 
then in effect. 

SECTION 5. Section 3 shall take effect at midn!ght on the last day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall affect the power of the United States after said date to collect any tax with 
respect to any devolution or transfer occurring prior to the taking effect of section 
3, laid in accordance with the teriits of any law then in effect. 

(Contained in resolution of the State of New Jersey.) 

TYPE C 

SECTION 1. The sixteenth amendment to the Constitution of the United States 
is hereby repealed. 

SECTION 2. The Congress shall have power to lay and collect taxes on income, 
from whatever source derived, without apportionment among the several States 
and without regard to any census or enumeration; PrOllidetl, That in no ease shall 
tbe muimum rate of tax exceed 25 per centum. ' 

SECTION 3. The maximum rate of any tax, duty, or excise which Congretlil may
lay and collect with respect to the devolution or transfer of property, or any
interest therein, upon or in contemplation of death or intended to take effect in 
possession or enjoyment at or after death, or by way of gift~ shall in no case exceed 
25 j)8r centum. 

SECTION 4. Sections'l and 2 shall take effect at midnight on the 31st day of 
December, follOwing the ratification of this article. Nothing contained in this 
article shall affect the power of the United States after said date to collect any 
tax on an:r devolution or transfer occurring prior to the taking efl'ect of section 3, 
laid in accordance with the terms of aliy law then in efl'ect. 

SIICTJON 5. Section 3 shall take effect at midnight on the llUlt day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall afl'eet the power of the United States to collect any tax on any devolution 
or traDSfer occurring prior to the taking efl'ect of section 3 laid in accordance with 
the terms of any law then in effect. ' 

(Contained in resolutions of the States of ArUnslUl, Delaware, Indiana, 
Iowa, New Hampshire, and Pennsylvania.) , 

TYPII c* 

Identical with type €2{. except that section 5 is omitted and section 4 does not 
contain the sentence: ".Nothing contained in this article shallaJreet the power of 
the United States to collect any tax on any devolution or transfer occumng prior 
to the taking efl'ect of section 3, ·laid in accordance with the terms of any law 
then in efl'ect." 

(Contained in resolutions of the States of Mississippi and Wyoming.) 

TrPII D 

SIICTJON 1. The power to levy taxes ana appropriate the revenues therelrom 
,heretofore granted to the Congress by the States in the several articles of tbia 
constitution is hereby limited. 

SIlCTIOM 2. This article shall be in efl'eet except durin« a state ~ war, hereafter 
declared, wben it shall be suspended. The ,suspension thereof Iha1l ena upon the 
termination of the war but not later than 3 months after the cesaation of hoI!tilities, 
whichever ahaIl be earUer. The ceseation of hostiliti811 may be declared by procla­
mation of the President or by concurrent resolution of the 'Congress or oy con­
eurreDt action r4 the ~atures of 32 States. 

S.,-nON .3. Notwlth8ta.ndiq tbe proviaiOIlll of article V, tide artieIe may be 
8U8peIldeci for a time certain or ameDded at any time by con~t action of the 
leIiBIatures of three-fourths of the States.. .. . 

S.,-nON ,4. There ahall be let aside in the ~ry of the United State. a 
separate fund into which ahall be paid 26 percent of all tues collected ." authority
derived from the IIzteenth amendment to this Constitution, except .. provided 
In seetiOI!, 5, and 26 percent of all IUIDII collected by the \U~ted·8iates from any 
other tax levied for revenue. \ 

SIICT10N 5. There shall be set aside in the T~ 01 the United atates a 
separate fund Into which shall be paid all IUIDII received from __ levied on 
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persol1al incomes in exCe811 of 50 percent thereof and from taxes levied on income 
or profits of corporations in excess of 38 percent thereof. 

SECTION 6. Before paying any_ sums into the funds created by sections 4 and 
S hereof, the Treasurer of the United States shall deduct therefrom 20 percent 
which shall be used in payment of the princpal of the national debt of the United 
States. 

SECTION 7. No tax shall hereafter be impo8('(i on that portion of the incomes of 
individuals which does not exceed, in the cue of unmarried persons, the sum 01 
5600 per annum, and in the case of married persons the sum of 11,200 per annum 
jointl~·. A minimum deduction of $600 per annum shall be allowed for each 
dependent.

SECTION 8. The Treasurer of the United States shall once in each year, from 
the separate fund created by section 4 hereof, pay to each of the lleveral States 
~ of 1 percent of said fund and from the remamder of aaid fund ahall pay to esch 
State a portion of such remainder determined by the population of each State 
in ratio to the entire population of the several States according to the lut Federal 
decennial census or any subsequent general census authoriaed by law. 

SECTION 9. The Treasurer of the United States shall, from the separate fund 
ereated by section 5 hereof, pay to each State, once in each YP.V, a sum equal to 
the amount of money in such fund which was collected from persons or corpora­
tions within such State. 

SECTION 10. Any sums paid hereunder to the several States shall be available 
for appropriation only by the legislatures thereof. The legislatures may appro:­
priate therefrom for any purpose not forbidden by the constitutions of the n!8peC­
tive States and may appropriate therefrom for expenditures within the States 
for an~' purpose for which appropriations have heretofore been made by the 
Congress except such purposes as are specifically reserved by this Constitution 
for the exclusive power of the Congress. The people of each State may limit the 
.expenditures of funds herein made available to the legislature, but shall not 
direct the appropriation thereof. 

SECTION 11. Each legislature shall have power by rule or resolution to provide 
for the assembly thereof in special sessions for the purpose of considerinl amend­
ments to, the suspension of, or the ratification of amendment. p~ to ttu. 
.article. . 

SECTION 12. Each legislature shall have power to elect.one or more penons to 
represent such legislature in any council or convention of States areated by 
~oncurrent action,of the legislatures of 32 States for the PUl'pGle of obtaiDint 
uniform action by the legislatures of the several States in any matten connected 
with the amendment of this article. 

SECTION 13. The Congress shall not create, admit, or form new States from the 
territory of the several States as constituted on the 1st day of January 1HI, and 
shall not create, form, or admit more than three States from the TerritorieB and 
insular poesesai.ons under the jurisdiction of the United States on the 1at day 01 
.January 1949, or from territory thereafter acquired without the expreaI ooneent 
-of the legislatures of three-fourths of the several States. 

SECTION 14. On and after January 1 1949, the dollar shall be the unit C7I the 
-currency. The gold content of thedoiiai- .. bed On January 1, IH9, IluIIl DOt 
be decreaaed. 

SIWTION 15. Concurrent action of the legislatures of the ..".eral States .. aM 
herein shall mean the adoption 01 the same resolution by the required nomber C7I 
lepalatures. A Omit of tlDle may be bed by such reaolution within which lUCIa 
-concurrent action shall be taken. No lecialature shall reYOke the a.ftirmMi.,.
action of a preoeding letPalature taken therein. 

SIlCTION 16. Durin, any period whfin thJa article is in elfact tbe eon.re. ...y.
by concurrent relUdlution aClopted by tW"~tbirda cI. both Boueee ..tb.efn..... 
tion is made tbM additional funds are IleCIflIUor7 for the clef... of the NMka, 
limit the amount of mooey required by thJa article to be retarDed to the ~ 
States. Such limitation ahall CIODtinue until termJDatilld by tile o...n- ... by 
-concurrent action of a majority of the 1egialatur. of tile eennl Stat.. u.­
"termiDation of any lIuch llmitation the Coqreaa may DOt tberMfter lIII...-e • 
limitation without the express consent by COIlCUI'l'eDt action of .. majority C7I tile 
eIislatures of the lleveral States. 

"BIWTION 17. This article is declared to be eelf-uecatins. 
(Contained in resolutions of the States cI. Iowa, Maine, Michipn, N.. 

braska, New Bampahire, and New Maioo.) 

59-609 0 - 80 - 86 
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TYPE E 

SECTION 1. That sound public tax policy requires greater reliance upon State 
and local sources of revenue for necessary St.ate and local improvements, with 
lef!B dependence upon Federal appropriations, and the lower Federal taxes which 
such a policy will make possible. 

SECTION 2. That Federal participation in the cost of State and local improve­
ments (in which the Federal Government may have a legitimate interest) would 
be continued automatically, aalong as State and local taxes paid by each taxpayer 
are deductible in COlllputing the Federal income tax, and that this form of Federal 
assistance is preferable to outright grants-in-aid, with their accompanying Federal 
controls and additional costs. 

SECTION 3. That such a shift in tax policy can only be instituted and accom­
plished by action of the Congress, followed by corresponding State and local action, 
rather than the other way around. 

SECTION 4. That the Congress of the United States is therefore respectfully 
petitioned to institute such a fiscal policy, restudying the financial relationship of 
the three levels of Government so as to bring about less reliance upon }t'ederal 
grants-in-aid for traditionally State and local functions of government! and to 
take appropriate action either to submit a constitutional amendment limiting the 
taxing powers of- Congress (except in time of war or grave natioDalemergency) or 
to call a constitutional convention for such purpoee.

(Contained in resolution from the. State of Oklahoma.) 
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TABLE 7.-8tate con.titllUonal convention. • 

Num- Procedure lor 0IIIllnr a conventlOD , 
State , berol 	 I Popular ratlftcatlon 

conno- (conventIOn propoaaLt) 
ttaas' Vote In leg1aJature RefMmdum 'Vote 

.....__.... a MajorltJ members eJedacL Majodt, 'VOtIDC at elee- No provtskJD.
tlon.Majorlt, vote__________--.-_..-.. 	 1 _ Majority YOte OD qlHll- Majority Tote OD pro­

6 __ ••• _•• _________________ ttOD. poeaIs. 
......_----	 .................---....-...-...-....................... ..... -.................. _................._... 


_ ,. members elf'Cted____ •• Mt\IcirIty vote OD ques- M= 'Vott- calC MttOD. a elerUI'". --..--..- 1 ,. members elec&ecL __ • _ Majorlt, YOte on ~ MeJority vote at ~ 
ttOD. ttoD wblch ma, be 

2 ___ •• ____________________ apeeIaI elecUOIl.
1&-____--	 ..........-.._---..-....-..---------- _.._----_.. _.. -...... .... _- ........ 


6 ,. memberllelected ___ : .. M~ ..,te on ques- No provision.--------	
~ 

&ion. ,. all members __ •_______6 	 Majodl, vote OD ques- No provti\on_----- ..-.. 
tiOD. ,. all members __________ No ref«endum _________-------- 12 	 Majod&, vow OD pr0­

posals In state _ a 
whole end ma,IorIty 
vote 01 JocaI eleelors 
IDl11bdJvfaion~. ,. members elected ______....---...... 	 1 MeJorIty 01 eIecton vot- "Adopted b, peopIe."

Ing In aut paeraJ 
\I ,. each houIe____________ eIectioD. -.._----- Majority votlllc at aut Majority ..,&11 at .peaW 
2 __________________________ PDeniI eJectIciD. eIiIeUOD. 

-----... --	 ....---------_........... _-------­
3 	 IhIorIty ..,tIDe GIl the No.,ro.tlioD.-------- Qnestlon m-::=every JO,... q-uGa.

DlDema, pro'f'lde
18'10; 	

far .b­

• ,.=:-..::c:r:___----_ .. --	 Majority 'f!)tIDr at lint No prowfllClll. 

---- ..-.... JIaJorlty members 2 eJeet. 	 NOsn~e ed, __VII_ ~~q-
UoD at ... ~iIaJI.
fled volin at .... 
tiOD. 

.... 
-................ 10 No ClDllSUtutlonal pro- No ....tau..l pro. 


viIIoD;~ II pro-
 en· II pro­.... ~==0'VIId~=dam ..,te. dum vote. -_ ........._--	 1 
_... _.......... 	 , ~ua:~=:-aiici.iOri- -ii....ii-WtiDi-.f..-~....... 

eYfIrT II) r-....... aaa. pjIIIL 

1ttI.___ DIDr 1II1II. 
No aaosIltut=..c ~ GIlvottDrYIIIon; bat _ IUbmIttecl ..... 

5 ttoaor=.__
tIaa Co __ .........
~ 


.................. ~ 
1,_ .....,............ ......
" 	 CIIIIL •~.»-S ....... 

...... ooum-ta.•••- 1 ,._......,... - ......... w-...... !lilt...
... ~ 

... oo ............... _ ...__.........______ ... __... _ ... 

• oo ...... - ... -_ ......_ ........... _ .................. _ ......
II: 7 

II=r-... __........------ • QIIIItIoD111811datGrJ'..... ~....... ......- .....

elT20l::i.II,........_.._-_. 1 " IIIeIII 1IIatecl-___ MI!IorttT ....... ~ ...... 


&loa, -.
N, , ,. _mben eIecte4;_____ Ma,iorIty __............-...----	 ~ ...... 


tIaa. pjIIIIL........_--- "_beneIeI'Ucl_. 
 Ma,iorIty ........ 
tICIIl. 

N, J ___ 	 1'......... 

N, lit' JIaaIpIIdre_. II' 	 II-aarttr........... 
 wuar ­1It'=_.__. , ~~ .-mp. " ............... 

N, lit' ._._•• 1 -;raiiiliiliiiiiieieii,-_:::: 	 ........ bF ..... 


uaa.-iiiaQiii-.-.--­
N, lit' yOl't..••_••__ 

NI 

• '~of== ~ ...--- .,...... ... -.tICIIl. .

'""-:r. ..... 	
~ 

nil 0InIDa___ IIIDr ID •
N, e "memben ........__ •• IIIIPItF __at .... N........ 

tICIIl.IItIa DtIaD. _._ 1 ___._._•••_••_••_._••••___1'1 of -------------------_....._­
See ......._ table, p. l1li. 
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TABLII i.-StGl~ eonatitutioJl,,1 conllflntion_Continued 

Num.\ Pro.lurefar .umc a _Vlll&Ion I
State ber of Popular reWicatloB 

_Villi· (_ventlaa propcuIa)
tiona I Vote III IePlalure Reflnadum vote .I 

Oblo•.•••••••••••• • I ti memben eIecCed. Majority vote 1m qua- IMIoJarI&y vote 1m pto.
QueHIGD mUldaCOry u.. . poeab. 

""try m yean beIID· 

IIiIIIl\182. 


Oklaboma••••••••••••••••• Majorl&y vote IIIIecJa1a. MaJorIey vote em qUeI- IMajority vote on pro­
&ure. "QUeItIOD DIaD· tllm. paaIa. 
dalOlT ev~m yean 

Oregon•.•••••••••• J IM=:rC;'":'\"'cialature Majority -vote on quao- I No provision. 
or IllIUative IWtltlon lion. 
of • s--t of Iepl 
voters. 

~::=L:::II 5 (n: I·MiJi,rity·vo&.ioi·~· ·M:iJi,riiy·vo..·ciD·que;· AClClOI"ClIu to terms of 
Iatlll'l. doD. ao& eaUin. eonven· 

tlon. 
Souu. CIU'OIIDa•••• 7 I ti _ben elected...... Ml\IOrlty votllll a& eJeo. No provlsloll. 

doD. 
Soutll Dakota..••• " _ben Mlled...... MlIIorlty votln. at eJeo. No provilkm. 

• tlon. 
~.......:. • I Majority members Ml\IOrltyvotln&onq... No provillon. 

eIIct.ed. 	 tlon. 
'l'uaa.••.••.•••••. 
Utah...•••••••••.• t ni"_liiiiiil8CiiKt::::::I·~·votbii-8i·DUi·1 MaJorII,. vote at DUt 

, 	 eleetiem., .....aaeIec&Ion. 
\'r.rmont•••••••••• 11 ••••••••••••• , •••••••••••••••••••••••••• .•••••.••••• No PlVYIIIDn.VlrIIDia..••••••••• III Majority memben Ma,JarlCy vote em q_ 

fIIIded. t\ala.t_WaablDlWu..••••• 1 ti _ben Mlled...... MloJarIty votIDI a& eJeo. ..Adopted by people." 

Wilt VIqlDIa.•••• I M ajorIty m emben MajarICy YOtIDIII& eJeo. ..BI&IIecl by voterl."
eIIiated. 	 U. .bIab _ be a 

IPIGIaI eIecUoD.w___......•.. 1 Mttorltr o&JePlNnre... MIijad&y vote em qua­ No proviIIaIl. 
&\aa. 

WJOIDIJII......... 1,.........eIected •••••• MQIrtb votIDIlI&-I ..Adopted by people."............. 

Guam...•••••••••••••••••••••••••••••••••••••••••••••••_•••••••••••••••••••••• 

SawaI\............ 1 QllnUou maudalory KaJorItJ votIDI a&.Jeo. Majorley vote 1m pro. 


WfIIt7 10 yean. u.a.,. . paaIa.'

P\HIno Rico .••••• 'I ••••••••••••••••••••••••••••••_ •••••••••••••••••••• 

Vlqlll 1IIaDdI.••••••••••••••••••••••••••••••••••••••••~••••••••••••_•••••_•••• 


• 8_: TlIe BoaII: of &be StaCea, ....... voLX. O.aell of Slate O_IIIIg, Ohiaaco. 

I J'of da&ee of_ventIaDI anchellem sateR.t .... _ ~ Book of tbe Iltat., l11U-42, pp. 4IH5, aud 

IUbIeq_I vo~. OouUtuilaaal __tIaDI fDr &be ~ of ~ emed_1I _ bIId 
III N.w 1Iam~ III I•• 1_ lIN! Uld lINII. III N_ Bailplb\re ~~ a_dma!b .... 
drafted lip SIal Umillld 0cIiIU1daaal 0ail_1:Iou __ AprIJ-lul7. TIley will be IIlbmllted toUIe=. 1m No_ber" 1", and. majority of u.- wUq will be.....1 to iII&JfJ'.aIl of &be eidlt 
pro A IiDaIB _d_t to V\raIDla·. -altutlaa _ daDt.Icllw • __UOIa oa May .. lttl. 

I &be...wIIIeb __DO pnlYIIIoD fDrlPlllallOl' .-dee,,"-*tu&lallal_ftIl&toa.l&~ 
&bII& lUCIa __tIOGa _YO belDlIIId JIIrIIIIIII~ • an IDIMnGt rlclit of &be people...&braIiIb eIIo&ad 
_laU__ ' . 
, • OIIIIof .....__._........ bul a .....-utuUmal_.... 8PJIOiD1IId ,"'III 00_. 

1IIIIIIIr.. ~,1IorI&y.,.....,&be 
• ~ .......................ofto&lil.......t ............OI'''resIIIInd fttIn a& 


..... eIeaiIaa. ". ' . 

http:eIIct.ed
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PRESENT FEDER.~L PROCEDURE FOR TRANSMITTING PROPOSED 
CONSTITUTIONAL AMENDMENTS TO THE STATES FOR RATIFICA­
TION 

Originally Revised Statute 205 contained the procedure for tnms­
mitting resolutions containing constitutional amendments to States. 
By its authority, the State Dep~ent performed this function. 

In 1950, however, Reorganization Plan No. 20 (5 U. S. C. 133z)1
effective May 24, 1950, transferred the functions to the General 
Services .Administration. . 

In 1951, Congress enacted section 106b (,f title 1, United States 
Code, which repealed Revised Statute 205 and reflected the changes 
brought about by Reorganization Plan No. 20 of 1950. 

The following procedure is not wholly statutory. It has been 
developed through the ye&l'8: 

(1) When Co~ess adopts a resolution proposing a constitutional 
amendment, certified copies are sent to the General Services AdInin­
istration. 

(2) The General Services .Administration transmits copies of the 
resolution with covering letter to the GoVeJ'DOl8 asking. them to 
advise the State legislatures. Receipt acknowledgment is obtained 
from the Governors. . 

(3) When the State legislature approves or disapproves a proP<*Cl
amendment, General Services Administration receives notification 
either from (a) the Governor, or (6) the State JelrialAture. . 

(4) Wl'aen it is evident that ne&rly three-fourtbs of the States have 
ratified a proposed amendment, General Services Administration keept 
in constant touch with the remaining States, especially thoSe wbow 
legislatures are in session. '. 

(5) When the legislatures of three-fourths of the States have ratified 
a proposed amendnlent, the Administrator of General Serriees iaauea 
a proel&J:Ution declaring the proposal to be officially part of the 
United States Constitution. . 

loa 
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